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REPRESENTATION  OF  CONGRESS  AND 
CONGRESSIONAL  INTERESTS  IN  COURT 


FRIDAY,  DECEMBER   12,   1975 

U.S.  Senate, 
Subcommittee  of  Separation  of  Powers, 

Committee  on  the  Judiciary, 

Washington,  B.C. 

The  subcommittee  met,  pm-suant  to  notice,  at  10  a.m.,  in  room  2228, 
Dirksen  Senate  Office  Building,  Senator  James  Abourezk  presiding. 

Present:  Senator  Abourezk 

Also  present:  Irene  R.  Margolis,  chief  counsel  and  staff  director; 
Chuck  Ludlam,  counsel ;  and  Philip  B.  Kurland,  consultant. 

Senator  Abourezk.  The  Separation  of  Powers  Subcommittee  will 
come  to  order. 

With  the  recent  focus  on  confrontations  between  the  legislative 
and  executive  branches  of  Government,  the  Subcommittee  on  Sepa- 
ration of  Powers  will  today  explore  two  areas  in  which  the  legisla- 
tive and  executive  branches  apparently  cooperate  under  a  unique 
partnership. 

First :  It  is  not  widely  known  that  the  Justice  Department  is  pres- 
ently serving  as  defense  counsel  for  dozens  of  ]\Iembers,  officers,  com- 
mittees, and  employees  of  Congress  in  a  wide  variety  of  court  cases. 

Second :  The  Justice  Department  has  frequently  been  placed  in  the 
position  of  defending  the  constitutionality  of  statutes  enacted  by 
Congress,  which  statutes  the  executive  branch  believes  are  not  in  fact, 
constitutional. 

The  subcommittee  will  examine  the  Justice  Department's  under- 
standing of  its  obligations  in  these  two  areas,  whether  the  Justice 
Department  is  capable  of  vigorously  representing  congressional  inter- 
ests, and  the  various  consequences  which  arise  from  Congress'  depend- 
ence on  the  Justice  Department  to  represent  the  interests  of  Congress. 

The  subcommittee  will  determine  whether  the  Justice  Department's 
defense  of  Congress  and  its  statutes  is  an  exception  to  the  prevailing 
confrontation  between  these  two  branches  of  Government  or  whether 
Congress'  delegation  of  these  duties  to  the  Justice  Department  is  yet 
another  infringement  of  the  constitutional  separation  of  powers. 

I  have  a  much  longer  statement  which  I  will  submit  in  its  entirety 
for  the  record. 

[The  opening  statement  of  Senator  Abourezk  follows :] 

OPENING  STATEMENT  OF  SENATOR  JAMES  ABOUREZK 

With  all  the  recent  focus  on  confrontations  between  the  legislative 
and  executive  branches  of  Government,  the  Subcommittee  on  Separa- 
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tion  of  Powers  will  explore  today  two  areas  in  which  the  legislative 
and  executive  branches  apparently  cooperate  under  a  unique  part- 
nersliip. 

First:  It  is  not  widely  known  that  the  Justice  Department  is  pres- 
ently serving-  as  defense  counsel  for  dozens  of  ^Members,  ofiicers,  com- 
mittees, and  emjiloyees  of  Congress  in  a  wide  variety  of  court  cases. 

Second :  Tlie  Justice  Department  has  frequently  been  placed  in  the 
position  of  defending  the  constitutionality  of  statutes  enacted  by 
Congress,  which  statutes  the  executive  branch  believes  are  not,  in  fact, 
constitutional. 

The  subcommittee  will  examine  the  Justice  Department's  under- 
standing of  its  obligations  in  these  two  areas,  whether  the  Justice 
Department  is  capable  of  vigorously  representing  congressional  inter- 
ests, and  the  ^-ai'ious  consequences  which  arise  from  Congress'  depend- 
ence on  the  Justice  Department  to  rej^resent  its  own  interests.  The 
subcommittee  will  determine  whether  the  Justice  Department's  de- 
fense of  Congress  and  its  statutes  is  an  exception  to  the  prevailing 
confrontation  between  tliese  two  branches  of  Government  or  whether 
Congress'  delegation  of  these  duties  to  the  Justice  Department  is  yet 
another  infringement  of  the  constitutional  separation  of  powers. 

Surprisingly,  Congress  has  never  had  an  office  to  provide  its  Mem- 
bers, officers,  committees,  or  employees  Avith  legal  counsel  when  they 
became  involved  in  lawsuits.  As  far  back  as  December  29,  1818,  the 
House  adopted  a  i-esolution  authoi-izing  the  Speaker  to  hire  private 
counsel  to  defend  the  Sergeant  at  Arms  in  the  landmark  case  of 
Anderson  v.  Dunn,  the  first  case  upholding  Congress'  contempt  power. 
Acting  as  a  private  citizen,  the  Attorney  (xeneral  argued  the  case  on 
behalf  of  Congress  and  was  paid  a  fee  of  $500,  Since  1818  the  Attor- 
ney General  and — after  its  creation  in  1870 — the  Justice  Department 
have  frequently  served  as  defen.se  counsel  to  Congi-ess.  Indeed,  in 
1875  Congress  passed  a  statute,  2  U.S.C.  118  which  requires  the  Jus- 
tice Department  to  represent  officers  of  Congress,  such  as  the  Ser- 
geant at  Arms,  when  they  are  sued  for  carrying  out  the  orders  of  the 
Congress.  Although  no  statute  requires  the  Justice  Department  to 
represent  ^Members,  committees,  and  employees  of  Congress  who  are 
sued,  the  Depai-tment  frequently  will  offer  its  services  as  defense 
counsel,  unless  to  do  so  presents  a  conflict  for  the  Department. 

The  range  of  court  cases  in  which  Congress  becomes  involved  is 
not  surpi-ising,  given  the  l)road  constitutional  powers  of  the  Congress- 
Included  among  tlie  recent  cases  brought  against  Congress  are  suits 
to  enjoin  enforcement  of  committee  subpenas  or  issuance  of  connnit- 
tee  reports,  suits  to  force  officers  of  the  Congress  to  enforce  the  elec- 
tion laws  or  call  a  constitutional  convention,  suits  to  invalidate  the 
seniority  system,  or  open  the  membership  of  the  press  galleries, 
damage  actions  ngainst  the  Capitol  Police,  and  a  suit  to  force  Con- 
gress to  seat  a  Member  who  had  been  expelled.  All  of  these  cases 
arise  out  of  official  activities  of  the  Congress  and  are  not  cases  against 
a  Member  of  Congress  in  his  or  her  individual  capacity. 

The  subcommittee  is  es]:)ecially  interested  to  determine  the  n;iture 
of  the  Justice  Department's  criterion  in  selecting  congressional  cases, 
and  iji  particular,  what  kinds  of  conflict  must  arise  in  order  to  pre- 
vent the  Department  from  taking  a  case.  In  the  cases  of  Doe  v.  Mc- 


MiUan  and  Eastland  v.  United  States  Servicemen's  Fund^  for  exam- 
ple, the  Justice  Department  withdrew  its  services  as  defense  counsel 
to  congressional  committees  just  as  the  cases  reached  the  Supreme 
Court,  after  the  Department  had  served  as  counsel  in  the  lower  courts. 
The  conflict  which  evidently  led  to  the  Department's  withdrawal  was 
raised  by  the  Department's  simultaneous  prosecution  of  its  case 
against  Senator  Gravel  for  publishing  the  Pentagon  Papers  and  its 
opposition  to  the  "Watergate  Conamittee's  subpena  for  "White  House 
tapes.  The  Department's  withdrawal  from  these  cases  is  of  particular 
concern  to  the  subcommittee  because  the  Supreme  Court's  rulings  in 
both  the  McMillan  and  Servicemen  s  Fund  cases  narrowly  interpreted 
the  extent  of  legislative  immunity. 

The  subcommittee  is  concerned  tliat  a  conflict  of  the  type  the  De- 
partment recognized  in  the  McMillan  and  Servicemenh  Fund  cases 
may  arise  whenever  the  Department  is  called  upon  to  defend  con- 
gressional ])owers  where  Congress  may  be  relying  on  these  same 
powers  in  disputes  with  the  executive  branch.  The  subcommittee  will 
explore  whether  the  possibility  of  conflicts  has  increased  with  Con- 
gress now  asserting  the  right  to  bring  its  own  court  actions  against 
the  executive  branch  to  secure  compliance  with  subpenas  and  to  en- 
join illegal  impoundments. 

In  order  to  provide  a  context  for  analysis  of  these  questions,  the 
subcommittee  will  compare  the  Justice  Department's  representation 
in  congressional  cases  to  the  Department's  provision  of  defense  coun- 
sel to  Federal  judges  and  to  executive  branch  employees. 

From  Congress'  point  of  view,  additional  problems  arise  from 
Congress'  reliance  on  the  Department  from  the  fact  that  when  the 
Justice  Department  does  handle  a  congressional  case,  it  asserts  con- 
trol over  all  litigation  decisions.  The  propriety  of  this  control  in  light 
of  the  canons  of  professional  ethics  will  be  analyzed,  as  well  as  the 
applicability  of  the  attorney-client  privilege. 

Today  the  subcommittee  will  also  examine  the  Justice  Department's 
defense  of  the  constitutionality  of  statutes  enacted  by  Congress.  In 
particular  the  subcommittee  will  examine  the  problem  created  for  the 
Department  and  for  Congress  when  the  Department  does  not  believe 
a  statute  it  is  called  upon  to  defend  is,  in  fact,  constitutional.  The 
subcommittee  is  concerned  that  there  is  presently  no  established  pro- 
cedure for  Congress  to  defend  its  own  statutes  when  the  Justice  De- 
pai-tment  is  reluctant  to  do  so. 

All  of  these  issues  are  of  direct  relevance  to  my  proposal,  S.  2731, 
which  would  create  an  Office  of  Congressional  Legal  Counsel  to  rej)- 
resent  Congress  when  it  becomes  involved  in  law  suits.  That  bill  is 
presently  receiving  favorable  consideration  by  the  Senate  Committee 
on  Government  Operations.  The  Department  apparently  is  not  in  favor 
of  the  portions  of  that  bill  which  would  have  the  Congressional 
Legal  Counsel  bring  suits  against  the  executive  branch.  The  hearing 
today  should,  however,  determine  whether  the  Departm.ent  believes 
Congress  should  contin.ue  to  rely  on  it  to  defend  cases  brought  against 
Congress  and  against  its  statutes. 

Senator  Abourezk.  Before  I  ask  Mr.  Lee  to  begin,  I  would  like  to 
introduce  from  up  here,  the  consultant  to  the  subcommittee.  Prof. 
Philip  Kurland,  from  the  I^niversity  of  Chicago,  and  on  my  immedi- 


ate  right  is  the  staff  dii-ector  of  the  subcommittee,  Irene  Margolis, 
and  on  the  left  is  the  subcommittee  counsel,  Chuck  Ludlam. 

Mr.  Lee,  I  would  like  to  welcome  you  and  your  colleagues  this 
morning.  If  you  are  ready  to  begin — do  you  have  an  opening  state- 
ment. 

]VIr.  Lee.  I  have,  Mr.  Chairman. 

Senator  Abourezk.  If  you  would  like  to  present  it,  under  our 
agreement  we  talked  about.  If  there  are  votes  called,  we  will  discon- 
tinue the  hearings  and  manage  as  best  we  can, 

TESTIMONY  OF  REX  E.  LEE,  ASSISTANT  ATTORNEY  GENERAL, 
CIVIL  DIVISION,  DEPARTMENT  OF  JUSTICE,  ACCOMPANIED  BY 
IRVING  JAFFE,  DEPUTY;  IRWIN  GOLDBLOOM,  DEPUTY;  AND 
TOM  MARTIN,  SPECIAL  ASSISTANT 

]Mr.  Lee.  I  would  like  to  also  introduce  Mr.  Irving  Jaffe  and  Mr. 
Irwin  Goldbloom,  they  are  my  deputies  and  Mr.  Tom  Martin,  who 
is  special  assistant. 

1  appreciate  this  opportunity  in  response  to  the  chairman's  request 
to  discuss  the  Department's  policies  concerning  the  providing  of  legal 
counsel  to  officers  and  Members  of  Congress  and  also  its  policies  re- 
garding the  defense  of  the  constitutionality  of  statutes. 

2  U.S.C.  section  118  states  as  follows : 

In  an  action  brought  against  any  person  for  or  on  account  of  anytliing  done 
by  him  while  an  officer  of  either  House  of  Congress  in  the  discharge  of  his 
official  duty,  in  the  executing  of  any  order  of  such  House,  the  U.S.  attorney 
for  the  district  within  which  the  action  is  brought,  on  being  thereto  requested 
by  the  officer  sued,  shall  enter  an  appearance  in  behalf  of  such  officer ;  *  *  * 
and  the  defense  of  such  action  shall  thenceforth  be  conducted  under  the 
supervision  and  direction  of  the  Attorney  General. 

First,  it  should  be  noted  that  this  statute  applies  only  to  "officers"  of 
either  House  of  Congress. 

The  Department  interprets  the  term  "officer"  in  this  statute  to 
extend  to  the  Speaker,  President  pro  tem.  Secretary,  Clerk,  Sergeants 
at  Arms,  Doorkeepers,  and  other  officei's. 

It  does  not  include  ^Members  as  such,  general  employees  of  the 
Congress  or  officers  of  so-called  agencies  of  Congress. 

As  a  matter  of  consistent  practice,  however,  the  Department  has 
defended  j\Iembers  of  Congress  in  suits  brought  against  them  because 
of  activities  performed  in  the  course  of,  or  related  to,  their  congres- 
sional responsibilities. 

Agencies  of  Congress  and  their  personnel  are  also  represented  by 
the  Department  of  Justice  on  the  same  basis. 

There  are  occasionally  instances  in  which  giving  literal  effect  to 
the  statute's  mandate  that  the  Attorney  General  shall  appear  and 
defend  officers  of  Congress  would  place  Justice  Department  lawyers 
in  a  conflict  of  interest  position,  in  violation  of  their  professional 
responsibility. 

And  I  might  add  that  the  same  situation  occurs  Avith  regard  to  our 
traditional  policy  in  representing  individual  Members  of  Congress. 

Where  these  situations  occur,  two  alternatives  are  available  and 
have  been  used.  The  officer  of  Congress  can  employ  his  own  attorney, 


or  the  Justice  Department  can  hire  and  pay  for  independent  counsel, 
whose  lawyer/client  obligation  mns  solely  to  the  individual  whom 
.he  is  hired  to  represent. 

:  It  is  also  tlie  Department's  policy  to  defend  suits  brought  against 
representatives  of  the  judicial  and  executive  branches  involving  ac- 
tivities of  these  officials  in  the  performance  of  their  governmental 
responsibilities.  Here  again,  occasional  conflicts  occur,  requiring  the 
employment  of  outside  counsel. 

The  defense  of  statutes  attacked  on  constitutional  grounds  is  an 
important  part  of  the  Justice  Department's  Avork. 

There  are  essentially  two  situations  in  which  the  Department  will 
not  defend  the  constitutionality  of  a  statute.  The  first  situation  in- 
volves those  cases  in  which  upholding  the  statute  would  have  the 
effect  of  limiting  the  President's  constitutional  powers  or  preroga- 
tives. 

It  is  neither  shocking  nor  surprising  that  the  Congi'ess  in  enacting 
legislation  occasionally  takes  a  different  view  from  that  of  the  Presi- 
dent concerning  the  President's  rights.  It  is  equally  clear  that  the 
President  is  entitled  to  a  defense  of  his  perceived  rights. 

The  litigation  now^  before  the  Supreme  Court  in  Buckley  v.  Vaho, 
Xos.  75—1:36  and  T5-±3T,  is  illustrative.  The  Secretary  of  the  Senate, 
Clerk  of  the  House  of  Rein-esentatives,  and  Comptroller  General  were 
originally  named  defendants  in  the  BucMey  case  in  their  official 
capacities  only,  as  the  "supervisory  officers,'*  designated  to  administer 
the  Federal  Election  Campaign  Act  of  1971. 

Under  section  208(b)  of  tlie  1974  amendments,  these  supervisory 
officers  were  to  administer  the  1971  act  as  unamended  until  confirma- 
tion of  the  Federal  Election  Commission  members  and  the  appoint- 
ment of  a  General  Counsel. 

■  Following  the  transfer  of  authority  from  the  supervisory  officers 
to  the  Commission,  on  ]May  30,  1975,  the  supervisory  officers  had  no 
further  functions,  and  Justice  Department  representation  was  there- 
after provided  to  the  Election  Commission,  on  all  issues  except  one. 

The  Attorney  General  is  also  a  named  party  in  that  case.  On  his 
own  behalf  and  as  counsel  for  the  Federal  Election  Commission,  he 
is  defending  the  constitutionality  of  the  Federal  Election  Campaign 
laws  as  amended  by  the  Federal  Election  Campaign  Act  Amendments 
of  1974,  88  Stat.  1263,  insofar  as  those  statutes  are  being  challenged 
under  tlie  first,  fourth,  or  ninth  amendments,  or  the  due  process 
clause  of  the  fifth  amendment. 

Hovrever,  the  brief  the  Department  has  filed  for  the  Federal  Elec- 
tion Commission  does  not  address  any  of  the  issues  arising  out  of  the 
law  enforcement  powers  of  the  Commission. 

With  respect  to  tliese,  the  Attorney  General  has  filed  a  separate 
brief  urging  the  Supreme  Court  not  to  decide  tiie  constitutionality 
of  the  Commission's  enforcement  powers. 

The  separate  brief  urges  that  this  issue  is  not  ripe  for  adjudication. 
Should  the  Court  reach  it,  however,  our  position  is  that  the  statute 
unconstitutionally  vests  in  the  Federal  Election  Commission,  as 
essentially  an  arm  of  the  Congress,  enforcement  responsibilities  re- 
served by  article  II  of  the  Constitution  to  the  executive  branch.  On 
this  aspect  of  the  case  the  Commission  is  represented  by  its  own  spe- 
cial counsel.  _   .^  .   ^ .     .    ,, 
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The  second  sitiuition  in  wliich  the  Department  will  not  defend 
against  a  claim  of  unconstitutionality  involves  cases  where  the  Attor- 
ney General  believes,  not  only  personally  as  a  matter  of  conscience, 
but  also  in  his  official  capacity  as  the  chief  legal  officer  of  the  United 
States,  that  a  law  is  so  patently  unconstitutional  that  it  cannot  be 
defended. 

Such  a  situation  is  thankfully  most  rare.  In  fact,  the  only  instance 
of  which  I  am  aware  is  the  case  of  United  States  v.  Lovett^  328  U.S. 
303  (1946).  The  statute  in  that  case,  in  effect,  dismissed  three  named 
executive  officials.  There  were  two  grounds  on  which  the  Department 
declined  to  defend  its  constitutionality,  first,  that  it  unconstitution- 
ally infringed  on  the  President's  control  over  executive  personnel, 
and  second,  that  it  v/orked  a  bill  of  attainder. 

The  House  of  Representatives  hired  special  counsel  to  defend  the 
statute.  A  majority  of  the  Senate  also  believing  it  to  be  unconstitu- 
tional had  passed  the  bill  only  because  it  was  a  rider  to  a  necessary 
appropriations  bill  and  after  several  conferences  the  Plouse  refused 
to  recede.  The  U.S.  Supreme  Court  unanimously  held  the  statute 
unconstitutional. 

These  situations  should  not  be  confused  with  situations  in  which 
the  Department  defends  the  constitutionality  of  a  statute  unsuccess- 
fully in  lower  courts  but  does  not  seek  an  appeal. 

The  Supreme  Court  cannot  and  will  not  give  plenary  review  to 
every  lov>'er  court  decision  declaring  a  statute  unconstitutional.  By 
limiting  the  cases  in  which  review  is  sought,  the  Solicitor  General 
is  more  likely  to  obtain  plenary  review  in  those  cases  where  it  is 
most  important.  The  decision  not  to  appeal  a  finding  that  a  law 
is  unconstitutional  is,  of  course,  not  made  lightly. 

In  both  of  these  contexts— congressional  representation  and  defense 
of  constitutionality — the  factor  which  dictates  nonparticipation  of 
the  Department  of  Justice  is  a  conflict  of  interest. 

The  result  of  this  disqualification  of  Justice  Department  lawyers  is 
not  that  congr-essional  defendants  are  unrepresented,  or  that  the  con- 
stitutionality of  congressional  legislation  is  not  vigorously  and  ably 
asserted.  In  either  situation,  outside  counsel  is  always  available. 

The  possibility  of  occasional  conflicts  in  connection  with  legal  rep- 
resentation by  the  Department  of  Justice,  therefore,  is  no  threat  to 
the  fundamental  principle  of  our  Constitution  that  enforcement  of 
the  laws  is  the  exclusive  function  of  the  executive  branch. 

Nor  do  these  occasional  conflicts  undermine  the  decision  made  by 
the  Congress  in  1870,  after  80  years  of  experience  with  other  means 
of  providing  legal  services  to  the  United  States,  that  the  conduct  of 
litigation  in  which  the  Ignited  States  is  interested  should  be  reserved 
to  the  Department  of  Justice  under  the  direction  of  the  Attorney 
General  (28  U.S.(\  516-519). 

In  the  limited  instances  in  which  these  conflicts  occur,  and  we  know 
of  five  within  the  last  5  years,  there  is  a  simple  solution,  the  effective- 
ness of  which  has  1)een  proven  by  experience. 

Because  the  conflict  situations  are  rare,  and  the  traditional  solution 
ample  and  effective,  there  is  no  need  in  our  view  for  more  drastic 
mens'ires. 

The  functions  of  the  Government  lawyers  are  multifacoted.  In  a 
substantial  number  of  cases,  however,  there  is  a  necessary  relationship 


between  Government  lawyering  and  the  enforcement  of  the  laws, 
which,  under  the  prmciple  of  the  separation  of  powers,  is  vested 
exchisively  in  the  executive  branch. 

The  question  has  been  raised  whether  the  Department  of  Justice 
does  not  find  itself  perpetually  and  institutionally  at  odds  with  Con- 
gress on  the  issue  of  the  speech  or  debate  clause,  such  that  the  Depart- 
ment cainiot  vigorously  defend  that  imnmnit3\ 

There  is  no  doubt  that  in  certain  instances  the  Department's  in- 
terests and  functions  are  at  odds  with  an  expansive  view  of  the  speech 
or  debate  clause. 

"WHiere  the  United  States  is  the  moving  party  seeking  to  maintain 
a  crin^inal  prosecution  against  a  former  ]\Iember  of  Congress  or  to 
enforce  a  grajid  jury  subpena  against  Members  of  Congress  or  their 
aides,  the  speech  or  debate  clause  may  be  invoked  as  a  defense. 

The  first  example  is  illustrated  by  the  Bretoster  case  and  the  second 
by  the  Gravel  case.  In  that  situation,  it  is  plain  that  the  Department 
has  at  least  an  apparent  conflict  of  interest  with  the  individual  ]Mem- 
ber  of  Congress  concerning  the  scope  of  the  speech  oi"  debate  clause 
as  a  defense,  since  the  proceeding  would  not  have  been  initiated  if  the 
Department  had  believed  that  in  the  particular  circumstances  the 
clause  was  an  absolute  defense. 

The  pendency  of  such  cases,  of  course,  may  also  affect  other  litiga- 
tion. Thus,  because  of  the  position  of  the  Department  in  the  Gravel 
case.  Solicitor  General  Griswold  determinecl  that  the  De]:)artment 
would  not  represent  the  individual  defendants  in  Doe  v.  McMillan, 
412  U.S.  305,  at  the  Supreme  Court  level. 

In  Eastland  v.  United  States  Servicemen  s  Fund.,  421  U.S.  491 
(1975),  there  was  a  possible  conflict  with  the  position  the  Department 
was  then  taking  as  amicus  curiae  in  Senate  Select  G omniittec  on 
Presidential  Campaigns  Act  v.  Nixon^  498  F,  2d  735  (C.A.D.C.) 
(1974). 

It  was  not  that  there  was  no  basis  for  reconciling  the  positions  in 
the  two  litigations,  as  they  then  existed,  so  much  as  a  concern  with 
the  possible  emergence  of  conflicts  as  the  cases  progressed. 

There  is  the  unique  situation,  i-eflected  in  Powell  v.  McCormach, 
395  U.S.  486  (1969),  where  there  was  no  conflict  of  interest  between 
the  executive  and  legislative  branches,  but  what  was  involved  was 
essentially  an  internal  dispute  within  the  legislative  branch,  or  at 
most  a  dispute  between  the  legislative  and  judicial  branches.  The 
House  in  that  case  employed  its  own  counsel. 

In  most  instances,  however,  the  Department's  enforcement  respon- 
sibility, and  its  duty  to  represent  the  executive  branch,  do  not  p\it  it 
at  odds  with  Congress.  Therefore,  the  defense  of  officers  or  ^Slerabers 
of  Congress  under  the  speech  or  debate  clause  can  be  presented  by  the 
Department  without  fear  of  conflict.  See,  for  example,  DomJjrou\ski 
V.  Eastland  387  U.S.  82  (1967)  ;  McSurely  v.  McClellan  Xo.  73-1991, 
D.C.  Cir.,  October  28,  1975.  Both  of  the  cases  involved  the  speech  or 
debate  clause  and  in  both  cases  the  Department  did  represent  the 
Congressmen  involved.  And.  indeed,  McSurely  v.  McClellan  repre- 
sents the  farthest  extension  that  any  court  has  yet  made  of  the  speech 
or  debate  clause  and  it  was  done  at  the  urging  of,  and  in  adopting  the 
position  of,  the  Department  of  Justice. 
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Moroov^er,  the  broad  construction  of  the  speech  or  debate  clause 
adopted  by  the  Supreme  Court  in  Easthmd  may  further  reduce  the 
future  likelihood  of  interbranch  disagreement  with  respect  to  inter- 
pretations of  that  clause. 

Somewhat  different  considerations  bear  upon  the  Department's  role 
in  enforcing  2  U.S.C.  192,  which  declares  it  is  a  misdemeanor  for  any 
f)erson  summoned  as  a  witness  before  Congress  to  willfully  default 
or  refuse  to  answer. 

Under  2  U.S.C.  194  such  conduct  may  be  certified  b}'  either  House 
to  the  appropriate  U.S.  attorney,  who  is  to  bring  the  matter  before 
the  grand  jury  for  its  action.  I  know  of  no  instance  in  which  a  legally 
sufficient  certification  pursuant  to  2  U.S.C.  194  has  been  refused  pres- 
entation to  a  grand  jury. 

HoAvever,  the  Department  would  not  bring  any  matter  before  a 
grand  jury  if  applicable  law  plainly  indicated  that  the  facts  did  not 
merit  prosecution. 

For  example,  there  would  be  no  point  in  bringing  a  certified  case 
before  a  grand  jury  if  the  witness'  refusal  to  testify  was  protected 
by  a  valid  constitutional  privilege.  Emspak  v.  United  States^  349  U.S. 
190  (1965).  A  decision  not  to  proceed  in  such  circumstances  is  no 
more  than  the  exercise  of  tlie  responsible  prosecutorial  discretion 
which  is  implicit  in  the  constitutional  duty  of  the  Attorney  General 
and  his  subordinates  faithfully  to  execute  the  laws.  There  are  two 
courts  of  appeals  or  opinions  that  have  spoken  on  this  issue.  One  in 
the  fifth  circuit  and  one  in  the  D.C.  Circuit. 

So  far  as  I  know,  neither  House  has  ever  certified  a  refusal  to 
testify  or  produce  material  by  an  executive  officer  or  employee  acting 
under  a  claim  of  executive  privilege.  If  such  a  situation  arose,  and  if 
the  Department  determined  to  its  satisfaction  that  the  claim  was 
rightfully  made,  it  would  not,  in  the  exercise  of  its  prosecutorial 
discretion,  present  the  matter  to  a  grand  jury.  Cf.  Senate  Select 
Committee  on  Presidential  Campaign  Act  v.  Nixon.,  498  F.  2d  725 
(C.A.D.C.  1974). 

The  Department,  which  advises  other  members  of  the  executive 
branch  upon  their  legal  rights  and  obligations,  would  have  an  in- 
superable conflict  of  interest  in  prosecuting  persons  whom  it  had 
advised  to  follow  the  course  of  action  that  resulted  in  the  contempt 
citation.  No  lawyer  could  conceivably  follow  such  a  course.  Fortu- 
nately, there  are  two  other  routes  by  which  Congress  can  settle  legal 
disputes  between  itself  and  a  member  of  the  executive  branch.  Both 
of  these  are  within  the  control  of  Congress. 

The  first  is  for  the  chamber  involved  to  conduct  and  enforce  di- 
rectly its  own  contempt  proceedings.  Thereafter,  the  legal  issue  can 
be  resolved  on  a  petition  for  habeas  corpus.  The  second  is  for  Con- 
gress to  pass  a  specific  statute  investing  the  courts  with  jurisdiction 
to  hear  civil  actions  for  the  enforcement  of  congressional  subpenas. 
This  permits  settlement  of  the  legal  issue  without  the  unnecessary 
jar  of  contempt  proceedings. 

In  summary,  Mr.  Chairman,  conflicts  which  prevent  Justice  De- 
partment representation  of  congressional  interests  are  rare.  We  can 
locate  only  five  cases  in  the  past  5  years  in  which  officers,  Members, 
employees,  or  agencies  of  Congress  have  formally  requested  repre- 
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sentation  and  where  the  Justice  Department  has  declined  representa- 
tion at  some  point  in  the  proceedings. 

In  such  cases,  a  simple  and  effective  alternative  solution — employ- 
ment of  outside  counsel — may  always  be  utilized.  Under  these  circum- 
stances, more  drastic  measures  are  clearly  unwarranted. 

[The  prepared  statement  of  Mr.  Lee  follows :] 

Prepared  Statement  of  Rex  Lee 

1  appreciate  this  opportunity,  in  response  to  the  Chairman's  request,  to  dis- 
cuss the  Department's  policies  concerning  the  providing  of  legal  counsel  to 
officers  and  members  of  Congress  and  also  its  policies  regarding  the  defense  of 
the  constitutionality  of  statutes. 

2  U.S.C.  §118  states  that : 

"In  any  action  brought  against  any  person  for  or  on  account  of  anything 
done  by  him  while  an  oflBcer  of  either  House  of  Congress  in  the  discharge  of 
his  official  duty,  in  executing  any  order  of  such  House,  the  United  States 
attorney  for  the  district  within  which  the  action  is  brought,  on  being  thereto 
requested  by  the  officer  sued,  shall  enter  an  appearance  in  behalf  of  such 
officer ;  .  .  .  and  the  defense  of  such  action  shall  thenceforth  be  conducted  under 
the  supervision  and  direction  of  the  Attorney  General." 

First,  it  should  be  noted  that  this  .statute  applies  only  to  "officers"  of  either 
House  of  Congress.  The  Department  interprets  the  term  "officer"  in  this  statute 
to  extend  to  the  Speaker,  President  Pro  Tern,  Secretary,  Clerk,  Sergeants-at- 
Arms,  Doorkeepers,  etc.  It  does  not  include  Members  as  such,  general  employees 
of  the  Congress  or  officers  of  so-called  agencies  of  Congress. 

As  a  matter  of  consistent  practice,  however,  the  Department  has  defended 
members  of  Congi-ess  in  suits  brought  against  them  because  of  activities  per- 
formed in  the  course  of,  or  related  to,  their  congressional  responsibilities. 
Agencies  of  Congress  and  their  personnel  are  also  represented  by  the  Depart- 
ment of  Justice  on  the  same  basis. 

There  are  occasionally  instances  in  which  giving  literal  effect  to  the  statute's 
mandate  that  the  Attorney  General  "shall"  appear  and  defend  officers  of  Con- 
gress would  place  Justice  Department  lawyers  in  a  conflict  of  interest  position, 
in  violation  of  their  professional  responsibility.  Where  these  situations  occur, 
two  alternatives  are  available  and  have  been  used.  The  officer  of  Congress  can 
employ  his  own  attorney,  or  the  Justice  Department  can  hire  and  pay  for 
independent  counsel,  whose  lawyer/client  obligation  runs  soley  to  the  individual 
whom  he  is  hired  to  represent. 

It  is  also  the  Department's  policy  to  defend  suits  brought  against  representa- 
tives of  the  Judicial  and  Executive  Branches  involving  activities  of  these 
officials  in  the  performance  of  their  governmental  responsibilities.  Here  again, 
occasional  conflicts  occur,  requiring  the  employment  of  outside  counsel. 

The  defense  of  statutes  attacked  on  constitutional  grounds  is  an  important 
part  of  the  Justice  Department's  work.  There  are  essentially  two  situations 
in  which  the  Department  will  not  defend  the  constitutionality  of  a  statute. 
The  first  situation  involves  those  cases  in  which  upholding  the  statute  would 
have  the  effect  of  limiting  the  President's  constitutional  powers  or  prerogatives. 
It  is  neither  shocking  nor  surprising  that  the  Congress  in  enacting  legislation 
occasionally  takes  a  view  different  from  that  of  the  President  concerning  the 
President's  rights.  It  is  equally  clear  that  the  President  is  entitled  to  a  defense 
of  his  perceived  rights. 

The  litigation  now  before  the  Supreme  Court  in  Buckley  v.  Valco,  Nos.  75-436 
and  75-437,  is  illustrative.  The  Secretary  of  the  Senate.  Clerk  of  the  House 
of  Representatives  and  Comptroller  General  were  originally  named  defendants 
in  the  Buckley  case  in  their  official  capacities  only,  as  the  "supervisory  officers," 
designated  to  administer  the  Federal  Election  Campaign  Act  of  1971.  Under 
Section  208(b)  of  the  1974  Amendments,  these  supervisory  officers  were  to 
administer  the  1971  Act  as  unamended  until  confirmation  of  the  Federal  Elec- 
tion Commission  members  and  the  appointment  of  a  General  Counsel.  Follow- 
ing the  transfer  of  authority  from  the  supervisory  officers  to  the  Commission, 
on  May  30.  1975,  the  supervisory  officers  had  no  further  functions,  and  Justice 
Department  representation  was  thereafter  provided  to  the  Election  Commission, 
on  all  issues  except  one. 
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Tlie  Attorney  General  is  also  a  named  party  in  that  case.  On  bis  behalf  and 
as  counsel  for  the  Federal  Election  Commission,  be  is  defending  the  constitu- 
tionality of  the  Federal  Election  Campaign  laws  as  amended  by  the  Federal 
Election  Campaign  Act  Amendments  of  1974,  88  Stat.  1263,  insofar  as  those 
statutes  are  being  challenged  under  the  First,  Fourth,  or  Ninth  Amendments,  or 
the  Due  Process  Clause  of  the  Fifth  Amendment.  However,  the  brief  the  Depart- 
ment has  filed  for  the  Federal  Election  Commission  does  not  address  any  of 
tlie  issues  arising  out  of  the  law  enforcement  powers  of  the  Commission.  With 
respect  to  these,  the  Attorney  General  has  filed  a  separate  brief  urging  the 
Supreme  Court  not  to  decide  the  constitutionality  of  the  Commission's  enforce- 
ment powers.  The  separate  brief  urges  that  this  Issue  is  not  ripe  for  ajudica- 
tion.  Should  the  Court  reach  it,  however,  our  position  is  that  the  statute 
unconstitutionally  vests  in  the  Federal  Election  Commission,  as  an  arm  of  Con- 
gress, enforcement  responsibilities  reserved  by  Article  II  of  the  Constitution  to 
the  Executive  Branch.  On  this  aspect  of  the  case  the  Commission  is  represented 
by  its  own  special  counsel. 

The  second  situation  in  which  the  Department  will  not  defend  against  a 
claim  of  unconstitutionality  involves  cases  where  the  Attorney  General  believes, 
not  only  personally  as  a  matter  of  conscience,  but  also  in  his  official  capacity 
as  the  Chief  Legal  Ofiicer  of  the  United  States,  that  a  law  is  so  patently 
unconstitutional  that  it  cannot  be  defended.  Such  a  situation  is  thanicfuUy 
most  rare.  In  fact,  the  only  instance  of  which  I  am  aware  is  the  case  of 
United  States  v.  Lovett,  328  U.S.  303  (1946).  The  statute  in  that  case  in  effect 
dismissed  three  named  executive  officials.  There  were  two  grounds  on  which 
the  Department  declined  to  defend  its  constitutionality,  first,  that  it  unconstitu- 
tionally infringed  on  the  President's  control  over  executive  personnel,  and 
second,  that  it  worked  a  bill  of  attainder.  The  House  of  Representatives  hired 
special  counsel  to  defend  the  statute  (a  majority  of  the  Senate  also  believing 
it  to  be  unconstitutional  had  passed  the  bill  only  l)ecause  it  was  a  rider  to  a 
necessary  appropriations  bill  and  after  several  conferences  the  House  refused 
to  recede).  In  a  unanimous  opinion,  the  United  States  Supreme  Court  held  the 
statute  unconstitutional. 

These  situations  should  not  be  confused  with  situations  in  which  the  Depart- 
ment defends  the  constitutionality  of  a  statute  unsuccessfully  in  lower  courts 
but  does  not  seek  an  appeal.  The  Supreme  Court  cannot  and  will  not  give 
I)lenary  review  to  every  lower  court  decision  declaring  a  statute  unconstitu- 
tional. By  limiting  the  cases  in  which  review  is  sought,  the  Solicitor  General 
is  more  likely  to  obtain  plenary  review  iu  tho.se  cases  where  it  is  most  impor- 
tant. The  decision  not  to  appeal  a  finding  that  a  law  is  unconstitutional  is,  of 
course,  not  made  lightly. 

In  both  of  these  contexts — congressional  representation  and  defense  of  con- 
stitutionality— the  factor  which  dictates  non-participation  of  the  Department 
of  .Tustiee  is  a  conflict  of  interest.  The  result  of  this  disqualification  of  Justice 
Department  lawyers  is  not  that  congressional  defendants  are  unrepresented,  or 
that  the  constitutionality  of  congressional  legislation  if?  not  vigorously  and 
ably  asserted.  In  either  situation,  outside  counsel  is  always  available. 

The  possibility  of  occasional  conflicts  in  connection  with  legal  representation 
by  the  Department  of  .Justice,  therefore,  is  no  threat  to  the  fundamental  prin- 
ciple of  our  Constitution  that  enforcement  of  the  laws  is  the  exclusive  function 
of  the  Executive  Branch.  Nor  do  these  occasional  conflicts  undermine  the  deci- 
sion made  by  Congress  in  1870,  after  80  years  of  experience  with  other  means 
of  providing  legal  services  to  the  United  States,  that  the  conduct  of  litigation 
in  which  the  United  States  is  interested  should  be  reserved  to  the  Department 
of  Justice  under  the  direction  of  the  Attorney  General.  28  U.S.C.  516-519. 

In  the  limited  instances  in  which  these  conflicts  occur,  there  is  a  simple 
solution,  the  effectiveness  of  which  has  been  proven  by  experience.  Because  the 
conflict  situations  are  rare,  and  the  traditional  sohition  ample  and  effective, 
there  is  no  need  for  more  drastic  measures.  The  functions  of  the  government 
lawyer  are  multi-faceted.  In  a  substantial  number  of  cases,  however,  there  is 
a  necessary  relationship  between  government  lawyering  and  the  enforcement 
of  the  laws,  which,  under  the  principle  of  the  Separation  of  Powers,  is  vested 
exclusively  in  the  Executive  Branch. 

The  question  has  been  raised  whether  the  Department  of  Justice  does  not 
find  itself  perpetually  and  institutionally  at  odds  with  Congress  on  the  issue 
of  the  Speech  or  Debate  Clause,  such  that  the  Department  cannot  vigorously 
defend  that  immunity. 
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There  is  no  doubt  that  iu  certain  instances  the  Department's  interests  and 
functions  are  at  odds  with  an  expansive  view  of  the  Speech  or  Debate  Clause. 

Where  the  United  States  is  the  moving  party  seeking  to  maintain  a  criminal 
prosecution  against  a  former  member  of  Congress  or  to  enforce  a  grand  jury 
subpoena  against  members  of  Congress  or  their  aides,  the  Speech  or  Debate 
Clause  may  be  invoked  as  a  defense.  See,  e.g..  Gravel  v.  United  States,  40S  U.S. 
606  (1972),  and  Vnited  States  v.  Brewster,  408  U.S.  501.  In  that  situation,  it 
is  plain  that  the  Department  has  at  least  an  apparent  conflict  of  intei-est 
with  the  individual  member  of  Congress  concerning  the  scope  of  the  Speech 
or  Debate  Clause  as  a  defense,  since  the  proceeding  would  not  have  been  ini- 
tiated if  the  Department  had  believed  that  in  the  particular  circumstances  the 
Clause  was  an  absolvite  defense.  The  pendency  of  such  cases,  of  course,  may 
affect  other  litigation.  Thus,  because  of  the  position  the  Department  was  taking 
in  the  Gravel  case.  Solicitor  General  Griswold  detemined  that  the  Department 
would  not  represent  the  individual  defendants  in  Doe  v.  McMillan,  412  U.S.  305. 

In  Eastland  v.  United  States  Servicemen's  Fund,  421  U.S.  491  (1975),  there 
was  a  possible  conflict  with  the  position  the  Department  was  then  taking  as 
amicus  curiae  in  Senate  Select  Coiiiniittce  on  Prcs.  Cam.  Act.  v.  Nixon,  49S 
J'.2d  735  (C.A.  D.C.)  (1974).  It  was  not  that  there  was  no  basis  for  reconciling 
the  positions  in  the  two  litigations,  as  they  then  existed,  so  much  as  a  concern 
witli  the  ix)ssible  emei'gence  of  conflicts  as  the  cases  progressed. 

There  is  the  unique  situation,  reflected  in  Powell  v.  McCormack,  395  U.S. 
486  (1969),  where  there  was  no  conflict  of  interest  between  the  Executive  and 
Legislative  Branches,  but  what  was  involved  was  essentially  an  internal  dis- 
pute within  the  Legislative  Branch,  or  at  most  a  dispute  between  the  Legisla- 
tive and  Judicial  Branches.  The  House  in  that  case  employed  its  own  counsel. 

In  most  instances,  however,  the  Department's  enforcement  responsibility, 
and  its  duty  to  represent  the  Executive  Branch,  do  not  put  it  at  odds  with 
Congress.  Therefore,  the  defense  of  officers  or  members  of  Congress  under  the 
Clause  can  be  presented  by  the  Department  without  fear  of  conflict.  See,  e.g., 
Dombrowski  v.  Eastland,  387  U.S.  82  (1967)  ;  McSurley  v.  McClellan,  No.  73- 
1991  U.S.  Court  of  Appeals  for  the  District  of  Columbia,  Oct.  28,  1975.  The 
broad  construction  of  the  Clause  adopted  by  the  Supreme  Court  in  Eastland  v. 
United  States  Servicemen's  Fund,  421  U.S.  491  (1975),  may  further  reduce  the 
future  likelihood  of  conflicts  of  interest  with  respect  to  interpretations  of  the 
Clause. 

Somewhat  different  considerations  bear  upon  the  Department's  role  in  en- 
forcing 2  U.S.C.  192,  which  declares  it  a  midemeanor  for  any  person  sum- 
moned as  a  witness  before  Congress  to  willfully  default  or  refuse  to  answer. 
Lender  2  U.S.C.  194  .such  conduct  may  be  certified  by  either  House  to  the  appro- 
priate United  States  Attorney,  who  Is  to  bring  the  matter  before  the  grand 
jury  for  its  action.  I  know  of  no  instance  in  which  a  legally  suflicient  certifi- 
cation pursuant  to  2  U.S.C.  194  has  been  refused  presentation  to  a  grand  jury. 
However,  the  Department  would  not  bring  any  matter  before  a  grand  jury  if 
applicable  law  plainly  indicated  that  the  facts  did  not  merit  prosecution.  For 
example,  there  would  be  no  point  in  bringing  a  certified  case  before  a  grand 
jury  if  the  witness's  refusal  to  testify  was  protected  by  a  valid  constitutional 
privilege.  Emspak  v.  United  States,  349  U.S.  190  (1965).  A  decision  not  to 
proceed  in  such  circumstances  is  no  more  than  the  exercise  of  the  responsible 
pi'osecutorial  discretion  which  is  implicit  in  the  constitutional  duty  of  the 
Attorney  General  and  his  subordinates  faithfully  to  execute  the  laws.  See,  e.g.. 
Neirmmi  v.  United  States,  382  F.2d  479  (C.A.D.C.  1967).  (Burger,  Jr.)  ;  United 
States  V.  Cox,  342  F.2d  167,  171  (C.A.  5),  certiorari  denied.  381  U.S.  935  (1965). 

So  far  as  I  know,  neither  Hou.se  has  ever  certified  a  refusal  to  testify  or  pro- 
duce material  by  an  executive  ofl3cer  or  employee  acting  under  a  claim  of 
executive  officer  or  employee  acting  under  a  claim  of  executive  privilege.  If  such 
a  situation  arose,  and  if  the  Department  determined  to  its  satisfaction  that  the 
claim  was  rightfully  made,  it  would  not,  in  the  exercise  of  its  prosecutorial 
discretion,  present  the  matter  to  a  grand  jury.  Cf.  Scnnte  Select  Committee  on 
Pres.  Cam.  Act  v.  Nixon.  498  F.2d  725  (C.A.D.C.  1974).  The  Department,  which 
advises  other  member  of  the  Execiitive  Branch  upon  their  legal  rights  and 
obligations,  would  have  an  insuperable  conflict  of  interest  in  prose'^uting  per- 
sons which  it  had  advised  to  follow  the  course  of  action  that  resulted  in  the 
contempt  citation.  No  lawyer  could  conceivably  follow  such  a  course.  Fortu- 
nately, there  are  two  other  routes  by  which  Congress  can  settle  legal  disputes 
between   itself   and   a   member   of  the   Executive  Branch.   Both   of   these   are 
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within  the  control  of  Congress.  The  first  is  for  the  Chamber  involved  to  con- 
dnct  and  enforce  directly  its  contempt  proceedings.  Thereafter,  the  legal  issue 
can  be  resolved  on  a  petition  for  habeas  corpus.  The  second  is  for  Congress  to 
pass  a  specific  statute  investing  the  courts  with  jurisdiction  to  hear  civil 
actions  for  the  enforcement  of  congressional  subpoenas.  This  permits  settle- 
ment of  the  legal  issue  without  the  unnecessary  jar  of  contempt  proceedings. 

In  summary,  conflicts  which  prevent  Justice  Department  representation  of 
congressional  interest  are  rare.  "We  can  locate  only  five  cases  in  the  past  five 
years  in  which  officers,  members,  employees  or  agencies  of  Congress  have  for- 
mally requested  representation  and  where  the  Justice  Department  has  declined 
representation  at  some  point  in  the  proceedings.  In  such  cases,  a  simple  and 
effective  alternative  solution — employment  of  outside  counsel — may  always  be 
utilized.  Under  these  circumstances,  more  drastic  measures  are  clearly  un- 
warranted. 

Senator  Abourezk.  Thank  you  very  mncli.  Would  you  please  de- 
scribe those  types  of  cases  in  which  your  Department  provides  legal 
counsel  to  Members,  officers,  and  employees  of  Congress  and  the  con- 
gressional committees  ? 

Mr.  Lee.  Yes.  We  do  this  in  the  interest  of  the  United  States,  which 
the  Attorney  General  has  not  only  the  authority  but  also  the  respon- 
sibility to  represent.  We  have  concluded  that  it  is  in  the  interest  of 
t]ie  United  States  to  represent  Members  of  Congress  and  officers  of 
Congress  when  the  acts  out  of  which  the  claims  arose  were  performed 
in  the  course  of  their  official  responsibilities  or  were  related  to  their 
official  responsibilities. 

Senator  Abourezk.  Does  the  Department  operate  under  any  written 
guidelines  which  relate  to  these  decisions  of  when  to  undertake  one 
of  these  congressional  cases? 

]\Ir.  Lee.  The  only  ones  that  I  am  aware  of,  Mr.  Chairman,  are  con- 
tained in  the  letter  that  was  written  by  Mr.  Jaffe  to  Mr.  Goocli  back 
in  1973,  of  which  I  believe  you  have  a  copy. 

Senator  Abourezk.  That  is  the  only  thing  in  writing  that  you 
have  ? 

Mr.  Lee.  To  my  knowledge,  but  let  me  ask  these  gentlemen  who  are 
more  familiar  than  I  am.  There  have  been  similar  letters  written  on 
other  occasions.  I  think  this  is  about  as  good  a  statement  as  we  can 
provide. 

Senator  Abourezk.  If  you  do  find  anything  else,  anything  different, 
please  submit  it  for  the  record. 

Mr.  Lee.  I  would  be  happy  to. 

[Subsequent  to  the  hearings  The  Justice  Department  supplied  the 
following  statement:] 

The  letter  from  Mr.  Irving  Jaffe  to  Mr.  Raymond  L.  Gooch,  dated  March 
14,  1973,  reflects  the  Department's  policy  and  guidelines  with  respect  to  the 
representation  of  the  members  of  Congress.  From  time  to  time  the  Department 
has  addressed  letters  to  individual  members  of  the  Congress  explaining  tlie 
Department's  position  with  respect  to  representation  of  Congressmen  or  in 
explaining  why  representation  was  being  declined.  In  each  instance  the  sub- 
stance of  such  correspondence  was  fully  consistent  with  Mr.  Jaffe's  letter  to  Mr. 
Gooch. 

[Mr.  Jaffe's  March  14,  1973,  letter  appears  as  exhibit  54  in  the  text 
at  page  21.] 

Senator  Abourezk.  Wliat  kind  of  cases  will  your  Department  nor- 
mally decline  to  accept? 

Mr.  Lee.  Those  kinds  of  cases,  Mr.  Chairman,  where  it  is  fairly 
j)lain  that  the  activities  complained  of  are  related  purely  to  the  per- 


p 


o 


sonal  or  nonofiicial  activities  of  the  individual.  Xow,  manifestly,  the 
line  between  those  two  is  not  a  fine,  bright  one,  and  we  have  tried, 
in  approaching  this  problem,  to  resolve  the  close  cases  in  favor  of 
representation. 

Senator  Aboukezk.  But  the  Department  makes  the  decision  in  each 
case? 

Mr.  Lee.  That  is  correct. 

Senator  Aboitrezk.  What  about  f ranldng  privilege  cases  ? 
Mr.  Lee.  Could  Mr.  Jaffe  respond  to  that  ? 

Senator  ABOtntEZK.  Yes.  Any  time.  There  is  another  microphone 
there  if  he  would  like  to  use  it.  In  fact,  if  any  of  your  colleagues 
want  to  make  a  response,  please  feel  free. 

Mr.  Jaffe.  There  have  been  several  franking  cases  of  which  we 
have  become  aware.  In  not  one  instance  did  the  Member  of  Congress 
who  w^as  the  defendant  in  those  suits  ask  the  Department  of  Justice 
to  represent  them. 

Senator  Abourezk.  ^Miat  if  they  did  ? 

Mr.  Jaffe.  If  they  had,  we  did  consider  it,^  we  would  have  declined 
in  most  of  the  instances  because  these  suits,  for  the  most  part,  were 
brought  by  their  opponents  in  primary  campaigns  or  in  elections,  and 
we  regarded  them  as  not  arising  out  of  the  defendant's  official  func- 
tion as  a  Congressman,  but  rather  as  a  candidate  for  office. 

We  also  felt  that  wdiether  or  not  a  franking  privilege  was  violated 
was  essentially  a  matter  for  the  internal  rules  of  the  respective 
Houses  of  Congress  and  if  any  guidelines  or  rules  were  required  for 
its  proper  use,  they  should  emanate  from  the  Houses  themselves. 

Senator  Abourezk.  So,  under  that  basis,  then  there  is  no  franking 
case  which  you  would  accept? 

Mr.  Jaffe.  I  would  not  say  no  franking  case.  Of  the  ones  that  came 
to  our  attention,  none  of  them  would  have  qualified  for  a  favorable 
reconnnendation  by  me. 

Senator  Abourezk.  Can  you  conceive  of  any  franking  privilege  case 
you  might  accept? 
Mr.  Jaffe.  Yes. 

Senator  Abourezk.  A^liat  circumstances? 

Mr.  Jaffe.  I  am  speaking  theoretically.  What  I  would  have  in 
mind,  for  example,  is  a  suit  against  a  Congressman  for  alleged  viola- 
tion of  his  franking  privilege  where  the  House,  either  by  its  rules  or 
otherwise,  had  indicated  that  it  was  a  proper  use,  at  least  in  their 
concept.  In  other  M'ords,  where  the  suit  was  really  directed  against 
the  House's  own  rules  and  regulations,  or  its  own  accepted  practices, 
rather  than  an  individual  Congressman's  possible  departure  from 
them. 

Senator  Abourezk.  How  would  a  case  come  up  if  the  suit  was  not 
brought  against  a  Member? 

Mr.  Jaffe.  It  would  be  brought  against  a  Member,  but  he  would 
have  been  acting  in  accordance  with  the  House  rules  and  regulations. 
Senator  Abourezk.  Is  that  not  the  case,  though,  with  an  individual 
Congressman  who  is  sued  by  his  campaign  opponent  ? 

1  In  response  to  the  subcommittee's  request  that  the  Department  "provide  memos  or 
other  materials,  if  any,  concerning  Department  response  to  possibility  or  requests  to 
handle  franking  privilege  cases,"  the  Department  replied  :  "There  are  no  known  memo- 
randa or  other  materials  concerning  the  Department's  response  to  possible  requests  to 
handle  franking  privilege  cases.  We  know  of  no  .  .  .  request"  to  handle  such  a  case. 
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Mr.  Jaffe.  No  ;  not  necessarily.  We  try  to  not  get  involved  in  con- 
tests between  candidates  for  the  same  office  and  that  is  the  situatioii 
in  which  all  of  these  cases  arose.  We  did  not  have  any  guidance  at  all. 
Oi  course,  we  were  not  in  a  position  to  ask  for  guidance  since  we 
were  not  asked  to  defend,  but  my  recollection  is  there  was  very  little 
guidance  in  either  the  rules  or  requirements  or  guidelines  from  either 
House  as  to  what  would  constitute  a  proper  use  of  franking  privi- 
leges. There  were  some  rules,  but  not  enough  to  answer  those  cases. 

Senator  Abourezk.  Let  me  give  you  an  example.  AVhat  if  one  of  the 
Senators  from  New  York  sent  a  franked  newsletter  to  all  of  his  con- 
stituents attacking  the  President  of  the  United  States  on  some  issue? 
What  if  the  President  decided  to  bring  a  suit  or,  perhaps,  the  cam- 
paign committee  of  the  President's  party  decided  to  bring  a  lawsuit 
against  that  particular  Senator?  What  would  the  Justice  Depart- 
ment do? 

Mr.  Jaffe.  You  understand,  we  are  just  speculating.  My  own  re- 
action would  be  that  if  it  were  a  political-type  suit,  as  distinguished, 
for  example,  from  a  public-interest  type  suit  or  a  suit  in  which  there 
could  be  standing  under  the  FJast  v.  Cohen  doctrine,  I,  myself,  would 
be  hesitant  to  involve  the  Department  in  a  political  campaign-type 
dispute  between  two  candidates. 

Senator  Abourezk.  Then  we  have  pretty  well  established  that 
ground  rule.  What  if  Common  Cause  brought  a  lawsuit  against  a 
Congressman  on  franking  privilege? 

Mr.  Jaffe.  Mr.  Goldbloom  could  respond  to  that. 

Mr.  Goldbloom.  There  is  a  case,  Mr.  Chairman,  brought  by  Com- 
mon Cause  against  only  executive  officials,  as  I  understand  it,  chal- 
lenging the  use  of  the  franking  privilege  by  the  Congress.^  The  Gov- 
ernment is — the  Department  of  Justice  is  defending  that  lawsuit. 

Senator  Abourezk.  Did  they  bring  it  against  a  Member  of  Con.- 
gress  ? 

Mr.  GoiJ)BLOOM.  As  I  understand  it,  there  are  no  Members  of  Con- 
gross  presently  defendants  in  that  suit,  although  the  Congress  is 
aware  of  the  existence  of  the  suit.^ 

Senator  Abourezk.  AVhat  if  a  ^Member  of  Congress  were  made  a 
defendant  of  a  suit  of  that  nature?  What  would  the  Department  do? 

Mr.  Goldbloom.  That  would  raise  some  very  serious  questions, 
^\hich  we  have  not  addressed  in  that  suit  as  yet,  because  there  are  no 
claims  in  the  suit  brought  by  Common  Cause  that  the  franking  privi- 
lege is  being  misused  or  abused  by  various  Members  of  the  Congress. 
It  has  been  the  Department's  position  that  basically  those  disputes 
are  properly  within  the  province  of  either  House  of  Congress ;  to  be 
resolved  through  the  various  committees  that  have  been  assigned 
those  responsibilities. 

Senator  Abourezk.  You  would  decline  that,  the  defense  of  that 
suit  vourself  ? 

Mr.  Goldbloom.  I  believe  we  would  decline  that  suit  where  it  is 
brought   against   a  particular  individual,  the  individualized  abuse. 


1  Common  Cause  v.  Bailar,  (U.S.D.C.  D.C.,  Civil  Action  No.  1887-73). 
=  A  copy  of  the  complaint  In  Bailar  appears  as  exhibit  1  In  the  appendix  at  pages 
191  to  198. 
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The  suit,  as  it  is  presently  constituted,  does  not  have  tliat  issue  before 
it.  It  is  a  rather  broad-s^cale  attack  upon  the  franking  privilege. 
[Supplemental  questions  and  answers  follow  :]  ^ 

Question.  Would  you  please  describe  the  nature  of  the  subpenas  which  were 
directed  to  congressional  employees  in  the  case  of  Common  Cait.s'e  v.  Bailarf  Was 
the  Justice  Department  ever  approached  regarding  its  willingness  to  represent 
these  iJersons?  If  not,  was  the  Department  willing  to  do  so?  Would  any  con- 
flict of  interest  or  other  canons  of  ethics  consideration  be  raised  by  such 
representation? 

Answer.  As  to  a  description  of  the  nature  of  the  subpenas  which  were  directed 
to  the  congressional  employees  involved  in  Common  Cause  v.  Bailar,  they  were 
subpenas  duces  tecum  which  sought  to  obtain  records  maintained  by  the  wit- 
nesses regarding  the  use  of  the  frank  by  Senators  and  Congressmen  in  terms  of 
volume,  cost,  development  of  name  and  address  lists,  use  of  computer  tech- 
nohtgy.  and  so  forth.  The  Department  of  .Justice  was  approached  about  repre- 
senting these  congressional  employees  and  did  represent  them  for  the  purpose 
of  securing  an  enlargement  of  time  within  which  they  might  respond  to  an 
application  by  plaintiffs  for  an  order  compelling  those  individuals  to  show 
cause  why  they  should  not  be  held  in  contempt  for  failure  to  comply  with  the 
mentioned  subpenas.  It  was  then  decided  that  the  Department  believed  it  neces- 
sary to  decline  further  representation  of  individual  congi-essional  employees.^ 

By  representation  of  Bailar  and  Simon,  the  Department  was  and  is  com- 
mitted to  the  defense  of  the  institutional  use  of  the  frank  by  Congress.  In  that 
posture,  the  representation  of  individual  congressional  employees  potentially 
could  require  adoption  of  conflicting  positions  on  the  issues  involved  in  the 
litigation. 

The  applicable  portions  of  the  Code  of  Professional  Responsibility  are  Dis- 
ciplinary Rule  5-105  (a)  and  (d)  and  Ethical  Considerations  .5-14.  5-15,  and 
5-21  through  5-24.  Ethical  Consideration  5-15  is  particularly  in  point.^ 

Question.  Even  though  Congress  is  not  a  party  to  the  Commmi  Cause  case, 
it  has  a  distinct  interest  in  the  outcome  of  that  case.  Therefore,  is  the  .Justice 
Department  in  any  way  clearing  its  approach  to  the  suit  with  anyone  in  Con- 
gress? If  not.  shouldn't  the  Justice  Department  be  consulting  with  Congress? 
AVould  the  Justice  Department  oppose  an  effort  by  Congress  to  intervene  or 
file  an  amicus  brief  in  that  case? 

Ansiier.  The  question  alludes  to  the  interest  of  Congress  in  the  outcome  of 
the  Common  Cause  litigation  and  asks  about  whether  the  Department  is  clear- 
ing its  approach  to  the  suit  with  anyone  in  Congress  and,  if  not,  shouldn't  it 
be.  The  answer  is  no.  the  Depai-tment  is  not  and  should  not  be  any  more  than 
it  would  clear  with  Congress  its  approach  to  any  suit  challenging  the  consti- 
tutionality of  a  Federal  statute.  Congress  is  not  a  party  to  the  suit  at  this 
time.  Given  the  .separation  of  powers  fundamental  to  the  U.S.  Constitution, 
"clearing"  a  Department  of  Justice  litigative  approach  with  Congress  seems 
somewhat  inappropriate.  As  to  Congress'  filing  an  amicus  brief  in  the  case, 
the  Department  would  have  no  opposition  to  such  an  app^^arance  by  Congress 
and  in  fact  on  April  24.  1975.  recommended  intervention  by  Congress  in  letters 
to  Senators  Cannon,  Mansfield,  and  Scott,  Speaker  Albert,  and  Congressmen 
Rhodes  and  L'dall. 

Senator  Abourezk.  Can  you  name  one  specific  type  of  case  where 
you  vrould  accept  a  franking  privilege  case?  You  have  not  been  able 

1  Siibseqiiont  to  tlip  hearins:  the  Dppartmpnt  of  .Iristice  was  askpd  to  answpr  a  sprios 
of  questions  not  raised  at  the  hearing:.  These  questions  and  the  Department's  answers 
appear  at  the  appropriate  points  In  the  text. 

-In  1074  several  employees  of  the  Sprceant  at  Arms  office  of  the  Senate  received 
snhpenas  in  the  Bailar  case.  The  Senate  Rules  Committee  approved  the  request  of  the 
Serfreant  at  Arms  to  retain  counsel  to  represent  the  employees.  In  response  to  the 
snhvienns.  on  October  9  and  11,  1974,  the  Senate  passed  resolutions  anthorizincr  cert.Tin 
Senate  emplovees  to  appear  in  responsp  to  the  subpenas  but  not  to  takp  any  documents 
with  thpm.  fi20  Cong.  Rec.  lS6f»l-92  and  191.52-53).  On  December  9  and  17,  197.5.  the 
Senate  passed  resolutions  authoriziner  (iroduction  of  documents.  (121  Cong.  Rer.  215.55- 
21550  and  2.SOfi6-2.S067) .  Counsel  continues  to  be  retained  to  represent  the  employees  of 
the  Senate  nursuant  to  the  oricrinal  approval  by  the  Senate  Rules  Committee. 

'The  Code  of  Professional  Responsibility  appears  as  exhibit  117  in  the  appendix  at 
pji.  0S5  to  713. 
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to  do  so  yet.  You  have  prospectively  declined  each  kind  of  case  we 
have  brought  up. 

Mr.  GoLDBLOOM.  I  cannot  say  we  w-ould  accept  the  representation, 
but  should  either  House  of  Congress  be  sued  in  a  suit  such  as  the 
present  Common  Cmise  case,  w^hich  is  a  broadscale  attack  upon  the 
franking  privilege,  I  believe  we  would,  perhaps,  consider  representa- 
tion. Again,  it  is  not  an  individualized  attack  upon  a  specific  Senator 
or  Congressman's  use  or  alleged  abuse  of  the  franking  privilege. 

Senator  Auourezk.  If  it  were  brought,  the  likelihood  is  that  it 
would  be  brought  against  an  individual  Member  because  as  one  way 
of  getting  the  case  before  the  courts,  and  it  would  be  in  essence, 
although  one  Member  would  be  a  defendant,  it  would  be  an  attack 
upon  the  entire  franking  privilege  system. 

Mr.  GoLDBLOOM.  It  would  have  to  depend  upon  the  facts  of  the 
.particular  case  and  the  v/ay  the  issues  are  di'afted. 

Senator  Abourezk.  With  that  knowledge,  with  that  advanced 
knowledge  then,  would  not  Common  Cause  feel  comfortable  in  bring- 
ing an  individual  action  against  a  Member  of  Congress,  with  the 
advanced  knowledge  that  the  Justice  Department  would  probably 
not  defend  that  Member? 

]Mr.  GoLDBLOoM.  I  cannot  speak  for  liow  Common  Cause  would 
feel  about  it.  Thus  far  they  have  been  very  comfortable  in  their 
presently  existing  lawsuit  against  the  Postmaster  General  and  the 
Secretarj'  of  Treasury. 

Senator  Abourezk.  What  about  tort  cases  ?  Would  you  decline  tort 
cases  brought  against  a  Member  of  Congress  ? 

Mr.  Lee.  This  gets  you  into  the  old  law  school  problem  of 
whether  he  was  on  a  frolic  of  his  own.  The  controlling  question 
would  be  whether  the  acts  on  which  the  claim  is  based  vrere  related 
to  the  Congressman's  official  responsibilities  or  not. 

Senator  Abolkezk.  What  if  it  were  related  to  his  official  responsi- 
bility? You  would  defend  him? 

Mr.  Lee.  Oh,  yes.  This  McSurley  v.  McCJeMan  case  has  elements 
of  alleged  tortious  conduct  in  it,^  and  is  one  example.  We  are  defend- 
ing it  on  speech  or  debate  grounds.  We  also  have  a  suit  by  an  indi- 
vidual, a  constituent,  against  an  individual  Member  of  the  House  of 
Repj'esentatives  on  tort  grounds  that  really  fell  in  the  gray  area  on 
the  issue  whether  it  related  or  did  not  relate  to  his  official  responsi- 
bilities, and  we  resolved  that  one  in  favor  of  representation. 

Senator  Abourezk.  What  is  the  name  of  that  case  ? 

Mr.  Lee.  Congressman  Latta,  Jordan  v.  Latta.-  It  is  pending  in 
his  district.  I  do  not  remember  just  where. 

[Supplemental  question  and  answer  follows :] 

Question.  Would  the  Department  agree  to  represent  a  Congressman  in  a  case 
such  as  Davis  v.  Passman,  civil  action  No.  74-74.5-M  (W.D.  La.)  ;  Lippinrott 
V.  McGovern,  civil  action  no.  1723-72  (D.D.C.)  ;  or  Jeru- Ahmed  v.  Giainio,  civil 
action  No.  1236-71  (D.D.C.)  ?  Was  the  Department  approached  or  did  it  repre- 
sent the  Congress  in  Freeman  v.  United  States,  civil  action  No.  72-C-3S0 
(D.D.  Ind.)   or  Nosivorthi/  v.  Various  Federal  Officials,  civil  action  No.  72-C- 


^  A  copy  of  the  March  1969  complaint  in  McSurelv  appears  as  exhibit  2  in  the  appen- 
dix at  pp.  198  to  204.  The  opinion  of  the  U.S.  Conrt  of  Appeals  for  the  District  of 
Columbia  in  McSurely  appears  at  521  F.  2d  1024  (D.C.  Cir.  1975). 

2  A  copy  of  the  April  1975  complaint  in  Jordan  appears  as  exhibit  3  in  the  appendix 
at  pp.  205  to  206. 
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509  (E.D.N.Y. )?  If  not,  would  the  Department  have  agreed  to  represent  Con- 
gress in  such  cases?  i; 
Ansicer.  In  regard  to  the  question  of  whether  the  Department  would  repre- 
sent a  Congressman  in  Lippincott  v.  McGovern,  civil  action  No.  1723-72 
(D.D.C.)  the  answer  is  that  in  that  case  the  Department  did  represent  the 
Senators  and  Congressman  involved  upon  their  request. ^  Tlie  other  two  cases 
cited  were  not  reported  or  available  in  the  Department.-  The  Department  was 


'  The  following  description   of  the  Lippincott  case   is  set  forth   in   the  Report  of  the 
Joint  Committee  on  Congi-eHsional  Operations  Identifying  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  December  1974,  at  82-83  : 
Lippincott  v.  McGovern 

Civil  Action  No.  172.3-72  (D.D.C.) 

Brief. — H.  Shepherd  Lippincott,  a  private  attorney  practicing  in  Arlington,  Virginia, 
filed  this  action  on  behalf  of  himself  and  of  the  United  States  in  U.S.  District  Court 
for  the  District  of  Columbia  to  recover  all  compensation  and  allowances  paid  to  certain 
named  Members  of  Congress  for  periods  during  which  they  were  absent  from  Congress 
and  engaged  in  non-legislative  activities. 

Named  as  defendants  in  the  action  are  Senators  George  S.  McGovern,  Hubert  H. 
Humphrey  and  Edmund  S.  Muskie  and  Representative  Paul  N.  McCloskey,  Jr. 

The  complaint  alleges  that  "during  a  substantial  period  of  time"  the.<e  members  of 
Congress  "were  absent  from  Congress"  and  "were  engaged  in  creating,  maintaining, 
counselling,  supervising,  and  funding  a  political  organization  on  behalf  of  themselves, 
or  another,  to  fulfill  their  own  personal  ambitions  in  the  seeking  of  high  olfice  in  the 
executive  department  of  Government,  or  in  aiding  and  assisting  others  seeking  the  Presi- 
dency of  the   United   States,  and  that  they  were  also  taking  unauthorized  vacations." 

Plaintiff  cites  a  number  of  constitutional  and  statutory  provisions  governing  the  attend- 
ance and  conduct  of  Members  of  Congress  and  the  expenditure  of  public  funds.  Among 
these  are  Article  I,  Section  9  of  the  Constitution,  which  provides,  in  part,  that  "fnlo 
Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence  of  Appropriations  made  by 
Law.  .  .  .",  and  section  39  of  Title  2,  United  States  Code,  which  provides  :  •"The  Secretary 
of  the  Senate  and  Sergeant  at  Arms  of  the  House,  respectively,  shall  deduct  from  the 
monthly  payments  of  each  Member  or  Delegate  the  amount  of  his  salary  for  each  day 
that  he  has  been  absent  from  the  Senate  or  House,  respectively,  unless  such  Member  or 
Delegate  assigns  as  the  reason  for  such  absence  the  sickness  of  himself  or  of  some 
member  of  his  family." 

Plaintiff  sought  an  injunction  and  damages  in  the  amount  of  double  the  loss  to  the 
U.S.  Treasury  resulting  from  the  allegedly  improper  payments. 

Status. — A  motion  to  dismiss,  or,  in  the  alternative,  for  summary  judgment,  filed  on 
behalf  of  defendants,  was  granted  by  U.S.  District  Judge  Matthew  F.  McGuire  on  Novem- 
ber 27.  1972. 

Plaintiff  then  moved  for  reconsideration  of  the  dismissal ;  that  motion  was  denied. 
No  appeal  was  taken  from  the  action  of  the  district  court. 

=  The   Report   of   the   Joint    Committee,   April    l.j,    1975    at    1.3   describes    the   case    of 
Davis  V.  Passman  as  follows  : 
Davis  V.   Passman 

Civil  Action  No.  7."-1691   (Fifth  Cir.) 

Brief. — Plaintiff,  Shirley  Davis,  served  as  deput.v  administrative  assistant  on  the  staff 
of  Representative  Otto  E.  Passman  from  February  1.  1974  through  July  31.  1974,  on 
which  date  her  employment  was  terminated  by  Mr.  Passman.  Plaintiff  then  filed  this 
complaint,  naming  Representative  Passman  as  defendant,  in  the  U.S.  District  Court  for 
the  Western  District  of  Louisiana  on  August  7,  1974,  alleging  that  she  had  been  dis- 
criminatorily  dismissed  from  defendant's  congressional  staff  because  of  her  sex  in  vio- 
lation of  her  constitutional  rights  under  the  Fifth  Amendment. 

Plaintiff  supplemented  her  complaint  with  a  letter  from  the  defendant,  in  which  Mr. 
Passman  indicated,  in  dismissing  her,  that  he  had  concluded  "it  was  essential  that  the 
understud.v  to  my  Administrative  Assistant  be  a  man." 

Representative  Passman  filed  a  motion  to  dismiss  the  complaint,  stating:  (1>  The 
alleged  conduct  of  the  defendant  is  not  violative  of  the  Fifth  Amendment;  (2)  the  law 
affords  no  private  right  of  action  to  plaintiff;  and  C.3)  the  doctrines  of  legislative  and 
sovereign  immunitv  bar  any  action  aeainst  the  defendant. 

Status. — In  a  hearing  on  February  24.  197.5,  U.S.  District  Judge  Tom  Stagg,  of  the 
U.S.  District  Court  for  the  Western  District  of  Louisiana,  dismissed  plaintiff's  complaint 
on  the  grounds  that  it  failed  to  state  a  claim  against  Mr.  Passman,  upon  which  relief 
could  be  granted.  The  court  held  that  the  alleged  sex  discrimination  by  Mr.  Passman  Is 
not  violative  of  the  Fifth  Amendment  to  the  Constitution  and  that  the  law  affords  no 
private  right  of  action  to  plaintiff.  The  court  further  held,  however,  that  Mr.  Passman's 
defense  sovereisrn  and  official  immunity  were  not  well  founded. 

An  appeal  by  Als.  Davis,  filed  on  March  20,  1975,  is  pending  before  the  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit. 

The  Report  of  the  Joint  Committee,  December  1972,  at  12  describes  the  case  of  Jeru- 
Ahmed  v.  Oiaimo  as  follows  : 
Jem-Ahmed  v.  Giaimo 

Civil  Action  No.  1236-71   (D.D.C.) 

Brief. — Col.  Hassan  Jeru-Ahmed,  director  of  the  Blackman's  Development  Center  in 
Washington,  an  inner  citv  education  and  drug  treatment  project,  filed  this  fiction  against 
Rppresentntlve  Robert  N.  Giaimo  in  the  U.S.  District  Court  for  the  District  of  Columbia 
in  June  1971,  claiming  ."SIO  million  for  lihe!  and  slander,  following  a  speech  bv  Mr. 
Giaimo  before  the  New  Haven  (Conn.)  Jewish  Community  Council,  meeting  in  Wash- 
ington, in  which  he  called  for  an  audit  of  a  federally  funded  dmg  program  operated  by 
the  center  and  a  review  by  the  Federal  department  concerned.  Attorneys  for  Representa- 
tivn  GiRimo  filed  a  motion  for  summary  iudcrment. 

Status. — In  an  order  dated  October  22.  1971,  the  district  court  granted  Representative 
Giaimo's  motion  for  summary  judgment  and  dismissed  the  case  with  prejudice. 
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approached  and  did  represent  Congress  in  Freeman  v.  United  States,  civil 
action  No.  72-C-3S;0  (I).l>.  Ind.K'  As  to  Xosirortlnj  v.  Various  Fcdcrnl  Officials. 
civil  action  No.  72-C-509  (E.D.N.Y.),  tlie  case  was  dismissed  by  tlie  district 
court  on  its  own  motion  for  numerous  reasons.  When  the  case  was  appealed, 
the  Department  filed  an  amicus  brief  on  behalf  of  the  United  States  of 
America.  The  approximately  545  defendants  comprising  the  leaders  of  all  three 
brandies  of  the  U.S.  Government,  had  not  been  properly  served  or  had  not 
appeared  at  any  stage  of  the  proceedings.  It  would  appear  to  be  a  frivilous- 
tyi>e  case  which  the  Department  would  have  agreed  to  have  represented  the 
Congres.'J  if  requested." 

Mr.  Lee.  I  would  think  that  most  of  those  would  probably  fall 
withiu  this  political  arena  and  would  essentially  involve  partisan 
politics  kinds  of  issues  and  Justice  Department  representation  there- 
fore would  not  be  appropriate. 

Senator  Abourezk.  What  if,  in  the  New^  Plampshire  case,  just  as 
an  example,  what  if  an  election  were  contested  and  finally  the  Senate, 
which  is  presumed  under  the  Constitution  to  be  qualified  to  deter- 
mine the  membership,  its  own  membership,  what  if  the  Senate  finally 
decided  in  that  Neiv  Hampshire  case  that  they  would  pick  Wyman 
or  Durkin.  and  the  losing  candidate  brought  a  law^suit  against  the 


1  Tlip  Report  of  the  Joint  Commiitep,  December  1974,  at  7G  describes  the  Freeman  case 
as  follows  : 
Freeman  v.  United  Stnte.t 

No.  74-11    (T'.S.  Supreme  Court) 

Brief. — In  this  class  action,  filer!  In  the  IT.S.  District  Court  for  the  Southern  District 
of  Indiana,  plnintifl'.  Lewis  G.  Freeman  of  Kokonio.  Indiana,  challenged  the  constitu- 
tionality of  the  Gun  Control  Act  of  1908  [Pub.  L.  90-168.  82  Stat.  121?,]. 

Named  as  defendants  in  the  action  were  the  United  States  Government,  United  States 
House  of  Representatives  and  Senate,  and  the  late,  former  President  L.vndon  B.  .Johnson, 
from  each  of  whom  plaintiff  sought  damages  in  the  amount  of  ten  dollars.  The  19RS  Act 
was  alleged  b.v  plaintiff  to  be  violative  of  the  First,  Second,  Fourth,  Fifth  and  Eighth 
Amendments  of  the  Constitution. 

A  motion  to  dismiss  the  case,  filed  on  behalf  of  defendants,  was  granted  in  the  district 
court  on  June  20,  197.3.  after  which  plaintiff  filed  an  appeal  in  the  U.S.  Court  of  Appeals 
for  the  Seventh  Circuit  on  .Tul.v  1 R,  1978.  In  an  unpublished  order  dated  Ma.v  3.  1974, 
the  dismissal  order  of  the  district  court  was  affirmed  on  appeal  in  accordance  with  a 
rule  of  that  circuit  waiving  the  requirement  for  formal  briefing  of  the  issues  and  oral 
argument  before  the  court. 

St.^ti's- -Plaintiff  filed  a  petition  for  writ  of  certiorari  in  the  Supreme  Court  on  Jul.v 
2.5,  1974.  That  petition  was  denied  on  November  12,  1974. 

-The    li'e^wrt   of   the  Joint   Committee,  December,    1972,   at   2(5   describes   Nosirortliy  as 
follows  : 
Noxirorthii  v.  Various  Federal  Offieinls 

Civil  Action  No.  72-C-.509   (E.D.N.Y.) 

Brief. — This  class  action  was  brought  In  the  U.S.  District  Court  for  the  Eastern 
District  of  New  York  by  present  and  former  members  of  the  U.S.  Armed  Forces,  most  of 
whom  are  described  as  having  served  in  Indo-China.  for  the  impeachment  of  six  of  the 
nine  Ju.stices  of  the  U.S.  Supreme  Court,  for  a  declarator.v  judgment  that  the  militar.v 
actions  of  the  United  State.s  in  Vietnam,  Cambodia,  and  Laos  have  been  in  violation  of 
the  Constitution  and  certain,  named  international  agreements  and  for  injunctive  relief 
to  restrain  further  prosecution  or  expansion  of  tlie  militar.v  operations  in  Indo-China. 

Named  as  defendants  were  Chief  .Justice  Burger,  Justices  White,  Marshall,  Blackmun, 
Powell,  and  Rehnqulst.  all  members  of  the  House  and  Senate,  the  President,  Vice  Presi- 
dent, Attorney  General,  and  Secretary  of  Defense,  all  of  whom  were  served  with  copies 
of  the  complnint. 

On  April  28.  1972.  4  days  after  the  filing  of  the  complaint.  Judge  George  Rosllng  dis- 
missed the  action  on  his  own  motion,  stating  that  the  court  did  not  have  jurisdiction 
of  tlie  sub.lect  matter,  that  no  cause  of  action  had  been  stated  as  to  nnv  of  the  defendants, 
and  thit  the  comolaint  w-is  not  in  compliance  with  certnin  provision^;  of  tlie  Feder''! 
rules.  Further.  Judge  Rosling  noted  that  any  further  lawsuit  similar  to  this  action  would 
be  assigned  to  him  as  a  related  case,  and,  contrary  to  the  procedure  in  tlie  instant  action, 
that  no  service  orders  would  be  signed  by  the  Clerk,  but  would  be  submitted  to  him  for 
appropriate  action. 

Tb*>  text  of  Judre  RosHnsr's  order  dismissing  the  action  is  printed  in  the  "Recent 
Decisions"  section  of  this  report,  pace  411,  infra. 

S!tntri.<) — A  notice  of  appenl  wns  filed  bv  nlaintiffs  in  the  United  States  Court  of  Appe.nis 
for  the  Second  Circuit  on  May  2  1972  fCivil  Action  No.  T-1220  (temporary)].  Plaintiffs 
later  filed  a  petit'on  for  a  writ  of  mandamus,  which  was  denied  by  the  court  of  appeals 
on  June  1,  1972.  The  Justice  Department  has  advised  that  the  case  is  now  closed. 
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;^^ajo^ity  Leader  of  the  Senatp.  the  President  ])ro  teni?  ^  "Would  not 
the  Justice  Department  defend  ? 

Mr.  Lee.  That  looks  very  much  like  Poicell  v,  McCormackr  It  has 
an  additional  wrinkle  because  it  has  a  Democrat  versus  liepublican 
underlying  aspect.  My  answer  to  that — and  I  can  only  give  my  gut 
reaction  to  the  problem — is  that  I  probably  would  represent  if  re- 
quested to  do  so.  In  Powell  v.  McCormack^  as  the  chairman  will 
probably  recall,  we  were  not  requested  to  do  so. 

[Supplemental  question  and  answer  follows:] 

Question.  Was  the  Justice  Department  ever  approached  by  the  House  of 
Representatives  regarding  the  Department's  willingness  to  represent  the  House 
in  the  Poioell  case?  Was  the  Justice  Department  willing  to  represent  the  House 
in  that  case?  Please  submit  any  letters  or  memorandum  relevant  to  these 
questions. 

Answer.  The  files  of  the  Department  of  .Justice  do  not  reflect  any  request  for 
representation  from  the  Speaker  of  the  House  in  Poicell  v.  McCormark.  No 
memoranda  or  letters  could  be  found  addressing  the  hypothetical  question  of 
whether  such  representation  would  liave  been  accorded  had  it  been  requested.^ 

Senator  Abourezk.  What  about  State  criminal  cases  in  which  indi- 
vidual Members  are  involved  ? 

Mr.  Lee.  We  would. 

Senator  Abourezk.  You  would  defend  them  ? 

Mr.  Lee.  Yes;  so  long  as  it  fits  the  qualifications  I  mentioned 
earlier. 

[Subsequent  to  the  hearing  the  Justice  Department  provided  the 
following  statement :] 

There  are  no  known  instances  where  the  Department  provided  counsel  in 
State  criminal  cases  for  Congressmen  or  judges.  As  far  as  executive  employees, 
the  only  cases  we  can  presently  locate  is  one  of  a  DEA  agent  indicted  under 
California  law  for  murder,  State  of  California  v.  Lloyd  C.  Clifton,  Eureka, 
Calif.,  35  Cal.  App.  3rd  6r)4  (1974)  :  another  is  the  case  of  an  FBI  agent, 
Milton  Leon  Scott,  accused  of  homicide  in  Baton  Rouge,  La.,  in  which  no  true 
bill  was  returned  by  the  grand  jury.  U.S.  attorneys  with  some  degree  of  fre- 
(piency  provide  representation  to  civilian  and  military  personnel  cited  by 
State  or  local  authorities  for  violation  of  traffic  laws,  usually  of  a  minor  nature 
Authorization  to  represent  is  most  commonly  done  by  phone  because  of  time 
constraints  and  no  "case"'  file  is  opened  on  the  matter.  There  is  no  means 
whereby  names  and  cities  to  ca.ses  could  be  retrieved  in  any  meaningful  way. 

Senator  Abourezk.  Could  you  indicate  approximately  how  many 
congressional  cases  your  Department  is  presently  handling? 

^Ir.  Lee.  Let  us  see.  What  I  liave,  Mr.  Chairman,  what  I  would 
be  happy  to  submit  for  tlie  record  is  a  list  of  cases  that  have  arisen 
o\er  a  period  of  time,  I  guess  within  the  last  5  years.  I  could  submit 
the  list  for  the  record. 

Senator  Abourezk.  Is  not  that  the  list  comj^iled  by  ]Mr.  Jaffe  ? 

Mr.  Lee.  No;  it  is  an  updated  list.  The  one  by  Mr.  JalTe  v/as  as  of 
1973.*  This  is  one  that  we  have  redone. 

Senator  Abourezk.  We  would  like  to  take  that  for  the  record. 


'^  .\t"tpr  protrarted  clphate  in  107.".  the  Spnatp  cIpcIjp'pcI  tlip  Xpw  TTampshirp  .*^pnntP  seat 
vacant  rather  than  select  the  winner.  121  Cong.  Ree.  142.i4-142.")T  and  14269-14277 
(.Tnlr  .•'.0.  197.^.K 

2.^9.-,  r.S.  4SR   (19fi9K 

■*  P.y  adoption  of  H.  Res.  .".70  the  Hou«p  of  Reprp=pntatives  authorized  the  Speaker  to 
"appoint  and  fix  the  compensation  of  siTch  special  counsel  as  he  may  deem  necessary  to 
represent  the  House  .  .  ."  ll.S  Co7}g.  Rec.  6040-6049  f March  9.  1967). 

*  The  list  of  coneres'-lonal  oa-^es  handled  hv  the  Donartment  nrenarerl  bv  Mr.  .Taffe  in 
197.3  appears  as  part  of  exhibit  54  In  the  text  at  pp.  22  to  28.  The  1973  list  sets  forth  32 
such  cases. 
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[The  list  of  cases  provided  by  the  Department  appears  as  exhibit 
81  following:] 

Exhibit  81 

List  of  known  cases  filed  in  the  past  5  years  in  which  officers,  Members, 
employees,  or  agencies  of  Congress  have  been  party  defendants  where  the 
Justice  Department  has  provided  counsel : 

1.  Bj/ntimv.  WasMnffton,  611-70  (D.D.C.). 

2.  Bussey  v.  Senate,  70-48  (W.D.  Okla.). 

3.  Eckert  v.  Senate,  70-3530  (B.D.  Pa.). 

4.  Parker  v.  Mahon,  802-71  (D.D.C.). 

5.  Burton  v.  Scott,  71-2641  (E.D.  Pa.). 

6.  Pichler  v.  Jennings,  72  Civ.  548  ( S.D.N. Y.). 

7.  Logan  v.  BroyhUl,  136-72-A  (E.D.  Va.). 

8.  Hillery  v.  Albert,  72-1126-H  (E.D.  La.). 

9.  Hooper  v.  Hart,  M68-72  CA  (W.D.  Mich.). 

10.  Sharrow  v.  Abzug,  72-Civ.  4981  (S.D.N.Y.). 

11.  Williams  v.  Albert,  27-73  (D.D.C.). 

12.  Mauro  v.  Jennings,  447-73  (D.D.C.). 

13.  Berg  v.  Senate  Comm.  on  Public  Works,  73-C-2438  (N.D.  111.). 

14.  Steicart  v.  Kyros,  14—115  (D.  Maine). 

15.  Copew.  Stennis,  74-.S83  (D.D.C.) 

16.  Picker  v.  House  of  Representatives,  74-928  (D.D.C). 

17.  Parker  w.  Allen,  74-1846  (D.D.C). 

18.  Bantav.  U.S.  Senate,  75-1014  (D.D.C). 

19.  Bowie  V.  Congress.  74-1642  (D.D.C). 

20.  Clay  v.  Congress,  C-1-74-321  (S.D.  Ohio). 

21.  Kelly  v.  House  Judiciary  Committee. 

22.  Johnson  V.  Senate  Committee,  1637-73  (D.D.C). 
2.3.  Freeman  v.  United  States,  72-C-380  (S.D.  Ind.). 

24.  ACLUv.  Jennings,  1967-72  ( D.D.C. ) . 

25.  Sooialist  Workers  v.  Jennings,  74-1338  (D.D.C). 

26.  Lippincott  v.  McGovern,  1723-72  (D.D.C). 

27.  Totmsend  v.  Eastland,  966-72  (D.D.C). 

28.  Consumers    Union    v.    Periodical    Correspondents    Association,    1328-73 
(D.D.C)  73-2253  (D.C  Cir.). 

29.  Gerardiy.  Rodino,2206-7S  {B.B.C.). 

30.  Weingerv.  Congress,  74-375  (D.  Colo.). 

31.  Conley  v.  Ervin,  74-1499  (D.D.C). 

32.  Perry  v.  Mumford,  74-1499  (D.D.C). 

33.  Watts  v.  Albert,  74-401-H  (S.D.  Ala.). 

34.  Buckley  v.  Valeo,  75-0001  (D.D.C)  75-1061  (D.C.  Cir.). 

35.  Goad  V.  Jackson,  75-0595  (D.D.C). 

36.  Jordon  v.  Latta,  C75-166  (N.D.  Ohio). 

37.  Gardaret  v.  Saxbe,  73-4289-M  (D.  Mass.). 

38.  Ferrell  v.  Gibbons,  74-438  Civ.-T-K  (M.D.  Fla.). 

39.  Doe  V.  McMillan,  56-71  (D.D.C.)  71-1027  (D.C.  Cir.). 

40.  Fellmethv.  Garmatz,16S&'72  (D.D.C). 

41.  Roberts  V.  Mumford,  2259-72  (D.D.C.) . 

42.  Washington  Activity  Group  v.  White,  72-1445  (D.C  Cir.). 

43.  Bailey  v.  Eastland,  1805-72  (D.D.C). 

44.  Ringer  v.  Mumford,  2074-72  (D.D.C). 

45.  Simons  y.  Allen,  2788-70  (D.D.C). 

46.  Keener  y.  Congress,  2419  (N.D.  Fla.)  72-1725  (5th  Cir.). 

47.  Weniger  v.  Congress,  W— 4767  ( D.  Kan. ) . 

48.  Common  Cause  v.  Jenni7igs,  2379-72  (D.D.C). 

49.  Mink  v.  McLellan,  690-70  (D.D.C). 

50.  U.S.    Serv-icemen's  Fund  v.   Eastland,   24279.   71-1717,   71-1609,  71-1693, 
24412,    (C.A.D.C). 

51.  Sanders  y.  McClellan,  24507,  2i72S,  (C.A.D.C). 

52.  Ansara  y.  Eastland,  2i816,  (C.A.D.C). 

53.  Davis  v.  Ichord,  23426,  23427,  (C.A.D.C). 

54.  Liberation  Neivs  Service  v.  Eastland,  776  Docket  3468S,  (C.A.N.Y.), 

55.  Hentoff  v.  Ichord,  3028-70  (D.CD.C).' 

1  Most  of  these  cases  are  described  in  the  series  of  publications  of  the  Joint  Committee 
on  Congressional  Operations  entitled  Court  Proceedings  and  Actions  of  Vital  interests  to 
the  Congress. 
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[Subsequent  to  the  hearing;  the  subcommittee  provided  for  the 
record  three  other  lists  of  congressional  cases  which  indicate  wlio 
represented  congress.  All  three  lists  were  prepared  by  the  Library  of 
Congi-ess  and  appear  as  exhibits  82,  83,  and  84  in  the  appendix  at 
pages  502  to  504,  504  to  515,  and  515  to  519,  respectively.] 

Senator  Abourezk.  Has  your  Department  docket  of  congressional 
cases  been  growing  or  remaining  relatively  constant? 

Mr.  Lee.  I  would  like  to  submit  a  more  accurate  response  to  that 
for  the  record,  but  my  guess  is  it  is  fairly  constant. 

Senator  Abourezk.  Please  do. 

[Subsequent  to  the  hearings  the  Justice  Department  provided  the 
following  statement :] 

Because  the  Department  does  not  categorize  cases  in  its  files  according  to  the 
position  of  the  defendant  we  cannot  ascertain  all  the  cases  in  which  a  Con- 
gressman is  a  defendant.  It  does  not  appear,  however,  that  the  number  of 
cases  against  Congressmen  that  have  been  brought  to  the  Department's  atten- 
tion has  grown  significantly. 

Senator  Abourezk.  The  list  which  was  provided  by  your  Depart- 
ment, in  INIr.  Jaffe's  letter,  covering  the  years  1969  to  1973  shows  that 
your  Department  agreed  to  represent  Congress  in  32  cases  and  de- 
clined to  do  so  in  3  cases.  Ls  this  ratio,  to  your  knowledge,  of  accept- 
ance to  a  declination  remaining  constant? 

Mr.  Lee,  Yes. 

Senator  Abottrezk.  I  want  to  submit  for  the  record  a  copy  of  the 
letter  from  Mr.  Jaffe,  to  which  was  attached  a  list  of  cases  I  just 
referred  to.  This  letter  is  dated  March  14,  1973.  I  also  want  to  submit 
n  copy  of  the  August  17,  1973  answer  of  Miss  Mary  Lawton  of  the 
Department  to  questions  posed  by  the  Joint  Committee  on  Congres- 
sional Operations.  Both  of  these  letters  comment  on  the  authority 
for  the  Department's  involvement  in  congressional  cases  and  the  cri- 
teria which  the  Department  employs  in  determining  whether  or  not 
to  handle  a  congi-essional  case. 

[The  letters  of  Marcli  14,  1973,  and  August  17,  1973,  appear  as 
exhibits  54  and  55  following :]  ^ 

Exhibit  54 

U.S.  Department  of  Justice, 
Washington,  D.C.,  March  IJ,,  1973. 

Mr.  Raymond  L.  Gooch, 

Staff  Counsel,  Joint  Committee  on  Congressional  Operations, 

Lnngworth  House  Office  Building, 

Washington,  B.C. 

Dear  Mr.  Gooch  :  In  accordance  with  your  oral  request  made  to  the  writer 
some  weeks  ago,  I  append  hereto  a  list  of  cases  which  have  been  referred  to 
the  Department  of  Justice  in  which  suit  was  instituted  against  a  member  of 
the  Congress  or  one  of  its  oflScers  or  against  other  legislative  oflScials,  with  a 
brief  description  of  the  nature  of  the  suit,  whether  or  not  representation  of  this 
Department  was  requested,  and  whether  such  representation  was  undertaken. 
The  list  is  necessarily  incomplete  because  the  Department  does  not  classify 
tlipse  cases  to  reflect  whether  the  defendants  or  any  of  them  are  connected 
with  the  Legislative  Branch. 

At  the  outset,  it  may  be  helpful  to  you  and  to  members  of  the  Joint  Commit- 
tee to  be  apprised  of  the  Department's  view  with  respect  to  its  authority  to 
represent  members  of  the  Congress,  its  officers,  other  legislative  officials  and 
their  respective  employees,  and  the  broad  guidelines  the  Department  utilizes 
in  determining  whether  representation  may  be  accorded. 


1  The  text  continues  at  p.  34  following. 


Section  118  of  Title  2  of  the  United  States  Code  provides  tliat  the  United 
States  Attorney,  under  tlie  supervision  of  the  Attorney  General,  shall  represent 
an  officer  of  either  House  of  Congress  in  any  suit  brought  against  him  for  or 
on  account  of  anything  done  by  him  in  the  discharge  of  his  official  duty,  pro- 
vided that  such  officer  requests  such  representation.  Officers  of  either  House 
include  the  Speaker,  President  Pro  Tem,  Secretary,  Clerk.  Sergeant  at  Arms, 
Doorkeeper,  etc.  It  does  not,  in  our  view,  encompass  members,  as  such,  other 
than  the  Speaker  and  the  President  Pro  Tem  in  connection  with  the  perform- 
ance of  their  duties  as  such. 

Although  there  is  no  obligation  for  the  Department  to  represent  members 
of  either  House,  under  2  U.S.C.  118,  It  has  been  the  policy  of  the  Department 
to  represent  members  of  eitl)er  House  when  requested  to  do  so  by  such  mem- 
ber, if  the  action  against  him  arises  out  of  or  on  account  of  anything  done  by 
him  in  the  discharge  of  his  official  duty,  that  the  interests  of  the  United  States 
are  involved  and  that  such  interests  do  not  conflict  with  the  private  interests 
of  the  Congressman,  and  there  is  no  conflict  between  the  representation  of  the 
Congressman  or  other  legislative  official  and  our  representation  of  another 
defendant  in  the  action  who  is  an  official  in  the  Executive  Branch. 

The  authority  of  the  Attorney  General  to  accord  representation  to  a  mem- 
ber of  either  House  under  the  foregoing  circumstances,  as  a  matter  of  discre- 
tion and  policy,  is  derived  from  28  U.S.C.  517  and  518.  The  exercise  of  this 
discretion  by  the  Attornev  General  has  been  recognized  by  the  courts  in  analo- 
gous situations.  See  Booth  v.  Fletcher,  101  F.2d  676,  cert,  den.,  307  U.S.  628 ; 
People  v.  Graber,  Sd4  111.  362,  68  N.E.  2d  750. 

It  should  be  noted  that  in  many  instances  members  of  Congress  who  are  sued 
do  not  request  representation  by  the  Department,  preferring  to  retain  private 
counsel.  With  respect  to  your  specific  inquiry  about  suits  involving  alleged 
aliuse  of  the  franking  privileges  by  individual  Congressmen,  a  few  have  come 
to  our  attention,  but  no  representation  has  been  requested  in  any  and  we  have 
given  none.  Those  few  which  have  come  to  our  attention  are  included  in  the 
attached  list. 

Sincerely, 

Irvino  Jaffe. 
Deputy  Assistant  Attorney  General. 

Civil  Division. 

Enclosure. 

Cases  in  "Which  the  DEPARTXfEXT  of  .Tusttce  Represexted  or  Is  Rf-presexttxg 
Members  or  Officers  of  Congress  or  Other  Legislative  Branch  Officials 

1.  MeSvrehi.  et  ah  v.  MrClellav,  et  ah.  Court  of  Appeals,  District  of  Columbia. 
No.  516-69.  Civil  suit  against  the  Chairman,  members  and  various  staff  aides  of 
the  Senate  Permanent  Sut)committee  on  Investigations  of  the  Government 
Operations  Committee,  for  declaratory  judgment  that  compliance  with  a  sub- 
poena issued  by  the  Subcommittee  was  not  required  and  for  an  inlunction 
against  the  institution  of  criminal  proceedings  for  contempt  and  for  damages. 
The  legislative  defendants  have  requested  and  are  receiving  representation  from 
the  Department.  The  Committee  has  also  retained  private  counsel,  but  the 
Department  retains  control  of  the  defense  of  the  suit.  A  motion  by  the  defend- 
ants to  di.smiss  the  suit  or  for  summary  judgment  is  pending. 

2.  Frcem/in  v.  United  States  (S.D.  Indiana),  Civil  Action  No.  72C3S0.  A  suit 
against  the  United  States,  the  House  of  Representatives,  the  Senate,  and  the 
late  President  .Tohnson,  challenging  the  constitutionality  of  the  Gun  Control  Act 
of  1968.  Department  moved  to  dismiss  on  behalf  of  all  the  defendants.  The 
plaintiff,  appearing  pro  se,  has  opposed  the  motion  to  dismiss  and  soucht  to 
amend  his  complaint  and  to  drop  all  parties  originally  named,  except  the  United 
States  of  America,  and  to  add  as  a  party  defendant,  the  Secretary  of  the 
Treasury.  Tlie  disposition  of  both  motions  is  still  pending. 

3.  Roberts  v.  Mumford  (District  Court.  District  of  Columbia)  Civil  Action 
No.  2259-72.  Suit  against  the  Librarian  of  Congress  for  unlawful  failure  and 
refusal  to  promote  the  plaintiff,  allegedly  in  violation  of  applicable  statutes  and 
regulations.  An  answer  has  been  filed. 

X  Washinafon  Activity  Grovn  v.  White  (Court  of  Apnefls.  D.C.  Circuit.  No. 
72-1445).  Suit  against  the  v^rchitect  of  the  Capitol,  Chief  of  Capitol  Police  and 
Sergeants  at  Arms  of  the  Senate  and  House  for  an  injunction  against  inter- 
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ference  by  defendants  with  an  Anti-Vietnam  War  Disi)Iay  of  the  plaintiffs  in 
the  crypt  of  the  Capitol.  District  Court  dismissed  tlie  complaint  and  the  plain- 
tiffs have  appealed.  Case  not  yet  set  for  oral  argument. 

5.  Bailey  v.  Eastland  (District  Court,  District  of  Columbia),  Civil  Action 
No.  1805-72.  Suit  by  an  inmate  of  a  state  prison  (Michigan)  against  Senator 
Eastland  for  a  writ  of  mandamus  to  compel  the  Senate  Judiciary  Committee 
to  investigate  the  State  .Judge  and  Prosecutor  in  connection  with  the  criminal 
prosecution  of  the  plaintiff.  Suit  dismissed  by  the  district  court  on  November 
29.  1972. 

6.  Finger  v.  Mumford  (District  Court,  District  of  Columbia),  Civil  Action 
Xo.  2074-72.  Suit  against  Librarian  of  Congress  alleging  race  and  sex  discrimi- 
nation in  promotion  policies  and  unlawful  disregard  of  an  administrative  find- 
ing of  discrimination.  By  opinion  and  order  of  February  28,  1973  District  Court 
Judge  Jones  granted  plaintiff's  motion  for  summary  judgment,  declared  the 
defendant's  prior  appointment  of  a  candidate  to  the  position  of  Director  of 
Copyrights  was  void,  and  restrained  the  defendant  from  making  any  appoint- 
ment to  that  position  unless  the  regulations  of  the  Library  of  Congress  were 
properly  followed  and  the  discriminatory  policies  against  the  plaintiff  were 
corrected. 

7.  Doe  V.  McMillan  (District  Court,  District  of  Columbia),  Civil  Action  No. 
56-71 ;  Court  of  Appeals,  District  of  Columbia  Circuit,  No.  71-1027,  Supreme 
Court  No.  71-6356.  Suit  against  the  Chairman  and  members  of  the  House  Dis- 
trict Committee,  various  of  its  staff  members,  the  Superintendent  of  Docu- 
ments and  various  officials  or  employees  of  the  D.  C.  Government  for  declara- 
tory judgment,  injunction  and  damages  in  a  class  action  to  enjoin  publication 
regarding  school  children  in  District  of  Columbia  schools  in  violation  of  the 
constitutional,  privacy  and  statutory  rights  of  children.  The  district  court 
dismissed  the  complaint  and  the  Court  of  Appeals  uplield  the  dismis.sal — one 
judge  dis.senting.  The  Supreme  Court  granted  certiorari.  The  Department  rep- 
resented the  federal  defendants  in  the  district  court  and  the  court  of  appeals 
levels ;  however,  because  of  possible  inconsistency  between  the  positions  which 
the  Solicitor  General  had  already  taken  in  Gravel  v.  Laird,  and  positions 
which  should  be  taken  in  the  instant  case,  the  Solicitor  General  suggested 
that  the  members  of  Congress  and  the  individual  federal  defendants  should 
retain  private  counsel.  The  legislative  respondents  have  done  so. 

8.  Eckert  v.  Senate  and  House  of  Representatives  (E.D.  Pennsylvania,  Civil 
Action  No.  70-3530).  Suit  charging  that  the  Congress  of  the  United  States  has 
acted  or  failed  to  act  in  such  way  as  to  deprive  plaintiff  of  his  constitutional 
rights  as  a  citizen  apparently  because  it  has  not  exercised,  among  other  things, 
its  authority  to  raise  revenue,  levy  and  collect  taxes  in  such  manner  as  will 
discharge  all  the  debts  of  the  United  States  and  provide  its  citizens  with  all 
the  services  to  which  they  are  entitled  such  as  welfare,  police,  fire  and  health 
protection.  Another  suit  against  the  Clerk  of  the  District  Court  in  the  Eastern 
District  of  Pennsylvania  sought  to  restrain  the  Clerk  from  charging  or  collect- 
ing any  fee  or  exacting  any  bond  for  cost  from  any  citizen  who  seeks  to  u.se 
the  courts  as  a  means  of  petitioning  the  Government  for  redress  of  grievances 
(E.D.  Pa,  Civil  Action  No.  71-200).  The  Department  represented  the  defendants 
in  both  suits  and  both  were  dismissed  on  August  19.  1971. 

9.  Albauffh  v.  Agneiv,  et  al.  (D.  Md.,  C.A.  No.  19599).  Suit  against  the  A'ice 
President,  Clerk  of  the  House  of  Representatives,  the  Secretary  of  State  of 
Maryland  and  the  Commissioner-Mayor  of  the  District  of  Columbia  :  challeng- 
ing the  constitutionality  of  the  law  which  removed  the  District  of  Columbia 
from  the  State  of  Maryland  and  to  enjoin  enforcement  of  the  election  results 
of  May  14,  1968.  The  Department  represented  the  Clerk  of  the  House  at  his 
request  and  the  Court  dismissed  the  action  as  to  all  parties  on  September  10, 
1968. 

10.  Putt  V.  Brooke  (District  Court.  District  of  Columbia).  Civil  Action  No. 
2551-68.  Suit  against  Senator  Brooke  by  a  federal  prisoner  who  seeks  money 
damages  resulting  from  his  alleged  mistreatment  in  prison  and  his  imprison- 
ment for  a  longer  period  of  time  than  authorized  by  law.  The  suit  charged 
that  Senator  Brooke  was  apprised  of  these  matters  and  failed  to  take  any 
action  to  remedy  them.  The  Department  agreed  to  represent  Senator  Brooke 
but  the  case  was  dismissed  under  local  court  rules  on  May  6,  1969,  because 
service  of  process  on  Senator  Brooke  was  never  effected. 


24 

11.  Gray  v.  Powell,  et  al.  (District  Court,  District  of  Columbia),  Civil  Action 
No.  172-69.  Suit  against  various  Congressmen,  Senators,  Attorney  General,  tlie 
head  of  the  FBI,  District  of  Columbia  officers  and  many  others  for  the  alleged 
unlavrful  arrest  of  plaintiff,  her  mistreatment  vphile  confined  and  the  denial  to 
her  of  her  constitutional  rights.  Dr.  Milton  Ei.senhower,  one  of  the  defendants 
as  Chairman  of  the  National  Commission  on  the  Causes  and  Prevention  of 
Crime,  requested  representation  by  the  Department.  The  Department  moved  to 
dismiss  as  to  all  federal  defendants  and  that  motion  was  granted  on  March 
12,  1969. 

12.  Shanl-  v.  Latta  (District  Court,  District  of  Columbia),  Civil  Action  No. 
479-69.  Suit  by  a  federal  prisoner  against  Congressman  Latta  for  maliciously 
and  slanderously  advi.sing  plaintiff's  daughter  not  to  provide  the  plaintiff  with 
enough  money  to  engage  an  attorney,  all  of  which  resulted  in  his  illegal  im- 
prisonment. The  Department  represented  the  Congressman  at  his  reque.st,  but 
suit  was  dismissed  on  plaintiff's  motion  on  May  7,  1969. 

13.  Univ.  Senate  of  CUNY,  et  al.  v.  McClellan,  et  al.  (District  Court,  District 
of  Columbia),  Civil  Action  No.  1628-69. 

Gole,  et  al.  v.  McClellan  (District  Court,  District  of  Columbia),  Civil  Action 
No.  1629-69.  Suits  by  various  students  at  Columbia  University  and  the  Faculty 
Senate  of  the  City  University  at  New  York  and  individual  faculty  members 
against  the  Chairman  and  members  of  the  Senate  Permanent  Subcommittee  on 
Investigations  of  the  Committee  on  Government  Operations,  challenging  the 
validity  of  a  subpoena  duces  tecum  served  by  that  Subcommittee  on  various 
colleges  and  universities  and  to  enjoin  the  use  by  the  Subcommittee  of  any 
information  obtained  pursuant  to  those  subpoenas.  The  subpoenas  were  issued 
in  connection  with  the  Subcommittee's  investigation  of  campus  disorders  and 
riots.  All  legislative  defendants  were  represented  by  the  Department,  which 
obtained  dismissal  of  both  suits  in  the  District  Court.  Appeals  to  the  Court  of 
Appeals  for  the  District  of  Columbia  Circuit  were  consolidated  and  that  Court 
affirmed  the  dismissals  on  November  6,  1970. 

14.  Simons,  et  al.  v.  Allen,  et  al.  (District  Court,  District  of  Colum'oia),  Civil 
Action  No.  2788-70.  Suit  by  the  Washington  Teachers'  Union  and  its  President 
again.st  the  D.  C.  Board  of  Education,  Congressman  Dowdy,  and  the  Special 
Select  Subcommittee  of  the  House  Committee  on  the  District  of  Columbia  for 
an  injunction  restraining  the  defendants  from  furnishing  or  demanding  the 
names  of  teachers  who  attended  Antioch  College.  All  federal  defendants  were 
represented  by  the  Department.  The  District  Court  temporarily  restrained 
the  D.C.  Government  defendants  from  furnishing  any  information,  but  refused 
to  restrain  the  federal  defendants  from  demanding  any  information.  The  TRO 
was  vacated  and  the  suit  was  dismissed  on  September  30,  1970,  after  the 
federal  defendants  withdrew  their  request  for  the  names  of  teaching  personnel 
who  attended  Antioch  College. 

15.  Keener  v.  CnmjrenH  of  the  United  States  (N.  D.  Florida),  Civil  Action 
No.  2419;  Court  of  Appeals  for  the  Fifth  Circuit.  No.  72-1725.  Suit  for  a  writ 
of  mandamus  to  compel  the  Congress  to  discharge  its  constitutional  duty  and 
to  rectify  the  wrong  the  Congress  committed  by  destroying  the  "Value  Claus6 
Institution."  Both  the  Clerk  of  the  House  and  the  President  Pro  Tem  of  the 
Senate  requested  Departmental  repre.sentation  which  was  accorded.  The  Dis- 
trict Court  Judge  dismissed  the  action  on  January  31,  1972  and,  on  appeal  to 
the  Fifth  Circuit,  the  di.smissal  was  affirmed  on  August  23,  1972. 

16.  Wetnnger  v.  Conf/re.'is  of  the  United  States  (D.  Kansas),  Civil  Action  No. 
W-4767.  The  suit,  presumably  for  declaratory  judgment,  which  alleges  that  the 
Congress  has  improperly  delegated  its  powers  to  the  President,  has  violated 
Article  XVI  of  the  Constitution,  all  predicated  on  the  exemption  granted  the 
Federal  Reserve  Banks  from  all  taxation.  Although  no  repre.sentation  was 
requested  by  any  source,  the  United  States  Attorney,  without  prior  consulta- 
tion, filed  a  motion  to  dismiss  on  March  20,  1972.  Judge  Brown,  however,  en- 
tered an  order  of  dismissal  sua  sponte  on  March  23.  1972. 

17.  ACLU  V.  Jennings,  et  al.  (District  Court,  District  of  Columbia),  Civil 
Action  No.  1967-72.  Suit  for  declaratory  and  injunctive  relief  based  on  a  con- 
stitutional challenge  as  to  the  validity  of  the  Federal  Election  Campaign  Act 
of  1971.  Enforcement  of  this  Act  was  sought  to  be  enjoined  because  the  Act 
allegedly  violates  the  First,  Fourth,  Fifth  and  Ninth  Amendments.  The  defend- 
ants named  were  the  Clerk  of  the  House,  the  Comptroller  General,  and  an 
official  of  the  General  Accounting  Office.  All  legislative  defendants  requested 
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and  were  accorded  representation.  On  October  26,  1972  a  three-judge  court 
granted  a  preliminary  injunction.  There  is  now  pending,  undecided,  defendants' 
motion  to  dismiss. 

18.  Common  Cause  and  John  Gardner  v.  Jennings  and  Valeo  (District  Court, 
District  of  Columbia),  Civil  Action  No.  2379-72.  Suit  against  the  Clerk  of  the 
House  and  the  Secretary  of  the  Senate  for  declaratory  and  injunctive  relief. 
The  complaint  alleges  that  the  earmaridng  of  contributions  to  political  action 
groups  thus  concealing  the  identity  of  the  individuals  is  violative  of  the  Fed- 
eral Election  Campaign  Act  of  1971  and  an  order  is  sought  to  comi)el  the 
defendants  to  so  rule.  The  Clerk  of  the  House  requested  representation  but 
reserved  the  right  to  appoint  co-counsel  pursuant  to  House  Re.solution  955  of 
May  3,  1972.  The  Secretary  of  the  Senate  declined  Departmental  representation 
and  has  retained  private  counsel.  The  Department  has  tiled  a  motion  to  dis- 
miss on  behalf  of  the  Clerk  of  the  House. 

19.  Fellmeth  v.  Garmatz  (District  Court,  District  of  Columbia),  Civil  Action 
No.  1636-72.  Suit  for  injunction  to  compel  the  defendants,  Congressman  Gar- 
matz. as  Chairman  of  the  House  Committee  on  Merchant  Marine  and  Fisheries, 
and  the  Committee's  Chief  Clerk  and  Clerk  to  make  available  for  inspection 
all  roll  call  votes  taken  in  said  Committee  since  January  3,  1971  pursuant  to 
Section  104(b)  of  the  Legislative  Reorganization  Act  of  1970.  The  Department 
represented  the  legislative  defendants  but  the  case  was  dismissed  by  plaintiff 
on  October  10,  1972  after  the  defendants  made  available  all  requested  roil 
calls. 

20.  Lippincott  v.  Senators  McGovern,  Humphrey.  Mnskie  and  Congressman 
McCloskey  (District  Court,  District  of  Columbia),  Civil  Action  No.  1723-72.  Suit 
to  recoup  the  salaries  and  other  compensation  paid  to  the  defendants  Senators 
McGovern,  Humphrey.  Muskie  and  Congressman  McCloskey  while  each  was 
absent  from  Congress  campaigning  for  the  Presidency.  Suit  also  seeks  injunction 
restraining  receipt  by  defendants  of  any  further  compensation  while  so  cam- 
paigning. The  Attorney  General,  as  requested  by  plaintiff,  declined  to  intervene 
under  31  U.S.C.  232(c).  Each  of  the  named  defendants  requested  and  was 
accorded  Department  representation.  A  motion  to  dismiss  or  alternatively  for 
summary  judgment  was  filed  and  that  motion  was  granted  by  the  district 
court  on  November  27,  1972. 

21.  Williams  v.  Albert,  et  al.  (District  Court,  District  of  Columbia),  Civil 
Action  No.  27-73.  Suit  against  the  Speaker  of  the  House,  tlie  Majority  and 
Minority  Leaders,  the  President,  and  the  respective  Chairman  of  the  Republi- 
can and  Democratic  National  Committees  by  plaiutilT,  who  describes  himself 
as  the  Regent,  seeking  damages  and  injunctive  relief  for  alleged  fraud  and 
bribery  in  the  conduct  of  "the  Congressional  Government"  of  the  United  States 
and  to  enjoin  such  continued  practices  unless  the  defendants  obtain  an  ordi- 
nance signed  by  the  plaintiff,  as  Regent ;  and  obtain  from  plaintiff  a  trademark 
and  license.  Representation  of  the  Department  has  been  requested  by  the 
Speaker  and  has  been  accorded.  A  motion  to  dismiss  will  be  filed. 

22.  Murphy  v.  Griffie  (District  Court,  District  of  Columbia),  Civil  Action  NC;. 
1833-69.  The  nature  of  the  action  is  obscure,  but  apparently  relate.?  to  a  writ 
of  mandamus  for  the  return  of  certain  documents.  The  representation  of  Sena- 
tor Griffin  by  the  Department  has  been  authorized  but  Senator  Griffin  has  not 
yet  been  served  with  process  in  this  case. 

23.  Pirhler,  et  al.  v.  Jennings  and  Staats  (S.D.  New  York),  Civil  Action  No. 
72-548.  Plaintiffs  are  leaders  of  the  Conservative  Party  in  New  York  City  and 
.seek  a  declaratory  judgment,  declaring  the  Federal  Election  Campaigii  Act  of 
1971  unconstitutional,  as  violative  of  the  First  and  Fifth  Amendments,  and 
request  an  injunction  restraining  the  defendants  from  enforcing  that  Act.  The 
defendants,  the  Clerk  of  the  House  and  the  Comptroller  General,  were,  at 
their  request,  represented  by  the  Department.  The  Department's  motion  to 
dismiss  was  granted  on  September  12.  1972. 

24.  Hillery  v.  Alhei-t.  et  al.  (E.D.  Louisiana),  Civil  Action  No.  72-1126.  This 
suit  against  the  Speaker,  Congressman  Colmer,  the  House  of  Representatives 
and  its  Clerk  and  Sergeant  at  Arms,  seeks  judgment  declaring  the  Seniority 
Rule  at  the  House  of  Representatives  unconstitutional  in  that  it  denies  voters 
equal  representation.  A  mandatory  injunction  is  sought  against  the  House  to 
compel  its  adherence  to  proper  rules.  All  legislative  defendants  are  being  rep- 
resented by  the  Department.  A  motion  to  dismiss  or  alternatively  for  summary 
judgment  has  been  filed  and  is  pending.  '  ' 
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25.  Hooper,  et  al.  v.  Hart  (W.D.  Michigan),  Civil  Action  No.  M6S-723.  Suit 
for  declaratory  judgment  to  resolve  a  conflict  between  Article  I,  Section  5  of 
tlie  Constitution,  and  Article  II,  Section  8  of  the  Michigan  Constitution  to 
establish  that  Senator  Hart  is  subject  to  recall  by  the  State  electorate  under 
Michigan  statutes  and  the  Michigan  Constitution.  The  Department  agreed  to 
represent  Senator  Hart  at  his  request,  but  the  District  Court,  on  its  own  mo- 
tion, dismissed  the  action  on  August  23,  1972,  on  grounds  of  failure  to  state  a 
claim  and  that  no  iusticiable  case  or  controver.sy  was  shown  to  exist. 

26.  marrow  v.  Ahzug,  et  al.  ( S.D.N. Y.),  Civil  Action  No.  72  CIV  4981.  This 
suit,  brought  against  several  representatives  from  New  York  State,  Speaker 
Albert,  Senators  Javits  and  Buckley,  Vice  Pre.sident  Agnew  and  Secretary 
Schnltz,  alleges  that  the  Congress,  about  to  be  .seated,  was  unconstitutionally 
apportioned  in  violation  of  Section  2  of  the  Fourteenth  Amendment  and  seeks 
to  enjoin  the  swearing  in  of  the  Congress  on  January  3,  1973.  Speaker  Albert. 
Congressman  Reid,  Senator  Javits  and  Secretary  of  the  Senate  Francis  Valeo 
(not  named  a  party  have  requested  representation  and  are  being  represented 
by  the  Department.  The  United  States  Attorney  has  been  requested  to  file  a 
motion  to  dismiss. 

27.  Mink  v.  McClellan  (District  Court,  District  of  Columbia),  Civil  Action 
No.  690-70.  Petition  by  prison  inmate  to  compel  a  Senate  investigation  of  an 
alleged  conspiracy  between  drug  companies  and  State  of  Michigan  to  u.se  prison 
inmates  against  their  will  for  clinical  testing  of  drugs  not  approved  by  tlie 
Food  and  Drug  Administration  for  human  use.  Representation  of  Senator 
McClellan  by  the  Department  was  requested  and  authorized,  but  Senator 
McClellan  was  never  served  and  the  petition  was  dismissed  on  September  9, 
1970  for  lack  of  prosecution. 

28.  Bynum  v.  Washington,  et  al.  (District  Court,  District  of  Columbia),  Civil 
Action  No.  661-70.  Suit  for  injunction  restraining  Mayor  Washington,  other 
D.C.  Government  oflieials  and  Senator  Tydings  from  forcing  plaintiff  to  submit 
to  urine  analyses  for  drug  use  detection.  Senator  Tydings  was  represented  by 
the  Department  upon  hi.s  request  and  was  dismissed  from  the  suit  on  the  De- 
partment's motion  on  June  26,  1970. 

29.  Husseij  v.  United  States  Senate  (W.D.  Oklahoma),  Civil  Action  No. 
70-48.  Suit  to  enjoin  the  Senate  from  acting  on  the  nomination  of  any  Federal 
Judge  until  the  Senate  is  apportioned  to  comply  with  the  "one  man  one  vote 
rule."  Representation  was  not  requested,  but  the  United  States  Attorney,  with- 
out prior  consultation  with  the  Department,  moved  to  dismiss  the  action  on 
July  8,  1970  and  that  motion  was  granted  on  August  12,  1970.  The  plaintiff 
has  appeale<l  to  the  Court  of  Appeals  for  the  Tenth  Circuit  and  a  motion  to 
dismiss  the  appeal  has  been  filed. 

30.  Parker  rt  al.  v.  Mahon,  et  al.  (District  Court,  District  of  Columbia).  Civil 
Action  No.  802-71.  Suit  by  two  inmates  of  Lorton  Reformatory  for  an  injunc- 
tion to  restrain  the  defendants.  Congressman  Mahon,  Senator  Ellender,  Mayor 
Washington,  and  Dr.  DuPont  from  further  use  of  methadone  to  control  drug 
addiction.  At  their  request  the  Department  represented  Senator  Ellender  and 
Congressman  Mahon.  The  District  Court  denied  a  temporary  restraining  order 
on  July  15,  1971  and  granted  the  Government's  motion  to  dismiss  as  to  the 
legislative  defendants  on  July  19,  1971  (by  separate  order  on  July  19,  1971, 
the  action  was  also  dismis.sed  as  to  the  D.C.  defendants). 

31.  Burton,  et  al.  v.  Scott,  et  al.  (E.D.  Pennsylvania),  Civil  Action  No. 
71-2641.  Suit  against  Senator  Scott  for  an  order  directing  him  to  present  to 
the  Senate  Judiciary  Committee  the  facts  surrounding  the  plaintiffs'  alleged 
unlawful  removal  from  his  Post  OflRce  job  which  Senator  Scott  allegedly  agreed 
to  do  in  1966  and  for  $6,000,000  in  damages  resulting  from  the  defendant's 
alleged  breach  of  hi.s  agreement  to  do  so,  thus  depriving  the  plaintiffs  of  the 
equal  protection  of  the  laws.  Senator  Scott  was  represented  by  the  Department 
upon  his  request  and  a  motion  to  dismiss  filed  on  his  behalf  was  granted  on 
February  29.  1972.  The  plaintiffs'  appeal  to  the  Court  of  Appeals  for  the  Third 
Circuit  was  dismissed  on  April  18,  1972. 

32.  Logan,  et  al.  v.  Broyhill,  et  al.  (E.D.  Virginia),  Civil  Action  No.  136-72-A. 
Suit  filed  against  Congressman  Broyhill,  Katherine  Graham,  Publisher  of  the 
Washington  Post  and  31  additional  individual  defendants  for  conspiracy  to 
harass  the  plaintiff,  destroy  her  personal  property,  deprive  her  of  privacy,  cover 
hpr  apartment  bv  closed  circuit  TV,  commit  homicide  or  mayhem — all  in  order 
to  conceal  the  crime  of  food  contamination.  The  complaint  is  incoherent  and 
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the  interrelationship  of  the  defendants  obscure.  Money  judgment  is  demanded 
against  Congressman  Broyhill,  Mrs.  Graham  and  one  of  the  named  defendants 
who  is  the  manager  of  an  apartment  house.  Congressman  Broyhill  was  repre- 
sented by  the  Department  at  his  request  and  the  action  was  dismissed  in  open 
court  on  April  28,  1972. 

Cases  in  Which  Legislative  Defendants  Did  Not  Request  Representation 

33.  Finance  Committee  for  Re-election  of  the  President  v.  Jennings,  et  al. 
(District  Court,  District  of  Columbia),  Civil  Action  No.  2158-72.  A  suit  against 
the  Clerk  of  the  House,  the  Attorney  General,  Common  Cause  and  John  Gard- 
ner, for  a  judgment  declaring  the  Federal  Corrupt  Practices  Act  unconstitu- 
tional and  to  restrain  the  defendants  from  enforcing  it.  No  request  for  repre- 
sentation was  received  from  Mr.  Jennings.  Suit  was  dismissed  with  prejudice 
on  November  1,  1972  at  the  plaintiff's  request. 

34.  National  Peace  Action  Coalition,  et  al.  v.  House  Committee  on  Interval 
Security,  ct  al.  (District  Court,  District  of  Columbia),  Civil  Action  No.  1009-71. 
Suit  against  the  House  Committee  on  Internal  Security,  its  Chairman,  Mem- 
bers of  the  Committee  on  Internal  Security,  its  Chairman,  Members  of  the 
Committee,  its  Coujisel,  a  Staff  Investigator,  and  the  Public  National  Bank 
for  a  declaratory  judgment,  damages  and  mandamus.  The  suit  challenges  the 
validity  of  a  committee  subpoena  for  the  records  of  the  defendant  Bank  and 
for  an  injunction  to  restrain  the  committee  from  subpoenaing  those  records 
and  the  Bank  from  complying  with  any  such  subpoena. 

33.  Schctct  V.  Javits,  et  al.  (S.D.  New  YorX),  Civil  Action  No.  71  CIV  3409. 
Suit  against  Senator  Javits,  the  United  States  Attorney,  The  International 
Bank  for  Reconstruction  and  Development,  and  various  individual  corporate 
defendants  for  damages  for  the  alleged  unauthorized  use  of  plaintiff's  program 
for  the  economic  assistance  to  developiJig  countries,  based  on  principles  of 
partnership  with  private  enterprise.  Senator  Javits  is  represented  by  private 
counsel;  the  United  States  was  represented  by  tlie  United  States  Attorney  and 
the  action  was  dismissed  as  t^  the  United  States  in  May,  1972. 

36.  Eahn  v.  Tunney,  et  al.  (CD.  California),  Civil  Action  No.  70-1183.  Suit 
by  a  primary  opponent  of  Senator  Tunney  for  injunction  to  restrain  Senator 
Tunney  from  using  funds  in  his  campaign  supplied  by  the  corporate  defendant 
(Friends  of  Tunney,  Inc.).  Senator  Tunney  requested  no  representation  but 
the  case  was  dismissed  at  the  plaintiff's  request  on  September  29,  1970. 

37.  Manuel  v.  Hartke,  et  al.  (District  Court,  District  of  Columbia),  Civil 
Action  No.  3209-70.  Suit  appears  to  be  a  private  damage  suit  unrelated  to 
Senator  Hartke's  official  duties.  No  repre.sentation  was  requested. 

38.  Fait-rett  v.  Bayh  (District  Court,  District  of  Columbia),  Civil  Action  No. 
43-71.  Suit  appears  to  be  a  private  damage  suit  unrelated  to  Senator  Bayh's 
official  duties.  No  representation  was  requested. 

39.  Voisine  v.  Cederherg  (E.D.  Michigan),  Civil  Action  No.  3079.  Suit  for 
declaratory  judgment  and  injunction  for  alleged  abuse  by  Congressman  Ceder- 
berg  of  his  franking  privileges.  No  representation  requested. 

40.  United  States,  ex  rel  Halm  v.  Brown  (CD.  California),  (Civil  Action 
No.  70-1169).  Suit  under  the  False  Claims  Act  for  alleged  fraudulent  use  of 
the  False  Claims  Act  for  alleged  fraudulent  use  of  the  franking  privilege  by 
Congressman  Brown.  No  representation  requested.  The  Department  declined 
to  enter  the  suit  under  31  U.S.C.  232.  Suit  was  dismissed  on  plaintiff's  request 
on  September  25,  1970. 

40a.  Kuhn  v.  Van  Deerlin  (S.D.  California),  Civil  Action  No.  70-3-34.  Suit 
under  postal  laws  for  alleged  violation  by  Congressman  Van  Deerlin  of  frank- 
ing privileges.  No  representation  requested. 

Representation  of  Legislative  Defendants  Declined 

41.  Fritz  V.  Cranston  (CD.  California),  Civil  Action  No.  70-297.  The  com- 
plaint allegedly  charges  a  fraudulent  conspiracy  between  Senator  Cranston 
and  the  Administrator  of  the  Veterans  Administration  to  deprive  the  plaintiff 
of  benefits  to  which  he  appears  to  be  entitled.  An  earlier  .suit  against  the 
Veterans  Administration  was  dismissed.  Senator  Cranston  formerly  retiuested 
representation  by  the  Department  but,  pursuant  to  an  oral  agreement  between 
Senator  Cranston  and  the  Assistant  Attorney  General.  Senator  Cranston  agreed 
to  obtain  private  representation.  Our  records  show  that  the  court  of  its  own 
motion,  dismissed  the  complaint  on  March  5,  1970  because  the  complaint  failed 
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to  state  a  claim  or  cause  of  action  over  which  the  court  would  have  jurisdic- 
tion. 

42.  Common  Cause,  et  al.  v.  .Jniningn  (District  Court,  District  of  Columbia), 
Civil  Action  No.  848-72.  Suit  for  declaratory  judgment  that  defendant  is  not 
enforcing  the  Federal  Election  Campaign  Act  and  for  an  injunction  to  restrain 
tlie  defendant  from  increasing  the  cost  of  finance  statement  from  10<;'  per  page 
to  $1.00  per  page.  The  defendant  requested  representation.  The  Department 
declined  representation  for  the  reason  that  a  substantial  possibility  of  a  con- 
flict of  interest  was  presented  because  both  the  Clerk  of  the  House,  the  defend- 
ant, and  the  Department  of  Justice  were  separately  assigned  enforcement 
responsibilities  by  the  Act  and  this  suit  was  addressed  to  enforcement  respon- 
sibility. 

43.  Nader,  et  al.  v.  Mitchell  (District  Court,  District  of  Columbia),  Civil 
Action  No.  243-72.  Suit  against  the  Attorney  General,  the  United  States 
Attorney  for  the  District  of  Columbia,  the  Clerk  of  the  House  and  the  Secre- 
tary of  the  Senate,  charging  them  with  failure  properly  to  enforce  the  Federal 
Corrupt  Practices  Act.  The  suit  seeks  a  mandatory  injunction  to  compel  en- 
forcement of  that  Act  and  to  direct  the  Attorney  General  and  the  United 
States  Attorney  to  exercise  their  discretion  to  prosecute  violators.  The  Clerk  of 
the  House  formerly  requested  representation  which  was  extended  with  the 
caveat,  however,  that  if  a  possible  livergence  of  interest  should  develop  as  the 
case  progresses,  that  he  would  lie  advised  to  obtain  other  counsel.  Some  weeks 
later  the  Clerk  was  advised  that  disputes  over  the  enforcement  of  the  Act  in 
question  had  arisen  between  the  Clerk  and  the  Department  and  it  was  sug- 
gested that  the  Clerk  obtain  other  counsel,  which  he  did.  The  Secretary  of  the 
Senate  did  not  request  repi'esentation  and  has  always  been  represented  in  this 
lawsuit  by  other  counsel.  All  defendants  moved  to  dismiss  and  District  Court 
Judge  Bryant  indicated  during  oral  argument  that  he  would  dismiss  as  to  the 
legislative  defendants,  but  reserved  decision  with  respect  to  the  Executive 
Branch  defendants.  On  January  29,  1973,  by  formal  opinion  and  order.  Judge 
Bryant  dismissed  the  action  as  to  all  defendants.  A  motion  for  rehearing  has 
been  filed  by  the  plaintiffs  and  is  still  pending. 


Exhibit  55 

August  1,  1973,  Questions  Sent  to  Miss  M.vry  Lawtok'  to  Which 
August  17,  1973,  Letter  Responds 

Congress  of  the  United  States, 
Joint  Committee  on  Congressional  Operations, 

Wnshhif/ton,  B.C.,  Avgiist  1, 1973. 
Dear  Miss  Lawton  :  As  I  indicated  in  my  letter  to  you  of  July  20th,  1973,  T 
am  enclosing  additional  questions  on  matters  related  to  the  committee's  inquiry 
into  legislative  immunity,  which  time  precluded  our  discussing  at  the  round- 
table  meeting. 

The  completeness  of  the  hearing  record  and,  most  importantly,  the  considera- 
tion by  the  committee  of  this  issue  in  drafting  our  report  and  recommendations 
for  the  Congress  will  be  facilitated  )iy  your  discussion  of  the  issues  raised  by 
these  quaeres  in  as  complete  a  manner  as  time  and  the  remands  of  your  per- 
sonal schedule  will  permit. 

I  am  not  imposing  any  time  schedule  for  your  response,  but  the  committee 
will,  of  course,  appreciate  a  response  at  your  earliest  convenience.  It  is  my 
intention  to  call  a  meeting  of  the  committee  for  the  purpose  of  initial  discu.s- 
sion  of  our  report  and  recommendations  soon  after  the  resumption  of  the  con- 
gressional schedule  in  September. 

Thank  you  for  your  interest  and  for  your  contribution  to  this  inquiry  by  the 
committee. 

Very  truly  yours, 

Lee  Metcalf. 
Enclosure. 

Questions  for  Panel  of  Witness-Experts  on  Legislative  Immunity 

immunity  in  civil  and  criminal  proceedings 

The  Supreme  Court  in  the  McMiUan  case  appears  to  have  exercised  jurisdic 
tion  over  the  content  of  an  official  publication  of  the  Congress.  The  Court  is 
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telling  the  Congress  what  it  can  and  cannot  include  in  a  report  of  a  congres- 
sional committee  to  whom  that  repoi-t  can  be  made  available,  and  by  whom. 

The  bill  introduced  by  Senator  Ervin  in  this  Congress — S.  1314 — and  Title  II 
of  S.  1726,  introduced  by  Senator  Gravel,  are  limited  to  the  immunity  from 
inquiry  of  Members  of  Congress  in  criminal  proceedings  regarding  defined 
legislative  activities.   [Copies  of  the  bills  are  attached.] 

1.  Doesn't  it  appear  that  the  legislative  process  is  much  more  seriously  dis- 
rupted by  a  court-ordered  embargo  on  a  report  of  a  congressional  committee — 
some  two  and  a  half  years  after  it  had  been  ordered  printed  and  distributpd 
by  the  House  of  Representatives — than  by  having  an  individual  legislator 
charged  with  a  violation  of  a  criminal  statute  for  what  may  be  a  legislarive 
act? 

2.  Article  I,  section  6,  of  the  Constitution  provides  freedom  from  inquiry  "in 
any  other  Place"  to  legislators  for  their  legislative  acts.  Is  that  immunity  lim- 
ited to  criminal  proceedings? 

3.  In  the  case  of  a  private  civil  action,  where  a  constitutionally-protected 
right  of  an  individual  has  been  alleged  to  have  been  infringed,  is  there  (a) 
absolute  immunity  for  legislative  activities;  (b)  no  immunity;  or  (c)  a  neces- 
sity that  the  freedom  of  speech  or  debate  be  "balanced"  against  the  compering 
constitutional  claim  of  the  individual  ? 

4.  If  you  are  of  the  opinion  that  there  is  at  least  some  immunity  for  legisla- 
tors from  civil  proceedings,  how  would  you  define  that  immunity  for  purposes 
of  legislation  by  the  Congress? 

5.  Should  a  recommendation  for  congressional  action  to  define  legislative 
acts — for  which  Members  of  Congress  and  those  who  assist  members  in  per- 
forming such  acts  shall  be  free  from  inquiry  in  judicial  proi-eedings — (a)  be 
limited  to  civil  proceedings:  (b)  be  limited  to  criminal  procedures;  or  (c)  com- 
bine both  in  defining  legislative  immunity? 

What  is  your  reason  for  your  choice? 

BEPKESENTATION   OF   COXGRESSIONAL   INTERESTS   IN    COURT 

In  the  McMillan  case,  the  House  District  Committee  was  represented  by  the 
Justice  Department,  at  the  request  of  the  committee,  during  the  lower  court 
proceedings.  However,  just  as  the  case  was  moving  up  to  the  Supreme  Court, 
the  Justice  Department  witlidrew  because  of  the  conflicting  position  it  was 
taking  on  Speech  or  Debate  Clause  immunity  in  the  Gravel  case.  The  Congress? 
was  represented  in  the  Court  hy  private  counsel,  with  accompanying  adverse 
publicity  regarding  costs  involved  and  so  forth. 

Now,  with  the  McMillan  case  on  remand,  the  Congress  finds  itself  in  the  posi- 
tion of  having  congressional  interests  once  again  represented  by  the  Justice 
Department.  The  Government  Printing  OflSce  defendants  have  requested  such 
representation. 

1.  Shouldn't  Congress  give  serious  consideration  to  a  better  system  of  legal 
representation — particularly  since  it  seems  today  that  many  legislative  dis- 
putes— such  as  impoundment  and  war  powers — are  being  settled  in  the  courts* 

2.  What  would  you  recommend  to  provide  such  representation? 

3.  Would  you  comment  on  the  idea  of  a  counsel  for  the  Congress,  similar  to- 
the  proposal  set  out  in  Title  III  of  Senator  Gravel's  bill,  S.  1726? 

4.  [This  quaere  is  addressed  to  Ms.  Lawton.J 

What  defines  the  attorney-client  relatiimship  between  the  Department  and 
the  Congress  in  an  an  instance  whei'e  a  Member  of  Congress,  congressional 
committee  or  other  congressional  party  to  an  action  has  requested  representa- 
tion by  the  Department? 

Are  there  departmental  regulations,  rules  or  other  writing  pertaining  to  the 
repre.<^entation  of  a  congressional  "client?"  If  so.  are  copies  availalde  to  the 
committe<»?  Would  you  comment  on  the  nature  of  this  rather  unique  attorney- 
client  relationship? 

Is  it  tlie  case  that  the  congressional  client  must  accede  to  the  judgment  of 
the  Department  in  the  handling  of  his  legal  action ;  e.g.,  how  are  decisions  re- 
garding the  case  made? 

THE   SCOPE  OF  IMMl'NITY  FOR  LEGISLATIVE  ACTS 

A  question  presented  to  the  Supreme  Court  in  the  Gravel  case  was,  in  the 
words  of  the  brief  for  the  United  States : 

"Whether  the  Speech  or  Debate  Clause  of  the  Constitution  (Art.  I,  Sec.  6) 
bars  a  grand  jury  from  questioning  aides  of  members  of  Congress  and  other 
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Ijersons  about  matters  that  may  touch  ou  activities  of  a  member  that  are 
protected  'Speech  or  Debate.'  " 

Justice  Wliite,  writing  for  the  Court's  majority,  answered  this  question  with 
this  response : 

"We  have  little  doubt  that  we  are  neither  exceeding  our  judicial  powers 
nor  mistakenly  construing  the  Constitution  by  holding  that  the  Speech  or 
Debate  clause  applies  not  only  to  a  Member  but  also  to  his  aides  insofar  as 
the  conduct  of  the  latter  would  be  a  protected  legislative  act  if  performed  by 
the  Member  himself."  [Gravel  v.  United  States,  408  U.S.  606,  618  (1972)] 

Tills  conclusion  was  said  not  to  be  foreclosed  by  the  holdings  in  Kilbourn  v. 
Thompson  [103  U.S.  168  (1881],  Dombrowski  v.  Eastland  [387  U.S.  82  (1967], 
and  Poiccll  v.  McCormack  [395  U.S.  486  (1969)].  Justice  White  stated,  in  that 
regard,  that — 

"[u]one  of  these  three  cases  adopted  the  simple  proposition  that  immunity 
was  unavailable  to  House  or  committee  employees  because  they  were  not 
Repre.sentatives  or  Senators ;  rather,  immunity  was  unavailable  because  they 
engaged  in  illegal  conduct  which  was  not  entitled  to  Speech  or  Debate  Clause 
protection.  .  .  . 

"None  of  this,  as  we  see  it,  involved  distinguishing  between  a  Senator  and 
his  personal  aides  with  respect  to  legislative  immunity.  In  Kilhour,i-type  situ- 
ations, botii  aide  and  Member  should  be  immune  with  respect  to  committee 
and  House  action  leading  to  the  illegal  resolution.  So  too  in  Eastland,  as  in 
this  case,  senatorial  aides  should  enjoy  immunity  for  helping  a  Member  con- 
duct committee  liearings.  On  the  other  hand,  no  prior  case  has  held  that  Rlem- 
bers  of  Congress  would  be  immune  if  they  execute  an  invalid  resolution  by 
themselves  carrying  out  an  illegal  arrest,  or  if,  in  order  to  secure  information 
for  a  hearing,  themselves  seize  the  property  or  invade  the  privacy  of  a  citi- 
zen. .  .  ."  [408  U.S.  at  620-21] 

1.  Is  it  your  opinion  that  this  reasoning  by  Justice  White  would  lead  to  the 
conclusion  that  had  a  Member  of  Congress  performed  the  acts  complained  of 
in  the  Kilbourn,  Dombrowski  and  Powell  oases — acts  performed  by  congres- 
sional employees  under  congressional  direction — the  Court  would  have  held  the 
Member  to  be  liable  for  that  action? 

2.  If  Members  of  Congress  and  congressional  employees  themselves  pul>licly 
distribute  the  report  in  controversy  in  McMillan,  would  they  share  liability 
with  the  Government  Printing  OfHce  defendants  for  that  distribution? 

CONSTITUTIONAL  AUTHOKITY  TO  DEFINE  LEGISLATIVE  ACTS 

1.  Is  it  necessary  to  equate  "legislative  acts"  with  the  "Speech  or  Debate" 
language  in  Article  I,  section  6,  to  broaden  the  scope  of  legislative  immunity 
by  legislation? 

2.  To  what  language  in  the  Constitution  is  the  grant  of  legislative  powers  in 
Article  I,  section  1,  and  the  necessary  and  proper  clause  of  section  8  tried  ro 
afford  Congress  the  authority  to  legislatively  define  its  own  immunity? 

CONGRESSIONAL    RESPONSIBILITY    UNDER    ARTICLE    I,    SECTION    5 

1.  Any  congressional  action  to  define  a  realistic  scope  for  legislative  activi- 
ties, for  which  legislators  and  those  acting  on  their  behalf  are  to  be  immune 
from  judicial  proceedings,  carries  with  it  the  responsibilty  to  keep  our  own 
houses  in  order.  Do  you  think  the  disciplining  of  Members  can  be  fairly  and 
equitably  performed  by  the  individual  houses  of  Congress? 

2.  Two  of  the  recent  Supreme  Court  decisions  interpreting  the  Speech  or 
Debate  Clause  involved  allegations  of  bribes  to  Members  of  Congress.  The 
opinions — in  the  Johnson  and  Breicster  cases — reserved  for  future  considera- 
tion the  question  of  a  delegation  by  the  Congress,  in  specific  and  narrowly 
<lefined  terms  of  our  Article  I,  section  .5,  authority  of  disciplining  our  Members. 

Do  you  think,  first,  that  such  a  delegation  would  be  constitutional,  and,  if  it 
is  constitutional,  is  it  wise? 

Would  you  suggest  changes  or  additions  to  the  existing  congressional  mech- 
anisms for  discipline? 

JURISDICTION    OF    THE    COURTS 

Finally,  the  committee  would  appreciate  receiving  your  comments  on  tlie 
following  propositions : 

1.  W^henever  it  appears  to  the  Court  that  the  matter  in  controversy  involves 
the  propriety  of  the  exercise  of  legislative  power  by  the  Congress  or  any  of  its. 
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components  the  court  must  dismiss  the  action  for  want  of  jurisdiction  because 
the  judicial  review  of  decisions  or  actions  in  the  legislative  process  would  be 
tantamount  to  judicial  exercise  of  legislative  power,  all  of  which  is  vested  in 
the  Congress,  none  in  the  courts. 

Note:  This  proposition  is  not  in  conflict  with  the  Marhury  v.  Madison  hold- 
ins?  that  a  statute  (the  end-product  of  the  legislative  process)  which  conflicts 
with  tlie  Constitution  is  void  to  the  extent  of  the  conflict. 

2.  The  rules  and  precedents  of  the  House  and  Senate  are  internal  legislative 
procedural  matters,  normally  enforced  by  points  of  order,  and  may  not  in  a 
subsequent  court  action  form  the  basis  for  a  review  of  the  propriety  of  actions 
and  decisions  in  the  course  of  the  legislative  process.  The  courts  must  give  full 
faith  and  credit  to  the  final  judgment  of  the  Senate,  the  House  of  Representa- 
tives and  the  Congress. 

3.  There  is  no  way  to  avoid  a  threshold,  jurisdictional  determination  by  the 
court  that  the  subject  matter  of  the  controversy  involves  review  of  the  exercise 
of  legislative  power. 

August  17,  1973,  Response  of  Ms.  Lawton  to  Supplementai,  Questions 
OF  Committee  on  Congkessional  Operations 

Department  of  Justice, 
Washington,  D.C.,  August  11,  1973. 
Hon.  Lee  Metcalf, 

Chairman,  Joint  Committee  on  Congressional  Operations,  U.S.  Senate,  Wash- 
ington, D.C. 
Dear  Senator  Metcalf:  Enclosed  are  my  responses  to  the  questions  posed 
witli  your  letter  of  xVugust  1.  1973.  As  you  will  note.  I  have  not  felt  free  to 
respond  to  all  of  the  questions  raised.  Unlike  the  distinguished  professors.  I 
participated  in  the  panel  as  a  representative  of  the  Department  of  Justice,  not 
as  an  independent  "expert,"  and  am  therefore  limited  in  my  comments  concern-. 
ing  pending  cases  in  which  the  Department  is  Involved,  such  as  Doe  v.  Mc- 
Millan. Nevertheless,  I  hope  the  attached  is  of  some  benefit  to  the  Committee.. 
Respectfully, 

Mary  C.  Lawton, 
Deputy  Assistant  Attorney  General, 

Office  of  Legal  Counsel. 
Enclosure. 

Immunity  in  Civil  and  Criminal  Proceedings 

Before  commenting  on  specific  questions,  it  should  be  noted  that  the  state- 
ment with  respect  to  the  holding  in  Dor  v.  McMillan  Is  overly  broad.  The  Court 
did  not  assert  the  power  to  censor  official  publications  of  the  Congress.  Indeed 
it  held  that  no  action  would  lie  for  official  distribution  of  a  report  within  the 
Congress.  As  to  distribution  outside  the  Congress  the  Court  said  that  it  had 
"little  basis  for  judging  whether  the  legitimate  legislative  needs  of  Congress, 
and  hence  the  limits  of  immunity,  have  been  exceeded."  Accordingly  it  re- 
manded this  question  to  the  court  below. 

1.  Wliile  we  are  not  aware  of  any  court-ordered  embargo  on  a  report,  it 
might  be  conceded  that  judicial  action  relating  to  the  legislative  function  of 
the  Congress  has  greater  impact  on  the  legislative  institution  than  action  which 
affects  the  personal  conduct  of  an  individual  member.  Of  course,  it  must  be 
noted  that  definitions  of  the  "legislative  function"  vary. 

2.  Article  I,  section  6  does  not  distinguish  between  civil  and  criminal  pro- 
ceedings with  respect  to  the  "Speech  or  Debate  Clause"  although  such  a  dis- 
tinction is  made  with  respect  to  arrest  immunity.  The  distinction  on  which  the 
cases  rest  is  what  is  and  is  not  a  "legislative  functon"  protected  by  the  Clause. 

3.  The  case  law,  to  date,  recognizes  an  absolute  immunity  of  the  legislator 
for  legislative  activities  infringing  the  constitutional  rights  of  individuals. 
Kilhnnrn  v.  Thompson,  103  U.S.  16cS  (1880)  :  Domhrou-^ki  v.  Eastland.  387  U.S. 
82  (1967);  cf.  Tenney  v.  Brandhove,  341  U.S.  367  (1951).  Aides,  however,  do 
not  share  this  absolute  immunity.  There  is  language  in  Gravel  v.  United  States, 
408  T'.S.  606.  618-622.  however,  that  casts  some  doubt  on  both  propositions. 

4.  Legislators  are  not  immune  from  civil  proceedings,  they  must  still  respond 
to  such  proceedings  and  claim  privilege  where  applicable. 

5.  No  recommendation. 
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REPRESENTATION   OF   CONGRESSIONAL   INTERESTS   IN   COITRT 

1.  Representation  of  the  Congress  has  normally  been  undertaken  by  the  De- 
partment of  Justice  except  in  cases  where  there  is  a  direct  conflict  or  a  purely 
internal  legislative  matter.  The  question,  however,  appears  to  posit  something 
more  than  the  defense  of  Congress  when  it  is  sued.  Wliat  is  contemplated  is 
unclear. 

2.  See  1  above. 

3.  Title  III  of  S.  172G  contemplates  not  only  the  defense  of  Congress  by 
separate  counsel  but  also  initiation  of  civil  litigation  by  the  Congress  and 
"intervention"  before  Grand  Juries.  These  present  different  problems. 

Congress  can  and  has  sought  independent  representation  to  defend  itself  in 
litigation  when  the  Department  of  Justice  has  declined  representation.  It  is  cer- 
tainly arguable  tliat  tliis  could  be  done  on  a  permanent  basis. 

Initiation  of  civil  suits  by  the  Congress  is  quite  a  different  matter.  The  exe- 
cution of  the  laws  is  a  matter  committed  by  the  Constitution  to  the  Executive 
Branch  and  cannot  be  usurped  by  the  legislative  branch.  Springer  v.  Philippine 
Islandx,  277  U.S.  ISO.  202  (192S).  Generally  the  decision  whether  or  not  to  initi- 
ate litigation  on  behalf  of  the  United  States  is  viewed  as  a  distinctly  executive 
power.  Parker  v.  Kennedy,  212  F.  Supp.  594.  595  ( S.D.N. Y.  1963).  It  is  ques- 
tionable that  Congress  could  constitutionally  assume  this  power.  See  TInited 
States  v.  Cox,  342  F.  2d  167  (C.A.  5,  1965),  cert,  denied  381  U.S.  935  (1965). 

The  concept  of  "intervention"  before  a  grand  jury  is  unheard  of  in  American 
jurisprudence,  either  on  behalf  of  the  Congress  or  any  private  person.  Even 
persons  under  investigation  are  not  permitted  counsel  in  the  Grand  Jury  room. 
Rule  6(d).  Fed.  Rules  Crim.  Proc.  It  would  violate  all  of  our  traditions  and 
almost  certainly  the  Constitution  to  permit  a  legislative  body  to  appear  as  some 
form  of  "third  party"  before  a  Grand  Jury. 

Thus,  the  concept  of  counsel  expressed  in  Title  III  of  S.  1726  poses  several 
serious  constitutional  problems  as  well  as  policy  questions. 

4.  There  is  no  "detinition"  of  attorney-client  relationship  between  the  Depart- 
ment of  Justice  and  any  branch,  agency  or  official  that  it  represents.  The  stat- 
utes authorizing  the  Attorney  General  to  conduct  and  supervise  litigation,  e.fj. 
28  U.S.C.  516-519,  547,  constitute  the  basic  authority  for  representation.  In 
addition,  2  U.S.C.  118  authorizes  representation  of  persons  sued  on  account  of 
anything  done  "while  an  officer  of  either  House  of  Congress  in  the  discharge 
of  his  official  duty"  if  such  representation  is  requested. 

The  practices  of  the  Department  with  respect  to  representation  of  Congress, 
its  members  or  its  officers  are  described  in  some  detail  in  a  letter  dated  May  11, 
1973  from  Deputy  Assistant  Attorney  General  Jaffe  (Civil  Division)  to  Staff 
Counsel  Raymond  Gooch.  These  practices  have  not  been  formalized  as  rules 
*r  regulations  nor  are  we  aware  of  any  general  "writing"  pertaining  to  the 
representation  of  congressional  clients  as  a  group.  Individual  case  files  may 
contain  discussions  of  representation  in  particular  fact  situati<ms. 

The  representation  of  Congress,  like  the  representation  of  judges  may  pose 
conflict  situations.  For  example,  the  Department  will  represent  a  federal  judge. 
on  request,  in  a  mandamus  case  but  not,  of  course,  if  the  Department  itself  is 
•seeking  mandamus.  Similarly,  the  Department  will  not  represent  the  Congress 
or  a  congressman  on  request  if  there  is  a  potential  conflict.  Such  conflicts  can 
also  arise,  of  course,  within  the  Executive  Branch  itself  where  agency  views 
and  interests  may  diiier.  Where  the  Department  undertakes  representation,  the 
"attorny-client  relationship"  is  similar  whether  the  client  be  an  executive 
agency,  the  Congress  or  a  federal  judge.  The  uniqueness  that  exists  is  in  the 
nature  of  government  representation  itself — e.g.  government  may  confess  error 
where  private  counsel  could  not — not  in  the  nature  of  the  particular  "client." 

When  the  Department  undertakes  representation  of  a  congressional  client  it 
insists  on  retaining  control  of  the  litigation  and  making  the  litigative  decisions. 
Conflicts  of  opinion  are  normally  resolved  by  discussion  ;  if  they  are  not  in  a 
given  case,  private  counsel  is  recommended.  The  decisions  are  made  by  the 
appropriate  litigating  division  in  the  same  manner  as  in  all  other  cases — deci- 
sion by  counsel  handling  tlie  litigation  in  consultation  with  the  "client,"  wi*^h 
review  by  supervisors  where  appropriate.  Decisions  as  to  appeals  are  made  by 
the  Solicitor  General  after  discussion  with  the  litigating  division. 
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The  Scope  of  Immunity  for  Legislative  Acts 

1.  The  situation  posited  is,  of  course,  hypothetical  and  it  would  be  inappro- 
priate for  a  representative  of  the  Department  of  Justice  to  suggest  an  answer. 
The  time  may  come  when  the  Department  would  be  requested  to  represent  a 
Member  of  Congress  in  such  a  situation  and  it  would  be  undesirable  to  fore- 
close or  prejudice  argumentation  by  taking  a  position  at  this  time. 

2.  Same  comment  as  1  above.  It  should  also  be  noted  that  McMillan  is  still  in 
litigation  with  the  Department  representing  the  Public  Printer. 

constitutional  authority  to  define  legislative  acts 

1.  The  question  appears  to  raise  tlie  issue  whether  tlie  Speech  or  Debate 
Clause  is  the  only  possible  source  of  legislative  authority  to  enact  immunity 
provisions  relating  to  Congress.  If  this  is  the  thrust  then  the  answer  must  be 
that  this  is  not  the  only  source  of  legislative  authority.  Congress  could,  for 
example,  place  restrictions  on  the  jurisdiction  of  the  federal  courts — particu- 
larly the  lower  federal  courts — in  such  a  manner  as  to  foreclose  particular 
actions  against  the  Congress. 

2.  Unlilve  Article  II  which  vests  "The  executive  Power"  and  Article  III 
which  vests  "The  judicial  Power,"  Article  I  contains  a  more  limited  agent — 
"All  legislative  Powers  herein  granted."  On  its  face  "here"  might  be  read  to 
refer  only  to  Article  I  itself  but  it  seems  clear  from  reading  the  Constitution 
as  a  whole  that  "herein"  means  in  this  Constitution.  Similarly,  the  Necessary 
and  Proper  Clause  in  Article  I,  section  8  would  appear  to  apply  to  all  of  the 
powers  vested  in  the  Congress. 

These  powers  could  relate  to  the  legislating  of  immunity  in  a  number  of 
ways.  As  mentioned  above,  jurisdiction  of  the  federal  courts  could  be  circum- 
scribed. Offenses  such  as  bribery  and  conflict  of  interest  could  possibly  be  de- 
fined to  exclude  members  from  liability.  The  authority  to  legislate  for  the 
District  of  Columbia  might  be  utilized  to  exempt  Members  of  Congress  from  all 
laws  in  the  District,  etc.  As  a  technical  matter,  several  variations  could  be 
used.  The  wi.sdom  of  using  them  is,  of  course,  a  separate  matter. 

congressional  responsibility  under  article  I,  section  5 

1.  There  are  serious  and  pos.sibly  even  overwhelming  difficulties  in  self-disci- 
plining by  the  Congress.  As  a  political  matter  it  would  be  extremely  difficult 
for  members  to  act  against  a  colleague  whose  support  they  may  need  for  some 
legislative  matter.  At  the  .same  time,  it  might  be  far  too  easy  to  abuse  the 
discipline  function  with  respect  to  the  "maverick"  member  who,  for  example, 
continually  criticizes  the  operations  of  the  Congi-ess. 

Aside  from  political  difficulties,  meml)ers  simply  do  not  have  the  time  to 
devote  to  a  discipline  system  which  would  encompass  the  neces.sary  investiga- 
tion and  heai'ing  to  assure  fairness.  Such  proceedings  can  be  extremely  time- 
consuming.  At  present.  Congress  also  laclvS  the  staff  necessary  to  conduct  such 
investigations  free  from  other  duties. 

2.  As  the  Committee  may  be  aware  the  question  of  delegating  disciplinary 
authority  over  members  of  Congress  was  argued  by  the  Department  in  the 
Brewster  case.  The  arguments  in  support  of  such  delegation  are  set  forth  in 
the  government's  brief.  The  wi.sdom  of  delegating  is  a  matter  on  which  we 
express  no  opinion. 

JX'RISDICTION     OF    THE     CoURTS 

1.  While  the  general  proposition  stated  is  accurate  in  many,  and  perhaps 
most,  instances  of  inquiry  into  the  details  of  the  legislative  process,  it  is  not 
universally  true.  In  Powell  v.  McCormnck.  395  U.S.  486.  the  Court  held  that  it 
had  jurisdiction  to  review  the  legislative  act — exclusion — and  pass  on  the 
merits  even  though  the  individual  members  could  not  be  held  liable.  Similarly, 
the  court  would  almost  certainly  review  tlie  legislative  action  in  a  contempt 
enforcement  proceeding  or  a  habeas  corpus  action  based  on  .summary  contempt. 
Cf.  KiJboiirn  v.  Thompson,  103  U.S.  168.  The  immunity  of  the  legislator  is  not 
an  automatic  bar  to  the  review  of  the  "propriety  of  the  exercise  of  legislative 
powers." 
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2.  Again  the  proposition  is  not  tinirersally  tnie.  For  example,  lack  of  com- 
mittee jurisdiction  under  the  standing-  rules  may  he  raised  and  considered  as 
a  defense  in  a  contempt  of  Congress  prosecution.  It  might  he  noted,  in  addi- 
tion, that  the  "full  faith  and  credit"  hmguage  of  Article  IV  relates  to  State 
recognition  of  the  act  of  other  States,  not  to  judicial  recognition  of  legislative 
precedents. 

3.  The  statement  is  accurate  inasmuch  as  the  courts  themselves  must  decide 
whether  they  have  jurisdiction. 

Senator  Abourezk.  I  want  to  ask  some  questions  about  the  authority 
for  the  Department's  involvement  in  eon^ressional  cases. 

Mr.  Jaife  cites  two  statutes  as  authorizing  departmental  involve- 
ment in  congressional  cases.  These  are  2  U.S.C.  118,  and  28  U.S.C. 
517  and  518.  Does  the  Department  still  rely  on  those  statutes? 

Mr.  Lee.  Yes. 

Senator  Abourezk.  Does  the  Department  rely  on  any  other  statu- 
tory authority  for  handling  congressional  cases? 

Mr.  Lee.  To  my  knowledge,  those  are  our  bases. 

Senator  Abourezk.  I  want  to  submit  for  the  record  a  copy  of  2 
U.S.C.  118. 
[The  statute  referred  to  appears  as  exhibit  89  following :] 

Exhibit  89 

§118.  Actions  against  officers  for  official  acts. 

In  any  action  brought  against  any  person  for  or  on  account  of  anything  done 
by  him  while  an  officer  of  either  House  of  Congress  in  the  discharge  of  his 
official  duty,  in  executing  any  order  of  such  House,  the  United  States  attorney 
for  the  district  within  which  the  action  is  brought,  on  being  thereto  requested 
by  the  officer  sued,  shall  enter  an  appearance  in  behalf  of  such  officer;  and  all 
provisions  of  the  eighth  section  of  the  Act  of  July  28,  1866,  entitled  "An  Act 
to  protect  the  revenue,  and  for  other  purposes",  and  all  provisions  of  the  sec- 
tions of  former  Acts  therein  referred  to,  so  far  as  the  same  relate  to  the  removal 
of  suits,  the  withholding  of  executions,  and  the  paying  of  judgments  against 
revenue  or  other  officers  of  the  United  States,  shall  become  applicable  to  such 
action  and  to  all  proceedings  and  matters  whatsoever  connected  therewith  and 
the  defense  of  such  action  shall  thenceforth  be  conducted  under  the  .supervision 
and  direction  of  the  Attornpv  General.  (Mar.  3,  1875,  ch.  130,  §  8,  18  Stat.  401; 
June  25, 1948,  ch.  646,  §  1,  62  Stat.  909.) 

Senator  Abourezk.  That  section  states  that  when  requested  by  Con- 
gress, your  Department,  and  I  quote,  "shall  enter  an  appearance"  in 
behalf  of  an  officer  of  Congress  in  any  action  which  challenges  the 
officer's  discharge  of  his  official  duty  in  executing  any  order  of  either 
House. 

Do  you  know  how  many  times  the  Department  of  Justice  has  been 
asked  to  represent  an  officer  of  Congress  under  this  statute  ? 

Mr.  Lee.  I  really  do  not.  The  five  instances  that  I  mentioned,  I  do 
not  think  involved  officers  of  Congress.^ 

Senator  Abourezk.  I  am  referring  to  the  request. 

Mr.  Jaffe.  We  have  had  requests  in  recent  years  on  very  frequent 
occasions  from  the  Clerk  of  the  House  and  the  Secretary  of  the 
Senate.  Livariably  we  do  undertake  that  representation.  On  a  few 
occasions  we  have  not,  where  there  has  been  a  conflict,  and  the  cases 
I  have  in  mind  all  had  to  do  with  the  Federal  Election  Campaign  Act. 

Senator  Abourezk.  Could  you  list  the  five  cases  in  which  your 
Department  was  formally  requested  to  provide  counsel  under  section 


^The  Atp  pnsps  in  which  tlie  Departmnnt  doclineci  to  reprpspnt  Conprrpss  did  inolTide 
two  nasps  .igfinst  officersi  and  in  whip'i  thp  rponpst  for  representation  was  made  under 
2  U.S.C.  118.  See  exhibit  85  in  text  at  p.  3G  following. 


35 

118,  but  declined  to  do  so,  and  describe  the  reason  why  these  requests 
were  declined  ? 

Mr.  Lee.  Would  you  like  me  to  take  some  time  to  do  that  now  ?  I  do 
have  it  spelled  out  "and  could  submit  it  for  the  record,  or  I  could  read 
it  at  this  time. 

Senator  Abourezk.  Go  ahead,  if  you  would  like  to. 

Mr.  Lee.  Fritz  v.  Cranston,  No.  70-297  central  district  of  Cali- 
fornia. The  complaint  charges  a  fraudulent  conspiracy  between  Sena- 
tor Cranston  and  Administrator  of  VA  to  deprive  the  plaintiff  of 
benefits.  Senator  Cranston  formally  requested  representation  by  the 
Department,  but  pursuant  to  an  oral  agreement  between  Senator 
Cranston  and  the  Assistant  Attorney  General,  Senator  Cranston 
agreed  to  obtain  private  representation.  Our  records  show  the  court, 
of  its  own  motion,  dismissed  the  complaint  on  March  5, 1970,  for  lack 
of  diversity  of  citizenship. 

Next  is  Commo7i  Cause  v.  Jennings,  848-72  in  the  Court  of  tlie  Dis- 
trict of  Columbia,  a  suit  for  declaratory  judgment  that  defendant  was 
not  enforcing  the  Federal  Election  Campaign  Act  and  an  injunction 
to  restrain  the  defendant  from  increasing  the  cost  of  finance  state- 
ments from  10  cents  per  page  to  $1  per  page.  The  defendant  requested 
representation;  the  Department  declined  representation  for  the  reason 
of  substantial  possibility  of  a  conflict  of  interest  presented  because 
both  the  Clerk  of  the  House  and  defendant  and  Department  were 
separately  assigned  enforcement  responsibilities  by  the  act.  and  this 
suit  was  addressed  to  enforcement  responsibility.  That  would  be  an 
officer  case. 

Nader  v.  Mitchell,  a  suit  against  the  Attorney  General  and  the  U.S. 
attorney.  Clerk  of  the  House  and  Secretary  of  the  Senate,  charging 
them  with  failure  properly  to  enforce  the  Federal  Corrupt  Practices 
Act.  Suit  sought  a  mandatory  injunction  to  compel  enforcement  of 
tliat  act  and  to  direct  the  Attorney  General  and  the  U.S.  attorney 
to  exercise  their  discretion  to  prosecute  violators.  The  Clerk  of  the 
House  formall.y  requested  representation,  which  was  extended  with  a 
caveat,  however,  that  if  a  possible  divergence  of  interest  should  de- 
velop as  the  case  progressed,  he  would  be  advised  to  obtain  other 
counsel.  Some  weeks  later  the  Clerk  was  advised  disputes  over  en- 
forcement of  the  act  in  question  had  arisen  between  the  Clerk  and 
Department,  and  it  was  suggested  the  Clerk  obtain  other  counsel, 
which  he  did.  The  Secretary  of  the  Senate  did  not  request  representa- 
tion and  has  always  been  represented  in  this  lawsuit  by  other  counsel. 

Doe  V.  McMillan.  This  was  a  suit  for  damages,  declaratory  judg- 
ment and  injunction  for  alleged  invasion  of  privacy,  resulting  from 
dissemination  of  congressional  report  on  the  District  of  Columbia 
school  system  that  included  th^  identification  of  students  in  allegedly 
derogatory  context.  The  Justice  Department  did  afford  representa- 
tion in  the  district  and  circuit  courts,  but  declined  representation 
in  the  Supreme  Court  in  light  of  the  Department's  position  in  the 
Gravel  and  Brev^ster  cases. 

Similarly  in  Eastland  v.  United  States  Serviceme'nh  Fund,  which 
was  a  suit  from  a  joint  congressional  subpena  of  certain  banks  for 
information  regarding  certain  organizations.  The  Department  af- 
forded representation  in  district  and  circuit  courts,  but  declined  rep- 
resentation to  the  Supreme  Court  in  light  of  the  special  i^rosecutor's 
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'position  in  N/xon  v.  United  States  and  a  possible  conflict  with  the 
Department's  position  as  amicus  iji  Senate  Select  Committee. 

[The  list  provided  by  the  Department  appears  as  exhibit  85  fol- 
lowing :] 

Exhibit  85 

List  of  Known  Cases  in  the  Past  5  Years  in  Which  Officers,  Members, 
Employees,  or  AgIencies  of  Congress  Have  Formally  REQirESTEo  Representa- 
tion at  Some  Point  in  the  Proceedings 

Fritz  V.  Cranston,  70-297  (CD.  Cal.)-  The  complaint  charged  a  fraudulent 
conspiracy  between  Senator  Cranston  and  the  Administrator  of  the  Veterans 
Administration  to  deprive  the  plaintiff  of  benefits.  Senator  Cranston  formally 
requested  representation  by  the  Department  but,  pursuant  to  an  oral  agreement 
between  Senator  Cranston  and  the  Assistant  Attorney  General,  Senator  Cran- 
ston agreed  to  obtain  private  representation.  Our  records  show  that  the  court 
of  its  own  motion,  dismis.sed  the  complaint  on  March  5,  1970,  for  lack  of  diver- 
sity of  citizenship. 

Common  Cause,  et  al.  v.  Jennings,  848-72  (D.D.C.).  Suit  for  declaratory  judg- 
ment that  defendant  was  not  enforcing  the  Federal  Election  Campaign  Act  and 
for  an  injunction  to  restrain  the  defendant  from  increasing  the  cost  of  finance 
statement  from  10  cents  per  page  to  .$1  per  page.  The  defendant  requested  rep- 
resentation. The  Department  declined  representation  for  the  reason  that  a  sub- 
stantial possibility  of  a  conflict  of  interest  was  presented  because  both  the  Clerk 
of  the  House,  the  defendant,  and  the  Department  of  Justice  were  separately 
assigned  enforcement  responsibilities  by  the  act  and  this  suit  was  addressed 
to  enforcement  responsibility. 

Nader,  et  al.  v.  Mitchell,  243-72  (D.D.C.).  Suit  against  the  Attorney  General, 
the  U.S.  Attorney  for  the  District  of  Columbia,  the  Clerk  of  the  House,  and  the 
Secretary  of  the  Senate,  charging  them  with  failure  properly  to  enforce  the 
Federal  Corrupt  Practices  Act.  The  suit  sought  a  mandatory  injunction  to 
compel  enforcement  of  that  act  and  to  direct  the  Attorney  General  and  the 
T^.S.  attorney  to  exercise  their  discretion  to  prosecute  violators.  The  Clerk  of 
the  House  formally  reciuested  representation  which  was  extended  with  the 
caveat,  however,  that  if  a  possible  divergence  of  interest  should  develop  as  the 
case  progressed,  that  he  would  be  advised  to  obtain  other  counsel.  Some  weeks 
later  the  Clerk  was  advised  that  disputes  over  the  enforcement  of  the  act  in 
question  had  arisen  between  the  Clerk  and  the  Department  and  it  was  suggested 
that  the  Clerk  obtain  other  counsel,  which  he  did.  The  Secretary  of  the  Senate 
did  not  request  representation  and  was  always  represented  in  this  lawsuit  by 
other  counsel. 

Doe  V.  McMillan,  412  U.S.  30fi  (1973).  A  suit  for  damages,  declaratory  judg- 
ment, and  injunction  for  alleged  invasion  of  privacy  resulting  from  dissemina- 
tion of  congressional  report  on  District  of  Columbia  school  system  that  included 
the  identification  of  students  in  derogatory  contexts.  The  Justice  Department 
afforded  representation  in  the  district  and  circuit  courts,  but  declined  represen- 
tation in  the  Supreme  Court  in  light  of  the  Department's  position  in  the  Grai'el 
and  Brewster  cases. 

Eastland  v.  United  States  Servicemen's  Fund,  43  U.S.L.W.  4635  (May  27, 
1975).  A  suit  to  enjoin  a  congressional  subpena  to  certain  banks  for  informa- 
tion regarding  certain  organizations.  The  Justice  Department  afforded  repre- 
sentation in  the  district  and  circuit  courts,  but  declined  representation  in  the 
Supreme  Court  in  light  of  the  Special  Prosecutor's  position  in  Nixon  v.  United 
States  and  the  Department's  past  position  in  Gravel  and  Brewster. 

Senator  Abourezk.  Would  you  also  submit  for  the  record  addi- 
tional letters  and  memorandums  which  explain  the  Department's 
decision  to  decline  the  requests? 

Mr.  Lee.  ^\v.  Chairman.  I  will  examine  what  we  have.  In  light  of 
that  request,  if  I  could  make  a  determination  after  I  look  at  the  docu- 
ments and  determine  their  nature,  we  will  make  some  kind  of  re- 
sponse. 

Senator  Aboitrezk.  If  you  decide  not  to  provide  something,  would 
you  give  us  the  reason  why? 
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Mr.  Lee.  Of  course. 

[Subsequent  to  the  hearing  the  Justice  Department  submitted  the 
following  statement :] 

In  regard  to  the  five  congressional  cases  submitted  for  the  record  in  which 
the  Department  decided  not  to  provide  presentation,  it  is  considered  that  since 
the  individuals  had  requested  legal  representation  from  the  Justice  Department 
that  it  would  be  best  for  the  committee  under  such  circumstances  to  obtaiu 
any  inducement  that  they  desire  from  the  individuals  involved. 

Senator  Abourezk.  The  language  of  section  118  is  mandatory.  It 
says  when  re(iuested  to  do  so.  your  Department  "shall''  enter  an  ap- 
pearance on  behalf  of  an  officer  of  Congress.  How  does  your  Depart- 
ment interpret  this  statute  to  permit  Justice  to  choose  whether  or  not 
30U  represent  an  officer  of  Congress ? 

Mr.  Lee.  It  is  not  really  a  problem  of  interpretation  as  to  w^hat  the 
statute  says.  It  is  simply  that  the  literal  compliance  with  this  statute 
places  the  individual  Justice  Department  lawyers  in  certain  instances 
where  there  are  conflicts  in  violation  of  our  professional  responsi- 
bility, a  result  w-hich  we  are  sure  Congress  did  not  intend. 

Senator  Abourezk.  You  do  understand  it  to  be  mandatory  then? 

Mr.  Lee.  It  says  "Shall." 

Senator  Abourezk.  Your  answer  is  yes  ? 

Mr.  Lee.  We  understand  it  to  be  mandatory  as  you  customarily 
read  a  statute,  but  because,  in  certain  circumstances,  it  puts  us  in  a 
violation  of  our  professional  responsibility,  we  simply  cannot  follow 
its  mandatory  provisions  under  those  circumstances. 

Senator  Abourezk.  Would  vou  say  to  read  the  statute  literally  then 
would  render  the  statute  unconstitutional  ? 

Mr.  Lee.  Perhaps:  the  very  minimum  is  that  it  places  the  lawyer  in. 
violation  of  his  professional  obligation. 

Senator  Abourezk.  It  also,  because  the  lawyer  is  an  employee  of  the 
Justice  Department,  it  places  somewhat  of  a  burden  upon  the  Depart- 
ment, itself,  since  he  works  with  Justice  Department. 

Mr.  Lee.  That  is  correct, 

[Supplemental  question  and  answer  follows:] 

Question.  Section  118  uses  the  word  "shall."  So  does  2  U.S.C.  194  and  28 
r.S.C.  2679(c)  of  the  Tort  Claims  Act.i  Is  the  amount  of  discretion  whicli  the 


'  2  U.S.C.  194  provides  : 

§  194.  Certification  of  failure  to  testify  ;  grand  jury  action  failing  to  testify  or  produce 
records 

Whenever  a  witness  summoned  as  mentioned  in  section  192  fails  to  appear  to  testify 
or  fails  to  produce  any  hooks,  records,  or  documents,  as  required,  or  whenever  any 
witness  so  summoned  refuses  to  answer  any  question  pertinent  to  the  subject  under 
inquiry  before  either  House,  or  any  joint  committee  established  by  a  joint  or  concurrent 
resolution  of  the  two  Houses  of  Congress,  or  any  committee  or  subcommittee  of  either 
House  of  Congress,  and  the  fact  of  such  failure  or  failures  is  reported  to  either  House 
while  Congress  is  in  session,  or  when  Congress  is  not  in  session,  a  statement  of  fact 
constituting  .such  failure  is  reported  to  and  filed  with  the  President  of  the  Senate  or  the 
Speaker  of  the  House,  it  shall  be  the  dut.v  of  the  said  President  of  the  Senate  or  Speaker 
(if  the  ITousH.  as  the  case  may  be.  to  certify  and  he  shall  so  certify,  the  statement  of  facts 
aforesaid  under  the  seal  of  the  Senate  or  House,  as  the  case  may  be.  to  the  appropriate 
United  States  attorney,  whose  duty  it  shall  be  to  bring  the  matter  before  the  grand  jury 
for  its  action. 

2S  U.S.C.  2079(c)  provides: 

The  Attorne.v  General  shall  defend  au.v  civil  action  or  nroceeding  brought  in  any  court 
against  any  emploioe  of  the  Government  or  his  estate  for  any  such  damage  or  injury. 
The  employee  against  whom  such  civil  action  or  proceeding  is  brought  shall  deliver  within 
such  time  after  date  of  service  or  knowledge  of  service  as  determined  by  the  Attorne.v 
General,  all  process  served  upon  him  or  an  attested  true  copy  thereof  to  his  immediate 
superior  or  to  whomever  was  designated  b.v  the  head  of  his  department  to  receive  such 
papers  and  such  person  shall  promptly  furnish  copies  of  the  pleadings  and  process  therein 
to  tlip  Ignited  States  attorne.v  for  the  district  embracing  the  place  wherein  the  proceeding 
is  brought,  to  the  Attorney  General,  and  to  the  head  of  his  employing  Federal  agency. 
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Department  haa  under  these  three  statutes  the  same  and,  if  not,  how  and  why 
■does  it  differ? 

Answer.  The  use  of  the  word  "shall"  in  section  2679(c)  of  the  Tort  Claims 
Act  does  not  present  the  ethical  problems  as  does  the  use  of  this  same  word 
An  the  other  two  statutes. 

Section  118  requires  the  Justice  Department  to  provide  representation  for 
persons  in  the  defense  of  litigation  arising  out  of  their  performance  of  their 
duties  as  officers  of  Congress.  Such  representation  is  mandatory  when  the  de- 
fendant was  acting  "in  the  discharge  of  his  official  duty."  The  operation  of  the 
statute  may  sometimes  place  Justice  Department  lawyers  in  a  conflict  of  interest 
situation.  However,  since  there  is  a  readily  available  solution  in  such  cases — • 
the  employment  of  independent  outside  counsel — the  potential  tension  between 
the  statutory  language  and  the  Department  lawyer's  ethical  responsibility  has 
never  ripened. 

With  regard  to  2  U.S.C.  194,  there  are  circumstances  under  which  literal 
application  of  the  statute's  mandatory  langauge  would  raise  serious  constitu- 
tional questions,  and  might  place  the  Attorney  General  in  a  dilemma  between 
his  ethical  responsibilities  as  a  lawyer  and  his  constitutional  duties.  Requiring 
the  Attorney  General  to  prosecute  a  Federal  official  for  taking  action  which 
the  Attorney  General  has  advised  was  proper  would,  of  course,  place  the 
Attorney  General  in  an  impossible  conflict  situation.  Here  again,  however,  the 
problem  is  one  which  need  not  arise.  It  lies  within  Congress  option  to  elect 
other  means  of  enforcing  its  siibpenas  which  do  not  present  the  same  ethical 
and  constitutional  problems. 

Senator  Abourezk.  Are  you  aware  of  the  legislative  history  of  118? 

'Mv.  Lee.  I  am  not,  Mr.  Chairman. 

Senator  Abottrezk.  I  am  ^oing;  to  submit  for  the  record  a  copy  of 
the  legislative  history  of  that  section.  It  was  an  amendment  to  the  1875 
Sundry  Civil  Appropriations  Act  introduced  by  then-Speaker  of  the 
House  James  Blaine.  Congressman  Blaine  was  a  Republican  from 
]\Iaine  who  later  ran  unsuccessfully  for  President.  In  his  capacity  as 
Speaker,  he  had  been  defendant  in  a  nmnber  of  lawsuits.  Although 
Congress  had  reimbursed  him  for  his  expenses  in  defending  these 
suits,  he  wished  to  establish  a  routine  procedure  for  handling  such 
-matters. 

The  Justice  Department  had  been  created  5  years  earlier.  They  had 
been  given  the  responsibility  for  handling  suits  against  Government 
revenue  officers  and  other  civil  servants.  Congressman  Blaine's 
amendment,  which  became  section  118,  copied  these  early  assignments 
of  responsibility  to  Justice.  There  is  nothing  in  the  legislative  history 
of  section  118  which  indicates  Conjrress  thought  the  Department  had 
any  discretion  to  choose  which  officers  of  Congress  it  would  defend 
and  in  which  cases. 

[The  legislative  history  referred  to  appears  as  exhibit  90  follow- 
ing:] 

Exhibit  90 

Mr.  Blaine,  (the  Speaker).  I  desire  to  offer  an  amendment  to  this  bill,  if  I 
can  get  the  attention  of  the  committee,  which  would  be  liable  to  the  point  of 
order.  It  is  new  legislation,  and  I  offer  it  in  the  interest  of  those  who  may 
hereafter  be  officers  of  the  House  of  Representatives.  I  am  about  at  the  end 
of  my  own  official  connection  with  the  House,  and  I  have  in  my  own  person 
.suffered  the  inconvenience  which  this  section,  if  adopted,  will  remedy.  It  is 
intended  to  protect  officers  who  are  sued  for  acts,  official  acts  done  by  order  of 
the  House.  I  was  myself  sued  for  the  modest  sum  of  $100,000  for  issuing  a 
warrant  to  put  a  recusant  witness  in  jail,  and  it  cost  a  considerable  sum  of 
money  to  defend  that  suit.  The  House  of  course  very  generously  came  to  the 
rescue.  But  I  think  that  officers  of  the  House,  acting  under  orders  of  the  House, 
ought  to  be  placed  on  the  same  basis  as  that  on  whicli  thfi'  law  now  places 
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revenue  officers.  I  therefoTe  ask  unanimous  consent  to  offer  an  amendment 
wliich  has  been  very  carefully  drawn  by  the  attorney  who  has  had  charge  of 
the  suit  of  Joseph  B.  Stewart  against  myself  and  the  Sergeant-at-Arms.  It  has 
not  been  offered  on  account  of  any  relation  to  this  case.  I  offer  it  now  because 
I  am  entirely  out  of  the  wood  for  the  benefit  of  future  officers.  If  it  had  any 
relation  to  myself  I  would  not  have  introduced  it. 

Mr.  Garfield.  You  are  only  out  of  the  wood  if  the  deficiency  bill  passes. 

Mr.  Blaine.  Not  at  all.  The  House  agreed  to  assume  it.  If  the  appropriation 
is  not  made  now  it  will  be  hereafter.  I  ask  the  Clerk  to  read  the  amendment 
which  I  send  to  the  desk. 

The  Clerk  read  as  follows  : 

"Be  it  enacted,  d.c,  That  in  any  action  now  pending  or  which  may  be  brought 
against  any  officer  for  or  on  account  of  anything  done  by  him  while  an  officer 
of  either  House  of  Congress,  while  in  the  discharge  of  his  official  duty  in  exe- 
cuting any  order  of  such  House,  the  district  attorney  for  the  district  within 
which  the  action  is  brought,  on  being  thereto  requested  by  the  officer  sued, 
shall  enter  an  appearance  in  behalf  of  such  officer ;  and  all  provisions  of  the 
eighth  section  of  the  act  of  July  28.  1S66,  eatitled  "An  act  to  pi'Otect  the  reve- 
nue and  for  other  purposes,"  and  also  all  provisions  of  the  sections  of  former 
acts  therein  referred  to,  so  far  as  the  same  relate  to  the  removal  of  suits,  to 
withholding  of  executions,  and  the  payment  of  judgments  against  revenue  or 
other  officers  of  the  United  States,  shall  become  applicable  to  such  action  and 
to  all  proceedings  and  matters  whatsoever  connected  therewith ;  and  the  defense 
of  such  action  shall  thenceforth  be  conducted  under  the  supervision  and  direc- 
tion of  the  Attorney-General." 

Mr.  NiBLACK.  Should  that  not  come  in  as  an  additional  section  of  the  bill  ? 

Mr.  Blaine.  It  will  be  so  entered. 

Mr,  Cox.  I  have  only  to  say  to  the  distinguished  gentleman  from  Maine  that 
it  is  generally  supposed  on  this  side  of  the  House  that  this  amendment  is 
offered  for  the  benefit  of  candidates  for  the  Speakership  of  the  next  Congress ; 
and  I  wish  to  say  that  we  all  thank  him  very  kindly  for  taking  care  of  us. 

The  amendment  was  agreed  to. 

36  Congressional  Record  2016-2017  (March  1,  1875). 

Senator  Abourezk.  In  light  of  this  legislative  history  how  can  the 
Department  argue  that  it  has  any  discretion  at  all  in  choosing 
whether  or  not  to  defend  an  officer  of  Congress? 

Mr.  Lee.  V/ell,  this  raises  once  again  the  problem  of  the  variety  of 
roles  that  the  Justice  Department  lawyers  play.  You  have  mentioned 
a  couple  of  them,  and  in  addition,  of  course,  we  are  lawyers  and  we 
are  bound  by  standards  of  j^rofessional  conduct.  Where  the  Depart- 
ment can  discharge  its  responsibility  by  either  negotiating  with  the 
individual  to  hire  his  own  counsel,  or,  as  the  Department  has  done, 
employ  at  its  own  expense  outside  lawyers  to  represent  the  individual, 
we  feel  that  there  is  not,  and  traditionally  has  not  been  the  need  to 
face  that  kind  of  confrontation  between  the  literal  language  of  the 
statute  and  the  requirements  of  the  professional  responsibility  of  the 
lawyer. 

From  a  literal  standpoint,  if  the  Congressman  were  not  to  agree  to 
hire  his  own  outside  lawyer,  I  suppose  that  in  each  instance  we  could 
comply  simply  by  hiring  independent  counsel  and  paying  for  it. 

Senator  Abourezk.  Who  would  rim  the  case  then  ?  Justice  ? 

Mr.  Lee.  No,  sir.  Justice's  only  involvement  in  those  cases — and  we 
face  it  from  time  to  time — its  only  involvement  is  that  we  pay  the 
bills.  His  entire  lawyer-client  obligations  run  to  his  client. 

Senator  Abourezk.  Are  you  saying  you  are  willing  now  to  m.ake 
that  a  policy  of  the  Justice  Department? 

Mr.  Lee.  No;  what  I  am  saying,  insofar  as  when  the  situations  are 
appropriate  that  is  one  of  the  alternatives  that  can  be  followed.  That 
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is  the  policy  of  the  Justice  Department.  I  cannot  say,  I  am  not 
authorized  to  say  on  behalf  of  the  Justice  Department  what  are  all  of 
the  circumstances  under  which  we  would  do  that. 

Senator  Abourezk.  There  are  some  in  which  you  might  not  do  it  ? 

Mr.  Lee.  I  just  do  not  know. 

Senator  Abourezk.  Is  it  accurate  to  say  there  are  some  cases  where 
you  miofht  not  ^ 

Mr.  Lee.  Where  we  might  not  ?  That  is  correct,  but  I  would  not  say 
that  I  am  certain  that  under  all  circumstances  we  would  not. 

Senator  Abourezk.  The  possibility  exists  you  would  not  do  it  in 
some  cases  ? 

Mr.  Lee.  I  am  not  the  Attorney  General,  and  I  have  not  submitted 
that  question  to  him. 

Professor  Kurlaxd.  T  am  glad  you  are  not  the  Attorney  General. 

[Supplemental  question  and  answer  follows:] 

Question.  Could  you  describe  the  Justice  Department's  practice  and  policy 
regarding  hiring  and  reimbursing  independent  counsel? 

Answer.  Conflict  problems  may  sometimes  arise  where  the  subject  matter 
of  civil  litigation  or  congressional  inquiry  for  which  representation  is  sought 
is  also  the  focus  of  an  ongoing  criminal  investigation  or  criminal  indictment. 
The  statiis  of  the  Government  attorney  as  the  employee  of  a  prosecuting 
agency,  as  well  as  the  general  requirement  that  information  related  to  criminal 
acts  be  disclosed  make  it  inappropriate  for  the  Government  attorney  to  represent 
the  interests  of  a  Government  employee  who  may  be  the  subject  of  a  criminal 
investigation.  On  the  other  hand,  important  governmental  policies  require  that 
some  form  of  civil  representation  be  provided  for  governmental  employees  in 
legal  proceedings  arising  out  of  their  governmental  responsibilities.  Represen- 
tational conflicts  also  arise  where  the  interests  of  Federal  codefendauts  are 
in  conflict  with  each  other  (see  EC  5-15).  As  a  result,  the  Justice  Department 
has  determined  that  it  will  retain  private  attorneys  to  represent  present  or 
former  Government  employees  in  civil  litigation  the  subject  matter  of  which  is 
also  the  focus  of  an  ongoing  criminal  investigation.  The  Jiistice  Department 
attempts  to  retain  private  attorneys  in  these  situations  at  an  average  rate  of 
between  $50  and  $75  per  hour.  In  retaining  a  private  attorney,  a  strong 
preference  is  accorded  to  the  choice  of  the  party-seeking  representation.  Law- 
yers are  retained  only  for  specific  proceedings  and  it  is  made  clear  that  the 
relationship  of  responsibility  between  the  private  attorney  and  client  runs  only 
to  the  Government  employee.  The  attorney  acts  without  supervision  or  control 
of  any  kind  from  the  Department  of  Justice. 

Senator  Abourezk.  I  wonder  if  you  would  submit  for  the  record  a 
list  of  the  occasions  over  the  last  3  years  when  Justice  has  hired  and 
paid  for  independent  counsel  in  congressional  cases  or  cases  involving 
judffes  or  executive  branch  employees? 

I^Ir.  Lee.  Yes. 

[The  list  provided  by  the  Department  appears  as  exhibit  86  follow- 
ing:] 

Exhibit  86 

Names  and  Citatioxs  to  Cases  Where  the  Department  Has  Hired  Inde- 
pendent Counsel  in  Cases  Involving  Congress,  the  Judiciary,  or  the 
Executive   Branch 

1.  Rodney  Driver,  et  al.  v.  Richard  Helms,  et  al.,  civil  action  No.  75-224 
(U.S.D.C.  D.R.I.). 

2.  John  Doe,  et  al.  v.  John  McCone,  et  al.,  civil  action  No.  75-1211-CBR 
(TT.S.D.C.  N.D.  Ca.). 

?i.  Grove  Press,  Inc.,  et  al.  v.  CIA,  et  al,  civil  action  No.  75-3493  (U.S.D.C. 
S.D.N.Y.). 
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4.  Dorothy  King  v.  Barker,  civil  action  No.  73-C-493(l)    (U.S.D.C.  E.D.  Mo.). 

5.  Sterling  Bell  v.  United  States,  et  al.,  civil  action  No.  S-CIV-73-142 
(U.S.D.C.  S.D.  111.,  Alton). 

6.  Meiners  v.  Dana,  civil  action  No.  A-CIV-75-43  (U.S.D.C.  S.D.  111.,  Alton). 

7.  Sparrow  v.  Goodman,  361  F.  Supp.  566,  civil  action  No.  2988  (U.S.D.C. 
W.D.N.C,  Charlotte  Div.). 

Independent  private  counsel  were  hired  in  the  above  cases  for  two  separate 
reasons— either  there  existed  an  ongoing  criminal  investigation  by  the  Depart- 
ment of  Justice  or  there  existed  a  conflict  between  the  position.s  taken  by  the 
Federal  officials  who  were  defendants. 

8.  Breivere,  et  al.  v.  City  of  Chicago,  et  al.,  civil  action  Nos.  70-C-3026, 
70-C-2371,  70-C-1384.  and  70-C-3U29  (U.S.D.C.  N.D.  111.).' 

[An  article  appearing-  in  the  Washinaton  Star  regarding  the  hir- 
ing of  independent  counsel  appears  as  exhibit  114  following :] 

Exhibit  114 

Justice  Hires  Lawyers  for  CIA  Suits 

(By  Orr  Kelly) 

Nine  private  lawyers  have  been  hired  by  the  Justice  Department  to  represent 
34  present  and  former  Government  officials  who  are  being  sued  for  damages 
because  of  their  alleged  participatieu  in  CIA  mail-opening  programs. 

The  lawyers  will  be  paid  from  $50  to  $75  an  hour  under  contracts  negotiated 
by  the  Department. 

Some  of  those  involved  in  the  mail-opening  program  are  also  the  subjects  of 
a  criminal  investigation,  a  department  spokesman  said  today.  If  any  of  tho.se 
under  investigation  should  be  indicted,  their  Government-sponsored  representa- 
tion in  the  civil  suits  would  be  cut  off. 

The  Department  announcement  said  the  decision  to  hire  the  private  attorneys 
is  consistent  with  a  policy  under  which  present  and  former  employees  are 
represented  in  cases  involving  actions  they  took  while  they  were  Federal  ofBcials. 

The  decision  to  hire  the  private  attorneys  was  made  after  Assistant  Attorney 
General  Rex  E.  Lee,  who  is  in  charge  of  the  civil  division,  determined  that  it 
would  be  a  conflict  of  interest  for  the  Department  to  represent  the  individuals 
in  civil  cases  while  a  criminal  investigation  is  underway. 

The  CIA  has  confirmed  that  it  opened  mail  between  the  United  States  and 
Communist  countries  for  about  20  years,  from  1953  to  1973.  The  largest  single 
recipient  of  information  from  the  opened  mail — 57,846  items — was  the  FBI. 

Those  named  in  lawsuits  filed  in  Providence,  New  York  City  and  San  Fran- 
cisco include  CIA  Director  William  E.  Colby,  his  immediate  predecessors, 
James  R.  Schlesinger  and  Richard  Helms,  and  a  number  of  other  CIA  officials. 
Also  named  in  the  suits  are  top  postal  officials  of  the  Kennedy,  Johnson,  and 
Nixon  administrations  as  well  as  Justice  Department,  FBI,  and  White  House 
officials  of  those  administrations. 

The  Washington  lawyers  are  Jon  T.  Brown  and  J.  R.  Weill,  of  the  law  firm 
of  Duncan,  Brown,  Weinberg  &  Palmer ;  Plato  Caeheris,  of  the  firm  of  Hundley, 
Cacheris  &  Sharp ;  Alan  Y.  Cole,  of  the  firm  of  Cole  &  Groner :  Charles  R. 
Donnenfeld,  of  the  firm  of  Arent,  Fox,  Kinter,  Plotkin  &  Kahn,  and  William  E. 
Nelson. 

The  law.suits  were  filed  by  the  American  Civil  Liberties  Union  and  Grove 
Press  after  the  Rockefeller  Commission  and  the  Senate  Intelligence  Committee 
revealed  that  the  CIA  had  carried  on  a  long-term  mail-opening  operation  in 
which  thousands  of  letters  to  and  from  the  Soviet  Union  and  China  were 
opened  and  their  contents  photographed. 

Senator  Abourezk.  Also,  would  you  submit  for  the  record  a  list  of 
the  occasions  over  the  last  3  years  where  the  Justice  Department  has 
permitted  executive  branch  departments  or  agencies  to  hire  their  own 
private  lawyers,  when  those  agencies  are  normally  required  to  rely  on 
tlie  Department  for  representation?  You  can  submit  that  for  the 
record. 


*  See  text  and  exhibit  56  at  p.  .56  on  Breicere  case. 
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Mr.  Lee.  Let  me  make  sure  I  understand  what  that  question  is. 

Senator  Abourezk.  We  will  give  you  a  copy  of  the  questions  so  you 
will  know  exactly. 

[Subsequent  to  the  hearing  the  Justice  Department  submitted  the 
following  statement :] 

There  are  no  known  instances  in  which  agencies  or  Departments  were  per- 
mitted to  hire  independent  counsel  to  represent  themselves  in  court  for  reasons 
of  a  conflict  of  interest. 


[Supplemental  question  and  answer  follows:] 

Question.  What  is  the  Justice  Department's  role  in  permitting  other  executive 
branch  departments  and  agencies  to  hire  and  reimburse  independent  counsel? 

Answer.  Executive  departments  and  agencies  are  prohibited  by  law  from 
hiring  private  counsel  for  the  conduct  of  litigation,  whether  pending  adminis- 
tratively before  the  agency  or  before  the  courts.  See  28  U.S.C.  514-519, 
5  U.S.C.  3106.  The  Department  of  Justice  may,  however,  employ  private  counsel 
to  represent  the  interests  of  the  United  States  in  any  kind  of  legal  proceeding. 
See  28  U.S.C.  515,  543.  Section  514  of  title  28,  United  States  Code  is  derived 
from  section  3  of  the  act  of  February  14,  1871,  16  Stat.  412.  Section  3106  of 
title  5,  United  States  Code  is  derived  from  section  17  of  the  Department  of 
Justice  act  of  1870,  16  Stat.  164.  The  stated  congressional  intention  in  enacting 
the  latter  provision  was  to  put  an  end  to  the  hiring  of  private  counsel  by  the 
departments,  a  practice  deemed  costly  to  the  Government  and  susceptible  to 
perversion  to  purposes  of  favoritism.  The  first  mentioned  statute  (Sec.  3  of  the 
1871  act)  was  intended  to  provide  a  means,  theretofore  lacking  in  the  law,  for 
the  taking  of  testimony  in  the  cases  of  claims  pending  before  the  departments. 

We  are  aware  of  no  instance,  in  recent  years  at  least,  in  which  the  Depart- 
ment of  Justice  has  permitted  an  executive  department  or  agency  to  hire  and 
reimbui'se  private,  independent  counsel  for  the  conduct  of  litigation.  (See,  how- 
ever, 18  Ops.  Atty.  Gen.  135  (1885)).  On  rare  occasions,  it  has  come  to  our 
attention  that  an  agency  or  department  has  retained  private  counsel  to  repre- 
sent it,  usually  before  foreign  tribunals,  without  our  prior  consent. 

Senator  Abourezk.  Now,  the  case  which  directly  led  Congressman 
Blaine  to  introduce  section  118  was  a  tort  action  for  assault  and  false 
imprisonment  after  the  House  had  held  the  person  in  contempt  for 
refusing  to  testify.  I  will  submit  a  copy  of  that  case  for  the  record.^ 
Would  Justice  have  any  difficulty  handling  that  type  of  a  case  today  ? 

Mr.  Lee.  I  am  not  sure  I  miderstand  exactly  what  the  facts  were. 
Who  sued  whom  ? 

Senator  Abourezk.  It  was  a  tort  action  against  Congressman 
Blaine  as  Speaker,  brought  by  an  individual  after  the  House  held  him 
in  contempt  and  apparently  imprisoned  him  in  their  own  hoosegow. 

Mr.  Lee.  It  was  for  the  imprisonment  ? 

Senator  Abourezk.  False  imprisonment  and  assault  upon  that 
person. 

Mr.  Lee.  We  would  provide  the  representation, 

[Supplemental  questions  and  answers  follow :] 

Question.  In  a  case  such  as  McSurely  v.  McClellan  where  the  complaint 
alleges  a  conspiracy  to  deprive  plaintiffs  of  their  constitutional  rights  and  seeks 
damages  therefore,  how  does  the  Department  determine  whether  or  not  to 
represent  the  Member  of  Congress? 

Answer.  As  you  know,  the  Department  did  represent  the  congressional 
defendant  in  McSurely  v.  McClella/n.  We  did  so  notwithstanding  the  allegiations 
of  deprivation  of  constitutional  rights,   just   as  we  did   at   the   lower   court 


1 A  copy  of  the  case  of  Stewart  v.  Blaine,  appears  as  exhibit  4  in  the  appendix  at 

pp.  207  to  209. 
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levels  in  Doe  v.  McMillan  and  Eastland  cases,  both  of  which  also  alleged  depriva- 
tion of  individual  constitutional  rights.  In  these  as  in  other  cases,  we  will 
provide  such  representation  if  the  alleged  acts  of  the  defendant  fall  within 
the  scope  of  his  official  responsibilities  and  if  the  representation  would  not  put 
us  in  conflict  of  interest  position. 

Question.  Does  the  fact  that  a  Member  may  be  ordered  to  satisfy  a  money 
judgment  have  a  bearing  on  the  Justice  Department's  determination  of  v^hether 
to  provide  counsel  ? 

Ansiccr.  No.  The  principal  consideration  for  providing  representation  to  a 
Member  of  Congress  is  whether  the  challenged  actions  or  conduct  of  the  Member 
arose  solely  out  of  the  performance  of  his  duties  as  a  Congressman. 

Senator  Abourezk.  Would  the  Department  have  any  reason  to  ob- 
ject if  Congress  decided  to  terminate  your  Department's  obligations 
under  section  118  and  retain  private  counsel  to  handle  all  cases 
brought  against  officers  of  Congress,  all  cases,  not  just  some? 

Mr.  Jaffe.  My  recollection  is  that  earlier  attempts  have  been  made 
by  the  Congress  to  provide  for  a  counsel  of  its  own.  In  each  instance, 
my  recollection  is  that  the  Department  opposed. 

[Subsequent  to  the  hearing  the  Justice  Department  submitted  the 
following  statement :] 

The  only  known  statements  submitted  to  the  Congress  in  which  the  Depart- 
ment opposes  congressional  attempts  to  provide  for  a  counsel  of  its  own  are  in 
Mr.  Lee's  testimony  to  the  committee  on  December  12,  1975  which  is  contained 
in  this  record  und  the  statement  of  Assistant  Attorney  General  Uhlmann  of 
December  3,  1975  before  the  Senate  Committee  on  Government  Operations  on 
S.  495  at  pages  13-21  of  his  statement."^ 

Senator  Abourezk.  What  would  you  do  now  ? 

Mr.  Jaffe.  When  you  say  what  would  I  do  now,  I  would  recom- 
mend its  opposition  to  it  by  the  Department. 

Senator  Abourezk.  Why  would  you  recommend  its  opposition? 

Mr.  Jaffe.  I  think  in  many  instances,  at  least  the  form  in  which  it 
has  been  heretofore  set  up  would  have,  in  my  view,  constituted  the 
appointment  of  an  officer,  subject  only  to  the  control  of  the  Congress, 
who  would  have  some  enforcement  responsibilities  in  some  circmn- 
stances. 

Senator  Abourezk.  If  it  were  a  counsel  to  defend  Congress  and  its 
Members  and  officers,  where  would  the  enforcement  responsibility  lie  ? 

Mr.  Jaffe.  If  it  were  limited  to  defense  of  the  Congressmen  who 
were  sued,  in  whatever  capacity  the  Congress  saw  fit,  then  my  objec- 
tion would  be  minimized,  if  not  eliminated,  but  that  is  not  the  way 
the  earlier  bills  were  proposed. 

Senator  Abourezk.  You  would  have  no  constitutional  objection  to 
a  defense? 

Mr.  Jaffe.  No,  I  would  have  no  constitutional 


1  !Mr.  Uhlmann's  statement  appears  in  "Watergate  Reorganization  and  Rfform  Act  of 
1975,  '  hearings  before  the  Senate  Committee  on  Government  Operations,  1975.  part  IT  at 
pp.  2-38.  On  March  3,  1967,  Senator  Vance  Hartke  attempted  to  provide  for  the  establish- 
ment of  a  Cong-ressional  Cieneral  Counsel  b.v  amending  S.  355,  the  Legislative  Reorganiza- 
tion Act  of  1967.  The  amendment  was  defeated  pi-iiiiaril.v  because  Senator  Hartke's  proposal 
gave  the  new  officer  the  power  to  issue  binding  legal  opinions  on  the  interpretation  to  be 
given  to  statutes  of  Congress.  The  Justice  Department  was  never  requested  to  comment 
on  Senator  Hartlce's  proposal.  The  debate  on  Senator  Hartke's  amendment  anpears  at  113 
Cong.  Rec.  5361-5369  (March  3,  1967 ».  A  law  review  article  by  Senator  Hartke  on  his 
proposal  appears  in  114  Congressional  Record  21998-22001  (July  18,  1968). 

The  Congressional  General  Counsel  proposal  has  also  been  discussed  In  "Constitutional 
Immunity  of  Memliers  of  Congress,"  Joint  Committee  on  Congressional  Operations,  2 
parts,  1973,  and  "Removing  Politics  From  the  Administration  of  Justice,"  Subcommittee 
on  Separation  of  Power,  Senate  Judiciary  Committee.  1974. 

71-846—76 4 
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Senator  Abot^rezk.  What  if  the  counsel  were  also  given  authority 
to  prosecute  suits  against  the  administration  for  separation  of  powers 
issues,  for  example  ? 

Mr.  Jaffe.  I,  personally,  would  have  serious  constitutional  ques- 
tions about  that. 

[Subsequent  to  the  liearing  the  subcommittee  submitted  for  the  rec- 
ord materials  showing  that  the  state  legislatures  in  Oregon,  Kansas, 
Nevada,  California,  and  Utah  have  in-house  litigating  counsel.  These 
material!-  appear  as  exhibit  91  in  the  appendix  at  pages  519  to  5-24.] 

Senator  Abourezk.  Now,  would  your  Department  have  any  reason 
to  object  if  Congress  decided  to  extend  section  118  to  require  Justice 
to  represent  Members,  employees,  and  committees,  as  Avell  as  officers, 
of  Congi-ess? 

Mr.  Lee.  I  think  the  answer  to  that  is  no. 

Senator  Abourezk.  I  want  to  submit  for  the  record  a  copy  of  28 
U.S.C.  515  through  519  and  28  U.S.C  547.  These  sections  constitute 
basic  grant  of  authority  to  the  Justice  Department. 

[The  material  referred  to  appears  as  exhibit  92  following:] 

Exhibit  92 
[28  U.S.C.  515-519,  and  547] 

§515.     AUTHORITY    FOR    LEGAL    PUOCKEDIXGS  ;     COMMISSION,    OATH.    AND    SALARY    FOR 

SPECIAL    ATTORNEYS 

(a)  The  Attorney  General  or  any  otlier  officer  of  the  Department  of  .Justice, 
or  any  attorney  specially  appointed  by  the  Attorney  General  under  law,  may, 
when  specifically  directed  by  the  Attorney  General,  conduct  any  kind  of  legal 
proceeding,  civil  or  criminal,  including  grand  jiu\v  proceedings  and  proceedings 
before  committing  magistrates,  which  United  States  attorneys  are  authorized 
by  law  to  conduct,  whether  or  not  he  is  a  resident  of  the  district  in  which  the 
proceeding  is  brought. 

(b)  Each  attorney  specially  retained  under  authority  of  the  Department  of 
•Justice  shall  be  commissioned  as  special  assistant  to  the  Attorney  General  or 
special  attorney,  and  shall  take  the  oath  required  by  law.  Foreign  counsel 
employed  in  special  cases  are  not  required  to  take  the  oath.  The  Attorney 
General  shall  fix  the  annual  salary  of  a  special  assistant  or  special  attorney 
at  not  more  than  $12,000. 

§  516.    CONDLT'T   OF    LITIGATION    RESERVED    TO    DEPARTMENT    OF    JUSTICE 

Except  as  otherwise  authorized  by  law,  the  conduct  of  litigation  in  which 
the  United  States,  an  agency,  or  officer  thereof  is  a  party,  or  is  interested,  and 
securing  evidence  therefor,  is  reserved  to  officers  of  the  Department  of  Justice, 
under  the  direction  of  the  Attorney  General. 

§  517.    INTERESTS    OF    UNITED    STATES    IN    PENDING    SUITS 

The  Solicitor  General,  or  any  officer  of  the  Department  of  .Justice,  may  be 
sent  by  the  Attorney  General  to  any  State  or  district  in  the  United  States  to 
attend  to  the  interests  of  the  United  States  in  a  suit  pending  in  a  court  of  the 
United  States,  or  in  a  court  of  a  State,  or  to  attend  to  any  other  interest  of 
the  United  States. 

§  518.    CONDUCT   AND   ARGUMENT   OF   CASES 

(a)  Except  when  the  Attorney  General  in  a  particular  case  directs  otherwi.se, 
the  Attorney  General  and  the  Solicitor  General  shall  conduct  and  argue  suits 
and  appeals  in  the  Supreme  Court  and  .suits  in  the  Court  of  Claims  in  which 
the  United  States  is  interested. 
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(b)  When  the  Attorney  General  considers  it  in  the  interests  of  the  United 
States,  he  may  personally  conduct  and  argue  any  case  in  a  court  of  the  United 
States  in  which  the  United  States  is  interested,  or  he  may  direct  the  Solicitor 
General  or  any  officer  of  the  Department  of  Justice  to  do  so. 

§  r.  19.    SUPERVISION    OF   LITIGATION 

Except  as  otherwise  authorized  by  law.  the  Attorney  General  shall  supervise 
all  litigation  to  which  the  United  States,  an  agency,  or  otlicer  thereof  is  a 
party,  and  shall  direct  all  United  States  attorneys,  assistant  United  States 
attorneys,  and  special  attorneys  appointed  under  section  543  of  this  title  in  the 
discharge  of  tlieir  respective  duties. 

§  5  47.    DUTIES 

Except  as  otherwise  provided  by  law,  each  United  States  attorney,  within 
his  district,  shall — 

(1)  Prosecute  for  all  offenses  against  the  United  States  : 

(2)  Prosecute  or  defend,  for  the  Government,  all  civil  actions,  suits  or  pro- 
ceedings in  which  the  United  States  is  concerned  ; 

(3)  Appear  in  behalf  of  the  defendants  in  all  civil  actions,  suits  or  proceed- 
ings pending  in  his  district  against  collectors,  or  other  officers  of  the  revenue 
or  customers  for  any  act  done  by  them  or  for  the  recovery  of  any  money 
exacted  by  or  paid  to  these  officers,  and  by  them  paid  into  the  Treasury  ; 

(4)  Institute  and  prosecute  proceedings  for  the  collection  of  fines,  penalties, 
and  forfeitures  incurred  for  violation  of  any  revenue  law,  unless  satisfied  on 
investigation  that  justice  does  not  require  the  proceedings :  and 

(5)  Make  such  reports  as  the  Attorney  General  may  direct. 

Senator  Abourezk.  Mr.  Jaffe  observes  in  his  letter  of  March  14, 
1973,  that  section  118  deals  only  with  the  Department's  obligation  to 
defend  officers  of  Congress  and  has  nothing  to  do  with  the  Depart- 
ment's practice  of  representing  Members,  employees,  and  committees 
of  Congress.  Mr.  Jaffe  states  that  the  authority  of  the  Attorney  Gen- 
eral to  accord  representation  to  a  iMember  of  either  House  is  clerived 
from  28  U.S.C.  517  and  518.  Both  sections  517  and  518  apply  in  cases 
in  which  the  United  States  has  an  "interest."  How  does  the  United 
States  have  an  "interest"  in  congressional  cases  in  the  sense  meant  in 
those  two  sections'? 

?vlr.  Lee.  I  have  no  difficulty  with  that,  Mr.  Chairman.  I  guess  I 
have  become  more  sympathetic  to  that  in  the  last  6  months  since 
I  became  a  Government  employee  than  I  was  before. 

It  is  very  much  in  the  interest  of  the  United  States  that  good  people 
enter  government  service.  It  is  inevitable  that  in  the  process  of  carry- 
ing out  one's  governmental  responsibility,  some  litigation  will  de- 
velop. It  should  not  be  one  of  the  costs  of  governmental  service  that 
an  individual  have  to  defend  or  have  to  pay  for  the  cost  of  defending 
litigation  that  arises  from  the  official  performance  of  his  responsi- 
bilities. Accordingly,  it  is  very  much  in  the  interest  of  the  United 
States  to  provide  representation  for  those  individuals  when  the  claim 
arises  out  of  activities  that  constitute  part  of  the  performance  of  their 
governmental  responsibilities. 

Senator  Abourezk.  In  your  view,  then,  does  that  make  Justice's  in- 
terest in  a  congressional  case  the  same  as  an  interest  in  an  executive 
branch  case  of  defense  ? 

Mr.  Lee.  I  would  think  our  interest  is  basically  the  same,  yes. 

Senator  Abourezk.  I  do  not  see  any  difference,  do  you  ? 

Mr.  Lee.  No. 
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Senator  Aboukezk.  I  would  like  to  explore- 


Mr.  Lee,  And  I  might  add  the  situation  is  the  same  with  judges, 
whom  we  consistently  represent  on  the  same  basis. 
[Supplemental  questions  and  answers  follow :] 

Question.  Is  there  anything  in  the  legislative  history  of  the  statutes  giviniar 
the  Justice  Department  these  responsibilities  which  indicates  that  the  United 
States  has  an  "interest"  in  congressional  cases  or  cases  involving  judges? 

Answer.  The  interest  of  the  United  States  in  litigation  which  the  relevant 
statute  (28  U.S.C.  517)  addresses  relates  to  the  issues  presented  by  the  con- 
troversy rather  than  the  parties  to  the  suit.  The  interest  of  the  United  States 
includes  the  interest  in  defending  the  U.S.  Constitution  and  laws,  obviously 
that  interest  relates  to  Congress  and  the  judiciary,  as  well  as  the  executive 
branch.  The  legislative  history  does  not,  so  far  as  we  can  ascertain,  refer  tO' 
the  "interest"  of  Congress  or  judges  in  cases  or  differentiate  their  interest 
from  the  interest  of  the  United  States.  2  U.S.C.  118  refers  to  officers  of  the 
Congress,  not  to  its  Members,  generally. 

Question.  Could  you  submit  copies  of  cases  other  than  Booth  and  Grater  * 
which  Mr.  Jaffe  cites  in  his  letter — which  indicate  that  the  United  States  has 
an  "interest"  in  congressional  cases  and  cases  involving  judges? 

Answer.  We  know  of  no  cases  in  which  representation  of  Congress  or  its 
Members  or  representation  of  judges  by  the  Department  of  Justice  was  ques- 
tioned. There  are  cases  other  than  Booth  and  O-raber,  in  which  the  courts 
addressed  the  broad  discretion  of  the  Attorney  General  to  represent  the  inter- 
ests of  the  United  States.  See,  e.g.  United  States  v.  California,  332  U.S.  19,  27 
(1947). 

Senator  Abourezk.  I  want  to  explore  the  standards  which  the  De- 
partment applies  when  it  has  discretion  of  whether  or  not  to  handle 
a  congressional  case.  In  deciding  whether  or  not  to  provide  defense 
counsel  to  a  Congressman,  does  not  the  Department,  in  effect,  pre- 
judge whether  the  Congressman,  judge,  or  individual  was  acting 
within  the  scope  of  his  official  duties? 

Mr.  Lee.  As  to  Congress  and  also  to  the  other  branches  of  govern- 
ment, we  do  have  to  make  some,  make  a  determination  as  to  whether 
this  does  arise  out  of  their  official  responsibilities  or  is  some  other 
kind  of  a  case,  yes. 

Senator  Abourezk.  That  amounts  to  a  prejudgment  on  Justice's 
part. 

Mr.  Lee.  Yes,  now  we  do  that,  of  course,  for  a  Congressman.  We  do 
it  for  members  of  the  executive  branch,  and  we  do  it  for  members  of 
the  judiciary,  but  I  will  repeat  what  I  said  a  little  bit  earlier,  that  we 
resolve  the  close  cases  in  favor  of  representation,  and  we  essentially 
do  it,  Mr.  Chairman,  on  the  basis  of  the  individual's — that  is,  our 
prospective  client's — version  of  what  happened. 

Senator  Abourezk.  When  a  Member  of  Congress  is  acting  within 
the  scope  of  his  or  her  official  duties,  does  not  the  legislative  privilege 
give  the  Member  immunity  ? 

Mr.  Lee.  That  is  what  we  argue. 

Senator  Abourezk.  Your  answer  is  yes? 

Mr.  Lee.  My  answer  is  that  that  is  what  we  argue.  The  extent  to 
which  our  argument  succeeds  varies  from  case  to  case.  We  asserted 
tlie  argument  in  Domhroivski  v.  Eastland  but  not  with  the  success  we 
would  like  to  have  had.  In  McSurely  v.  McClellan  we  did  succeed  in 
asserting  that  position.^ 


1  Booth  V.  Fletcher,  101  F.  2d  676  (D.C.  Clr.  1938)  ;  People  ex  rel.  Woll  v.  Graher,  68 
N.E.  2d  750   (111.  1946). 

-  Subsequent  to  the  liearinjr,  the  court  of  appeals  ordered  a  rehearing  en  banc  of  the- 
initial  three-judge  ruling  that  Senator  McClellan  was  immune  from  suit. 
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[Supplemental  questions  and  answers  follow:] 

Question.  When  the  Department  determines  not  to  represent  a  Member  of 
-Congress,  doesn't  this  fact  signify  to  the  court  and  all  parties  that  the  Depart- 
ment does  not  believe  legislative  immunity  applies  to  the  acts  of  the  Member? 

Answer.  No.  If  the  Department  determines  not  to  represent  a  Member  of 
Congress  it  is  highly  improbable  that  the  court  or  other  parties  will  be  aware 
of  such  declination  or  will  even  know  that  such  representation  was  requested. 
Moreover,  legislative  immunity  is  not  always  an  appropriate  defense  in  cases 
brought  against  Congressmen. 

Question.  Will  the  Department  undertake  any  representation  of  a  Member 
or  committee  if  it  believes  that  legislative  immunity  does  not  apply? 

Answer.  Yes.  For  example,  the  Department  represented  Members  of  Congress 
in  Bailey  v.  Eastland,  (D.C.D.C.,  civil  action  No.  1805-72)  ;  Eckert  v.  Senate 
and  House  of  Representatives  (E.D.  Pa.,  civil  action  No.  70-3530)  ;  Putt  v. 
Brooke  (D.C.D.C,  civil  action  No.  2551-68)  ;  Lippincott  v.  Senators  McGovern, 
ct  ah  (D.C.D.C,  civil  action  No.  1723-72),  and  others  in  which  the  defense  of 
legislative  immunity  was  not  appropriate  and  did  not  apply.  If  in  any  case 
against  a  Member  of  Congress  legislative  immunity  is  a  possible  defense  the 
Department  would  assert  it  if  it  was  tenably  arguable  but  would  not  do  so  if 
it  involved  contentions  which  were  specious  or  frivolous. 

Senator  ABOLrREZK.  I  would  like  to  ask  Professor  Kurland  to  ask  a 
few  questions  at  this  point. 

Professor  Kurlaxd.  While  we  are  on  the  Government  representa- 
tion ajul  defense  of  the  speech  and  debate  clause,  3'ou  did  not  mention 
Gravel  v.  United  /States^ 

Let  me  depart  from  the  chairman's  line  of  questioning,  if  I  may, 
because  I  think  the  essential  issue  here  is  not  in  terms  of  representa- 
tion of  individuals,  but  the  problem  of  conflict  of  policies  and  doc- 
trines between  the  executive  branch  and  legislative  branch,  and  the 
question  is  whether  there  is  a  need  or  desire  or  ability  for  special 
counsel  of  Congress  to  protect  congressional  interests  when  they  are 
in  conflict  with  the  interests  of  the  executive. 

I  start  with  a  premise  which  I  think  you  cannot  challenge,  but 
I  leave  it  open  to  you  to  do  so,  and  that  is  the  Attorney  General's 
authority  powers  and  duties  derived  from  congressional  delegation. 
There  is  nothing  in  the  Constitution  that  gives  particular  power  or 
authoritv  to  the  Department  of  Justice  or  the  Attorney  General. 
Is  that  right  ? 

;Mr.  Lee.  Would  you  like  me  to  accept  ?  I  do  not  accept  it,  Professor 
Kurland.  I  do  not  know  that  that  has  ever  been  addressed.  I  would 
submit  that  an  alternative  basis  for  the  authority  of  the  Attorney 
General  is  article  II  of  the  Constitution  and,  as  a  member  of  the 
President's  Cabinet. 

Professor  Kurland.  Article  II  of  tlie  Constitution  says  something 
about  tlie  Department  of  Justice  or  an  Attorney  General? 

Mr.  Lee.  As  you  now  well  know  there  are  many  parts  of,  and  many 


'40S  TT.S.  fi06  (1972). 

Thf  Gravel  case  was  brought  by  an  aide  of  Senator  Mike  Gravel  to  quash  a  subpena 
ordering  the  aide  to  appear  before  a  grand  jury  to  testify  resrardinsr  nnssible  oi-iminal 
conduct  with  respect  to  the  release  and  publication  of  the  "Pentagon  Papers."  Senator 
Gravel  was  permitted  to  intervene  in  the  proceeding.  See  "Report  of  the  Joint  Committee," 
December  at'72,  pages  19.S-282.  Senator  Gravel  and  his  aide  were  represented  by  private 
counsel  retained  at  their  own  expense.  The  defendant  United  States  was  represented  by 
the  Justice  Department. 

When  the  case  reached  the  Supreme  Court,  the  Senate  enacted  S.  Res.  280  authorizing 
representatives  of  the  Senate  to  appear  as  amicus  curiae.  The  debate  on  S.  Res.  280 
pppears  at  118  Cong.  Rec.  9902-9921  (March  28,  1972K  This  resolution  also  authorized 
the  Senate  to  pay  Senator  Gravel's  printing  costs,  but  did  not  extend  to  payment  of  his 
other  legal  expenses.  Senator  Sam  Ervin  argued  that  Senator  Gravel's  counsel  fees  should 
also  be  paid,  citing  precedent  in  the  cases  of  Dombrowski  v.  Eastland,  and  McSurely  v. 
McClellan.  See  118  Cong.  Rec.  9609   (March  22,  1972). 


48 

practices  and  aspects  of  our  Constitution  that  are  not  expressed,  in- 
cluding separation  of  powers,  including  oversight,  and  many  other 
aspects  of  our  present  system  that  are  not  spelled  out  as  such,  but  if 
"we  are  looking  for  constitutional  bases  for  the  Attorney  General's 
authority,  I  do  not  agree  that  the  only  possible  basis  is  congressional 
authority. 

Professor  Ktirland.  I  would  like  to  ask  Avhere  else  it  comes  from? 
You  might  talk  about  the  faithful  execution  of  the  laws,  but  T  v/ould 
remind  you  that  your  own  statement  here  points  out  that  until  1870 
there  was  not  any  Department  of  Justice.  When  the  Department  of 
Justice  was  created,  it  was  created  by  congressional  enactment,  and 
your  own  other  statements  relating  to  section  500,  title  28,  your  notion 
of  where  you  derived  your  authority  to  act. 

Mr.  Lee.  That  is  as  to  the  Department  of  Justice;  of  course,  the 
Attorney  General,  himself,  is  of  much  more  ancient  origin,  as  are  the 
offices  of  the  U.S.  attornej^s.  The  faithful  execution  of  the  laws  is 
what  T  meant  by  article  II. 

Professor  Kfrlaxd.  Created  by  the  First  Judiciary  A<"t.  created  by 
a  congressional  enactment  in  the  First  Congress  of  the  United  States. 

Mr.  Lee.  Tlie  history  of  our  country  without  any  doubt  reflects  that 
there  are  coordinate  and  cooperative  branches. 

Professor  Kuulaxd.  I  am  not  talking  about  branches:  I  am  talking 
about  particular  offices  in  the  Pi-esidential  menage.  I  am  talking 
most  particidarly  about  the  Attorney  General  as  a  Cabinet  officer  and 
the  Department  of  Justice  as  one  of  the  executive  branches.  The  exist- 
ence of  both  the  office  and  department  is  dependent  upon  legislative 
sanction. 

Mr.  Lee.  If  vou  are  asking  whether  Congress  could,  by  legislation, 
abolish  the  Office  of  the  Attorney  General,  IT.S.  attorneys,  and  De- 
partment of  Justice,  mv  answer  is  I  am  not  sure. 

Professor  Ki'^'i^axd.  I  would  like  to  know  what  your  doubts  rest  on. 

iVIr.  Lee.  Well,  that  the  enforcement  of  the  laAvs  ])y  its  natui-e  re- 
quires legal  representation;  that  under  our  system  of  govei-nment,  as 
it  is  constituted,  lawyers  are  simply  an  inevitable  and  a  necessary 
part  of  the  enforcement  function.  Depriving  the  executive  branch  of 
an  official  lawyer's  office  miirlit  raise  questions  in  that  regard. 

Professor  Kttrlaxd.  And  let  me  say  you  do  not  need  a  Department 
of  Justice  to  respond  to  your  needs;  even  if  you  say  the  Constitution 
implies  a  need  for  lawyers,  each  department  now  has  its  own  lawyers, 
does  it  not.  and  what  moi-e,  since  1942  t]io  l^iesident  has  his  own 
lawyer  in  the  White  House.  Tlie  Attorney  General  is  no  longer  in 
that  position  as  counsel  to  the  President. 

Mr.  Lee.  I  would  certainly  agree.  It  does  not  have  to  be  an  organi- 
zation that  is  called  the  Department  of  Justice,  but  as  to  the  lawyer- 
ing function,  I  have  questions  whether  that  could  be  abolished  on 
behalf  of  the  executive  branch. 

Professor  Kfrlaxd.  I  Avas  not  suggestina:  that.  I  was  su.gffesting  the 
Attorney  General  and  Office  of  Attorney  General  and  Department  of 
Justice  and  functions  they  provide  now  are  defined  b}-,  not  the  Con- 
stitution, but  legislation  of  Congress. 

]Mr.  Lee.  With  that  statement,  I  am  in  agreement. 
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Mr.  Jaffe.  May  I  supplement  that  a  little  bit.  The  Constitution,  of 
course,  vests  in  the  President,  by  article  II,  certain  functions.  He 
cannot,  of  course,  discharge  them  all  personally,  just  as  the  Congress, 
in  the  enjoyment  of  its  immunity  under  the  speech  or  debate  clause 
cannot  perform  all  the  covered  actions  itself.  Just  as  the  courts  have 
resolved  that  that  constitutional  immunity  extends,  not  only  to  the 
Congressman,  which  is  all  the  Constitution  addresses,  but  also  to  their 
legislative  aides,  so  also  with  the  functions  of  the  President  vested  in 
him  by  article  II,  they  extend  to  his  aides. 

If  you  are  suggesting  that  the  Congress  can  enact  legislation  which 
emaciates  article  II,  then  to  that  extent  I  disagree. 

Professor  Kurlaxd.  The  emaciation  of  article  II  is  required  to  the 
extent  you  are  relying  on.  it  seems  requires  the  faithful  execution  of 
the  laws.  Those  laws  are  laws  made  by  the  Congress  of  the  United 
States. 

Mr.  Jaffe.  Yes. 

Professor  Kit^laxo.  And  in  terms  of  the  enforcement  of  those  laws, 
the  degree  and  manner  of  enforcement,  presumably  those  two,  what 
constitutes  faithful  execution  can  be  defined  by  the  Congress. 

Mr.  Jaffe.  There  I  must  disagree  with  yoTi.  If  the  Congress  can 
determine  how  the  President,  and  when  the  President,  and  in  what 
manner  he  is  going  to  execute  the  laws,  I  would  regard  that  as  an 
unconstitutional  infringement  by  the  Congress  into  the  area  which 
has  been  reserved  to  the  President. 

Professor  Kfiu.axd.  You  are  suggesting  the  laws  Avhich  are  enar-ted 
by  Congress  are  not  subject  to  the  definition  in  terms  of  enfoi'cement  by 
Congress  ? 

]Mr.  Jaffe.  No.  I  am  not ;  I  am  talking  about  the  degree  to  which 
the  Congress  may  become  involved  in  that  enforcement. 

Professor  Kurlaxd.  Congress  might  say  the  laws  shall  be  faithfully 
executed,  which  means  that  in  every  case  in  which  there  is  evidence  of 
a  violation,  that  law  should  be  enforced:  may  it  not? 

Mr.  Jaffe.  Where  is  the  discretion  to  determine  whether  it  has  been 
violated?  Is  that  still  in  the  Congress  or  is  it  still  in  the  executive? 

Professor  Kurlaxd.  It  can  either  be  specified  !)y  Conarress  or  dele- 
gated to  the  executive.  Without  that  delegation,  whetlior  it  is  implicit  or 
explicit,  the  executive  branch,  particular  executive  department,  has  no 
authority. 

Mr.  Jaffe.  To  the  extent  that  you  suggest,  the  President  must  be 
a  pupnet  of  the  Congress,  in  that  respect,  then  I  think  it  violates  the 
Constitution. 

Professor  Kitrlaxd.  You  may  like  words  like  puppet.  They  are  alter- 
nated frequently  Avith  the  word  Commandei-  in  Chief,  which  is 
equallv  imhelpful  in  terms  of  analvsis.  I  am  talkinjr  about  the  execu- 
tion, the  faithful  execution  of  the  laws  of  the  United  States,  which  is 
essentially  tlie  language  of  the  Constitution. 

I  remind  a'ou  the  laws  of  the  ITnited  States  and  enactment  of  those 
laws  are  still,  even  with  the  violent  changes  that  have  been  brouffht 
about  in  recent  years,  a  function  of  the  Cono-i'ess  of  the  ITnited  States. 

Mr.  Jaffe.  I  merely  suffffest  the  word  faithful  involves  a  certain 
amount  of  judgment  and  discretion,  which  is  in  the  executive,  not  the 
Congress. 
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Professor  Kurland,  You  think  it  is  a  total  discretion  ? 

]Mr.  Jaffe.  No,  I  do  not  believe  in  total. 

Professor  Kurland.  That  is  right.  We  do  not  talk  about  totalities  on 
'either  side.  You  suggested  earlier  you  thought  it  would  be  uncon- 
stitutional for  Congress  to  provide  counsel  for  the  enforcement  of  its 
laws  outside  the  Department  of  Justice. 

Mr.  Jaffe.  For  enforcement,  yes,  not  outside  the  Department  of 
Justice,  outside  the  executive  branch. 

Professor  Kuklaxd.  Do  you  think  it  would  be  unconstitutional  for 
Congress  to  enact  legislation  requiring  enforcement  or  action  repre- 
senting the  views  of  Congress  and  assign  that  to  a  section  of  the  Depart- 
ment of  Justice  or  a  separate,  independent  executive  branch  ? 

Mr.  Jaffe.  If  the  separate  executive  branch  were  not  under  the  con- 
trol of  the  President,  my  answer  would  be  yes.  Congress  could  not 
do  it. 

Professor  Kurland.  If  it  were  under  the  control  of  the  President  to 
the  same  degree  that  every  department  of  Government  is  under  the  con- 
trol of  the  President,  that  is,  his  control  is  limited  by  the  specifica- 
tions granting  the  authority  to  those  departments,  would  you  say  it 
would  be  unconstitutional  ? 

Mr.  Jaffe.  No  ;  you  are  getting  into  an  area  which  defies  accurate 
description. 

Professor  Kurland.  Let  me  define  that  area  more  specifically  and 
suggest  wliat  the  problems  are  as  I  see  them.  I  think  we  have  entered 
into  a  new  era  of  constitutional  jaw  in  terms  of  the  separation  of 
powers.  I  have  not  had  the  opportunity  to  read  jMr.  Levi's  definitive 
statement  on  that  subject  yet,  but  it  may  or  may  not  he  inconsistent 
"with  what  I  am  about  to  say.^ 

We  are  dealing  now  with  an  increased  conflict  between  the  execu- 
tive and  legislative  branch.  More  and  more,  the  executive  branch  does 
not  represent  the  interests  that  Congress  thought  was  expressed.  And 
moie  and  more,  there  is  a  necessity  for  somebody  other  than  an  execu- 
tive branch  official  to  protect  the  interests  of  Congress  if  it  is  going 
to  be  protected.  You  yourself  recognize  that  when  you  say  there  are 
times  when  you  are  prepared  to  foot  the  bill  for  appointing  inde- 
pendent counsel  to  represent  the  interests  of  Congress. 

We  have  that  combined  with  what,  I  think,  is  a  comparatively  new, 
extensive,  to  me.  not  very  helpful  concept  of  submitting  all  conflicts, 
even  conflicts  betAveen  the  two  branches  of  Government,  to  the  jurli- 
ciarv  for  resolution,  with  the  result  that  the  executive  and  Congress 
are  more  and  more  likely  to  be  m  court  on  different  sides  of  positions. 

I  think  there  are  basically  for  me  three  kinds  of  cases  that  are 
of  concern.  The  first  one  is  obvious  because  it  has  been  making  the 
newspapers  all  the  time  in  recent  days.  That  is  the  conflicting  inter- 
pretations of  both  the  executive  privilege  or  privileges  claimed  by  the 
executive  whether  they  started  that  way  or  not  in  the  privileges  of 
speech  and  debate  clause,  if  you  will. 

Let  me  talk  to  a  few  of  the  instances  which  you  and  everybody  else 
are  conversing.  I  will  start  with  the  House  Committee  on  Foreign 
and  Interstate  Commerce  which  requested  some  documents  from  Sec- 


■■  Fourth    Snlzhsnhpr   memorifil   leetiirp.    "Somp   Afsppcts   of   Separation   of  Powers,"   by 
Attorney  General  Edward  H.  Levi,  New  York,  N.Y.,  Dec.  2,  1975. 
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retary  IMoi-ton,  Secretary  Morton  declined  to  produce  them,  and  the 
Attorney  General  provided  an  opinion  to  the  effect  he  need  not 
produce  them.^  The  committee  of  the  House  nevertheless  felt  that 
Mr.  ^Morton  was  wrongs  in  that  regard  and  proceeded  to  carry  on 
necessary  steps  toward  a  contempt  citation. 

;  Fortunately,  the  necessity  for  carrying  that  to  its  ultimate  was 
eliminated  on  the  delivery  of  the  documents.  Suppose  those  docu- 
ments had  not  been  delivered.  Congress  has — and  suppose  the  House 
of  Representatives  brought  in  a  contempt  citation  against  Secretary 
Morton.  How  is  it  possible  for  Congress,  without  independent  coun- 
sel, to  effectuate  its  notion  that  this  action  was  in  contempt  of  the 
House  of  Representatives. 

Mr.  Lee.  There  are  essentially  three  ways  that  Congress  could  pro- 
ceed. The  first  raises  unresolved  constitutional  issues  of  great  signifi- 
cance, and  I  do  not  know  what  the  answer  is.  The  other  two  do  not. 
The  first  is  to  proceed  by  reference  to  the  U.S.  attorney  and  ask  him 
to  bring  prosecution.  That  is  the  one  that  raises  problems. 

The  second  is  for  the  House 

Professor  Kurlaxd.  Can  we  follow  that  through  for  a  moment  ?  The 
first  process.  The  House  requests  the  U.S.  attorney  to  bring  an  indict- 
ment for  contempt  of  Congress  under  the  appropriate  statute.  The  U.S. 
attorney  has  on  his  desk  an  opinion  by  the  Conofress  that  the  papers 
are  required  to  be  delivered  and  an  opinion  by  the  Attorney  General 
that  the  papers  are  not  required  to  be  delivered.  I  think  it  is  impor- 
tant to  note  here  we  are  not  talking  here  about  a  constitutional  privi- 
lege. We  have  no  claim  or  assertion  by  the  Department  of  Justice  that 
this  was  executive  privilege. 

Is  the  U.S.  attorney  likely  to  exercise  his  discretion  and  not — does 
he  have  the  discretion  not  to  file  that  indictment  for  criminal  con- 
tempt of  Congress? 

Mr.  Lee.  Once  again,  the  statute  speaks  in  mandatory  language. 
Here,  unlike  the  other  situation,  I  think  there  is  a  constitutional  issue. 
I  have  constitutional  problems  with  the  dilemma  potentially  posed. 
No  matter  which  way  you  turn,  I  have  constitutional  problems.  I  do 
not  think  a  special  prosecutor  solves  the  problem,  I  do  not  think  a 
special  prosecutor  as  an  arm  of  Congress  solves  the  problem. 

I  think  this  is  one  of  those  instances  which  illustrates  the  point  you 
made  earlier  that  we  do  not — but  sometimes  we  should — solve  our 
differences  between  the  executive  and  legislative  branches  without 
raising  unnecessary  constitutional  questions,  and  that  is  why  I  think 
that  either  of  the  other  2  solutions  is  the  preferred  way  to  resolve 
that  kind  of  confrontation. 

I  would  add,  of  course,  that  this  situation  has  never  happened  so 
the  potential  dilemma  posed  by  the  Morton  case  is  not  what  we  face 
frequently.  We  did  face  it  in  another  case.  Fortunately,  as  you  indi- 
cated, both  of  those  have  been  averted.^ 


^  See  "Contempt  Proceedings  Against  Secretary  of  Commerce.  Rogers  C.  B.  Morton." 
Subcommittee  on  Oversight  and  Investigations,  House  Committee  on  Interstate  .incl 
Foreign  Commerce  (serial  No.  94^5),  1975.  at  pp.  17.3-175  (letter  of  Sept.  4,  1975, 
from  Attorney  General  Levi  to  Secretary  of  Commerce  Morton). 

-The  legislative  historv  of  2  U.S.C.  194  annears  at  Cone,  (^lobe  40.3-41.3  (.January  21. 
IPnTi  :  rong.  Globe  426^33  (January  22.  1857)  ;  and  Cong.  Globe  434-445  (January  23, 
1857)  all  for  34th  Cong.  3d  sess. 
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[Supplemental  question  and  answer  follows :] 

Question.  With  regard  to  your  Department's  position  on  2  TJ.S.C.  194,  will  an 
officer  of  the  executive  branch  ever  refuse  to  testify  or  produce  material  to  the 
Congress  on  the  basis  of  executive  privilege  without  the  Justice  Dpartment 
advising  him  or  her  that  such  refusal  is,  in  fact,  protected  by  executive  privi- 
lege? If  the  answer  to  this  question  is  "no,"  isn't  the  result  that  the  Depart- 
ment will  never  agree  to  prosecute  an  executive  branch  officer  who  invoked 
executive  privilege?  Please  cite  the  sections  of  the  canons  which  would  bar  the 
Departments'  prosecuting  its  former  client  in  these  cases. 

Ansirer.  We  attached  hereto  a  memorandum  for  the  heads  of  executive 
departments  and  agencies  signed  by  President  Nixon  on  March  24.  1969,  setting 
forth  the  procedure  for  assertion  of  executive  privilege  by  anyone  within  the 
executive  branch.  This  order  has  never  been  rescinded.  So  far  as  we  know,  the 
ethical  and  constitutional  tensions  that  would  result  from  invocation  of  2 
U.S.C.  194  in  a  case  of  invocation  of  Executive  Privileges  have  never  been 
tested  to  the  point  of  judicial  decision. 

[Tlie  March  24, 1069,  memo  appears  as  exhibit  115  following:] 

Exhibit  115 

The  White  House, 
Washmgton,  D.C,  March  2-i,  1969. 

Memorandum  for  the  heads  of  executive  departments  and  agencies. 
Subject :    Establishing    a    procedure    to   govern   compliance   with   congressional 
demands  for  information. 

The  policy  of  this  Administration  is  to  comply  to  the  fullest  extent  possible 
with  Congressional  requests  for  information.  While  the  Executive  branch  has 
the  responsibility  of  withholding  certain  information  the  disclosure  of  which 
would  be  incompatible  with  the  public  interest,  this  Administration  will  invoke 
this  authority  only  in  the  most  compelling  circumstances  and  after  a  rigorous 
inquiry  into  the  actual  needs  for  its  exercise.  For  those  reasons  Executive 
privilege  will  not  be  used  without  specific  Presidential  approval.  The  following 
procedural  steps  will  govern  the  invocation  of  Executive  privilege  : 

1.  If  the  head  of  an  Executive  department  or  agency  (hereafter  referred  to 
as  "department  head")  believes  that  compliance  with  a  request  for  information 
from  a  Congressional  agency  addressed  to  his  department  or  agency  raises  a 
substantial  question  as  to  the  need  for  invoking  Executive  privilege,  he  should 
consult  the  Attorney  General  through  the  Office  of  Legal  Counsel  of  the 
Department  of  Justice. 

2.  If  the  department  head  and  the  Attorney  General  agree,  in  accordance 
with  the  policy  set  forth  above,  that  Executive  privilege  shall  not  be  invoked 
in  the  circumstances,  the  information  shall  be  released  to  the  inquiring  Con- 
gressional agency. 

3.  If  the  department  head  and  the  Attorney  General  agree  that  the  circum- 
stances justify  the  invocation  of  Executive  privilege,  or  if  either  of  them 
believe  that  the  issue  should  be  submitted  to  the  President,  the  matter  shall 
be  transmitted  to  the  Counsel  to  the  President,  who  will  advise  the  department 
Iiead  of  the  President's  decision. 

4.  In  the  event  of  a  Presidential  decision  to  invoke  Executive  privilege,  the 
department  head  should  advise  the  Congressional  agency  that  the  claim  of 
Executive  privilege  is  being  made  with  the  .specific  approval  of  the  President. 

5.  Pending  a  final  determination  of  the  matter,  the  department  head  should 
request  the  Congressional  agency  to  hold  its  demand  for  the  information  in 
al)eyance  until  such  determination  can  he  made.  Care  shall  be  taken  to  indicate 
that  the  purpose  of  this  request  is  to  protect  the  privilege  pending  the  deter- 
mination, and  that  the  request  does  not  constitute  a  claim  of  privilege. 

Richard  Nixon. 

Professor  Kurlaxd.  Tlie  second  case  is  the  Kissinger  case.  In  that 
regard,  you  were  asserting  a  constitutional  privilege. 

Mr.  Lee.  Yes.  but  the  problem  you  and  I  were  just  discussing  is  the 
same  under  either  situation.  It  is  just  the  merits  of  the  lawsuit  that 
would  be  different. 
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Professor  Kurlaxd.  So  the  contempt  procedure  by  way  of  criminal 
indictment  does  not  suggest  a  viable  way  for  Congress  to  effectuate  its 
interests. 

Mr.  Lee.  It  presents  our  system  with  enormous  problems. 

Professor  Kurland.  Let  us  go  to  the  second  which  you  suggest  is  a 
figurative  or  literal  incaireration  of  Secretary  Morton. 

Mr.  Lee.  The  laying  on  of  hands. 

Professoi-  KtTiLAxo.  LTntil  such  time  as  the  district  court  will  issue 
a  writ  of  habeas  corpus  which  will  be  almost  instantaneously.  And  the 
ca?-es  were  submitted  to  the  courts.^  Again,  who  represents  Secretary 
Morton,  and  who  represents  the  Congress  of  the  United  States  ? 

Mr.  Lee.  That  one,  I  think,  is  a  fairly  easy  question.  I  think  that 
the  Justice  Department  represents  Secretary  Morton.  As  to  who  rep- 
resents Congressman  Moss,  the  Congress  of  the  United  States,  or  the 
House  of  Kepresentatives— it  would  be  the  House  in  either  the 
Morton  or  Kissinger  case — the  House  can  hire  its  own  lawyers.  If  the 
House  requests  the  Justice  Department  to  provide  independent  out- 
side counsel.  I  do  not  know  what  the  answer  would  be.  but  that 

Professor  Kurlaxd.  The  question  renuiins  whether  the  House  needs 
ti  form  of  independent  counsel.  The  question  you  raised,  whether  or  not 
it  would  be  on  a  permanent  basis 

Mr.  Lee.  That  is  right.  The  reason  relates  to  the  function  of  the 
lawyer  and  the  function,  as  I  have  come  to  appreciate  it,  of  the  Gov- 
ernment lawyer.  I  would  like  to  isolate  that  for  purposes  of  this 
i-osponse  under  two  different  aspects.  The  one  is  the  traditional  func- 
tion of  the  lawyer  in  the  private  practice  kind  of  situation.  He  is  an 
advocate  for  his  client's  cause.  He  is  the  one  who  goes  into  court, 
inarshalls  the  law  and  the  facts  favorable  to  his  client. 

In  addition,  however,  there  is  a  second  function  the  Government 
lawyer  almost  inevitably  plays,  and  that  is  the  function  of  law  en- 
forcer. Significantly,  there  are  three  divisions  of  the  Justice  Depart- 
ment that  are  exclusively  law  enforcement — they  consist  exclusively  of 
law  enforcement  lawyers.  Even  within  our  own  Civil  Division,  which  is 
client  oriented,  I  am  finding  there  is  a  substantial  element  of  law 
enforcement  that  is  necessarilv  involved  in  a  Government  lawyer 
position. 


-  The  Architoct  of  the  Capitol  has  researched  the  various  locations  of  the  "prison  la 
the  Capitol."  That  research  has  revealed  that  : 

"Several  rooms  in  the  Capitol  have  evidently  been  used  for  detention  of  offenders. 
They  were  called  Guard  Rooms,  and  it  is  not  always  clear  whether  those  rooms  were 
kept  strictly  for  custody  of  prisoners,  or  whether  they  were  also  used  as  a  euard  station. 

An  article  in  the  Evening  Star,  October  6,  1902  refers  to  the  troops  in  the  Capitol 
during  the  Civil  War  : 

"They  established  on  the  same  nifrlit — April  8.  ISfil — a  guard  house  in  the  room  now 
occupied  as  the  House  of  Representatives  post  office,  in  the  southeast  corner  of  the 
ground  floor  of  the  Capitol." 

This  temporary  arrangement  may  conceivably  be  construed  as  being  "under  the  House 
chambers"  by  today's  writer.  This  room  is  now  assigned  to  the  Sergeant-at-Arms  and  is 
used  b.v  the  bank. 

In  1S6S  and  1SR9  the  references  are  to  a  guard  room  on  the  first  floor  of  the  center 
wing  in  the  west  front.  These  rooms  would  have  been,  broadly  speaking  "under  the  old 
House  chamber".  The  Capitol  physician  uses  one  room  for  therapy  treatment  and  the 
other  for  medical  supplies. 

A  guide  hook  of  1R74  shows  the  Guard  Room  in  the  north  east  part  of  the  Crypt.  That 
area  today  is  a  windowless  storage  room.  The  House  and  Senate  evidentl.v  were  charged 
with  equal  assessments  for  equipment  of  the  guard  room.  This  would  indicate  one  such 
room  served  both  houses. 

In  IftSf)  a  recusant  witness  before  a  Senate  Committee  was  taken  into  custody  by  the 
Senate  Sergeant-at-Arms.  but  the  area  of  detention  is  not  identified." 

See  Also  Congressional  Globe  pages  264.''.-2t-4."  CSlny  29,  18RS>  (resolution  to  designate 
ro'ims  in  Canitol  as  "guard  ^-ooms"  for  the  Sergeant  at  Arms.)  and  "Leading  Cases  on 
Congressional  Investigatory  Power,"  compiled  by  the  Joint  Committee  on  Congressiona* 
Operations,  January  1976. 
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Almost  inevitably,  then,  if — as  opposed  to  handling  the  problems 
on  a  case-to-case  basis,  employing  outside  advocates  when  the  neces- 
sity arises  because  of  conflict  problem.s — we  establish  a  permanent 
lawyering  force — and  I  do  not  care  what  you  call  it — subject  to  con- 
gressional control.  I  think  that  the  thrust  of  such  a  measure  will 
almost  inevitably  be  to  put  Congress  in  tlie  law  enforcement  business 
eventually. 

Professor  Kurland.  I  do  not  think  we  have  any  interest  in  Congress 
being  in  the  law  enforcement  business.  I  cannot  speak  for  them.  They 
have  their  own  problems.  They  do  have  the  problem  of  having  a  spe- 
cialist or  a  capacity  for  specialist  consultation,  which  the  Government 
lawyer,  as  you  say,  develops  on  behalf  of  the  executive  branch  and 
which  the  congressional  body  does  not  have  any  such  branch. 

There  are  other  branches  of  the  executive  or  independent  agencies,. 
so-called,  which  do  their  own  law  enforcement  up  to  the  time  the 
Solicitor  General  takes  control  of  the  cases. 

Mr.  Lee.  I  submit  that  Congress  now  has  one  of  the  finest  spe- 
cialists they  could  possibly  have. 

Professor  Kurlaxd.  You  are  talking  about  the  General  Accounting- 
Office? 

Mr.  Lee.  Xo.  I  am  talking  about  Philip  B.  Kurland. 

Professor  Kurland.  I  have  not  been  retained,  but  I  enjoy  the- 
comment. 

The  answer  is  there  is  certainly,  in  that  situation  where  there  is  a 
conflict  between  privileges,  if  you  will,  of  the  executive,  Congress 
does  need  the  lawyers. 

We  do  not  have  any  systematic  basis  for  that  appointment.  The^ 
hired  special  counsel  in  the  Gravel  case.  These  are  not  substitutes  for 
expertise,  a  counsel  well-versed  in  these  problems. 

Let  me  turn  to  two  cases  that  are  similar  but  not  the  same  problem. 
In  the — and  I  do  not  know  what  detail  you  want  to  talk  about  them 
because  they  are  both  pending  cases  in  the  Federal  court.  One  of  them 
is  the  Calley  case  in  w^hich  there  is  an  attempt  by  the  defendant  in  a 
criminal  case  to  secure  data  from  a  congressional  committee.  Is  the 
Department  of  Justice  obligated  to  defend  a  congressional  committee 
in  the  assertion  of  its  privilege  under  those  circumstances? 

Mr.  Lee.  I  have  a  t^nn  problem  with  regard  to  that  case. 

Professor  Kurland.  Yes.  I  understand. 

Mr.  Lee.  Could  I  submit  my  remarks  for  the  record  on  that  one? 
I  would  like  to  examine  that  rather  carefully. 

[The  Department's  statement  is  given  in  response  to  the  following 
supplemental  questions :] 

Supplemental  Question  and  Answer 

Question.  Could  the  Department  have  agreed  to  represent  the  House  commit- 
tee subpened  in  the  Calley  case,  and  if  not,  why  not?  What  canons  problems 
would  be  raised  by  such  representation?  As  in  the  Common  Cause  franking 
privilege  case.  Congress  is  not  a  party  to  the  Calley  case.  However,  Congress 
has  a  clear  interest  in  the  outcome  of  that  case.  Therefore  what  steps  is  your 
Department  taking  to  review  with  Congress  its  approach  to  the  subpena  issue? 


00 

Will  the  Department  determine  what  arguments  to  make  on  the  basis  of  how- 
to  win  the  case  or  how  to  establish  the  best  precedent  for  Congress  to  control 
access  to  its  documents?  Would  the  Justice  Department  oppose  a  motion  by 
Congress  to  intervene  or  appear  as  amicus  curiae  in  the  Galley  case? 

Ansivcr.  To  our  knowledge,  there  was  never  any  litigation  to  enforce  the  snb- 
penas  issued  in  the  Galley  case.  The  Justice  Department  represented  Congress- 
man Hebert  in  his  capacity  as  chairman  of  the  House  committee  in  Calley's 
habeas  corpus  proceeding.  We  did  not  identify  any  canons  of  ethics  problems 
which  could  be  raised  by  such  representation.  The  question  in  the  ongoing 
Calley  litigation  is  not  whether  Congress  can  control  access  to  its  documents 
but  rather  what  effect  the  refusal  to  provide  the  documents  would  have  on  a 
criminal  conviction  to  what  the  documents  were  related.  For  this  reason  Con- 
gress and  specifically  Congressman  Hebert  was  an  improper  party  in  the  Calley 
habeas  corpus  proceeding.  The  Justice  Department  after  consulting  with  Con- 
gressman Hebert's  staff  successfully  motioned  the  court  specifically  on  Hebert's 
behalf  to  dismiss  him  as  an  improper  defendant.  In  the  subsequent  fifth  Circuit 
appeal  and  the  expected  proceedings  in  the  Supreme  Court,  the  issue  continues 
to  be  the  effect  of  the  refusal  of  access  on  the  criminal  proceeding.  Nothing  in 
the  case  can  be  anticipated  to  have  any  effect  precedential  or  otherwise  on  the 
ability  of  Congress  to  control  access  to  its  documents. 

Under  the  facts  as  we  now  understand  them,  the  Justice  Department  would 
probably  oppose  a  motion  by  Congress  to  intervene  as  amicus  curiae  in  the 
Calley  case  as  not  involving  the  interests  of  the  Congress  as  an  institution, 
and  unnecessary  in  light  of  the  Department's  representation  function.^ 

[Subsequent  to  the  hearing  the  subcommittee  submitted  for  the  rec- 
ord materials  describing  the  issues  in  the  Calley  case.  These  are: 
(a)  a  portion  of  the  appellee  brief  for  petitioner  (Lieutenant  Calley) 
before  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit  of  Decem- 
ber 27,  1975,  appearing  as  exhibit  5  in  the  appendix  at  pages  209  to 
219;  and  (b)  portions  of  the  brief  for  respondents  (Army)  of 
December  27.  1974,  appearing  as  exhibit  6  in  the  appendix  at  pages 
219  to  230.  The  oninion  of  the  U.S.  district  court  appears  at  382  F. 
Supp.  650  (USDC  MDGa.  1974).  The  opinion  of  the  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit  appears  at  519  F.  2d  184  (5th  Cir. 
1975).  See  also  "A  Defendant's  Right  to  Inspect  Pretrial  Congres- 
sional Testimony  of  Government  Witnesses,-'  80  Yale  Law  Journal 
1388  (June  1971)  and  "Congressional  Papers  and  Judicial  Sub- 
l^,enas."  23  U.G.L.A.  Laio  Review  57  (1975).] 

Professor  Kuklaxd.  There  is  another  case  to  which  you  may  want  to 
respond  similarly.  That  is  the  case  now  pending  in  the  district  of 
Illinois  in  which  a  congressional  committee  is  seeking  data  from  some 
records  of  the  Department  of  Justice  that  have  been  impounded  by 
a  district  court  judge.^ 

Mr.  Lee.  I  am  familiar  with  that  one,  Professor  Kurland,  and  I  can 
respond.  The  case  j^ou  are  talking  about  involves  the  modification  of 
a  protective  order.  It  is  Br&were  v.  Chicago.  What  we  have  done  in 
that  case  is  to  employ  counsel  of  the  Senate  select  committee's  choice 
at  Justice  Department  expense  to  represent  the  select  committee  in 
that  case. 

Professor  Khrlaxd.  You  have  another  instance  in  which  there  is  a 
conflict  of  interest  between  the  executive  branch  and  legislative  branch 
with  the  need  for  counsel. 


1  The  Supreme  Court  denied  Lieiitecant  Caller's  petition  for  rertiorari  on  Api-il  5    197(5. 
^  Breu-ere,  et  al.  v.   Citti  of  Chicago,  et  ah,  U.S.D.C.  X.D.  ni.,  civil  action  Xos.  70-0- 
3026,  70-C-2371,  70-0-1384.  and  70-C-3029. 
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ISIr.  Lee.  That  is  rio;ht,  and  that  is  because  when  we  foresaw  the 
conflict,  we  hired  independent  counsel. 

[Subsequent  to  the  hearing  the  Justice  Department  submitted  the 
following  description  of  the  Brewere  case :] 

Briefly,  this  is  a  civil  action  arising  out  of  a  raid  on  Black  Panther  head- 
quarters by  members  of  the  Chicago  Police  Department  in  1969,  in  which  P'red 
Hampton  was  killed.  Certain  Federal  officers  have  also  been  named  as  defend- 
ants. Because  the  Justice  Department  is  representing  those  Federal  officers,  the 
Senate  select  committee's  desire  to  secure  a  modified  protective  order  releasing 
documents  presented  a  potential  conflict.  Accordingly.  Mr.  Lee  informed  Mr. 
F.A.O.  Schwarz,  counsel  to  the  committee,  of  the  potential  conflict,  and  the 
two  of  them  agreed  that  the  Department  would  employ  special  outside  counsel 
to  represent  the  committee  in  the  matter  at  .lustice  Department  expense.  Tlie 
attorney /client  obligation  of  counsel  employed  runs  solely  to  the  committee.  The 
lawyer  representing  the  committee,  Mr.  Edward  L.  Foote,  was  selected  by  Mr. 
Schwarz,  and  retained  by  Mr.  Lee. 

[A  copy  of  the  letter  of  December  9,  1975,  Mr.  Lee  to  Mr.  Foote, 
appears  as  exhibit  56 ;  following :] 

Exhibit  56 

Department  of  Justice, 
Washington,  D.C.,  December  9,  1975. 
Edward  L.  Foote,  Esq. 
Winston  and  Strauni, 
One  First  yational  Plaza,  Chicago,  111. 

Dear  Mr.  Foote:  This  will  confirm  our  recent  telephone  conversation  concern- 
ing retention  of  your  firm  as  counsel  for  the  Senate  Select  Committee  to  Study 
Governmental  Operations  With  Respect  to  Intelligence  Activities  (Senate 
Select  Committee)  to  represent  the  interests  of  that  Committee  with  respect 
to  access  to  certain  documents  that  I  understand  con.stitute  part  of  the  file  in 
Brewere  v.  Chicago,  now  pending  before  the  United  States  District  Court  in 
Chicago. 

This  Department  has  determined  that  it  is  in  the  interest  of  the  United 
States  that  the  Senate  Select  Committee  be  furnished  legal  counsel  in  this 
matter,  but  because  of  a  possible  conflict,  the  representation  cannot  be  handled 
by  Justice  Department  attorneys. 

The  Department  of  Justice  will  pay  your  fee  and  the  expenses  you  neces- 
sarily incur  in  providing  representation  to  the  Senate  Select  Committee.  How- 
ever, in  the  discharge  of  your  professional  responsibilities  your  obligations  run 
only  to  the  Senate  Select  Committee  as  your  client  and  you  will  act  without 
supervision  or  control  of  any  kind  from  the  Department  of  Justice. 

The  Department  appreciates  the  willingness  of  your  firm  to  accept  com- 
pensation for  the  services  of  your  lawyers  who  will  work  on  this  case  at  an 
hourly  fee  range  of  between  $50  and  $75.  At  the  conclusion  of  your  services 
for  the  Senate  Select  Committee  (or  periodically  if  you  wish)  you  should  sul)- 
mit  to  me  a  voucher  and  a  bill  for  payment  in  which  you  itemize  the  service 
you  rendered  and  the  time  devoted  to  such  service  and  the  expenses  you  may 
have  incurred. 
Sincerely, 

Rex  E.  Lee, 
Assistant  Attorney  GfncraJ. 

Civil  Division. 

[Supplemental  question  and  answer  follows:] 

Question.  Could  you  please  discuss  any  potential  canons  of  ethics  questions 
which  have  arisen  or  might  ari.se  where  the  Justice  Department  employs  and 
reimburses  independent  counsel?  In  particular,  could  you  discuss  any  ethical 
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considerations  involved  where  someone  other  than  the  client  chooses  the  counsel 
and  ethical  consideration  5-22  and  5^23  regarding  payment  l>y  a  third  party? 

Ati.'itrcr.  We  are  unaware  of  any  etliieal  problems  wliich  have  arisen  out  of 
Justice  Department  employment  and  reimbursement  of  independent  counsel. 
Cannon  5  of  the  Code  of  Professional  Responsibility  states  that :  "A  lawyer 
should  exercise  independent  professional  judgment  on  beiialf  of  a  client." 
Ethical  consideration  5-22  suggests  that  "if  a  lawyer  is  compensated  from  a 
source  other  than  his  client  he  may  feel  a  sense  of  responsibility  to  someone 
other  than  his  client."  Ethical  consideration  5-22  emphasizes  that  "[s]ince  a 
lawyer  must  always  be  free  to  exercise  his  professional  judgment,  without  re- 
gard to  the  interests  or  motives  of  a  third  person,  the  lawyer  who  is  employed 
by  one  to  represent  another  must  constantly  guard  against  erosion  of  his  pro- 
fessional freedom."  It  is  precisely  because  of  these  considerations  that  the 
Department  of  Justice  includes  in  all  letters  retaining  private  counsel  a  para- 
graph substantially  as  follows : 

"The  Department  of  Justice  will  pay  your  fees  and  the  expenses  you  neces- 
sarily  incur  in  providing  representation   to   Mr.   .   However,  in  the 

discharge    of   your   professional    responsibilities   your   obligations   run   only    to 

Mr.  as  your  client  and  you  will  act  without  supervision  or  control 

of  any  kind  from  the  Department  of  Justice." 

This,  of  course,  is  consistent  witli  instructions  in  paragraph  5-24  of  the 
ethical  considerations  which  state :  "Where  a  lawyer  is  employed  by  an  organi- 
zation a  written  agreement  that  defines  the  rehitionshii)  between  him  and  the 
organization  and  provides  for  his  independence  is  desirable  since  it  may  serve 
to  prevent  misunderstanding  as  to  their  respective  roles." 

Professor  Kuiilaxd.  I^et  me  move  to  another  ai-ea  wliicli  the  chair- 
man is  o-oino-  to  examine.  That  is  the  conflict  as  to  tlie  constitutionality 
of  liti^ration.  I^et  me  read — I  suggest  you  "would  want  to  correct  page  5. 
You  say  it  was  the  unanimous  opinion  of  the  U.S.  Supreme  Court  to 
have  the  statute  declared  unconstitutional.  The  Court  was  unanimous; 
the  opinion  was  not. 

Mr.  Lee.  All  right,  a  unanimous  holding. 

Professor  KurLx\.xd.  I  would  not  have  known  that  except  I  was 
present  at  the  time. 

Mr.  Lee.  There  was  a  concurring  opinion.  I  accept  that  correction. 

Professor  Kurland.  Joined  by  another  Justice.  You  do  have  a  sit- 
uation in  Lovett,  I  think,  in  a  case  that  is  pending  before  the  Supreme 
Court  at  the  moment,  v.here  Congress  has  enacted  legislation.  Lovett 
was  peculiar  in  that  both  the  President  and  the  Senate  expressed  belief 
in  the  unconstitutionality  of  the  legislation  Congress  enacted  and  the 
President  signed.  "\^niat  we  have  here  is  legislation  which  Congress 
clearly  thought  to  be  constitutional  and,  in  some  regards,  at  least,  the 
Department  of  Justice  asserts  to  be  unconstitutional. 

Mr.  Lee.  You  are  speaking  of  Buckley  v.  Yaleo. 

Professor  Kurland.  Again,  we  have  a  situation  where  Congress 
needs  a  voice  of  its  own  if  its  interests  are  to  be  protected. 

Mr.  Jaffe.  May  I  ask  you,  in  our  history,  statutes  have  been  chal- 
lenged constitutionally,  and  most  of  the  time  the  Department  of 
Justice  or  the  Government,  if  you  will,  defends  the  constitutionality; 
why  has  it  not  been  adequate  for  the  constitutional  disputes  to  have 
been  resolved  through  the  instruments  of  litigants  who  have  an  in- 
terest in  the  matter,  rather  than  by  the  enacter  of  the  legislation? 
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Professor  Kifrland.  I  think  my  answer  to  you  would  be  the  answer 
that  Congress  gave  with  the  request  of  the  administration  when  it  said 
that  any  statute  challenging — any  litigation  in  which  a  statute  of  the 
United  States  is  being  challenged,  the  Department  of  Justice  shall 
be  notified  in  order  to  be  given  tlie  opportunity  to  participate  in  the 
matter.  The  suggestion  there  was  that  the  adversary  process  was  not 
itself  sufficient  to  insure  representation.^ 

Mr.  Lee.  Let  me  respond.  There  is  no  question  that  conflicts  do 
arise.  They  are,  however,  rare.  In  the  great  majority  of  cases,  we  do 
represent  the  individual  Congressman.  We  do  vigorously  defend  the 
constitutionality  of  the  statutes. 

The  problem  is  presented  by  those  isolated  instances  in  which  con- 
flicts arise,  and  so  the  question  is  what  is  the  proper  corrective  that 
will  do  the  least  damage  to  the  separation  of  powers  principle.  You 
might  say  it  is  to  institutionalize  a  lavv-'yering  function  in  Congress. 
That  solution  is  subject  to  tlie  problems  that  I  discussed  earlier,  and 
that  is  why  I  do  not  opt  for  that  solution. 

The  downside  risk  of  the  solution  we  do  recommend — which  is  the 
employment  of  outside  counsel,  regardless  of  Avho  pays  for  them,  in 
the  rare  situation  where  the  conflicts  do  arise — the  downsides  of  that 
solution  have  been  identified  by  your  staff.  On  the  other  hand,  I  sub- 
mit that  that  is  a  problem  that  can  be  handled  and  is  handled. 

Let  rae  state  it  this  w^ay.  If  you  further  divide  the  lawyering  func- 
tion into  a  counseling  function  and  a  litigation  function,  the  counsel- 
ing function  and  the  need  for  expertise  that  you  have  mentioned  is 
being  handled  at  the  present  time  by  Congress'  seeking  and  relying 
upon  expert  advice  of  some  of  the  finest  lawyers  in  tlie  country. 

The  litigating  function,  by  contrast,  customarily  involves — at  least 
its  dominent  aspect — problems  relevant  to  that  particular  case.  Gov- 
ernment suffers  very  little,  if  at  all,  by  having  the  Bruce  Bromley's 
of  this  world  representing  Congress  - — That  ^vas  at  tlicir  choice,  inci- 
dentally— in  Powell  v.  McCorniack  and  the  ex-Solicitor  General, 
Archibald  Cox,  representing  them  in  cases  like  Biwkley  v.  Valeo.^ 

On  balance,  all  potential  infringements  on  the  separation  of  powers 
taken  into  account,  I  feel  that  it  is  the  solution  which  works  the  best. 

Professor  Kurland.  Your  comment  on  piivate  counsel  is  not  based 
on  the  results  they  have  achieved  in  these  cases. 

Mr.  Lee.  No;  but  I  would  invite  you  to  attack  my  premise. 

Professor  Kurland.  All  I  would  suggest  is  that  there  is  that  need 
for  counsel  in  litigation.  Tlie  question  I  am  ]3utiing  to  you  is  whether 
that  is  not  going  to  rise  more  and  more.  The  rate  has  accelerated. 

Mr.  Lee.  I  do  not  think  so. 


1  See  legislative  history  of  28  U.S.C.  2403  in  exhibit  97  in  the  appendix  at  pp  548  to  555 
~  Mr.   Bruce  Bromley  was  retained  by  the  House  to  defend   it  in  the  Powell  ease.    See 
"House   of   Representntives   Exclusion,    Censure   and    Expulsion   Cases   from    17S9-1973," 
Joint  Committee  on  Congressional  Operations,  1973. 

3  Archibald  Cox  did  not  represent  the  Senate  in  the  Duclcleii  case.  As  made  clear  in  a 
press  release  of  July  27,  1975,  from  Senator  Edward  M.  Kennedy  and  Senator  Hugh 
Scott,  Mr.  Cox  appeared  as  amicus  curiae  on  their  behalf  as  Senators  with  "a  strong 
interest  in  the  outcome  of  the  pending  case."  The  press  release  also  makes  clear  that  the 
decision  to  file  an  amicus  brief  was  made  because  of  the  "Justice  Department's  lukewarm 
current  posture  .  .  ."  The  press  release  appears  as  exhibit  116  in  the  appendix  at  pp. 
683  to  684. 
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Professor  Kurlaxd.  Look  at  the  passage  of  the  impoundment 
statute.^  That  is  bound  to  give  rise,  is  it  not,  to  conflicts  between  the 
executive  and  legislative  branch  in  the  courts  ^ 

Mr.  I^E.  I  will  make  you  a  deal.  We  will  gather  together  again  in 
5  years,  and  we  will  see  who  is  right.  My  guess  is  that  it  is  not  on  the 
rise.  There  are  consequences  of  the  problems,  and  the  turmoil  our 
country  has  gone  through  in  recent  years.  But  within  a  very  short 
period  of  time,  if  we  are  not  already  seeing  it,  we  are  going  to  see 
a  period  of  greater  accommodation. 

I  think,  for  example,  with  specific  regard  to  the  impoundment 
problem,  that  the  establishment  by  the  Congress  of  its  own  at- 
tempt to  exercise  budget  control  may  greatly  lessen  the  need  for 
impoundment-type  decisions,  or  felt  need  on  the  part  of  the  executive 
for  impoundment-type  decisions,  and  will  lessen  litigation  in  that 
regard. 

I  also  think  that,  though  this  is  a  more  pragmatic  kind  of  rea- 
son, with  the  Eastland  decision  and  the  decision  in  McSurely  v. 
McCJeUan,  in  which  we  were  successful  in  the  Court  of  Appeals  for 
the  District  of  Columbia,  you  are  going  to  see  a  lessening  of  litiga- 
tion in  the  speech  or  debate  area. 

Professor  Kitjland.  One  might  rely  on  those  or  one  might  look  to 
what  seems  to  be  a  rather  persistent  habit  of  the  President  to  veto  con- 
gressional legislation  suggesting  conflicts  are  increasing,  rather  than 
decreasing. 

Let  me  turn  to  a  third  area.  I  do  not  expect  we  are  going  to  get  an 
ansvv'er,  a  perfect  answer,  I  am  trying  to  establish  a  fact  that  there 
are,  and  I  think,  increasing  areas  where  Congress  needs  counsel 
because  of  its  conflicts  with  the  executive  branch.  The  third  area  is 
one  in  which  involves  both  the  conflict  within  the  executive  branch, 
as  I  see  it,  and  a  conflict  between  the  Congress  and  executive  branch, 
and  I  have  two  examples  with  which  you  may  or  may  not  agree. 

Congress  has  passed  a  law  in  which  it  is  provided  in  terms  of  em- 
ployment, shall  be  no  discrimination  on  the  basis  of  race,  creed,  sex, 
and  so  on,  but  it  also  has  provided,  I  think  quite  as  clearly  as  it  pos- 
sibly could  provide,  that  there  shall  be  no  use  of  quotas  in  correcting 


>  section  1016  of  the  Congressional  Budget  and  Impoundment  Control  Act  of  1974  (31 
U.S.C.  1406)  provides  as  follows  : 

SUITS  BY  COMPTROLLER  GENERAL 

Sec.  1016.  If,  under  section  1012(b)  or  1013(b),  budget  authority  is  required  to  be 
made  available  for  obligation  and  such  budget  authority  is  not  made  available  for  obli- 
gation, the  Comptroller  General  is  hereh.v  expressl.v  empowered,  through  attorneys  of  his 
own  selection,  to  bring  a  civil  action  in  the  L'nited  States  District  Court  for  the  District 
of  Columbia  to  acquire  such  budget  authority  to  be  made  available  for  obligation,  and 
such  court  is  hereljy  expressly  empowered  to  enter  in  such  civil  action,  against  an.v 
department,  agency,  officer,  or  employee  of  the  United  States,  any  decree,  judgment,  or 
order  which  may  be  necessary  or  appropriate  to  make  such  budget  authorit.v  available 
for  obligation.  The  courts  shall  give  precedence  to  civil  actions  brought  under  tiiis  section, 
and  to  appeals  and  writs  from  decisions  in  such  actions,  over  all  other  civil  actions, 
appeals,  and  writs.  No  civil  action  shall  be  brought  by  the  Comptroller  General  under 
this  section  until  the  expiration  of  25  calendar  days  of  continuous  session  of  the  Con- 
gress following  the  date  on  which  an  explanatory  statement  by  the  Comptroller  Cieneral 
of  the  circumstances  giving  rise  to  the  action  contemplated  has  been  filed  with  the 
Speaker  of  the  House  of  Representatives  and  the  President  of  the  Senate. 

The  first  and  only  case  brought  under  this  statute  is  Staats  v.  Lynn,  discussed  below 
at  p.  168. 
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such  doficiencios  of  the  past,  as  may  have  occurred.  As  I  read  the 
litigation  and  the  statement  of  the  executive  officials,  Mr.  Levi  has 
announced  his  deplorance  of  (quotas.  ]Mr.  Ford  even  has  suggested  it 
impropriety  of  quotas.  The  Department  of  Justice,  at  the  beliest  of 
HEW,  seems  to  be  requesting  and  imposing  quotas.  I  know  they  are 
not  called  quotas ;  they  are  called  goals  in  many  cases. 

How  does  Congress  get  its  will  effected  under  those  circumstances? 
I  am  not  even  suggesting  counsel  would  be  an  adequate  answer. 
We  have  a  similar  situation  with  regard  to  legislation  dealing  with 
busing,  with  the  Department  of  Justice  counsel  persisting  in  tlie 
policy  which  is  inconsistent  with  that  of  wliat  the  President  of  tlie 
United  States,  and  I  tliink  the  announcements  of  Congress,  how  does 
Congress  get  its  voice  protected?  It  passes  legislation.  It  is  pur- 
jxjrtedly  the  objective  of  the  executive  branch  faithfully  to  execute 
that  legislation. 

The  policy  of  the  leadership  of  the  executive  branch  is  quite  clear, 
and,  yet,  the  enforcement  of  the  law  is  inconsistent,  I  think,  with 
both  the  leadership  pronouncements  and  congressional  pronounce- 
ments. 

Mr.  Lee.  Of  course,  I  am  not  prepared  to  say  as  a  representative  of 
the  Department  of  Justice  that  in  either  of  those  areas  we  are  not 
faithfully  executing  the  laws.  I  think  the  most  that  can  be  said  is 
that  in  administering  those  kinds  of  policies,  the  answers  are  not 
always  black  and  white,  and,  of  course,  as  long  as  the  executive 
branch,  like  the  legislative  branch  and  judicial  branch,  is  operated  by 
human  being's,  there  is  room  for  good  faitli  disagreement  as  to  what 
is  meant  by  congressional  policy-. 

I  think  I  can  assure  you  that  there  is  no  policy,  so  far  as  I  am 
aw^are,  deliberately  to  avoid  or  frustrate  the  legislative  purpose. 

Professor  Kurlaxd.  AVell.  I  suppose  if  I  were  on  the  otlier  side  of  the 
desk,  the  chairman  might  ask  me  to  present  the  list  of  cases  which 
I  think  might  disprove  that  proposition,  but  I  am  not  on  the  other 
side  of  the  desk. 

I  have  no  further  questions. 

Mr.  LuDLAM.  Let  me  ask  a  question  with  regard  to  the  third  option 
that  Cor.'vress  c:;n  ])ursue  when  it  seeks  to  enforce  its  powers,  the  first 
being  a  Temporary  Special  Prosecutor  or  Permanent  Special  Prosecu- 
tor, the  second  being  Sergeant  at  Arms  ph3'sically  incarcerating  an 
officer,  and  then  raising  the  issue  on  habeas  corpus  petition.  The  third 
one,  which  you  mentioned  in  your  statement,  is  the  enactment  of  a 
specific  jurisdictional  statute  allowing  Congress  to  enter  a  court  civil 
action  to  seek  a  declaratory  judgment  or,  I  suppose,  an  injunction  to 
enforce  the  subpena. 

Are  you  saying  then  that  you  believe  the  enactment  of  such  a  juris- 
dictional statute  and  the  suit  which  Congress  would  bring  under  the 
statute  is  a  constitutional  act  ^ 

Mr.  Lee.  It  is  just  a  jurisdictional  statute  that  gets  the  issue  into 
court.  They  reason  that  it  is  necessary,  is  that  there  is  a  district  court 
decision,  Nixon  v.  Sirica,  I  think,  holding  that  under  section  1>531  you 
have  to  satisfy  the  jurisdictional  amount.  There  is  one  instance  in 
which  Congress  did  solve  that  problem  for  the  narrow  purposes  of 
the  particular  issue,  giving  jurisdiction  to  the  Watergate  Committee 
to  enforce  its  own  subpenas. 
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Mr.  LuDLAM.  You  are  saving:  in  the  Select  Comm'dtee  case  no  con- 
t^titiitional  issue  was  raised  about  the  jurisdictional  statute  and  you  are 
saying  that  no  constitutional  issues  should  be  raised  about  that  juris- 
dictional statute? 

Mr.  Lee.  I  certainly  would  not  perceive  any.^ 

Mr.  LuDLAM.  Now.  if  Congress  can  enact  a  specific  jurisdictional 
statute  for  a  given  committee  to  enforce  its  subpenas.  and  that  is  not 
unconstitutional,  is  it  equally  unconstitutional,  equally  constitutional 
for  Congress  to  enact  a  jurisdictional  statute  allowing  any  committee 
to  enforce  any  subpena  in  a  civil  action? 

]Mr.  Lee.  In  other  words,  a  general  jurisdictional  statute. 

]Mr.  LuDLAM.  The  situation — only  Avhere  it  deals  with  subpenas 
by 

]Mr.  Lee.  Congressional  enforcement  of  its  own  subpenas. 

Expressing  my  owji  views  only,  my  view  would  be  that  that  is  such 
a  part  of  the  legislative  function,  particularly  after  Eastland^  that 
tliere  would  not  be  serious  constitutional  problems. 

Mr.  LuDLAM.  If  it  is  constitutional  for  Congress  to  enact  a  juris- 
dictional statute  which  allows  committees  to  enforce  one  constitu- 
tional power,  that  is,  the  subpena  power,  then  is  it  equally  con- 
stitutional for  Congress  to  enact  a  jurisdictional  statute  which  allows 


1  The  legislative  history  of  the  jurisdictional  statute  enacted  for  the  Select  Watergate 
Committee  (Public  Law  93—190)  is  described  in  a  letter  of  January  9,  1974,  from  the 
committee  to  .Tudsre  GeseJl.  That  letter  appears  as  exhibit  7  in  the  apiiondix  nt  pp.  2:'.0 
to  2.S1.  The  debate  and  passage  of  the  statute  appears  at  119  ranc.  Rec.  19787-19788 
(Nov.  2,  1978)  ;  119  Cong.  Rec.  20012- 20013  (Nov.  7,  1973)  119  Coug.  Rec.  20130-20136 
(Nov.  9,  1973):  and  119  Cong.  Rec.  104S4-lii4S7  (Dec.  ;:.  197:J).  A  ooiy  of  that 
jurisdictioual  statute  appears  as  exhibit  93  in  the  appendix  at  pp.  524  to  52.5.  Enact- 
ment of  the  jurisdictional  statute  was  made  necessary  by  the  Oct.  17,  1973,  opinion  of 
Judge  Sirica  dismissing  the  select  committee's  suit  to  enforce  its  subpena  for  President 
Nixon's  White  House  tapes  for  lack  of  jurisdiction.  That  opinion  appears  as  exhibit  8 
in  the  appendix  at  pp.  232  to  246.  The  select  committee's  memorandum  of  points  and 
authorities  on  the  jurisdictional  issue,  both  before  Judge  Sirica's  opinion  and  after 
enactment  of  the  statute,  are  printed  in  •"Appendix  to  the  Hearings  of  the  Select  Com- 
mittee on  Presidential  Campaign  Activities  :  Legal  documents  Relating  to  the  Select 
Committee  Hearings,"  Senate  Select  Committee  on  Presidential  Camjtaign  Activities,  vol. 
X.  pt.  I,  at  pp.  69.5-70.3.  766-795,  S0.5-S53,  877-902.  1048-1064,  1117-1144,  and  1173- 
1179.  After  enactment  of  the  statute,  the  only  jurisdictional  issue  raised  by  President 
Nixon  was  whether  the  matter  presented  a  justifiable  case  or  controversy  within  the 
meaning  of  art.  Ill,  sec.  2  of  the  Constittuion.  By  Memorandum  and  Order  of  Feb.  8, 
3  974.  Judge  Gesell  held  that  the  Court  had  iurisdietion.  See  Select  Committee  v.  Kixon, 
370  F.  Supp.  521  (1974),  affd  498  F.  2d  725   (1974). 

The  jurisdictional  statute  enacted  to  enable  the  Watergate  Committee  to  bring  its 
suit  does  not  confer  jurisdiction  on  any  court  to  hear  any  suit  brought  by  any  other  com- 
mittee. However,  under  a  1928  standing  order  of  the  Senate,  "any  committee  of  the 
Senate  is  *  *  *  authorized  to  bring  suit  on  behalf  of  and  in  the  name  of  the  United 
State  in  any  court  of  competent  jurisdiction  if  the  committee  is  of  the  opinion  that  the 
suit  is  necessar.v  to  the  adequate  performance  of  the  powers  vested  in  it  or  the  duties 
imposed  upon  it  by  the  Constitution,  resolution  of  the  Senate,  or  other  law."  S..I.  572, 
70—1.  May  28.  1928.  A  copy  of  the  standing  order  appears  as  exhibit  94  in  the  appendix 
at  p.  52.5.  The  order  w:is  enacted  folldwing  the  decision  of  the  T'.S.  Supreme  Court 
in  Reed  v.  Countif  Gommiffnionera  o/  Delatrare  Countji.  Pa.,  277  U.S.  376  (1928).  Both 
the  Supreme  Court  and  the  Court  of  Ai)peals  affirmed  a  decree  of  the  district  court 
dismissing  for  lack  of  jurisdiction  a  bill  brought  by  the  members  of  a  special  committee 
of  the  Senate  against  county  election  officers  to  obtain  ballot  boxes  used  in  the  cot>- 
tested  Senate  election  o*'  William  S.  Vare.  The  District  courts  opinion  appears  at  21  P. 
Rep  2d  144-152  (E.D.  Pa.).  Senate  Resolution  262.  containing  the  standing  order  was 
passed  without  debate  and  by  unanimous  consent  the  day  after  the  announcement  of  the 
Supreme  Co'M't's  decision.  69  Conq.  Rec.  10596  (May  29.  1928).  P>ecnise  the  Supreme 
Court's  decision  did  not  come  until  more  than  2  years  after  the  special  committee  had 
been  formed,  the  Senate  petitioners  did  not  amend  their  complaint  to  attempt  to  proceed 
with  the  suit.  In  1973,  .Judge  Sirica  held  in  the  Select  Watergate  Committee  case  that 
tins  order  only  confers  standing  on  a  Senate  committee  and  does  not  confer  jurisdiction 
on  any  court  to  hear  a  suit  brought  by  a  committee.  The  standing  order  did,  however, 
permit  the  Select  Watergate  Committee  to  bring  that  case  without  the  need  to  secure 
approval  of  the  full  Senate.  In  contrast,  under  rule  XI.  2  (m)  (2)  (B)  of  the  House  of 
Rporesentatives.  "compliance  with  any  subpena  issued  by  a  committee  or  subcommittee 
*  *  *  may  be  enforced  only  as  authorized  or  directed  by  the  House." 

Given  the  absence  of  any  statute  conferrinir  jurisdiction  on  a  court  to  hear  a  suit  by 
any  committee  other  than  the  now-defunct  Select  Watergate  Committee,  no  committee 
o<"  either  House  can  presently  bring  suit  to  enforce  a  subpena  whether  authorized  to  do 
so  or  not. 
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committees  to  protect  other  powers,  for  example,  to  seek  an  injunction 
against  a  perspective  suit  to  bloclc  the  publication  of  a  committee  rule  ? 

Mr.  Lee.  I  see  what  you  are  getting  at. 

The  reason  I  hesitated  a  moment  ago — frankly,  I  had  not  thought 
about  this  matter — the  reason  I  hesitated  is  because,  of  course,  you 
are,  in  a  sense,  enforcing  something. 

On  the  other  hand,  this  is  one  of  the  many  areas  where  there  is, 
well,  kind  of  a  penumbra  between  article  I  and  article  II,  wath 
regard  to  the  enforcement  of  subpenas.  It  is  my  own  personal  view, 
expressly  my  own  personal  view,  that  the  enforcement  of  congres- 
sional subpenas  is  sufficiently  close  to  the  legislative  function  tliat 
it  would  not  raise  serious  constitutional  problems.  Tliat  does  not 
mean,  however,  because  of  the  integral  relationship  between  subpena 
enforcement  and  speech  or  debate,  as  declared  by  EastJand.,  and  as 
expanded  recently  in  McSurely  v.  McClellan — that  it  extends  beyond 
that. 

[Supplemental  question  and  answer  follows :] 

Question.  Could  you  give  the  Department's  view  on  the  constitutionality  of 
a  jurisdictional  statute  permitting  congressional  committees  to  seek  civil  en- 
forcement of  tlieir  subpenas? 

Ansiccr.  The  district  court  decision  in  Senate  Select  Committee  on  Presiden- 
tial Campaign  Activities  v.  Nixon,  366  F.  Supp.  51  (D.D.C.  1973)  held  that  the 
district  court  lacked  subject  matter  jurisdiction  over  the  Senate  select  commit- 
tee's action  against  President  Nixon  for  declaratory  judgment,  mandatory  in- 
junction and  mandamus  arising  out  of  the  President's  refusal  to  produce  tape 
recordings  and  documents  in  response  to  a  subpena  duces  tecum.  Congress  there- 
upon passed  a  special  statute,  Public  Law  No.  93-190  (December  18,  1973), 
giving  the  District  Court  for  the  District  of  Columbia  jurisdiction  over  any 
civil  action  brought  by  the  special  committee,  "To  enforce  or  secure  a  declara- 
tion concerning  the  validity  of  any  subpena."  In  subsequent  litigation  involving 
the  committee's  subpena,  no  question  was  raised  by  either  the  district  court 
or  the  court  of  appeals,  concerning  the  constitutionality  of  this  statute.  See, 
Senate  Select  Committee  on  Presidential  Campaign  Activities  v.  Nixon,  370 
F.  Supp.  521  (D.D.C.  1974);  affirmed  4m  F.  2d  725  (D.C.  Cir.  1974).  Thus, 
while  civil  enforcement  by  Congress  of  its  own  subpenas  necessarily  raises 
constitutional  questions  (see  Buckley  v.  Valeo,  C.A.D.C.  No.  75-1061), ^  such 
suits  are  arguably  distinguishable  from  other  enforcement  actions  because  con- 
gressional subpenas  are  such  an  integral  part  of  the  legislative  function  that 
they  are  included  within  the  protections  of  the  speech  or  debate  clause.  See 
EastloAid,  et  al.  v.  U.S.  Servicemen's  Fund,  et  al.,  421  U.S.  491  (1975). 

Mr.  LuDLAM.  You  would  not  extend  it  to  Congress'  right  to  inform 
the  public,  which  is  also  the  constitutional  i:)ower  to  publish  com- 
mittee reports. 

Mr.  Lee.  On  that  my  law  is  Doe  v.  McMUlon.,  which  upheld  the 
power  of  Congress  to  publish  and  circulate  reports  within  the  Houses 
of  Congress  for  Congress'  legislating  purposes.  Beyond  that,  the  issue 
was  simply  one  of  general  inquiry,  into  wliether  what  Congress  was 
doing  w^as  central  to  the  speech  or  debate  provision.  If  my  memory 
serves  me  correctly,  in  Doe  \.  McAIHIgu  there  is  a  remand.- 

Mr.  LuDLAM.  To  the  extend  that  Doe  v.  McMillan  said  they  could 
circulate  it  only  if  it  was  circulated  within  the  legislative  branch,  a 
jurisdictional  statute  could  be  enacted  to  allow  Congress  to  defend 
that — to  bring  an  action  to  defend  that  power. 

1  The  relevant  experts  from  the  Supreme  Court's  opinion  in  Buckley  appear  as  exhibit 
9  in  the  appendix  at  pp.  247  to  301. 

-On  remand,  the  district  court  found  that  tlie  extent  to  which  the  Mc^Ulian  report  had 
been  disseminated  was  based  on  the  legitimate  needs  of  Congress.  374  F.  Supp.  1313  (D.D.C. 
1974). 
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Mr.  Lee.  I  guess  I  missed  that  question. 

Mr.  LuDLAM.  If  Congress  lias  the  power  to  distribute  that  report 
within  the  Houses  of  Congress,  or  whatever  tlie  ruling — how  you 
interpret  the  rule  in  Doe  v.  MeM'dlan — Congress  could  enact  a  juris- 
dictional statute  to  allow  Congress  to  bring  an  action  to  enforce  that 
power,  as  well  as  the  jurisdictioiial  statute  to  enforce  its  sui)pena 
power. 

^Ir.  Lee.  Does  it  really  need  to  ?  After  Doc  v.  McMiUan.  it  usually 
comes  up,  of  course,  the  other  way.  Someone  challenges  what  is  done, 
and  then  speech  or  debate  issues  arise.  I  just  think  that  would  be 
manufacturing  tension  between  article  I  and  article  II  where  it  is  not 
really  necessary.  In  the  case  of  the  enforcement  of  subpenas,  that  is 
something  that  has  to  be  done. 

But  the  kind  of  circulation  that  is  permitted  by  Doe  v.  McMillan 
is  permitted,  and  so  Congress  does  not  need  the  help  of  another 
branch.  It  just  does  it. 

Mr.  LrDi..\M.  If  Congress  perceives  a  suit  will  be  filed,  however 
frivolous,  to  challenge  the  distribution  of  committee  reports  within 
the  House  of  Congress,  then  Congress  could  choose,  as  a  matter  of 
caution,  to  bring  a  civil  case  to  bar  that  action.  Perhaps  the  action  is 
frivolous,  but  could  Congress  enact  a  jurisdictional  statute  to  allow 
Congress  to  bring  such  an  action  to  prevent  another  action  being  filed 
to  enjoin  publication  of  a  report  ? 

Mr.  Lee.  That  is  totally  unnecessary  for  reasons  that  I  mentioned 
earlier. 

In  the  first  place,  it  w^ould  probably  be  just  an  advisory  opinion. 
It  is  totally  different  from  the  subpenas.  Congress  needs  to  enforce 
its  subpenas  or  it  does  not  get  the  information.  So  far  as  the  distribu- 
tion of  the  material  is  concerned.  Congress  goes  ahead  and  distributes 
it.  Then  it  is  up  to  the  one  who  com])lains  to  make  himself  a  plaintiff 
in  a.n  action  to  stop  it  from  being  done. 

Mr.  LuDLAM.  It  might  be  unwise  for  Congress  to  bring  that  case, 
or  unnecessary  to  bring  that  case.  But  if  Congress  chooses  to  bring 
that  case,  and  wishes  to  enact  the  jurisdictional  statute  to  do  so,  then 
can  Congress  constitutionally  do  so? 

Mr.  Lee.  As  I  indicated  a  moment  ago,  I  have  real  problems  as  to 
the  unnecessary  tension  that  creates  between  article  I  and  article  II. 

Mr.  Jaffe.  To  the  extent  it  seeks  an  advisory  opinion,  which  I 
think  it  does,  it  does  not  have  the  constitutional  authority  to  enact 
such  a  statute. 

[Subsequent  to  the  hearing  the  Justice  Department  submitted  the 
following  statement :] 

As  noted  by  Mi-.  Jaffe  Doe  v.  McMillan  holds  that  under  the  speech  or 
del)ate  clause  Congress  has  authority  to  circulate  such  a  report  with  the  Houses 
of  Congress.  That  authority  having  been  established.  Congress  does  not  need 
further  judicial  declaration  of  its  existence,  and  seeking  such  further  judicial 
declaration  would  only  involve  seeking  an  advisory  opinion. 

Mr.  LuDLAM.  Let  us  get  back  to  the  essential  question. 

If  Congress  has  the  power,  in  any  court  under  a  jurisdictional 
statute,  to  enforce  its  subpena  poAver,  does  Congress  have  an  equal 
power  to  enter  a  court  to  protect  other  powers  which  are  equally  in- 
tegral to  their  legislative  process  as  is  the  subpena  power? 
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Mr.  Lee.  As  a  matter  of  <2;eneral  theory,  my  answer  to  tliat  would 
'be  "Yes."  I  do  not  know  what  those  other  powers  woukl  be. 

[Subsequent  to  the  hearing  the  subcommittee  submitted  materials 
for  the  record  relating  to  a  jurisdictional  statute  twice  enacted  by  the 
-House  of  Representatives  under  which  either  House  of  Congress 
•could  require  the  ''attendance  and  testimony  of  witnesses  and  the 
production  of  evidence"  upon  issuance  of  a  subpena  "to  any  per- 
son *  *  *  " 

[The  original  proposal  for  such  a  jurisdictional  statute  was  intro- 
duced as  U.K.  4075  in  tlie  House  on  May  4.  195;^,  by  tlien  Congress- 
man Keating.  Four  days  of  hearings  were  held  on  H.K.  4975  on 
June  8,  July  19,  26,  and  31,  1954.  These  hearing-s  were  never  pub- 
lished and  a  search  of  the  Archives  has  been  unable  to  locate  the 
transcripts.  However  a  copy  of  Congressman  Keating's  July  19  testi- 
mony and  copies  of  two  letters  presenting  the  Justice  Department's 
position  on  the  bill  dated  April  30,  1954  and  July  8,  1954,  appear  as 
exhibits  98,  99,  and  100  in  the  appendix  at  pages  556  to  559,  559 
to  560.  and  560.  In  the  second  letter,  the  Department  stated  that  "the 
bill  raises  policy  questions  primarily  within  the  purview  of  the  Con- 
gress and  concerning  which  the  Department  jirefers  to  make  no  rec- 
onnnendation."  Neither  letter  refers  to  the  potential  application  of 
the  statute  to  an  executive  branch  official,  despite  the  fact  that  its 
language  would  extend  to  such  an  official.  The  bill  was  reported  by 
the  House  Judicini-y  Committee,  H.  Kept.  Xo.  83-2612  (August  3. 
1954).  A  copy  of  the  debate  and  passage  by  the  House  of  H.R.  4975 
on  August  4,  1954,  appears  as  exhibit  101  in  the  appendix  at  pages 
560  to  565.  No  action  was  taken  in  the  Senate  on  the  bill  and  it  died 
at  the  end  of  the  session. 

[In  the  next  Congress,  the  S4th,  Congressman  Keating  reintroduced 
the  bill  as  H.R.  780.  No  hearings  were  held  and  it  was  reported  by 
the  House  Judifnary  Committee,  H.  Rept.  No.  84-87  (March  3,  1955). 
The  bill  was  debated  and  again  passed  on  IMarch  15,  1955.  A  copy  of 
the  debate  and  passage  a])pears  as  exhibit  102  in  the  appendix  at 
pae'es  565  to  566.  Again  the  bill  died  in  the  Senate. 

[In  the  85th  Congress  on  January  3,  1957,  Congressman  Keating 

again  introduced  the  bill  as  H.R.  259.  It  was  again  reported,  H.  Rept. 

No.  85-137    (February  19,  1957).  On  March  4,  1957,  the  bill  was 

defeated  in  the  House  on  a  point  of  order.  The  debate  appears  as 

-exhibit  103  in  the  appendix  at  pages  567  to  568. 

[By  then.  Senator  Keating  reintroduced  the  lull  in  the  86th  Con- 
gress as  S.  1515  on  March  24,  1959.  See  105  Congressional  Record 
5024-5025  (March  24,  1959).  In  the  87th  Congress  the  bill  was  intro- 
duced June  13,  1961,  and  numbered  S.  2074.  See  107  Congressional 
Record  10221-10222  (June  13,  1961).  In  neither  case  was  any  action 
taken  on  the  bill. 

[The  Keating  bills  are  evaluated  in  a  1962  Inw  review  article  en- 
titled "Judicial  Review  of  Congressional  Investigations:  Is  There  an 
Alternative  to  Contempt  ?"  by  Theodo)-e  Sky,  which  appears  as  ex- 
hibit 104  in  the  anpendix  at  pafjes  569  to  600. 

[As  noted  in  this  law  review  article,  several  courts  have  suggested 
that  Con.Qfress  enact  a  statute  providing  an  alternative  to  the  criminal 
contempt  procedures.  See  e.g.  Tohhi  v.  United  States,  306  F.  2d  270, 
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-276  (D.C.  Cir.).  Cert.  den.  371  US  902  (1962)  and  United  States  v. 
Fort,  413  F.  2d  670,  676-678  (D.C.  Cir.  1970),  Cert,  denied  403  U.S. 
932  (1971). 

[For  a  general  review  of  Con<ri'essional  investigative  powers  see 
Cwigresswnal  Quarterly's  Guide  to  the  Congress  of  the  United  States 
(1971)  at  pages  245-263,  and  James  Hamilton,  The  Power  to  Prohe 
(1976).] 

[Supplemental  question  and  answer  follows :] 

Question.  Is  there  any  reason  why  the  Department  would  not  be  able  or 
inclined  to  enter  a  special  appearance  on  behalf  of  a  congressional  client,  if 
utilization  of  that  procedure  was  in  the  best  interests  of  that  client  or  of  the 
Congress?  If  Congress  has  chosen  to  enter  a  special  appearance  to  respond 
to  the  Calley  subpenas,  would  the  Department  have  been  able  to  enter  such 
an  appearance  on  behalf  of  Congress  when  the  Department  had  already  entered 
a  regular  appearance  in  the  same  case? 

Ansirer.  While  the  Department  tiles  its  appearance  on  behalf  of  the  United 
States,  it  often  files  separate  motions  on  behalf  of  governmental  specific  de- 
fendants when  it  is  in  the  interests  of  those  defendants.  For  example,  in  the 
Calley  habeas  corpus  litigation  the  Department  filed  its  appearance  on  behalf 
of  the  United  States  and  filed  a  special  motion  to  dismiss  Congressman  Hebert 
from  the  case.  As  already  stated,  that  motion  was  successful  and  Congres.sman 
Herbert  is  no  longer  a  party. 

Mr.  LuDLAM.  In  terms  of  the  conflict  which  may  lead  the  Justice 
Department  not  to  handle  a  given  case— we  pursued  that  on  a  con- 
stitutional level;  I  want  to  pursue  that  on  a  different  level.  Let  me 
submit  for  the  record  a  copy  of  the  Code  of  Professional  Responsi- 
bility of  the  American  Bar  Association,  and  a  copy  of  the  Federal 
Ethics  Considei-ation  of  the  Federal  Bar  Association. 

[The  material  referred  to  appears  as  exhibits  117  and  118  in  the 
appendix  at  pages  685  to  743  and  744  to  747.1 

Mr.  LuDLAM.  Do  these  two  canons  of  ethics  apply  to  the  lawyers 
of  the  Justice  Department  ? 

Mr.  Lee.  Yes. 

Mr.  Li:t)Lam.  Is  there  any  written  statement  or  other  policy  direc- 
tive which  states  that  such  canons  of  ethics  do  apply  to  the  lawyers 
of  the  Justice  Department  ? 

Mr.  Lee.  I  do  not  think  so,  but  there  would  be  no  need  for  it. 

Before  we  enter  the  Department  of  Justice,  we  first  have  to  qual- 
ify as  lawyers.  For  that  reason,  we  are  bound,  as  law3'ers,  by  the 
Code  of  Professional  Responsibility. 

]Mr.  Ludlam.  And  the  fact  the  lawyer  works  for  the  Justice 
Department  does  not  make  any  difference. 

Mr.  Lee.  Absolutely  not. 

[Subsequent  to  the  hearings,  the  Justice  Department  submitted 
the  following  statement :] 

Title  28  of  the  Code  of  Federal  Regulations,  and  particularly  Section 
45.735-1  (b),  specifically  provides  that  attorneys  employed  by  the  Department 
are  subject  to  the  canons  of  Professional  Ethics  of  the  American  Bar  Associa- 
tion. The  purpose  and  scope  of  part  45  is  to  prescribe  policies,  standards,  and 
instructions  relating  to  conflicts  of  interest  and  ethical  standards  of  behavior 
of  employees  of  the  Department  of  Justice  (28  C.F.R.  §45.735-1  (a)  ).  The  Code 
of  Professional  Responsibility  of  the  American  Bar  Association  refers  specifi- 
callv  in  its  provisions  to  the  Government  lawyer.  E.g.,  ethical  considerations 
7-li,  7-13,  and  7-14. 
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[Supplemental  question  and  answer  follows :] 

Question.  Have  disciplinary  proceedings  ever  been  brought  under  the  canons 
regarding  a  Department  attorney's  representation  in  a  congressional  case  or  a 
case  involving  an  Individual  or  judge? 

Ansirer.  There  is  no  known  record  of  any  disciplinary  proceedings  having 
been  brought  under  the  canons  regarding  a  Department  attorney's  representa- 
tion in  a  congressional  case  or  a  case  involving  an  individual  or  judge. 

Mr.  LuDLAM,  In  terms  of  the  canons  of  ethics,  what  kind — and  the 
conflicts  which  may  lead  Justice  not  to  take  a  given  case — what  kind 
of  problems  are  created  by  a  situation  where  congressional  and  exec- 
utive branch  defendants  are  both  defendants  in  the  same  case? 

Mr.  Lee.  That  creates  problems,  that  wx  have  had  to  face.  I  guess 
all  I  can  say  is  that  as  a  general  matter,  the  problem  implicit  in 
your  statement  is  very  definitely  a  j)roblem.  Each  case  has  to  be 
examined  on  its  own  facts  to  determine  whether  or  not  tiiere  are 
conflicts  among  defendants. 

I  might  say  in  that  regard,  from  the  vantage  point  of  one  who  has 
spent  the  greatest  part  of  his  professional  life  in  private  practice, 
that  is  the  identical  problem  a  lawyer  faces  in  nongovernmental  con- 
text as  well. 

[Supplemental  question  and  answer  follows:] 

Question.  Could  the  Department  prescribe  its  involvement  in  the  case  of 
Staats  V.  Aynerican  Civil  Liberties  Union,  No.  73-1413  (U.S.  Supreme  Court ).i 
In  particular,  could  you  evaluate  the  possibility  that  .Justice  Department  repre- 
sentation in  this  case  might  involve  questions  under  ethical  consideration 
5-22. 

Answer.  In  Sfaois  v.  ACLU,  the  Department  of  .Justice  was  asked  to,  and 
did,  represent  the  Clerk  of  the  House  and  the  Comptroller  General  who  were 
sued  as  supervisor  officers  under  the  1971  Federal  Election  Campaign  Act.  The 
Clerk  did  not  want  to  seek  Supreme  Court  review  from  the  unfavorable  deci- 
sion of  the  three-judge  district  court  and  an  appeal  to  the  Supreme  Court  was 
taken  by  the  Solicitor  General  only  on  behalf  of  the  Comptroller  General. 

If  ethical  consideration  5-22  were  literally  applied  to  the  Department's  legal 
representation  function,  then  its  lawyers  could  appear  only  on  behalf  of  the 
United  States.  But  in  ACLU,  as  in  the  overwhelming  majority  of  cases  we 
handle  on  behalf  of  both  legislative  and  executive  officers  and  entities,  there  is 
no  perceptible  deviation  of  interest  between  the  United  States  and  the  party. 
In  ACLU,  as  in  all  cases  where  representation  is  provided,  legal  positions  are 
developed  in  consultation  with  the  party  and  in  ACLU,  in  particular,  we  have 
no  reason  to  believe  that  either  of  the  defendants  were  less  than  fully  satisfied 
with  our  representation. 


1  The  Report  of  the  Joint  Committee,  April  1.5,  1975,  describes  the  Staats  case,  as 
fol'ows  : 

Staats  V.  Am,erican  Civil  Liberties  Union  No.  73-141.3  (U.S.  Supreme  Court) 

Brief. — Followinff  the  refusal  of  the  Vew  York  Times  to  print  an  advertisement  the 
American  Civil  Liberties  Union,  Inc.  (ACLTT),  had  proposed  In  opposition  to  the  Presi- 
dent's support  of  legislation  to  curb  school  hnsinfr,  the  ACLU  filed  this  action  in  the 
U.S.  District  Court  for  the  District  of  Columbia  on  September  2ft,  1S72,  challenging  the 
constitutionality  of  the  Federal  Election  Campaign  Act  of  1971  [(FECA),  Pub.  L.  92-225, 
2  T^S.C.A.  §§  4.31  et  seq.]. 

Named  as  defendnnts  were  the  Clerk  of  the  House.  W.  Pat  Jennings,  the  Comptroller 
Oeneral,  Elmer  B.  Staats,  and  the  Director  of  the  Office  of  Federal  Elections,  Phillip  S. 
Hughes,  all  of  whom  are  charged  with  administering  and  enforcing  the  Act. 

At  the  time  the  advertisement  was  submitted  to  the  Times,  the  legislation  had  passed 
the  House  of  Representatives  and  was  pending  before  the  Senate.  Named  In  the  adver- 
tisement were  102  Members  of  the  House  who  had  voted  against  the  legislation  in  that 
chamber.  The  ACLU  was  informed  that  these  Members  would  have  to  file  certificates 
attesting  to  the  fact  that  the  printing  of  the  advertisement  would  not  result  In  an.v  can- 
didates' exceeding  his  or  her  limit  for  campaign  advertising  as  set  by  the  provisions  of 
the  FECA. 

The  ACLU  characterized  the  purpose  of  the  advertisement  as  an  attempt  to  influence 
congressional  action  on  legislation  and  not  support  any  individual's  candidacy  for  public 
office.  The  use  of  the  FECA  in  this  manner,  ACLU  allegetl,  was  in  the  nature  of  an 
unconstitutional  prior  restraint  on  its  rights  of  freedom  of  speech  and  of  the  press. 
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Mr.  LuDLAM.  If  the  Department  is  handling  a  congressional  case, 
where,  for  example,  private  individuals  have  sued  to  enjoin  publica- 
tion of  a  committee  report,  and  the  Justice  Department  is  handling 
the  defense  of  that  action,  would  the  Department  find  itself  in  a 
conflict  if  it  Avas  simultaneously  bringing  a  separate  action  to  enjoin 
publication  of  another  committee's  report? 

Mr.  Lee.  I  think  so. 

Mr.  Lltdlam.  Is  this  the  kind  of  conflict  that  we  are  talking  about 
in  Mc2iman? 

Mr.  Lee.  It  is  very  close  to  the  Doe-Gravel  conflict. 

]M.  LuDLAM.  Let  me  submit  for  the  record  a  copy  of  the  letter  sub- 
mitted to  the  subcommittee  by  Fred  M.  Vinson.  Jr.,  who  took  over  the 
McMillan  case  after  the  Justice  Department  withdrew  from  the  case. 

Attached  to  that  is  a  letter  from  Mr.  Griswold  which  explains 
why  the  Justice  Department  withdrew  from  that  case,  which  is 
addressed  to  Ancher  Nelsen  in  Congress. 

Essentially,  Mr.  Griswold  stated  he  would,  "Feel  constrained  not 
to  make  certain  arguments''  because  they  were  inconsistent  with 
arguments  that  private  counsel  was  making  in  the  Gravel  case. 

[The  material  referred  to  appears  as  exhibit  57  following :] 

Exhibit  57 

Reasoner,  Davis  &  Vinson, 
Washington,  D.C.,  August  6,  1915. 
Hon.  James  Abourezk, 

Chairman,  Subcommittee  on  Separation  of  Powers,  Senate  Judiciary  Comnvit- 
tce,  U.S.  Senate,  Washington,  D.C. 

Dear  Senator:  Mr.  Ludlam  of  your  subcommittee  staff  requested  me  to 
write  you  concerning  my  representation  of  certain  members  of  Congress  and 
congressional  staff  in  the  case  of  Doc,  et  al.  v.  McMillan,  et  al.  The  case  was 
filed  in  the  United  States  District  Court  for  the  District  of  Columbia,  where 
the  Office  of  the  United  States  Attorney  represented  all  of  the  congressional 
respondents.  The  complaint  was  dismissed  by  the  trial  court. 

An  appeal  was  then  taken  by  plaintiffs  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit.  Prior  to  the  appeal  being  briefed 
and  argued,  this  firm  was  retained  on  behalf  of  certain  of  the  congressional 
defendants.  Our  retention  was  for  the  purpose  of  working  with  the  Office  of 
the  United  States  Attorney  in  representing  congressional  appellees  at  the 
Court  of  Appeals  level.  The  legal  work  done  at  the  appellate  level  was  cooper- 
ative. Private  counsel  did  a  great  deal  of  fact  gathering  and  legal  briefing  and 
consulted  actively  with  the  United  States  Attorney's  Office.  A  brief  was  filed 
on  behalf  of  the  congressional  appellees  by  the  United  States  Attorney's  Office 
and  by  private  counsel,  and  the  case  was  argued  by  the  Chief  of  the  Appellate 
Section  of  the  United  States  Attorney's  Office.  A  decision  favorable  to  all 
appellees  was  then  forthcoming. 

In  the  .spring  of  1972  the  plaintiff-appellants  filed  a  petition  for  certiorari  in 
the  Supreme  Court,  the  principal  issue  being  the  extent  of  immunity  afforded 
congressmen  and  their  aides  under  the  Speech  or  Debate  Clause  of  the  Consti- 
tution. 

At  this  time  the  Gravel  case  was  pending  in  the  Supreme  Court.  Gravel  had 
been  briefed  and  was  scheduled  for  argument  during  the  third  week  of  April 
1D72.  In  Gravel,  tlie  government,  in  the  person  of  the  Solicitor  General  of  the 
Department  of  Justice,  had  taken  a  very  restrictive  position  with  respect  to 
the  scope  of  the  Speech  or  Debate  Clause  immunity,  and  this  position  was  par- 
ticularly restrictive  with  respect  to  the  immunity  afforded  congressional  aides. 
The  position  taken  by  tlie  Department  of  Justice  was  in  fact  much  more 
restrictive  than  that  enunciated  by  the  Court  of  Appeals  for  this  circuit  in 
McMillan.  Nevertheless  I  counseled  with  our  clients  who  accepted  my  recom- 
mendation that  I  discuss  with  the  Solicitor  General  the  possibility  and  pro- 
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priety  of  the  Department  of  Justice  affording  representation  to  the  congress- 
men and  their  aides  at  the  Supreme  Court  level. 

I  enclose  a  copy  of  letter  of  April  3,  1972,  to  the  then  Chairman  of  the 
Committee  on  the  District  of  Columhia  reporting  on  my  discussions  with  the 
Solicitor  General ;  and  I  also  enclose  a  copy  of  the  Solicitor  General's  letter  of 
April  13,  1972,  to  the  Honorable  Ancher  Nelsen,  the  ranking  minority  member 
of  that  committee,  on  the  same  subject.  The  latter  sets  forth  the  Solicitor  Gen- 
eral's suggestion  that  the  congressmen  and  other  federal  respondents  retain 
private  counsel.  Following  this  correspondence,  the  congressmen  and  their 
aides  concluded  that  it  would  be  appropriate  to  retain  private  counsel  at  the 
Supreme  Court  level,  and  we  proceeded  to  prepare  and  file  a  brief  in  opposi- 
tion for  the  legislative  respondents. 

The  Supreme  Court  later  granted  certiorari  in  McMillan  at  about  the  same 
time  the  Court  decided  Ch'avcl.  In  its  opinion  in  Gravel,  the  Court  took  the 
expansive  view  of  the  scope  of  the  Speech  or  Debate  Clause  immunity  of  con- 
gressmen and  their  aides  which  we  were  advocating  in  a  different  context  in 
McMillan.  Again  I  counseled  with  our  legislative  clients  to  determine  whether 
they  wished  me  to  discuss  with  the  Solicitor  General  the  possibility  of  that 
office  representing  the  legislators  and  their  aides  in  connection  with  a  brief  on 
the  merits  and  argument  before  the  Supreme  Court  in  McMillan.  I  did  discuss 
this  with  the  Solicitor  General  and  he  took  the  position,  quite  rightly  I  think, 
that  it  would  be  unwise,  if  not  improper,  for  his  ofiice  to  advocate  Speech  or 
Debate  immunity  in  the  manner  required  to  present  a  full  and  aggressive 
response  in  McMillan,  given  the  fact  that  he  had  so  recently  argued,  in  a  dif- 
ferent context,  for  a  more  limited  application  of  such  immunity.  I  enclose  a 
copy  of  my  letter  of  March  30,  1973,  to  the  then  Chairman  of  the  Committee 
on  the  District  of  Columbia,  which  is  relevant  to  this. 

Private  counsel  then  proceeded  to  brief  and  ultimately  argue  the  McMillan 
case  on  behalf  of  congressmen  and  their  aides ;  and,  of  course,  I  view  the  deci- 
sion of  the  Court  in  McMillan  as  vindicating  our  position  with  respect  to  the 
scope  of  the  Speech  or  Debate  Clause  immunity. 

I  should  add  that  I  have  serious  reservations  about  setting  up  a  separate 
office  in  the  legislative  branch  which  would  furnish  counsel  in  litigation  to 
congressmen  and  their  aides.  This  position  is  primarily  based  on  my  narrow 
view  of  "congressional  standing  to  sue",  i.e..  that  congressmen  have  no  more 
recourse  to  judicial  remedies  than  any  other  citizen.  However,  there  are  very 
rare  cases,  well  illustrated  by  Gravel  and  McMillan,  where  the  legislative 
branch  does  need  counsel  from  without  the  executive  branch.  These  cases 
involve  those  instances  where  the  executive  branch's  view  of  the  law  impinges 
upon  asserted  rights  or  prerogatives  of  the  legislature  in  a  fundamental  way. 
These  fundamental  differences  are  well  illustrated  by  the  Speech  or  Debate 
immunity  issue  and  by  the  veto  issue  presented  in  Sampson  v.  Kennedy.  How- 
ever, such  cases  have  been  infrequent  and  I  trust  that  Congress  has  had  no 
difficulty  in  obtaining  competent  private  counsel.  The  vast  majority  of  cases  in 
which  Congress  needs  representation,  however,  pose  no  such  problems ;  and  in 
such  cases  the  Congress  has  been  well  served,  I  think,  by  the  Department  of 
Justice. 

If  you  would  like  further  information  or  I  can  be  of  further  assistance, 
please  let  me  know. 
Sincerely, 

Fred  M.  Vinson,  Jr. 

Enclosures. 

Reasoner,  Davis  &  Vinson, 
Washington,  D.C.,  April  3,  1972. 
Hon.  .ToHN  L.  McMiixAN. 

Chairman,  Committee  on  the  District  of  Columhia,  House  of  Representatives,. 
Washington,  B.C. 

Dear  Mr.  Chairman  :  When  you.  Congressman  Nelsen,  Mr.  Cramer  and  I 
met  last  week.  I  reported  that  the  Solicitor  General  was  considering  the  peti- 
tion for  cert  filed  in  Doc,  et  al.  v.  McMillan,  et  al.  to  determine  whether  the 
Department  of  Justice's  handling  of  that  case  would  conflict  with  positions 
already  taken  l)y  the  Government  in  the  case  involving  Senator  Gravel. 

The  Solicitor  General  calif  d  me  this  morning  and  said  that  his  review  of  the 
two  cases  indicated  that,  though  the  Department  was  sympathetic  to  the  out- 
come of  the  McMillan  case,  there  were  several  positions  taken  by  the  court  in 
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its  opinion  in  that  case  which  would  be  contrary  to  positions   taken  by  the 
Government  in  the  Gravel  case. 

While  he  did  not  go  into  great  detail,  the  Solicitor  General  feels  that  the 
opinion  in  McMillan  goes  beyond  that  which  was  necessary  to  decide  the  case 
in  our  favor.  I  suppose  another  way  of  saying  this  is  that  the  Solicitor  Gen- 
eral feels  that  the  Government  could  win  the  Gravel  case  on  grounds  which,  at 
the  same  time,  would  permit  us  to  win  the  McMillan  case ;  but  there  are  argu- 
ments which  can  be  advanced  on  your  behalf  in  the  McMillan  case  which^ 
might  be  contradictory  with  the  Department's  position  in  the  Gravel  case.  I 
told  the  Solicitor  General  that  I  would  pass  this  information  on  to  you  and  let 
him  know  whether,  under  the  circumstances,  committee  members  and  staff  per- 
sonnel who  are  involved  want  the  Department  of  Justice  to  handle  the 
McMillan  case  in  the  Supreme  Court  or  whether  you  will  choose  to  have  it 
handled  privately. 

I  think  you  should  make  a  decision  in  this  regard  in  the  very  near  future. 
If  you  would  like  to  discuss  it  again  with  me  and  Mr.  Cramer  (to  whom  I  am 
sending  a  copy  of  this  letter),  please  call  me. 
Sincerely, 

Fred  M.  Vinson,  Jr. 


Office  of  the  Solicitor  General, 

Washington,  D.C.,  April  IS,  1912. 
Re  Boe  v.  McMillan  (No.  71-6356). 
Hon.  Ancher  Nelsen. 
House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Nelsen  :  I  am  writing  in  reply  to  your  letter  of  April  10,  1972, 
inciuiring  whether,  in  view  of  the  position  the  Department  of  Justice  has  taken 
in  the  Gravel  case  before  the  Supreme  Court,  it  might  be  appropriate  for  your- 
self and  other  Minority  meml)ers  of  the  House  District  Committee  to  obtain 
outside  counsel  in  Doe  v.  McMillan. 

Ordinarily,  the  Solicitor  General  represents  Members  of  Congress  and  their 
assistants  before  the  Supreme  Court  in  litigation  growing  out  of  the  perform- 
ance of  legislative  duties.  In  the  special  circumstances  of  this  case,  however.  I 
think  it  would  be  inappropriate  for  me  to  do  so  here,  and  I  therefore  suggest 
that  it  would  be  well  for  the  Members  of  the  District  Committee,  as  well  as 
the  other  individual  federal  respondents,  to  consider  retaining  private  counsel 
to  represent  them  in  opposing  the  petition  for  certiorari  in  the  McMillan  case. 

In  the  Gravel  case  the  government  has  argued  that  the  Speech  or  Debate 
Clause  of  the  Constitution  does  not  cover  Congressional  aides  or  third  persons 
who  dealt  with  a  Congressmen,  or  extend  to  private  republication  of  protected 
speech  or  debate.  Any  brief  in  opposition  I  might  file  in  the  McMillan  case 
necessarily  would  have  to  avoid  inconsistency  with  the  position  I  have  taken 
in  Gravel.  There  are  a  number  of  respects  in  which  I  think  it  likely  that,  to 
avoid  inconsistency,  I  would  feel  constrained  not  to  make  certain  arguments 
that  private  counsel  would  feel  should  be  made.  For  example,  we  have  argued 
in  Gravel  that  the  Speech  or  Debate  Clause  does  not  extend  to  private  republi- 
cation. The  republication  in  the  McMillan  case,  however,  would  be  by  the 
Public  Printer,  and  on  that  basis  the  McMillan  case  could  be  distinguished 
from  Gravel.  I  am  not  certain,  however,  whether  I  would  want  to  draw  that 
distinction  or  what  effect  taking  that  position  might  have  upon  our  basic  argu- 
ment in  Gravel. 

With  respect  to  the  defendants  in  the  McMillan  case  who  are  employees  of 
the  Legislative  Branch  but  not  themselves  members.  I  do  not  see  how,  consist- 
ent with  the  position  we  have  taken  in  Gravel,  we  could  support  the  broad 
holding  of  the  court  of  appeals  that  the  Speech  or  Debate  Clause  covers  them. 
I  assume  that  they  probably  would  want  to  urge  that  ground  as  showing  the 
correctness  of  the  court  of  appeals'  decision.  We  would,  I  believe,  be  prepared 
to  support  the  deHsion  of  the  court  of  appeals  that  these  legislative  employees 
are  protected  against  civil  liability  and  suit  for  injunction  by  a  privilege  simi- 
lar to  the  one  executive  employees  have  for  acts  done  in  their  oflScial  capacity. 
But,  once  again,  there  may  be  certain  arguments  that  private  counsel  would 
feel  free  to  make  and  which  he  thinks  should  be  made  that  we  would  not  be 
able  to  make  because  of  our  position  in  Gravel. 
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My  judgment,  therefore,  is  that  this  is  a  ease  in  which  l)oth  the  interests  of 
the  Executive  Branch  and  of  the  Legislative  Branch  would  be  best  served  by 
having  private  counsel  represent  the  members  of  tlie  Legislative  Branch  in 
opposing  the  petition  for  certiorari.  As  you  probably  are  aware,  private  coun- 
sel did  participate  in  the  case  in  the  court  of  appeals  on  behalf  of  the  Mem- 
bers of  Congress. 

In  addition  to  the  named  individuals,  the  United  States  is  also  a  respondent 
in  this  case.  It  apparently  was  named  as  a  defendant  because  of  a  claim  for 
damages  against  it.  That  claim,  however,  is  based  solely  upon  the  acts  of  the 
individual  federal  defendants  which  are  challenged  in  the  suit.  In  that  sense, 
therefore,  the  interests  of  the  United  States  are  not  separate  and  distinct  from 
those  of  the  individual  federal  defendants. 

I  have  not  yet  determined  what  submission,  if  any,  the  United  States  will 
make  to  the  Supreme  Court  in  this  case,  if  I  do  not  appear  on  behalf  of  the 
individual  federal  respondents.  The  United  States  might  file  a  short  memoran- 
dum suggesting  that,  because  of  the  close  relation.sliip  between  the  issues  in 
the  Grovel  and  the  McMillan  cases,  the  Court  should  defer  acting  on  the  iieti- 
tion  in  McMillan  until  it  has  decided  Gravel.  Indeed,  I  think  it  probable  that 
the  Court  would  do  that  anyhow.  The  Gravel  case  is  scheduled  to  be  argued 
next  week — either  on  Wednesday,  April  19,  or  on  Thursday,  April  20,  or  on 
both  days.  Thus,  when  the  Court  considers  the  petition  in  the  McMillan  case, 
it  will  already  have  heard  argument  in  Gravel. 

I  am  enclosing  a  copy  of  the  government's  brief  in  the  Gravel  case.  You  may 
wish  to  consider  the  arguments  we  liave  there  made  in  deciding  whether  you 
wish  to  retain  outside  counsel  in  McMillan. 
Very  truly  yours, 

Erwin  N.  Griswold, 

Solicitor  General. 

Enclosure. 

March  30,  1973. 
Hon.  Charles  C.  Diggs, 

Chairman,  Committee  on  the  District  of  Columbia,  House  of  Representatives, 
Washington,  D.G. 

Dear  Mr.  Chairman  :  Two  stories  recently  appeared  in  the  Washington  Star 
written  by  Mr.  Jack  Kueece  which  suggested  that  there  was  something  wrong 
with  the  House  District  Committee's  retention  of  outside  counsel  to  handle  the 
case  of  Doe,  et  al.  v.  McMillan,  et  ah,  in  the  Supreme  Court  of  the  United 
States  and  lower  courts. 

As  you  know,  the  principle  involved  in  the  above  case  is  one  of  great  impor- 
tance to  the  legislative  branch,  namely,  the  extent  of  immunity  afforded  Con- 
gressmen and  their  aides  under  the  Speech  or  Debate  Clause  of  the  Constitu- 
tion. 

The  articles  appeared  to  be  critical  of  the  Committee's  decision  to  engage 
outside  counsel  rather  than  being  represented  by  the  Department  of  Justice. 

In  order  to  keep  the  record  straight,  you  should  know  that  we  sought  to 
have  the  Department  of  Justice  handle  the  case.  I  discussed  this  personally 
with  Erwin  Griswold.  Solicitor  General  of  the  United  States,  on  several  occa- 
sions. The  Department  of  Justice,  in  the  case  of  Gravel  v.  United  States,  took 
a  very  restrictive  position  with  respect  to  the  scope  of  the  Speech  or  Debate 
Clause  immunity ;  and,  because  of  this,  the  Solicitor  General  thought  it  would 
be  TUiwise,  if  not  improper,  for  the  Department  of  Justice  to  advance  the  cause 
of  Congressional  immunity  in  the  manner  retjuired  to  present  a  full  and 
aggressive  defense  in  the  Doe  v.  McMillan  case. 

I  am  sending  a  copy  of  this  letter  to  Mr.  Kneece,  not  for  publication,  but  so 
that  he  may  be  informed. 
Sincerely, 

Fred  M.  Vinson,  Jr. 

Mr.  LuDLAM.  Does  the  Department,  not  continue  to  take  issue  with 
the  exercise  of  this  kind  of  con2:ressional  power?  For  example,  in 
terms  of  the  subpena  power  of  Congress  and  other  powers?  And 
does  this  not  mean  that  the  Justice  Department  cannot  fully  defend 
those  powders  because  of  its  continued  conflict  ? 

]Mr.  Lee.  Not  at  all. 
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The  greatest  victory  the  speech  or  debate  clause  has  achieved  is  in 
MaSia'ely  v.  McCIelhuu  which  adopted  the  position  that  was  taken 
by  lawyers  in  my  division,  including  tlie  gentleman  seated  to  my 
left,  Mr.  Goldbloom.i 

Mr.  Jaffe.  That  conflict  of  which  you  speak  arises  only  in  one 
sense.  That  is  when  the  executive  branch  is  pitted  against  it.  And 
that  happens  very  rarely.  In  no  other  instance  wdiere  private  parties 
are  involved  is  there  any  possibility  of  conflict  between  them  and  the 
Justice  Department.  Except  where  an  executive  branch  official  is 
involved  in  the  same  context,  or  the  same  manner,  is  there  a  conflict  ? 
And  that  happens  with  such  rarity,  I  do  not  think  that  it  requires 
the  broad  statement  that  we  are  in  an  institutional  conflict  position. 

Mr.  LiTDi^vM.  Are  you  saying  that  to  liave  conflict  you  must  liave  a 
close  proximity  in  time  between  two  cases,  and  also  liave  a  close  prox- 
imity in  the  courts  in  which  the  two  cases  are  pending? 

Mr.  Lee.  As  you,  of  course,  know,  a  determination  of  whether  you 
have  a  conflict  in  any  given  case  is  a  subjective  judgment.  It  is  the 
kind  of  thing  a  lawyer  has  to  make  in  consulting  his  conscience  and 
determining  many  kinds  of  factors. 

The  factors  you  have  mentioned  are  am.ong  those  that  enter  into 
them.  In  particular  instances,  I  might  or  might  not  have  made  tlie 
judgment  the  same  way,  but  they  have  to  be  made  by  conscientious 
lawyers  exercising  their  professional  responsibility  on  a  case  to  case 
basis. 

Mr.  Ludla:m.  Can  you,  in  addition  to  proximity  in  time  and  geo- 
graphic proximity,  could  you  name  any  other  factors  which  would 
bear  on  the  question  of  whether  there  was  a  conflict? 

Mr.  Lee.  Each  case  really  has  to  be  examined  on  proximity  in 
time  and  geographic  proximity.  Tlie  most  important  question  is,  ai-e 
you  taking  a  position  in  one  case  that  will  be  at  odds,  or  that  may  be  at 
odds,  or  may  develop  down  the  road  the  possibility  of  being  at  odds 
with  the  position  you  are  taking  in  another  case. 

Originally  we  used  to  talk  about  it  in  terms  of  a  number  of  rather 
specific  canons,  and  we  do  not  do  that  any  more.  There  are  a  limited 
number — 7  or  8 — very  broad  canons,  and  No.  5  that  deals  with  this 
area  of  conflicts  and  others  is  a  signal  canon,  but  with  a  lot  of  dif- 
ferent considerations.  And  in  each  case  you  have  to  look  at  all  of 
those. 

[Supplemental  question  and  answer  follows :] 

Question.  In  footnote  19  of  canon  5,  the  Code  of  Professional  Responsibility 
cites  a  definition  of  "conflicting  interest."  That  definition  states  that  "a  lawyer 
represents  conflicting  interests  when,  in  behalf  of  one  client,  it  is  his  duty  to 
contend  for  that  which  duty  to  another  client  requires  him  to  oppose."  Does 
the  Department  accept  that  definition? 

A.  In  footnote  29  of  canon  5,  the  Code  of  Professional  Re.sponsibility  says 
that  "the  relations  of  partners  in  a  law  firm  are  such  that  neither  the  firm  nor 
any  member  or  associate  thereof  may  accept  any  professional  employment 
which  any  member  of  the  firm  cannot  properly  accept."  In  terms  of  ethical 
considerations,  is  the  Justice  Department  like  a  large  law  firm  ? 

B.  Has  the  Department  ever  defended  a  Member  of  Congress  at  the  same 
time  that  the  Department  was  defending  a  court  action  brought  by  the  same 


^  Thp  TT.S.  Court  of  Appeals  has  since  ordered  a  rehearing  en  banc  of  the  October  2S, 
1973,  decision  of  Judes  Willcey,  Levinthal,  and  Dahaher. 
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Member  against  the  executive  branch?  If  so,  the  Code  of  Professional  Respon- 
sibility cites  a  case  in  footnote  2  under  canon  5  which  states  that  "a  (law) 
firm  may  not  accept  any  action  against  a  person  whom  they  are  presently 
representing  even  thougli  there  is  no  relationship  between  the  two  cases." 
Does  this  rule  raise  any  etliical  problems  to  the  Department's  representing  a 
Member  of  Congress  while  defending  the  Government  against  an  action 
brought  by  the  same  Member? 

C.  Has  or  will  your  Department  ever  represent  a  judge  in  an  action  when 
the  United  States  then  has  pending  before  the  same  judge  any  other  litiga- 
tion? If  so,  would  you  explain  whether  the  Department's  serving  as  defense 
counsel  for  a  judge  in  one  case  involves  any  canons  of  ethics  considerations  in 
terms  of  influencing  the  same  judge's  handling  of  other  cases  in  which  the 
United  States  is  a  party? 

D.  Could  you  describe  the  role  played  by  the  Department  and  the  Solicitor 
General  in  resolving  conflicting  legal  positions  within  the  executive  branch? 

Answer.  This  question  relates  to  a  variety  of  special  problems  that  the  Jus- 
tice Department  faces  in  representing  Government  oflacials.  Certainly  there  are 
many  cases  in  which  the  Department  defends  a  Government  official  in  a  partic- 
ular litigation  and  finds  itself  on  the  opposite  side  of  that  Government  official 
in  another  litigation  on  a  different  topic.  For  example,  the  Department  has 
defended  former  Attorney  General  John  Mitchell  in  a  civil  litigation  at  the 
same  time  as  it  prosecuted  him  for  unrelated  criminal  ofi'enses.  The  same  prob- 
lems may  arise  in  our  representation  of  members  of  the  judiciary.  In  all  these 
situations  where  Justice  Department  lawyers  face  potential  conflicts,  each 
lawyer  including  the  Solicitor  General  takes  appropriate  action  to  resolve  any 
conflicts  which  may  arise  based  on  the  application  of  the  canons  of  ethics  to 
the  particular  facts  of  each  case. 

There  are  certain  analogies  between  the  Justice  Department  and  a  large  law 
firm.  It  is  because  of  conflicts  or  potential  conflicts  among  cases  handled  by 
Justice  Department  lawyers  that  we  have  found  it  necessary  on  occasion  to 
employ  outside  counsel. 

]Mr.  LuDLAM.  And  in  Miss  Lawton's  letter,  wliich  was  introduced  into 
the  record/  she  states  that  when  the  Department  undertakes  the 
representation  of  a  congressional  client,  it  insists  on  retaining  control 
of  the  litigation  and  making  litigation  decisions  in  the  case.  I  would 
like  to  ask  you  a  few  questions  about  this  policy. 

[Supplemental  question  and  answer  follows :] 

Question.  To  what  extent  does  the  Department's  assertion  of  control  over 
the  litigation  decisions  in  congressional  cases  derive  from  2S  U.S.C.  516-519? 
Please  cite  any  legislative  history  of  this  statute  indicating  congressional 
intention  that  the  Department  exercise  such  control. 

Aiisuy(^r.  The  Department's  assertion  of  supervision  and  control  of  litigation 
in  which  the  interests  of  the  United  States  are  involved  does  derive  from  28 
U.S.C.  Sections  516  to  519  and  from  5  U.S.C.  3106"  28  U.S.C.  517  does  not 
define  the  interests  of  the  United  States  in  terms  of  whether  the  parties  to  the 
litigation  include  or  do  not  include  a  Federal  public  official  or  employee  or  a 
Member  of  Congress  or  a  judge.  The  legislative  history  of  the  Department  of 
Justice  Act  of  1870,  16  Stat.  164.  reflects  the  intention  of  Congress  to  central- 
ize the  supervision  and  control  of  all  the  litigation  and  all  the  law  business,  in 
which  the  United  States  is  interested,  in  the  Attorney  General.  This  was 
thought  to  be  necessary  in  order  to  provide  for  uniform  legal  interpretations 
tlirciughout  the  executive  branch  (see  Congressional  Globe,  41st  Cong.,  2d  sess., 
pp.  3036,  3038,  and  4490).  There  was  no  reference  in  the  legislative  history  of 
the  Department  of  Justice  Act  to  cases  in  which  Members  of  Congress  were 
involved. 


'Miss  Lawton's  August  17,  1973,  letter  appears  as  exljiblt  55  in  the  text  at  pages 
I'S  to  34. 

- .')  T\?:.C.  .S106  provides  ns  follows  : 
§  3106.  Employment  of  nttorne\is ;  reatrictions 

Except  as  otherwise  authorized  h.v  law.  the  head  of  an  executive  department  or  niilitar.v 
depnrtment  ma.v  not  employ  an  attorne.v  or  counsel  for  the  conduct  of  litigation  in  which 
the  I'nited  States,  an  agenc.v,  or  emplo.vee  thereof  is  a  party,  or  is  interested,  or  for  the 
sefuring  of  evidence  therefor,  but  shall  refer  the  matter  to  the  Department  of  Justice. 
This  spct'on  does  not  apply  to  the  employment  and  payment  of  counsel  under  section 
10:j7  of  title  10. 
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]Mr.  Li'or.AM.  Is  the  statutory  anthority  for  tliis  assertion  of  con- 
trol also  found  in  sections  510  or  518,  or  tlie  other  statutes  which  we 
were  talking  about  earlier  ? 

Mr.  Lee.  I  do  not  believe  it  is.  Whether  it  is  or  not,  that,  in  my 
opinion,  Mr.  Ludlam,  follows  inexorably  from  being  a  lawyer.  That 
is  no  different.  What  Mary  LaAvton  expressed  in  the  letter  is  no  dif- 
ferent from  what  I  insisted  on  during  my  years  as  a  private  practi- 
tioner, as  I  entered  upon  representation  of 

Mr.  Ludlam.  Ethical  consideration  7-7  in  the  Code  of  Profes- 
sional Responsibility.  It  states  ''The  authority  to  make  decisions  is 
exclusively  that  of  the  client  and  if  made  within  the  framework  of 
the  law,  such  decisions  are  binding  on  his  lawyer." 

Mr.  Lee.  Fine. 

Mr.  Ludlam.  How  can  the  Justice  Department  justify  its  control 
of  the  litigation  decisions  in  the  light  of  that  canon  ? 

Mr.  Lee.  It  says  control  of  the  litigation.  The  making  of  the 
underlying  substantive  decisions  ai-e.  of  course,  for  the  client.  As 
tliat  ethical  consideration  says,  that's  different  from  control  of  the 
litigation.  That  is  what  we  are  talking  about. 

Mr.  Lltdlam.  Explain  the  distinction  please. 

Mr.  Lee.  I  certainly  cannot  give  you  a  categorical  distinction,  but 
it  is  essentially  a  distinction  between  strategy,  tactics,  procedure  on 
the  one  hand,  and  on  the  other  hand  whether  it  is  more  in  the  cli- 
ent's interest  to  go  to  trial  or  accept  a  $10,000  settlement. 

]Mr.  Ludlam.  Let  me  bring  up  an  example,  the  case  of  Henfoff 
V.  IvhonL  which  is  a  1970  case.  I  would  like  vou  to  correct  my  state- 
ment of  the  case,  either  as  you  know  it  or  for  the  record. 

Mr.  Lee.  I  cannot,  I  assure  you.  I  heard  about  it  for  the  first  time 
this  morning. 

Mr.  Ludlam.  You  can  correct  my  statement  for  the  record  but  let 
me  present  the  factual  situation.  An  individual  sought  an  injunction 
against  the  issuance  of  a  committee  report  from  Congressman  Ichord's 
committee.  The  Justice  Department  represented  Congressman  lehord, 
and  both  the  Justice  Department  and  Icliord  lost  and  an  injunction 
was  entered  against  the  publication  of  the  committee  report. 

Mr.  Lee.  This  was  an  outside-the-halls-of-Congress  kind  of  publi- 
cation? 

Mr.  LuDHAM.  I  believe  that  is  correct.  Then  the  Justice  Department 
on  behalf  of  Congressman  Ichord  filed  papers  for  an  appeal  of  the 
injunction.  Congressman  Ichord  decided,  however,  to  seek  passage  in 
tlie  House  of  the  resolution  which  states,  in  eff'ect.  that  if  anyone  seeks 
to  enforce  this  injunction  they  will  be  held  in  contempt  of  Congress. 
This  is,  of  course,  a  fairly  unique  approach  to  the  existence  of  an  in- 
junction. Whether  or  not  that  is  constitutional  is  not  the  question. 

Mr.  Lee.  I  have  some  question  in  that  regard. 

]\Ir.  Ludlam.  Perhaps.  Congressman  Ichoi'd,  as  I  understand  it, 
then  requested  the  Justice  Department  to  withdraw  the  papers  that 
had  been  filed  in  the  appeal.  There  was  some  question  about  whether 
Justice  would,  in  fact,  respond  to  that  directive  of  the  client. 

[Subsequent  to  the  hearing  the  subcommittee  submitted  the  follow- 
ing materials  describing  the  Department's  handling  of  the  case:  (a) 
a  copy  of  11.  Res.  1306,  which  contains  the  text  of  the  Oct.  28,  1970, 


opinion  of  Judge  Gesell,  318  F.  Siipp.  1175  (D.D.C.  1970),  appear- 
ing as  exhibit  10  in  the  appendix  at  pages  302  to  308;  (b)  a  copy  of 
the  appeals  brief  filed  on  behalf  of  Congressman  Ichord  which 
appears  as  exhibit  11  in  the  appendix  at  pages  309  to  347;  (c)  a 
copy  of  Congressman  Ichord's  Apr.  6,  1971,  statement  in  the  Con- 
gressional Record  regarding  withdrawing  the  appeal  which  ajjpears  as 
exhibit  12  in  the  appendix  at  page  348;  (d)  two  exchanges  of  cor- 
respondence between  Congressman  Ichord  and  the  Department  re- 
garding the  qnestion  of  withdrawal  which  appear  as  exhibit  13  in  tlic 
appendix  at  pages  349  to  350.  The  Honse  debate  on  H.  Res.  130(5 
appears  as  116  Cong.  Rec.  41358^1374  (Dec.  14,  1970).] 

Mr.  LuDLAM.  I  am  wondering  whether  the  client  has  control  of  the 
litigation  in  that  sitnation,  a  situation  in  which  the  Justice  Department 
must  respond  to  the  direction  of  the  client,  if  the  client  is  to  accom- 
plish what  he  intends,  or  whether  that  falls  into  a  category  in  which, 
according  to  Mrs.  Lawton's  letter,  the  Justice  Department  has  control 
of  the  situation. 

Mr.  Lee.  There  is  this  difference.  Our  representation  is  a  represen- 
tation of  United  States,  and  you  do  have — my  earlier  statement  may 
have  been  oversimplistic — you  do  have  this  overlay  of  the  interests 
of  the  United  States  in  taking  an  appeal,  or  in  not  taking  an  appeal. 
I  really  do  not  know. 

If  you  like,  I  can  amplify  my  remarks  for  the  record.  I  have  the 
same  problem  I  had  earlier  in  response  to  Professor  Kurland.  I  am 
not  familiar  with  this  case,  and  it  sounds  like  the  kind  of  thing  that 
I  would  not  want  to  second-guess  a  lawyer  on,  but  speaking  in  gen- 
eral, there  is  the  possibility,  as  I  stated  in  my  opening  statement, 
that  we  may  determine  that  it  is  not  in  the  interest  of  the  United 
States  to  take  an  appeal.  That  is  not  a  great  problem  however. 

Mr.  LuDLAM.  The  question  is  whether  a  congressional  client  can  di- 
rect his  department  attorney  to  withdraw  papers  that  have  already 
been  filed.  If  the  department  refuses,  the  papers  remain  filed. 

Mr.  Lee.  I  cannot  speak  to  that  because  I  am  not  familiar  with 
the  case. 

Mr.  LuDLAM.  The  principle  is  the  important  issue. 

Mr.  Lee,  The  principle,  yes;  I  think  the  principle  is  important.  I 
am  glad  you  raised  it.  In  my  view  the  principle,  Mr.  Ludlam,  is 
this,  that  if  we  reach  a  point  at  which  th.e  interests  of  the  United 
States  indicate  no  appeal  and  the  interests  of  the  individual  indicate 
appeal,  as  we  have  been  discussing  for  a  couple  of  hours,  my  solu- 
tion to  that  is  a  substitution  of  counsel  at  that  point  and  the  inter- 
ests of  the  individual  can  be  pursued  by  independent  representation. 

Senator  Aboukezk.  What  you  are  conceding,  that  the  interests  of 
the  United  States  can  easily  differ  from  those  of  a  person  you  origi- 
nally started  out  to  defend  or  represent. 

Mr.  Lee.  Mr.  Chairman,  what  I  am  conceding  is  this — and  this  is 
the  thrust  of  my  prepared  statement,  as  well — that  conflicts  do  exist. 
They  can  arise  ah  initio;  they  can  arise  in  the  course  of  the  case  as 
it  progresses.  A  good  example,  parenthetically,  is  Doe  v.  McMillan^ 
in  which  we  did  not  perceive  the  conflict  initiall5^  It  developed  later. 
But  those  conflicts  are  rare.  In  light  of  their  rarity  and  in  light  of 
the  ready  and  effective  availability  of  another  alternative,  Avhich  is 
outside  representation  by  other  than  the  Department  of  Justice,  the 
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ideal  solution,  or  preferred  solution,  in  our  view  is  the  traditional 
one  to  continue  the  representation  by  outside  counsel. 

Senator  ABotiREZK.  Let  me  pose,  let  us  just  follow  that  up  and  pose  a 
hypothetical  case.  If  Justice  is  representing  a  Member  of  Congress 
and  for  some  reason,  which  we  do  not  need  to  know  here,  he  decides 
he  does  not  want  to  go  any  further  with  the  case,  and  Justice  thinks 
it  is  in  the  best  interest  of  itself  and  the  United  States  to  continue 
the  case.  What  good  would  it  do  this  guy  to  hire  his  own  counsel  if 
all  he  wanted  to  do  was  terminate  the  proceedings.  How  does  he  then 
have  any  control  over  his  department  attorney? 

Mr.  Lee.  I  think  we  would  probably  not  pursue  it  if  he  elected  not 
to. 

Senator  Aboueezk.  But  if  you  did  decide  to  pursue  it? 

Mr.  Lee.  That  would  give  me  some  real  ethical  problems,  frankly. 

[Subsequent  to  the  hearing  the  Justice  Department  submitted  the 
following  statement :] 

As  noted  at  the  hearing,  we  are  not  aware  of  any  instance  in  which  the 
hypothetical  has,  in  fact,  occurred.  The  ethical  concerns  that  INIr.  Lee 
expressed  represented  his  own  personal  views,  arising  out  of  his  perceptions  of 
the  lawyer's  oI)ligations  to  his  client.  He  was  not  expressing  the  views  of  the 
Department,  nor  could  he,  in  the  absence  of  an  actual  concrete  case,  as 
opposed  to  a  hypothetical,  which  to  our  knowledge  has  not,  and  may  never, 
arise. 

Mr.  Jaffe.  May  I  try  to  answer  that  question  ? 

I  conceive  of  a  difference  when  we  have  representational  authori- 
ties or  lawyering  functions,  if  you  will,  when  executive  branch 
officers  are  involved  and  when  congressional  Members  are  involved. 
Basic  to  all  our  representation  is  that  Ave  are  representing  the 
United  States  and  if  we  represent  an  individual,  it  is  because  there 
is  an  interest  of  the  United  States,  which  we  think  needs  protection. 

We  have  never  heretofore  taken  the  view  that  our  representation 
of  a  Congressman,  as  distinguished  from  an  officer,  was  mandatory. 
It  was  permissive.  A  Congressman  could  or  could  not  seek  our  repre- 
sentation. Even  the  officer  must  seek  it ;  if  he  does  not  seek  it,  we  do 
not  give  it  under  section  118.  We  represent  an  officer  only  wl^.en  re- 
quested to  do  so. 

We  have  taken  the  position  in  the  past,  at  least,  that  if  a  Con- 
gressman does  not  request  representation  or  wants  to  discontinue  it 
at  any  time,  or  a  judge,  because  they  are  not  in  the  executive  branch, 
they  can  do  so.  We  might  remain  in  the  case  as  amicus  if  we  wish  to 
protect  whatever  interest  of  the  LTnited  States  we  could  perceive.  If 
we  had  a  situation  where  we  thought  the  vital  interests  of  the 
United  States  were  involved  and  the  Congressman  wanted  to  discon- 
tinue the  case  and  we  thought  that  it  was  necessary  for  the  interests 
of  the  United  States  to  continue  it,  I  think  we  would  attempt  to 
continue  it. 

[In  answer  to  the  subcommittee's  request  that  the  Justice  Depart- 
ment "cite  authority  and  procedure  for  Departm.ent  continuing  a 
congressional  case  if  congressional  clients  declined  to  do  so,"  the 
Department  repeated  its  statement  submitted  immediately  above.] 

Mr.  LuDLAzvr.  So  this  is  a  case  where  control  of  the  litigation  in  the 
context  of  the  Justice  Department  is  different  than  the  control  that  an 
average  attorney  would  have  vis-a-vis  average  client. 
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]\Ir.  Jaffe,  I  can  see  a  very  slight  difference  becauvse  Congress  has 
expressly  placed  in  the  Department  of  Justice  the  responsibility  for 
representation  of  the  interests  of  the  United  States  and  I  believe  they 
were  thinking  of  the  executive  branch.  However,  we  are  now  getting 
off  into  a  tangent  I  do  not  think  was  contemplated. 

In  the  executive  branch,  the  Congress  obviously  intended  that  the 
control  and  supervision  of  judicial  litigation  be  in  the  Attorney 
General  as  distinguished  from  in -house  administrative  litigation  of  a 
department's  own  program  activities. 

[Supplemental  question  and  answer  follows :] 

Question.  Is  the  type  and  extent  of  Department  control  over  congressional  cases 
in  which  it  is  requested  to  provide  counsel  different  than  that  described  in  ethical 
consideration  7-7.  and  if  so,  please  describe  the  diffei-ence? 

Ans7ver.  Ethical  consideration  7-7  of  the  Code  of  Professional  Responsibility 
is  applicable  in  congressional  cases  and  in  cases  in  which  tlie  Department  of 
•lustice  represents  officers  or  employees  of  the  executive  branch  or  judges  to 
the  extent  that  the  role  of  the  Government  lawyer  parallels  that  of  the  private 
attorney.  Canon  7  recognizes  the  existence  of  a  difference  between  the  profes- 
sional responsibilities  of  the  private  attorney  and  those  of  the  Government 
attorney  as  set  forth  for  the  public  prosecutor  in  ethical  consideration  7-13 
and  for  the  Government  lawyer  in  civil  litigation  in  ethical  consideration 
7-14.  Thus,  where  a  Member  of  Congress,  judge  or  executive  branch  official  is 
sued  for  money  damages  it  is  the  client  not  the  Government  lawyer  who 
makes  the  final  decision  as  to  whether  a  settlement  should  be  accepted  or 
rejected.  In  the  executive  branch  it  is  the  Attorney  General  who  determines 
whether  a  settlement  offer,  to  be  satisfied  out  of  the  treasury,  should  be 
accepted  or  rejected.  Similarly,  where  the  i.ssues  in  litigation  relate  to  the 
interpretation  of  a  statute  or  the  Constitution,  the  litigative  judgment  will  be 
that  of  the  Attorney  General  not  the  client  agency  or  official  named  as  a 
party.  This  responsibility  of  the  lawyer  is  recognized  by  canon  5  of  the  Code 
of  Professional  Re.sponsibility. 

Mr.  LuDLAM.  Is  there  anything  in  section  118  which  indicates  that 
Congress  intended  that  it  woidd  not  have  control  of  the  cases  that  it 
requests  the  Justice  Department  to  take  ? 

Mr.  Jaffe.  My  own  view  of  it,  and  this  is  strictly  a  personal  one, 
is  that  even  under  2  U.S.C.  118,  if  the  Congressman,  that  is,  the 
officer,  withdrew  his  request,  we  would  have  no  basis  for  continuing 
to  represent  him.  Now,  we  might  be  deprived  of  an  opportunity  to 
represent  an  interest  of  the  United  States  but  if  he  withdraws  his 
i-equest  then  2  U.S.C.  118  does  not  give  us  any  authority  to  represent 
him.  We  are  three  separate  branches  and  our  duty  primarily  is  to 
the  executive  branch.  It  is  there  where  we  have  control.  If  we  under- 
take the  representation  of  a  judge  or  a  Congressman,  we  want  to 
have  that  same  control,  or  we  would  prefer  that  he  get  his  own  counsel. 

[Supplemental  question  and  answer  follows :] 

Question.  Is  the  type  and  extent  of  control  over  congressional  cases  the  same 
as  the  Department's  control  over  executive  branch  cases? 

Ansiver.  The  type  and  extent  of  control  over  cases  involving  Members  of 
Congress  and  those  involving  officials  or  employees  of  the  executive  branch  are 
not  quite  the  same.  An  official  or  employee  of  the  executive  branch  sued  solely 
in  his  official  capacity  is  a  defendant  in  a  suit  again.st  the  United  States  and 
the  interests  of  the  United  States  alone  are  determined  in  that  suit.  In  those 
cases  the  Attorney  General  has  sole  responsibility  for  the  conduct,  supervision, 
and  control  of  the  litigation.  In  suits  against  Members  of  Congress,  on  the 
other  hand,  the  defendant  is  the  Congressman  and  the  suit  is  not  one  against 
the  United  States.  To  the  extent  that  an  interest  of  the  United  States  may  be 
involved  in  the  lawsuit,  the  Attorney  General  has  been  vested  with  responsibil- 
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ity  to  attend  to  those  interests  (28  U.S.C.  517).  The  Congressman,  however,  is 
always  free,  as  departments  and  agencies  of  the  Government  are  not,  to  with- 
draw his  request  for  representation  of  his  interests  by  the  Attorney  General. 

Mr.  LuDLA:>r.  If  the  Justice  Department  has  no  authority  to  take  a 
congressional  case  unless  it  is  requested  to  do  so,  why  does  it  have,  at 
that  point  when  it  is  requested,  complete  control  over  the  case? 

Mr.  Jaffe.  Because  we  do  it  in  the  interest  of  the  United  States. 
That  interest  is  vested  in  us. 

Mr.  LuDLA^r.  Even  to  the  distinction  of  the  interest  of  the  client? 

Mr.  Jaffe.  In  many  instances,  yes. 

Senator  Abourezk.  Then  it  is  a  matter  of  definition  between  you 
and  the  client  as  to  what  is  in  the  interest  of  the  United  States. 

Mr.  Jaffj:.  Except  that  we  have  the  ultimate  determination. 

Senator  Abourezk.  Your  definition  overrides  his. 

]Mr.  Lee.  Let  me  emphasize,  Mr.  Chairman,  the  hypothetical  you 
gave  me  bothers  me,  where  the  individual  wanted  to  discontinue  the 
case  and  he  is  a  Member  of  Congress  and  we  felt  the  interest  of  the 
United  States  required  us  to  continue.  I  do  not  know  of  any  instance 
in  which  that  has  been  done.  And  I  personally  would  have  grave 
difficulties  with  continuing  the  case.  I  cannot  hypothesize  for  myself 
any  circumstance  under  which  I  would  feel  any  way  other  than  that, 
that  we  should  discontinue  the  action  at  that  time.  Indeed  I  think 
we  might  be  required  to. 

Mr.  LuDLAM.  One  last  question  in  this  area. 

The  Solicitor  General  is  unique  in  the  xVmerican  judicial  system. 
Unlike  any  other  court  advocate  he  can  confess  error  in  a  case.  Would 
it  be  constitutional  or  ethical  for  the  Solicitor  General  to  confess  error 
in  any  congressional  case  without  first  allowing  the  congressional  cH- 
ents  to  fire  him  as  their  counsel  so  the}'  could  get  someone  who  would 
not  seek  to  do  something  like  that? 

Mr.  Lee.  Because  of  what  you  correctly  describe  as  the  unique 
aspects  of  the  Solicitor  General,  I  would  like  to  submit  that  answer 
for  the  record. 

[Subsequent  to  the  hearing  the  Justice  Department  submitted  the 
following  statement :] 

The  Solicitor  General's  authority  for  confessing  error  derives  from  his 
responsibilities  under  28  U.S.C.  505  and  518.  and  is  a  delegation  from  the 
Attorney  General  under  28  C.F.R.  0.20  (1975)  and  the  special  nature  of  his 
relationship  to  the  Supreme  Court.  See  Young  v.  United  States,  315  U.S.  257, 
25S-259.  Although  confessions  of  error  occur  primarily  in  criminal  cases,  they 
have,  on  infrequent  occasions,  been  made  in  civil  cases  as  well.  See  note,  Gov- 
ernment Litigation  in  the  Supreme  Court:  The  Roles  of  the  Solicitor  General, 
78  Yale  L.  Rev.  1442,  1468.  n.  114  (1969).  A  confession  of  error  does  not  con- 
vert a  case  or  c(mtroversy  between  the  Government  and  another  party  into  a 
collu.sive  suit.  The  Supreme  Court  accepts  a  confession  of  error  only  upon  au 
independent  examination  of  the  record.  (See  e.g.,  Rosengart  v.  Laird,  405  U.S. 
908;  Pope  v.  Uuitcd  States,  392  U.S.  651)  and  on  occasion  has  declined  to  do 
>^o.  See  e.g.  Briiton  v.  United  States,  391  U.S.  123;  Weier  v.  United  States,  315 
U.S.  600  athrmed  by  equally  divided  court,  119  F.  2d  932  (C.A.  9)  despite  con- 
fes^-ion  of  error. 

There  is  a  difference  between  confessions  of  error  in  which  the  Department 
itself  is  the  interested  agency,  as  in  a  criminal  case,  and  cases  in  which  other 
agencies  are  the  governmental  organization  directly  interested.  In  the  latter 
event,  the  Solicitor  General  may,  in  his  rea.sonable  discretion,  decline  to  con- 
fess error,  but  instead  present  to  the  Court  both  his  and  the  interested  agen- 
cy's view  of  the  law.  See  e.g.,  Osteriech  v.  Local  Board  No.  11,  393  U.S.  233 ; 
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St.  Regist  Paper  Co.  v.  Vmted  States,  368  U.S.  208.  See  also  Brief  for  tlie 
United  States  Amicus  Curiae  in  No.  75-436,  Buckley  v.  Valco,  decided  Janu- 
ary 31,  1976. 

Tlie  practice  with  respect  to  confessions  of  error  in  tlie  Supreme  Court  is 
not  complicated.  After  an  appeal  is  docketed  or  a  petition  for  a  writ  of  cer- 
tiorari is  filed  in  the  Court,  and  the  Department  served,  the  case  is  reviewed 
in  the  appellate  section  of  the  appropriate  division  of  the  Department,  i.e., 
Criminal,  Civil,  Antitrust,  Tax.  In  the  normal  case,  the  division  simply  pre- 
pares appropriate  response  for  filing  in  the  Supreme  Court  and  forwards  it 
to  the  Solicitor  General's  Office.  Upon  reviewing  the  record,  however,  the 
appellate  section  may  discern  an  error  of  law  or  fact  which  would  lead  to  a 
miscarriage  of  justice :  or  a  serious  misapprehension  of  pertinent  precedent 
which  is  of  general  policy  significance.  If  it  does  so,  and  wishes  to  recommend 
a  confession  of  error,  the  matter  will  be  presented  to  the  appropriate  Assistant 
Attoi-ney  General,  who  will  make  a  recommendation  to  the  Solicitor  General. 

Upon  receipt  of  a  response  or  a  recommendation  for  confession  of  error,  the 
case  is  assigned  to  an  assistant  to  the  Solicitor  General  who  reviews  and 
revises  the  proposed  response,  or  prepares  comments  on  the  proposal  for  a  con- 
fession of  error.  On  occasion,  the  assistant  will  discern  grounds  for  confessing 
error  and  will  then  prepare  a  memorandum  to  the  Solicitor  General  recom- 
mending this  course  and  will  furnish  copies  to  the  interested  division.  In  this 
process  he  will  normally  be  in  contact  with  the  client  agency,  if  the  division 
has  not  already  reviewed  the  matter  with  them.  The  assistant's  recommenda- 
tion, either  in  the  form  of  a  proposed  response  or  confession  of  error,  is  then 
sul)mitted  to  a  Deputy  Solicitor  General  wlio  independently  reviews  it  and 
adds  his  opinion.  The  matter  is  then  personally  reviewed  by  the  Solicitor  Gen- 
eral, who  makes  the  final  decision.  On  occasion  he  may  consult  with  the  Attor- 
ney General,  who  has  ultimate  statutory  control  over  litigation.  28  U.S.C.  503, 
518 (b),  519. 

In  the  courts  of  appeals,  confessions  of  error  are  normally  made  upon 
authorization  by  the  appropriate  Assistant  Attorney  General.  Recommendations 
for  confessions  of  error  in  cases  in  which  the  Government  has  prevailed  in  the 
court  of  first  instance,  are  prepared  by  the  appellate  sections  of  the  appropri- 
ate divisions.  The  Solicitor  General  does  not  control  the  conduct  of  cases  in 
which  the  Government  is  appellee  or  respondent.  Only  where  the  Government 
wishes  to  appeal,  does  he  exercise  such  control.  28  C.F.R.  0.20(b). 

The  practice  thus  described  is  not  substantially  different  in  congressional 
ca.ses  or  cases  involving  individuals  and  judges.  In  such  cases,  however,  the 
Department  endeavors  to  advise  the  persons  represented,  in  advance  of  its 
decision  to  confess  error  with  respect  to  a  judgment  in  the  client's  favor.  We 
can  recall  no  instance  in  which  this  has  occurred.  The  Department  has  on 
occasion  declined  to  seek  review  of  adverse  decisions,  or  terminated  its  repre- 
sentation of  a  judge  in  a  mandamus  or  similar  proceeding,  but  his  is  not  the 
same  as  confessing  error. 

The  confession  of  error  is  a  responsibility  peculiar  to  the  Government 
lawyer.  In  cases  involving  the  United  States  and  its  executive  agencies,  the 
Solicitor  General,  in  determining  what  cases  to  appeal  or  when  to  confess 
error,  is  exercising  an  independent  responsihilit.v  for  the  sound  development  of 
the  law,  for  implementation  of  the  Constitution,  and  for  fairness  between  the 
Government,  individuals  and  the  public.  See  Patterson  and  Cheatham,  The 
Profes.sion  of  Law,  pp.  183-195  (1971).  The  Code  of  Professional  Responsibil- 
ity adopted  by  the  American  Bar  Association,  and  its  canons  of  professional 
ethics,  do  not  specifically  address  this  function.  Because  a  confession  of  error 
may  leave  an  individual  client  without  representation  for  his  view  of  the 
matter,  the  considerations  governing  withdrawal  from  emjtloyment  set  forth  in 
ABA  Disciplinary  Rule  DR2-1102,  requiring  reasonable  steps  to  avoid  foresee- 
al)le  prejudice  to  the  rights  of  the  client,  provide  an  analogy  for  permitting  the 
client  to  hire  private  counsel  before  confession  occurs. 

[Supplemental  questions  and  answers  follow:] 

Question.  Is  there  any  possibility  that  the  Justice  Department's  control  over 
a  congressional  case  itself  applies  subtle  pressure  regarding  legislative  matters 
on  the  Members  or  committees  of  Congress  whom  the  Department  is  represent- 
ing, and  if  so,  how  might  this  possibility  be  minimized? 

Answer.  The  Department  does  not  view  its  representation  of  Congress  as 
generating  any  pressure  subtle  or  otherwise  regarding  legislative  matters  and 
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furthermore  the  Department  is  confident  that  no  Member  of  Congress  would  be 
susceptible  to  any  such  influence. 

Question.  When  the  Department  is  consulting  with  a  congressional  client, 
does  the  Department  determine  the  substantive  arguments  it  will  make  in 
terms  of  those  which  will  advance  the  clients  interests  or  those  which  will 
establish  the  best  precedent  for  Congress  as  an  institution?  Will  the  Depart- 
ment ever  advance  an  argument  with  the  approval  of  a  congressional  client 
which  might  not  establish  the  best  precedent  for  Congress  as  an  institution? 

Aiinwcr.  It  is  difficult  to  suppose  a  case  involving  a  congressional  Member  in 
which  the  Department  of  Justice  would  provide  representation  where  the  indi- 
vidual Congressman's  interests  were  in  conflict  with  the  interests  of  the  Con- 
gress as  an  institution. 

Question.  In  this  regard,  could  you  consider  ethical  consideration  5-23 
regarding  an  attorney's  interest  in  precedent? 

Arisiver.  We  cannot  conceive  that  ethical  consideration  5-23  would  come  into 
play.  If  the  Department  of  Justice  had  any  interests  in  conflict  with  a  Member 
of  Congress  who  was  a  defendant  in  a  lawsuit  or  in  conflict  with  what  Con- 
gress, or  certain  Congressmen,  deemed  to  be  the  interest  of  the  Congress  as  an 
institution,  it  would  not  offer  representation  to  either.  In  an  appropriate  situa- 
tion, particularly  if  the  conflict  existed  between  the  Department  of  Justice  and 
the  interests  of  the  Congress,  the  Attorney  General  might  provide  independent 
private  counsel  outside  the  Department. 

Mr.  Ludla:\i.  "Where  the  Justice  Department  is  representing  a  jSIem- 
ber.  officer,  or  employee  of  Congress,  does  the  attorney/client  privilege 
apply  to  the  relationship  which  is  established  between  the  Justice 
lawyer  and  Member,  officer,  or  employee  of  Congress? 

Mr.  Lee.  Yes. 

Mr.  LuDLAM.  Does  the  Justice  Department  have  a  written  policy 
stating  that  the  attorney/client  privilege  does  apply  to  those 
relationships? 

Mr.  Lee.  Not  to  my  knowledge,  but  once  again,  I  think  it  follows 
from  our  role  as  lawyers. 

yir.  Jaffe.  It  has  been  upheld  v,dien  it  has  been  asserted  in  many, 
many  courts. 

yiv.  LuDi^M.  I  was  thinking  of  the  case  of  EEOC  versus  GeoTgia 
Parific  in  the  U.S.  District  Court  in  Oregon.  EEOC  asserted  the 
attorney/client  privilege  and  it  was  upheld.  I  think  it  is  the  most  recent 
case  on  that  subject. 

Mr.  Jaffe.  We  do  not  normally  represent  EEOC,  you  understand. 

[Subsequent  to  the  hearings  the  Justice  Department  submitted  the 
following  statement :] 

Xo  specific  statement  issued  by  the  Department  of  Justice  can  be  found  deal- 
ing with  the  attorney-client  privilege.  However,  Government  attorneys  have 
consistently  asserted  the  attorney-client  privilege  where  appropriate  and  uni- 
formly it  has  been  upheld  by  the  courts.  The  Freedom  of  Information  Act,  5 
U.S.C.  552,  as  amended,  recognizes  that  privilege  as  it  affects  the  Government 
attorney  and  his  Government  clients.  See  NLRB  v.  Sears  Roebuck,  421  U.S. 
132  (1975). 

For  other  cases  commenting  on  application  of  attorney-client  privilege  to 
Federal  Government,  see:  Phill  Securities  Corporation  v.  Ifeio  York  Stock 
E.Tchange,  57  FRD  133,  (D.  Wisconsin,  1972)  ;  General  Electric  Company  v. 
Vnitedr  States,  176  USPQ  83;  United  States  v.  Gates,  35  FRD  524  (D.  CO, 
3964)  ;  United  States  v.  Aiidcrson,  34  FRD  518  (D.  CO,  1963)  ;  Detroit  Screw- 
matic  Company  v.  United  States,  49  FRD  77  (S.D.  X.Y.,  1970). 

Mr.  LuDLAiM.  Are  congressional  defendants  or  judges  or  individu- 
als ever  asked  to  waive  their  attorney /client  privilege  before  Justice 
will  proceed  to  handle  the  case. 

I\Ir.  Jaffe.  Who  did  you  say  ? 
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Mr.  LuDLAM.  Ave  congressional  clients  or  judges  or  individuals 
ever  asked  to  waive  the  attorney /client  privilege  before  Justice  pro- 
ceeds with  the  case. 

Mr.  Lee.  There  was  a  period  of  time  when  there  was  a  waiver 
form  that  was  used  in  the  Department  of  Justice,  yes,  sir.^ 

Mr.  IvUDLAM.  The  purpose  for  obtaining  the  waiver  is  to  use  it  if 
Justice  uncovered  any  criminal  acts  in  the  course  of  defending  the 
individual  without  the  waiver  Justice  would  under  the  attorney/ 
client  be  barred  to  bring  a  prosecution. 

Mr.  Lee.  Where  there  was  a  close  case  of  representation,  and 
where  determination  had  not  yet  been  made  as  to  whether  to  prose- 
cute, then  under  the  procedures  we  followed  at  that  time  we  would 
not  represent  him  in  the  civil  case  if  he  refused  to  sign  the  waiver. 

And  as  I  say,  there  was  a  period  of  time  in  which  the  waiver 
form  was  required  as  a  condition  for  representation. 

[Supplemental  questions  and  answers  follow :] 

Question.  Does  the  Department  presently  ever  require  an  individual  it  repre- 
sents to  sign  a  waiver  of  the  attorney-client  privilege  and,  if  so,  please 
describe  the  circumstances  in  wliich  this  occurs. 

Answer.  Yes.  This  procedure  is  iised  by  the  Criminal  Division  in  those  situa- 
tions in  which  the  acts  giving  rise  to  the  civil  suit  in  which  representation  is 
being  provided  are  not  the  subject  of  a  Federal  criminal  investigation,  but  tlie 
employee  or  official  is  or  may  be  involved  in  a  Federal  criminal  investigation 
or  prosecution  involving  a  completely  different  factual  setting.  It  should  be 
noted,  however,  that  tlie  agreement  in  no  way  involves  a  waiver  of  the  fifth 
amendment  privilege,  for  the  individual  who  executes  the  letter  may  elect  at 
any  time  to  refuse  to  provide  information,  though  such  refusal,  of  course, 
could  and  would  very  probably  lead  to  a  termination  of  representation. 

Question.  If  in  the  course  of  representing  a  congressional  client  the  Depart- 
ment discovers  information  relevant  to  the  bringing  of  a  criminal  case  against 
the  client  and  if  that  information  is  covered  by  the  attorney-client  privilege 
and  if  no  waiver  had  been  obtained,  can  the  Department  utilize  that  informa- 
tion in  bringing  any  .such  criminal  action? 

Answer.  Departmental  lawyers  regularly  face  the  problem  of  discovery  of 
information  relevant  to  a  criminal  prosecution  during  the  course  of  their  rep- 
resentation of  Government  employees  whether  in  the  executive,  judicial,  or  leg- 


'  A  sample  of  the  Justice  Department  waiver  form  Is  printed  below  : 
Assistant  Attornky  General, 
Civil  Division 
Drpnrtment  of  ■Justice 
Washington.  D.C. 

Dear   — :   As   you   know,   I  have   previously   requested   the   Justice   Department   to 

provide  representation  on  my  behalf  in  proceedings  entitled 

In  nmkingr  this  recjuest,  I  nndcrstaiid  and  acree  tlrat  yonv  consideration  thereof,  anil  any 
representation  that  you  may  ultimately  decide  to  afford  me,  is  subject  to  the  following 
conditions  : 

1.  I  undertake  to  provide  any  information  regarding  thi:;  litigation  requested  by  your 
office  and  will  do  so  freely  and  without  condition. 

2.  I  understand  th.'^.t  in  the  event  that  the  Department  of  Justice  attorne.vs  assigned 
to  represent  me  rletermine  that  any  information  supplied  hy  me  in  the  course  of  such 
representation  should  be  made  availab'e  for  I'.se  in  or  consideration  of  any  Federal  crimi- 
nal or  civil  pro'^eeding  in  which  I  might  be  or  become  a  pnrt.v.  it  may  do  so  :  an'l  I 
freely  and  without  reservation  consent  to  such  disclosure  and  use  and  hereby  waive  any 
rights  that  T  miy  have  to  object  to  such  disclosure  or  use  or  to  otherwise  challenge  any 
such  action  by  the  Department  of  .Tustice. 

3.  I  nnderstnnd  that  the  foregoing  waiver  may  result  in  the  use  of  such  material 
against  me  in  Federal  civil  or  criminal  proeeedings  to  my  detriment. 

4.  T  i-nderstand  that  if  the  Department  of  .InstVe  concludes  that  any  representation 
provified  me  would,  if  contin'iefl.  constitute  a  conflict  of  interest,  then  the  Department 
will  witlidrnw  such  representation. 

.T.  T  further  understand  that  if.  in  the  opinion  of  Department  of  .Tustice  attorneys,  a 
conflict  should  arise  between  the  respective  interests  of  the  several  defendants  th"t  the 
Denartment  of  Justice  is  representing,  then  the  Department  ma.v  withdraw  its  represen- 
ta<^ion  of  sueh  defendnnts. 

"The  fo'-egoing  conditions  have  been  fully  explained  to  me,  and  I  consent  thereto  freely 
and  without  reservation. 
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islative  branch.  It  is  for  this  reason  that  the  Department  retains  private  rep- 
resentation for  those  nnder  criminal  investigation  on  a  related  subject  matter. 
For  example,  private  counsel  has  been  retained  for  present  and  past  Govern- 
ment employees  in  civil  litigation  regarding  the  alleged  mail  openings.  In  this 
connection,  you  should  note  the  Federal  Ethical  Considerations  that  tlie 
National  Council  of  the  Federal  Bar  Association  recently  adopted  under  the 
canons  of  the  American  Bar  Association  Code  of  Professional  Responsibility 
which  takes  into  account  the  particular  responsibilities  faced  by  any  employed 
by  the  government.  FEC— J-1  states  : 

"If  in  the  conduct  of  official  business  of  his  department  or  agency  it  appears 
that  a  fellow  employee  of  the  department  or  agency  is  revealing  or  about  to 
reveal  information  concerning  his  own  illegal  or  unethical  conduct  to  a  federal 
lawyer  acting  in  his  official  capacity,  the  lawyer  should  inform  the  employee 
tliat  a  federal  lawyer  is  responsible  to  the  department  or  agency  concerned 
and  not  the  individual  employee,  therefore,  the  information  being  discussed  is 
not  privileged." 

Question.  Is  the  Department's  ability  to  prosecute  a  congressional  client  uti- 
lizing information  obtained  in  the  course  of  representing  that  client  any  differ- 
ent from  your  Department's  ability  to  prosecute  an  officer  of  the  executive 
branch  for  contempt  of  Congress  after  having  represented  the  officer  when  the 
privilege  was  invoked? 

Aufiu-rr.  The  two  situations  are  similar  in  that  both  involve  conflicts.  They 
differ  in  that  the  first  involves  disclosure  of  information  obtained  in  the  attor- 
ney-client context,  whereas  the  second  would  involve  the  Attorney  General  pros- 
ecuting for  conduct  which  he  advised. 

Mr.  LuDLAM.  In  your  statement  on  page  4,  shifting  to  the  Depai't- 
ment's  defense  of  the  constitutionality  of  statutes,  you  state  two 
grounds  on  wliich  the  Department  might  choose  not  to  defend  con- 
stitutional statute.  The  first  one  is  where  it  concerns  a  presidential 
I^ower.  The  second  one,  I  would  like  to  ask  is  some  questions  about 
your  statement  that  the  Attorney  General  might,  as  a  matter  of  con- 
science and  judgment,  determine  that  the  statute  was  so  patently  lui- 
constitutioual  it  would  not  be  defended. 

[Supplemental  question  and  answer  follows :] 

Question.  Would  you  please  cite  for  the  record  any  authority  from  the  Con- 
stitutional Convention  or  other  such  historical  sources  for  your  argument  that 
the  Attorney  General  can — on  the  basis  of  conscience  alone — choose  to  chal- 
lenge the  constitutionality  of  a  law  rather  than  defend  it? 

Anstver.  The  Attorney  General  does  not  on  the  basis  of  conscience  alone- 
choose  to  "challenge  the  constitutionality  of  a  law  rather  than  defend  it." 
However,  he  has  on  a  single  occasion  in  United  States  v.  Lovett,  decided  on 
the  basis  not  only  of  conscience  but  of  legal  .iudgment  in  his  official  capacity 
as  the  chief  legal  officer  of  the  United  States  that  a  law  is  so  patently  uncon- 
stitutional that  when  challenged  by  some  other  party,  it  should  not  and  cannot 
be  defended. 

Mr.  LiTDLAM.  Is  there  any  kind  of  guidelines  which  can  be  stated 
which  will  define  this  apparently  unlimited  capacity-  of  the  Attorney 
General  to  make  that  determination? 

Mr.  Lee.  Mi-.  Ludlam.  as  far  as  I  know  the  only  guideline  is  the- 
one  I  have  stated,  and  as  you  mention  it  is.  by  its  nature,  broad, 
vague,  concomitantly  so.  I  suppose,  with  the  high  i-esponsibilities  of 
the  Office  of  Attorne}^  General.  Also,  so  far  as  I  know,  it  has  only 
been  exercised  on  one  occasion  in  United  /States  v.  Lovett.  That  case, 
from  a  number  of  standpoints,  is  unique  and.  of  course,  the  Attor- 
ney General's  judgment  in  that  case — some  25  years  ago — turned  out 
to  be  correct. 

Mr.  Ludlam.  If  the  Attorney  General  can  exercise  this  judgment,, 
does  that  not  allow  the  executive  branch  to  in  effect  veto  legislation; 
enacted  by  Congress  ? 
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]Mr.  Lee.  In  my  view,  ovir  entire  separation  of  powers  construct 
requires  a  concomitant  degree  of  restraint  on  tlie  part  of  all  three 
branches  of  government.  I  really  advance  this  second  basis  for  its 
theoretical  existence  and  frankly  I  am  pleased  as  an  American  citi- 
zen that  the  exercise  of  this  kind  of  power,  has  occurred  on  only  one 
occasion,  so  far  as  I  know,  in  our  constitutional  history.  But  it  ties 
back  to  what  I  feel  to  be  the  necessity  on  the  part  of  all  three 
branches  to  exercise  a  degree  of  restraint  in  exercising  those  powers 
that  lie  at  the  outer  edges  of  their  respective  responsibilities. 

Mr.  Lui)L.\M.  The  question  I  was  trying  to  ask  is  when  it  is  exer- 
cised as  a  matter  of  judgment  by  the  Attorney  General — I  am  not  ques- 
tioning the  honesty  of  that  judgment  or  anj^thing  like  tliat — I  am 
askino-  VN'hether  the  effect  of  that  is  not  to  give  the  executive  branch  a 
second  way  to  veto  legislation. 

]\Ir.  Lee.  Not  really  because  it  is  a  litigating  judgment  and  the 
final  decision  vrill  be  made  by  the  courts. 

Mr.  Jaffe.  You  put  it  A^ery  strongly  by  describing  it  as  a  veto. 
Actually  should  it  not  be  view^ed  in  the  light  that  we  have  three 
branches  of  government?  Each  is  apt  to  make  a  mistake  and  every 
mistake,  assuming  one  is  made,  is  not  fatal  and  if  each  branch  is 
acting  in  good  faith  in  accordance  with  the  honest  exercise  of  its 
duties  and  they  do  have  a  clash  it  is  something  that  should  be  fore- 
seen and  should  not  be  so  alarming. 

This  is  not  a  question  of  abuse.  There  is  only  one  instance  in  the 
history  of  the  coinitry  in  Avhich  it  has  occurred.  Certainly  it  ought 
to  be  within  the  discretion  of  a  chief  legal  officer  of  the  United 
States  not  to  present  what  in  his  judgment  may  be  a  frivolous  case. 

jNIr.  LuDi^vM.  Should  there  be  an  automatic  procedure  then  to 
assure  that  at  least  amicas  counsel  from  the  Congress  or  some  other 
counsel  can  appear  to  defend  the  statute?  It  happened  in  Lovett  that 
Congress  did  appear  as  amicas,  but  there  are  other  cases  in  which 
the  Justice  De]:)artment  defense  has  been  a  little  less  than  enthusias- 
tic and  Congress  has  not  appeared.  The  courts  rely  on  the  adversarial 
processes.  Should  there  be  an  automatic  process  for  amicas  appear- 
ance, at  least,  by  Congress  ? 

Mr.  Jaffe.  You  are  talking  about  an  opportunity  for  amicus 
appearance  where  you  say  the  Department  of  Justice  i-epresentation 
has  been  less  than  enthusiastic  or  perhaps  inadequate.  I  cannot  sub- 
scribe to  that  because  if  we  were  going  to  defend  anything  I  cannot 
conceive  that  the  best  advocacy  we  could  put  forward  would  not  be 
put  forward.  "Where  we  do  make  a  decision — and  the  only  instance 
we  have  is  the  Lovett  case — Congress  was  advised,  obviously  in 
ample  time,  so  tliat  other  steps  could  be  taken. 

If  the  suggestion  is  that  we  make  a  judgment  and  we  are  not 
wholly  satisfied  with  it,  or  we  make  it  for  reasons  that  will  not 
permit  us  to  give  the  best  advocacy  we  can,  then  I  cannot  accept  the 
premise.  I  do  not  think  we  ever  have  so  acted,  not  to  my  knowledge. 

]Mr.  LuDT..\M.  Should  there  be  a  procedure  by  which  Congress 
should  be  able  in  those  limited  number  of  cases  to  appear  as  amicas 
or  alternatively  the  possibility  that  Congress  or  representatives  of 
Congress  could  and  should  appear  representing  the  United  States  in 
those  cases? 
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Mr.  Lee,  As  amicus,  maybe  there  should.^ 
Mr.  Jaffe.  Not  representing  the  United  States. 
Mr.  Lee.  Certainly  not  as  the  United  States, 
[Supplemental  questions  and  answers  follow :] 

Question.  Can  Congress  ever  appear  as  "the  United  States"  in  a  case? 

Answer.  In  regard  to  Congress  ever  appearing  as  "the  United  States  in  a 
case,"  the  answer  is  no.  The  representation  of  the  United  States  Ijefore  the 
courts  is  an  executive  function.  See  e.g.  United  States  v.  San  Jacinto  Tin  Co., 
12.5  U.S.  273,  278-280;  The  Confiscation  Cases,  7  Wall.  454,  4,58-4.59;  Buckley 
V.  Valeo,  No.  75-436,  decided  January  30,  1975,  slip  opinion  p.  133.^ 

Question.  Did  the  Department  ever  argue  it  was  not  proper  for  the  Water- 
gate Committee  to  have  brought  its  case  for  the  White  House  tapes  in  the 
name  of  "the  United  States"? 

Answer.  The  case  was  brought  in  the  name  of  Senate  select  committee  and 
we  are  not  aware  of  any  requests  by  the  Department  that  the  case  not  be 
brought  in  the  name  of  the  United  States. 

Question.  In  Lovett,  the  congressional  resolution  calling  for  Congress  to  take 
action  indicated  Congress  would  represent  "the  United  States"  if  the  Depart- 
ment would  not  do  so.  Was  this  proposal  constitutional? 

An.nver.  The  only  true  "congressional  resolution"  affecting  United  States  v. 
Lovett,  328  U.S.  303.  was  Public  Law  249  78th  Cong..  2d  sess.,  58  Stat.  113 
(1944),  which  limited,  for  counsel  retained  under  H.  Res.  105.  78th  Cong.,  and 
H.  Res.  386,  78th  Cong.,  the  operation  of  certain  conflicts  of  interest  statutes, 
and  statutes  barring  the  payment  of  fees  to  any  other  attorney  or  counselor 
for  services  otherwise  required  of  officers  of  the  Department  of  .lustice,  includ- 
ing the  defense  of  suits  in  the  Supreme  Court  and  the  court  of  claims.  H.  Res. 
105  conferred  investigatory  authority,  and  is  irrelevant  here.  H.  Res.  .386  pur- 
ported to  authorize  the  employment  of  counsel  to  represent  the  United  States 
in  the  court  of  claims  and  in  any  appellate  proceedings  resulting  therefrom  .  .  ." 
89  Cong.  Rec.  10882  (1943).  It  was  adopted  by  the  House  in  response  to 
Attorney  General  Riddle's  letter  of  December  6,  1943,  communicated  to  the 
Speaker  of  the  House  and  to  the  Vice  President,  stating  his  view  that  the  stat- 
utory bar  to  the  payment  of  the  salaries  of  Lovett  and  others,  was  unconstitu- 
tional, that  the  Department  proposed  to  demur  to  the  petitions  and  give  the 
court  a  candid  analysis  but  that  "in  these  circumstances  I  feel  that  the  Con- 
gress should  be  afforded  an  opportunity  to  be  represented  Iiy  their  own  coun- 
sel. I  shall  be  glad  to  suggest  to  the  court  that  anyone  you  may  select  be  given 
the  right  to  file  a  brief  and  argue  on  behalf  of  the  position  of  the  Congress." 
See  H.  Rep.  968.  78th  Cong..  1st  Sess.  (1943). 

In  legal  effect  H.  Res.  386  provided  only  for  the  representation  of  the  House 
of  Representatives.  It  could  not,  under  article  I,  section  7.  clauses  2  and  3, 
constitute  a  law^  of  the  United  States  because  it  was  not  concurred  in  by  the 
Senate  and  approved  by  the  President.  Moreover,  the  United  States  may  be 
represented  in  civil  proceedings  before  the  court  only  by  an  "officer  of  the 
United  States"  appointed  as  provided  in  article  2,  section  2,  clause  2  of  the 
Constitution.  Such  appointing  power  may  not  constitutionally  be  exercised  by 
the  Congress,  by  a  single  chamber  thereof,  or  by  a  congressional  committee. 
Buckley  v.  Valen,  No.  75-436.  decided  .January  30.  1976,  pages  103-137. 

Despite  the  language  of  H.  Res.  386,  78th  Cong.,  counsel  appointed  there- 
under did  not  appear  in  the  Supreme  Court  as  counsel  for  the  United  States.  The 
Solicitor  General,  on  behalf  of  the  United  States  petitioned  for  a  writ  of  cer- 
tiorari to  review  the  .iudgments  of  the  court  of  claims.  Special  counsel  under 
H.  Res.  386  filed  a  "brief  for  the  Congress  of  the  United  States"  in  support  of 
the  petition.  (Nos.  809-811.  Supreme  Court  O.T.  1045.)  Tlie  brief  for  the 
United  States  introduced  the  questions  presented  as  follows :  "The  United 
States,  against  which  judgments  were  rendered  in  the  court  below,  has  sought 
review  of  these  cases  because  of  the  Government's  belief  that  important  consti- 
tutional issues  are  involved  which  should  be  determined  by  this  Court  and 
because  an  amici  cu7Hae  representing  the  Congress,  having  no  independent 
means  of  access  to  the  Court,  requested  that  a  petition  for  writs  of  certiorari 
be  filed."    (Br.  4  tet.  p.  2).  The  Solicitor  General's  brief  noted  that  counsel 


lExcprpts   from    the   Sunreme   Conrt's   opinion   in   Bnc'kleu  appear  as   exhihlt   0   in   the 
appendix  at  pp.  247  to  301.  Page  133  of  the  slip  opinion  appears  at  p.  277. 
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appoinferl  by  the  special  subcommittee  under  H.  Res.  386  "appeared  in  the 
<iourt  of  claims  as  amici  curiae.  .  .  ."  (Id.  at  p.  8). 

On  the  basis  of  the  foregoing,  it  is  apparent  that  in  Lovett  there  was  no 
.attempt  by  Congress,  the  House,  or  the  subcommittee  to  appoint  counsel  to 
represent  the  United  States  in  the  litigation.  Had  it  attempted  to  do  so,  its 
effort  would  have  been  unconstitutional  under  Buckley  v.  Valco,  supra. 

Question.  When  the  Department  made  an  appearance  in  the  Lovett  case,  it 
appeared  as  "the  United  States"  and  proceeded  to  argue  that  the  statute  was 
not  constitutional.  In  wliat  sense  did  the  Department  represent  "the  United 
States"  by  arguing  that  the  statute  was  unconstitutional? 

Anstver.  The  Department  represented  the  United  States  in  the  Lovett  case 
due  to  its  interests  in  correct  application  of  the  constitution  and  laws.  Where 
there  is  a  patent  inconsistency  between  the  Constitution  and  an  act  of  Con- 
gress, the  Department,  representing  the  United  States,  must  argue  that  the 
Constitution  prevail. 

Question.  Isn't  the  ruling  in  the  case  of  Liheration  ^en-s  Sen-ice  v.  East- 
laud.  426  F.  2d  1379  (2d  Cir.  1970)  a  statutory  and  not  a  constitutional 
ruling  ? 

Answer.  Yes,  it  is  statutory. 

]\Is.  Margoijs.  a  question  that  I  would  like  to  ask  here  is  whether 
there  is  any  case  that  you  can  think  of  whore  you  could  describe  it  as 
frivolous  to  defend  the  constitutionality  of  a  law  passed  by  Congress, 
enacted  by  Congress,  and  signed  by  the  President  ? 

Mr.  Lp:e.  The  only  one  I  would  really  describe  as  frivolous  that  I 
am  aware  of  and  that  therefore  the  Attorney  General  was  justified 
to  not  participate — we  did  not  use  the  word  frivolous  in  the  state- 
ment; I  really  think  it  is  a  bit  stronger  than  frivolous  since  w^e  are 
dealing  in  constitutional  areas— the  only  one  I  am  aware  of  is 
Loveff.  My  guess  is  that  the  statute  in  that  case  Avas  not  signed  by 
the  President  and  that  calls  to  my  recollection  that  it  was  a  matter 
of 

Ms.  Margolis.  "We  are  talking  about  a  case  where  it  was  signed  by 
the  President. 

Mr.  Lee.  The  Lovett  bill  would  have  been  signed — it  was  a  rider 
to  the  appropriation  bill. 

Professor  KntLANP.  It  may  be  unfortunate  the  Department  of 
Justice  did  not  come  into  existence  until  after  the  Tenure  of  Office  Act. 

Mr.  Lee.  Hopefully  we  would  have  had  the  courage  to  take  the 
same  position  there. 

JNIr.  Jaffe.  There  may  be  some  misunderstanding.  We  do  defend 
positions  that  are  tenable,  whether  or  not  we  as  individual  lawyers 
think  the  legislation  is  wise,  or  whether  we  think  the  position 
asserted  is  wholly  sound.  We  do  represent  Government  agencies, 
Congressmen,  in  every  area  of  litigation  activity  that  we  engage  in. 
There  are  cases  w^hich  we  think  are  weak.  There  are  cases  in  which  we 
think  our  chances  of  success  are  poor.  But  when  we  talk  about  exercis- 
ing litigative  judgment  we  are  not  saying  that  we  have  to  agree  or 
that  everything  that  is  being  done  is  wholly  sound,  or  100  percent 
defensible. 

As  attorneys,  especially  for  the  executive  branch,  we  do  assert  ten- 
able arguments.  If  there  is  no  tenable  argument  then  we  consider  it 
to  be  abusing  our  duties,  responsibilities  and  obligations  as  lawyers, 
to  burden  the  courts  with  them.  It  is  not  a  question  of  our  disagree- 
ment necessarily. 
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]Mr.  Lee.  I  want  to  finish  my  answer. 

I  would  have  no  objection  to  a  procedure  whereby  in  a  circum- 
stance where,  for  either  of  these  reasons,  we  cannot  uphold  the  con- 
stitutionality of  statutes,  then  notice  will  be  given.  As  a  matter 
of  fact,  built  into  our  system,  the  informal  lines  of  communication 
are  very  eli'ective  in  this  regard.  The  two  instances  I  am  aware  of 
where  the  constitutionality  of  statutes  have  not  been  argued  by  the 
Justice  Department — Loveft — and  the  issue  of  the  Commission's 
fiif<n-cement  powers  in  Bucldey  v.  Taleo — Congressmen  certainly  are 
aware 

[Supplemental  questions  and  answers  follow :] 

Question.  Is  the  determination  of  the  Department  not  to  burden  the  courts 
with  frivolous  arguments  l)ased  in  the  canons  or  does  the  Department  feel  any 
special  obligations  to  avoid  such  arguments  due  to  its  special  relationship  with 
the  courts  and  the  volume  of  litigation  in  which  it  is  involved? 

Aniiiccr.  The  Department  of  Justice  will  not  burden  the  courts  with  frivo- 
lous arguments  and  its  determination  so  to  act  is  based  both  on  the  canons 
and  upon  its  additional  obligation  as  a  public  servant  to  refrain  from  doing  so. 
Ethical  consideration  7-4  declares  that  a  lawyer  is  not  justified  in  asserting  a 
position  in  litigation  that  is  frivolous.  Additionally,  the  higher  responsibility  fif 
a  Government  lawyer  is  reflected  in  ethical  considerations  7-11,  7-13,  and 
7-14. 

Quesition.  Does  a  non-Government  lawyer  operate  under  an  equal  obligation 
to  avoid  making  arguments  which  miglit  be  frivolous? 

Answer.  A  non-Government  lawyer  is  equally  enjoined  by  the  canons  (ethical 
consideration  7-14)  to  avoid  frivolous  positions  in  litigation. 

Question.  When  the  Department  testifies  before  a  committee  that  it  believes 
a  statute  is  unconstitutional  or  if  the  .Justice  Department  on  constitutional 
grounds  reconunends  a  veto  which  is  then  overridden,  doesn't  this  impair  the 
Department's  ability  to  later  present  a  forceful  defense  of  the  constitutionality 
of  that  statute? 

Answer.  No.  See,  for  example,  Oregon  v.  Mitchell.^ 

Mr.  LuDLAM.  Could  you  provide  for  the  record  a  list  of  cases  in 
the  last  3  years  in  which  the  Justice  Department  did  not  appeal  a 
finding  that  a  statute  was  unconstitutional? 

]Mr.  Lee.  That  can  be  done. 

[The  list  of  cases  provided  by  the  Department  appears  as  exhibit 
87  following :] 

Exliibit  87 

List  of  Cases  in  the  Last  3  Years  Where  the  Department  of  .Tustice  Has 
Chosen  Not  To  Appeal  a  Finding  That  a  Statute  Was  Unconstitutional 

1.  Adnlph  Perrieone,  individually  and  as  guardian  ad  litem  of  Adolfo  Perri- 
cone  Elias,  Linda  Perrieone  Ellas,  Rirardo  Perrieone  Ellas,  Minors  v.  Caspar 
W.  Weinberger,  Secretary  of  Health,  Education,  and  Welfare,  etc.  (D.D.C.,  No. 
74-640.  decision  of  .Tune  24,  1974). 

Statute:  Section  216(h)  (3)  (A)  of  the  Social  Security  Act. 

Reason :  Supreme  Court  had  ruled  that  same  section  was  unconstitutional  in 
•Jiminez  v.  Weinberger,  No.  72-6609.  Tlierefore,  HEW  recommended  against 
appeal. 

2.  Jeanne  Rasche  v.  Board  of  Trustees  of  the  University  of  Illinois,  et  al., 
(N.D.  111.,  Civil  No.  71-C-2959,  .January  1973). 

Statute  :  20  U.S.C.  1060(a)  (same  as  20  U.S.C.  1088f  (a) ). 

Reason :  Statute  superseded  by  subsequent  statutes  more  carefully  drafted  to 
avoid  constitutional  problem.  Therefore.  HEW  recommended  against  appeal. 


■■  ETf prnts  from  tlip  SoMfitnr  GfDPr.'^Vs  ornl   arcriiment  in   Orpfjon  v.  MitcheU,  400  U.S. 
112  (1970)  appear  as  exhibit  14  in  the  apiiendix  at  pp.  3.50  to  352. 
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3.  Dora  M.  Stanley,  etc.  v.  Secretary  of  Health,  Education,  and  Welfare 
(W.D.  Mo.,  Civil  Action  No.  1754,  January  18,  1!)73). 

Statute:  42  U.S.C.  402(d)  (9). 

Reason :  Statute  was  amended  by  Congress,  .so  Solicitor  General  determined 
against  appeal  and  to  test  constitutional  issue  in  a  future  case  under  the 
revised  statute. 

4.  Milnot  Company  v.  Richardson  (S.D.  111.,  S.D.,  No.  4664). 
Statute:  Filled  Milk  Act,  21  U.S.C.  61-64. 

Reason :  HEW  recommended  no  appeal  in  view  of  changes  in  food  technol- 
ogy which  render  statutory  provisions  obsolete  and  other  valid  statutes  which 
adequately  protect  public  interest. 

5.  Alger  Hiss  ct  al.  v.  Robert  Hampton  et  ah,  338  F.  Supp.  1141   (D.C.D.C). 
Statute:  5  U.S.C.  8312  (Hiss  Act). 

Reason :  It  was  clear  that  the  statute  involved  imposed  a  retroactive  punish- 
ment in  violation  of  the  ex  post  facto  clause  of  the  Constitution. 

[Supplemental  questions  and  ansvs^ers  follow  :] 

Question.  Would  yoii  list  any  case  in  which  the  Department  has  intervened 
to  argue  that  a  statute  is  unconstitutional'.'' 

Ansiver.  By  "intervened"  we  assume  the  committee  means  either  appeared  as 
amicus  curiae  or  intervened  as  a  party  under  28  U.S.C.  2403,  in  a  case  to 
wliich  the  United  States  and  its  officers  or  agencies  are  not  a  party.  The  only 
other  recent  example  which  has  come  to  our  attention  is  Simpkins  v.  Moses  H. 
Cone  Memorial  Hospital,  323  F.  2d  950  (C.A.  4),  certiorari  denied,  376  U.S. 
938.  In  that  case  the  Attorney  General  intervened  under  28  U.S.C.  2403  to 
assert  the  unconstitutionality  of  42  U.S.C.  291(e)  (f)  which  provided  for  the 
subsidizing  of  ho.spital  construction  and  services  with  Federal  funds  on  a  "sep- 
n  rate-but-equal"  basis.  In  view  of  tlie  decisions  in  Burton  v.  Wilmington  Fa  ris- 
ing Authority,  365  U.S.  715,  722  and  Boiling  v.  Sharpe,  347  U.S.  497,  tlie 
Department  urged  that  the  separate-but-equal  provision  was  unconstitutional. 
On  petition  for  a  writ  of  certiorari,  tlie  Government  adhered  to  this  position, 
but  did  not  contend  that  the  questions  presented  were  unimportant  or  insuli- 
stantial.  Instead  it  suggested  that  if  "the  Court  entertains  any  serious  douVits 
as  to  the  correctness  of  the  decision  of  tlie  court  of  appeals,  review  would 
have  been  appropriate."  (Memorandum  for  the  United  States  No.  776,  O.T. 
1963).  There  may  be  one  or  two  other  cases  in  which  the  Department  has 
intervened  to  suggest  that  a  statute  is  unconstitutional,  but  our  files  are  not 
organized  to  permit  recovery  of  such  information. 

Question.  Is  or  should  Congress  be  consulted  when  the  Department  deter- 
mines not  to  appeal  a  holding  that  a  statute  is  unconstitutional?  Has  or 
should  Congress  be  given  an  opportunity  to  intervene  or  otherwise  seek  to 
appeal  such  a  ruling  if  tlie  Department  will  not  do  so?  If  Congress  is  not 
allowed  to  intervene  or  otiierwise  .seek  an  appeal,  how  is  Congress  to  insure 
that  its  laws  are  given  a  vigorous  defense? 

Answer.  Congress  is  not  consulted  when  the  Department  determines  not  to 
appeal  a  holding  that  a  statute  is  unconstitutional  imder  present  practice, 
unless  it  is  being  directly  represented  by  the  Department.  We  do  not  believe 
that  it  should  be.  The  Department  does  not  consult  Congress  as  to  the  correct 
interpretation  of  statutes,  nor  does  it  consult  district  judges  when  it  decides 
not  to  seek  review  of  court  of  appeals  decision  reversing  their  judgments  in 
favor  of  the  Government ;  or  consult  with  appeals  judges  when  it  confesses 
error.  Congress  does  not  have  the  standing  of  a  party,  nor,  in  our  view,  is  it 
appropriate  for  it  to  exercise  the  executive  function  of  representing  the  Gov- 
ernment in  such  cases.  Such  a  role  would  he  as  unconstitutional  as  tlie 
appointment  by  Congress  of  an  officer  of  the  United  States.  Cf.  Buckley  v. 
Valeo,  supra.  For  this  reason  we  believe  it  would  be  inappropriate  for  Con- 
gress to  intervene  or  otherwise  seek  standing  as  a  party  to  appeal  holdings  if 
the  Department  determines  not  to  do  so.  On  the  other  hand,  in  appropriate 
ca.ses,  we  see  no  objection  to  it  appearing  as  amicus  curiae,  as  was  apparently 
done  in  the  Lovctt  case. 

If  Congress  is  to  insure  that  its  laws  are  given  a  vigorous  defense,  it  must 
rely  principally  upon  its  constitutional  power  to  participate  in  the  choice  of 
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the  principal  officials  of  the  Department  of  Justice,  through  the  Senate's  power 
to  advise  and  consent  on  the  appointment  of  these  officers;  on  its  power  of 
oversight  in  the  appropriation  process ;  and  on  its  power  of  investigation  and 
puhlic  disclosure.  But  as  the  Supreme  Court  recently  reminded  us,  "a  lawsuit 
is  the  ultimate  remedy  for  a  breach  of  the  law,  and  it  is  to  the  President,  and 
not  to  the  Congress,  that  the  Constitution  entrusts  the  responsibility  to  'talie 
care  that  the  laws  be  faithfully  executed.'  "  Buckley  v.  Valeo,  supra,  at  p.  132. 
Cf.  the  Confiscation  Cases,  7  Wall.  454.  458-459. 

]\Is.  Margolis.  One  thing  that  has  been  particularly  disturbing  to 
nie  throughout  the  testimony  this  morning — it  seems  to  be  a  reliance 
on  a  numbers  game.  You  say  there  are  instances  but  they  are  not 
many.  And  it  is  the  same  argument  that  I  sat  through  and  listened 
through  on  executive  agreements.  The  executive  agreements  that  dis- 
turb us  are  very  real.  They  are  very  small,  maybe  1  percent  of  all 
executive  agreements  that  are  concliided  on  the  President's  constitu- 
tional authority. 

jNIy  feeling  "is  that  if  you  want  to  describe  it  as  rare,  the  occur- 
rence, that  perhaps  the  iiiost  crucial  conflicts  that  occur  between  the 
two  branches — and  I  do  not  think  you  can  judge  it  simply  on  the  basis 
of  numbers — whether  it  is  5  cases  you  have  declined  or  15  or  50  or 
500,  the  principle  remains  the  same  no  matter  how  many  cases  there 
are.  And  there  are  clearly,  according  to  the  testimony  this  morning, 
situations  where  Congress  should  have  its  own  counsel. 

Also,  there  is  no  constitutional  problem  in  Congress  establishing 
an  office  for  its  own  counsel.  You  conceded  on  one  point  tliat  it  is  con- 
stitutional for  Congress  to  provide  for  its  own  defense,  not  in  bringing 
actions  but  in  defending  actions.  I  just  wondered  if  the  Justice  Depart- 
ment would  support  enactment  of  a  law  that  would  provide  for  a 
permanent  legal  counsel  ? 

Mr.  Lee.  A  couple  of  statements  first. 

I  would  point  out  that  the  rarity  of  the  conflicts  that  arise  is  of 
significance  because  of  its  being  tandemed  with  the  availability  of  an 
alternative.  That  does  not  create  any  significant  strains  on  separa- 
tion of  powers. 

With  regard  to  this  second  question  as  to  the  Justice  Department 
support,  I  can  simply  say  that  if  a  bill  is  introduced  and  we  have  a 
chance  to  look  at  it.  we  would  be  most  happy  to  comment  on  it. 

[Subsequent  to  the  hearing  the  Justice  Department  was  asked  to 
comment  on  the  constitutionality  of  S.  2731.  A  copy  of  S.  2731  appears 
l)eginning  at  page  92.  The  Justice  Department  statement  on  S.  2731 
follovrs:] 

Justice  Depabtmekt  Statement  on  Constitutionality  of  S.  2731 

This  rather  complex  bill  would  establish  the  Office  of  the  Congressional 
Legal  Counsel  as  an  Office  of  the  Congress.  The  Congressional  Legal  Counsel 
would  be  appointed  jointly  by  the  President  pro  tempore  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives,  subject  to  approval  by  a  concurrent 
resolution  of  the  Senate  and  the  House  of  Representatives.  The  appointment 
would  be  for  a  term  which  would  expire  at  the  end  of  the  Congress  following 
the  Congress  in  which  the  Congressional  Legal  Counsel  was  appointed ;  he 
could  be  removed  by  concurrent  resolution  for  misconduct,  incapacity,  or 
incompetence  (section  4). 
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Sections  5  and  6  would  provide  that  the  Congressional  Legal  Counsel  shall 
prosecute  and  defend  certain  civil  litigation  in  which  Congress  has  an  interest. 
Briefly  those  actions  fall  into  the  following  categories : 

A.  Defense  of  either  House  or  of  congressional  agencies,  Members,  officers, 
or  employees  in  any  civil  action  in  which  such  House,  etc.,  is  a  party  defend- 
ant in  which  there  is  placed  in  issue  the  validity  of — 

(i)  any  proceeding  of,  or  action  taken,  including  any  suhpena  or  order 
issued,  iy  such  House,  joint  committee,  committee,  subcommittee,  member, 
officer,  employee,  office,  or  agency  ;  or 

(ii)  any  suhpena  directed  to  such  House,  joint  committee,  committee, 
subcommittee,  Member,  officer,  employee,  office,  or  agency  (8ecs.  5(a)(1)  ; 
6(2)). 

B.  Prosecution  of  civil  actions  on  behalf  of  Congress,  etc. — 

(i)  to  secure  a  declaratory  judgment  concerning  the  validity  of  any  su'n- 
pena  directed  to,  or  suhpena  or  order  issued  by.  Congress,  or  such  House, 
joint  committee,  committee,  subcommittee,  Member,  officer,  employee,  office. 
or  agency  (Sees.  5(ai  (2)  (B)  ;  6(1)  )  ;  or 

(ii)   to  require  an  officer  or  employee  of  the  executive  branch   of  the 
Government  to  act  in  accordance  with  the  Constitution  and  laws  of  the 
United  States  (Sec.  5(a)  (2)  (A)). 
Under  section  7  the  Congressional  Legal  Counsel  would  make  recommenda- 
tions as  to  whether  a  civil  action  requiring  an  officer  or  employee  of  the  execu- 
tive branch  to  act  in  accordance  with  the  Constitution  and  laws  of  the  United 
States  should  be  brought. 

Section  8  should  provide  for  the  intervention  or  appearance  as  amicus  curiae 
by  the  Congressional  Legal  Counsel  in  any  legal  action  in  which — 

(1)  The  constitutionality  of  any  law  of  the  United  States  is  challenged 
and  the  United  States  is  a  party  to  such  action,  or  a  Member,  officer,  or 
employee  of  Congress  does  not  consent  to  representation  by  the  Congres- 
sional Legal  Counsel  under  section  5  of  this  act ;  and 

(2)  the  powers  and  responsibilities  of  Congress  under  article  I  of  tlie 
Constitution  of  the  United  States  are  placed  in  issue. 

Section  9  would  confer  on  the  Congressional  Legal  Counsel  certain  advisory 
and  consultative  functions. 

Section  10  would  implement  the  responsibilities  of  the  Congressional  Legal 
Counsel  under  the  preceding  sections.  Sections  11  and  12  deal  with  internal 
procedural  matters. 

Section  13  would  provide  for  the  supersedure  of  the  Attorney  General  by  the 
Congressional  Legal  Counsel  if  the  latter  undertakes  any  representational  ."serv- 
ice. We  assume  that  this  provision  is  not  intended  to  apply  to  proceedings 
under  section  5(a)(2)(A),  i.e.,  where  the  Congressional  Legal  Counsel  insti- 
tutes a  civil  action  to  require  an  officer  of  the  executive  l)ranch  "to  act  in 
accordance  with  the  Constitution  or  laws  of  the  United  States,"'  The  remainder 
of  the  bill  contains  provisions  mainly  of  a  procedural  nature.  Section  15(f>, 
however,  would  put  on  a  permanent  general  basic  Public  Law  93-190,  87  Stat, 
736,  M'hich  authorized  the  Senate  Select  Committee  on  Presidential  Campaign 
Activities  to  enforce  its  subpenas  or  orders  in  judicial  proceedings. 

In  commenting  on  the  constitutionality  of  the  bill  it  must  be  recognized, 
first,  that  the  bill  represents  a  con.scious  effort  to  obviate  certain  constitutional 
obstacles  inherent  in  other  bills  providing  for  a  Congressional  Legal  Cotinsel 
by  limiting  his  activities  to  the  fields  of  civil  litigation  and  the  giving  of 
advice  and  the  making  of  recommendations.  And,  second,   that  the  pertinent 

law  has  been  substantially  clarified  by  the  decision  in  Buckhy  v.  Valco,  

U.S.  ,  44  L.W.  4127,  which  was  rendered  after  the  introduction  of  the 

bill.i 

Provisions  for  a  congressional  officer  charged  on  a  permanent  basis  with  the 
function  of  representing  Congress,  its  agencies.  Members,  and  employees  in 
judicial  proceedings,  raise  two  questions:  (a)  whether  the  appointment  of  a 
joint  congre.ssional  officer  performing  only  legislative  functions  must  comply 
with  article  II,  section  2,  clause  2  of  the  Constitution,  and  (b)  whether, 
assuming  that  the  answer  to  (a)  is  no,  the  functions  of  the  Coimsel  envisaged 
in  the  liill  are  sufficiently  of  an  executive  nature  to  require  his  appointment 
pursuant  to  article  II,  section  2,  clause  2  for  that  reason.  Fui-ther  serious 
problems  are  raised  by  section  5(a)  (12)  (A)  which  would  confer  upon  the  Con- 


^  See  exhibit  9  in  the  appendix  at  pp.  247  to  301, 
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gressional  Legal  Counsel  the  power  to  bring  a  civil  action  against  an  executive 
officer  in  order  to  require  him  to  act  in  accordance  with  the  Constitution  and 
the  laws  of  the  United  States. 

1.  Article  II,  section  2  clause  2  of  the  Constitution  provides  that  the  Presi- 
dent— "'shall  nominate,  and  by  and  with  the  Advice  and  Consent  of  the  Senate, 
shall  appoint  *  *  *  all  other  OfKcers  of  the  United  States,  whose  Appointments 
are  not  herein  otherwise  provided  for,  and  which  shall  be  established  by  Law ; 
but  the  Congress  may  by  Law  vest  the  Appointment  of  such  inferior  Officers, 
as  they  think  proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the 
Heads  of  Departments." 

It  will  be  noted  that  this  constitutional  provision  is  not  limited  to  executive 
officers.  Judicial  officers  are  appointed  pursuant  to  it,  and,  as  will  be  pres- 
ently shown,  also  a  number  of  important  congressional  officers. 

United  t!<tates  v.  Harticell,  8  Wall,  385,  393  (1867),  detines  an  office  as  a 
pulilic  station,  or  employment  which  "embraces  the  ideas  of  tenure,  duration, 
emolument,  and  duties,"  to  distinguish  it  from  relationships  of  a  purely  occa- 
sional or  contractual  nature.  The  elements  of  tenure,  duration,  emoluments, 
and  duties  relating  to  the  office  of  the  Congressional  Legal  Counsel  are  spelled 
out  in  detail  in  the  bill,  as  has  been  shown  above.^ 

In  United  States  v.  Germaine,  99  U.S.  508,  510  (1878),  the  Court  held: 

"That  all  persons  who  can  be  said  to  hold  an  office  under  the  Government 
about  to  be  established  under  the  Constitution  were  intended  to  be  included 
within  one  or  the  other  of  these  modes  of  appointment  tliere  can  be  little 
doubt."'  And  most  recently  the  Court  amplified  on  this  in  Buckley  v.  Valeo, 
U.S.  ,  44  L.W.  4127,  4164   (1976)  : 

"We  think  its  fair  import  is  that  any  appointee  exercising  significant 
authority  pursuant  to  the  laws  of  the  United  States  is  an  officer  of  the  United 
States,  and  must,  therefore,  be  appointed  in  the  manner  prescribed  by  Section 
2,  clause  2  of  that  article." 

The  functions  to  be  conferred  on  the  Congressional  Legal  Counsel  clearly 
vest  in  him  significant  authority  under  the  laws  of  the  United  States;  they  are 
not  limited  to  an  internal  advisory  nature.  The  provisions  for  his  appointment 
therefore  are  unconstitutional  unless  the  Constitution  "otherwise  provides"  for 
his  appointment.  In  our  view  there  is  no  such  alternative  provision  for  his 
appointment. 

Article  I,  sections  2  and  3  provide  that  the  House  of  Representatives  and 
the  Senate  choose  their  respective  officers.  There  is,  however,  no  provision  in 
the  Constitution  "otherwise  providing"  for  the  appointment  of  officers  serving 
Congress  as  such  rather  than  its  components. 

Buckley  v.  Valeo,  supra,  demonstrates  (44  L.W.  at  4164-4169)  that  the  fail- 
ure of  the  Constitution  to  authorize  Congress  to  appoint  officers  who  are  not 
officers  of  the  respective  Houses  but  of  Congress  as  a  whole  was  no  oversight. 
This  conclusion  is  supported  by  the  consideration  that  the  Constitutional  Con- 
vention deliberately  split  the  legislative  branch  into  two  Houses  lest  it  over- 
whelm the  other  two  branches  of  the  Government.  As  James  Madison  stated  in 
The  Federalist  No.  51 : 

"In  republican  government  the  legislative  authority  necessarily  predominates. 
The  remedy  for  this  inconveniency  is  to  divide  the  legislature  into  different 
branches ;  and  to  render  them,  by  different  modes  of  election  and  different 
principles  of  action,  as  little  connected  with  each  other  as  the  nature  of  their 
common  functions  and  their  common  dependence  on  the  society  will  admit  *  *  * 
As  the  weight  of  the  legislative  authority  requires  that  it  should  be  thus 
divided,  *  *  *." 

John  Adams'  three  volumes  in  the  Defense  of  the  American  Constitution, 
based  on  a  formidable  amount  of  historical  research,  were  compiled  in  order  to 
establish  the  proposition  that  in  order  to  be  viable  a  republican  form  of  gov- 
ernment must  be  based  not  only  on  the  principle  of  the  separation  of  powers 
but  also  on  that  of  bicameralism.  Hence,  it  must  be  concluded  that  the  Consti- 
tutional Convention  deliberately  denied  Congress  the  power  to  appoint  joint 
congressional  officers,  in  order  to  hold  "connections"  between  the  two  Houses 
of  Congress  to  a  minimum.  Such  officers,  therefore,  like  all  other  officers  of  the 
United  States,  have  to  be  appointed  pursuant  to  article  II,  section  2  of  the 
Constitution. 


1  Since  the  doflnitlou  of  office  includes  the  elements  of  duration  and  tenure,  the  sul)- 
sequent  discussion  Is  not  concerned  with  the  representation  of  Congress,  etc.,  bv  counsel 
retained  on  a  case  by  case  basis  in  the  rare  situations  in  which  the  executive  branch  is 
unable  to  represent  them. 
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Legislative  precedent  supports  this  conclusion.  The  principal  joint  congres- 
sional officers  have  been  traditionally  appointed  in  this  manner :  The  Comptrol- 
ler General  (31  U.S.C.  42)  ;  the  Librarian  of  Congress  (2  U.S.C.  136)  ;  and  the 
Public  Printer  (44  U.S.C  31)  are  appointed  by  the  President  by  and  with  the 
advice  and  consent  of  the  Senate ;  the  Architect  of  the  Capitol  is  appointed  by 
the  President  alone  (40  U.S.C.  152).  Significantly,  the  legislative  counsel 
appointed  by  the  President  pro  tempore  of  the  Senate  and  by  the  Speaker  of 
the  House  of  Representatives,  respectively  (2  U.S.C.  272),  are  officers  of  the 
House  to  which  they  have  been  appointed  and  not  officers  of  Congress  at  large. 
2  U.S.C.  271,  281. 

This  is  not  to  say  that  there  may  not  be  some  congressional  officials — such 
as  joint  committee  staffs — who  are  not  appointed  pursuant  to  article  II,  sec- 
tion 2,  clause  2.  But  their  functions  are  purely  internal  and  advisory,  they  do 
not  carry  out  any  significant  authority  outside  the  limits  of  the  Capitol. 

It  is  therefore  concluded  that  congressional  officers — in  contrast  to  officers  of 
either  House — who  perform  significant  governmental  duties  must  be  appointed 
as  provided  in  article  II,  section  2,  clause  2  of  the  Constitution.  In  other 
words,  if  Congress  provides  for  an  officer  representing  the  combined  power  of 
both  Houses  of  Congress,  it  must  pay  the  price  by  giving  the  President  the 
authority  of  selection. 

2.  This  portion  of  the  discussion  is  based  on  the  assumption  arguendo  that 
congressional  officers,  even  if  they  do  perform  significant  governmental  func- 
tions, need  not  be  appointed  according  to  the  procedures  set  forth  in  Article 
II,  section  2,  clause  2  of  the  Constitution  provided  their  functions  are  not  of 
an  executive  or  administrative  nature. 

The  principal  pertinent  functions  of  the  Congressional  Legal  Counsel  would 
lie  in  the  field  of  litigation.  The  kind  of  proceedings  in  which  he  would  be 
involved  fall  into  three  categories  : 

i.  Generally,  to  defend  Congress,  its  agencies.  Members,  and  employees  in 
cases  involving  the  validity  of  congressional  action,  congressional  subpenas,  or 
orders  issued  by  or  directed  against  Congress. 

ii.  To  bring  civil  actions  for  declaratory  relief  concerning  the  validity  of  a 
subpeua  issued  by  or  directed  against  Congress  or  to  enforce  any  congressional 
subpena  or  orders. 

iii.  To  bring  civil  actions  requiring  an  officer  or  employee  of  the  executive 
branch  to  act  in  accordance  with  the  Constitution  and  laws  of  the  United 
States. 

The  last  category  quite  obviously  and  uncontrovertibly  involves  an  exclu- 
sively executive  function.  To  require  an  officer  to  act  in  accordance  with  the 
Constitution  and  laws  of  the  United  States  is  nothing  but  a  paraphrase  of  the 
constitutional  test  to  "take  care  that  the  laws  be  faithfully  executed."  That 
responsibility  is  vested,  pursuant  to  article  II,  section  3  of  the  Constitution,  in 
the  President  and  not  in  Congress.  An  officer  whose  duty  it  is  to  compel  action 
in  accordance  with  the  requirements  of  the  Constitution  and  laws  of  the 
United  States,  therefore,  is  an  executive  officer  who  must  be  appointed  as  pro- 
vided for  in  article  II,  section  2,  clause  2  of  the  Constitution  and  be  subject  to 
the  Presidents  unlimited  removal  power.  Buckley  v.  Yaleo,  44  L.W.  at 
416.S-4169. 

In  view  of  this  recent  pertinent  ruling  in  Buckley  v.  Valro.  supra,  we  do  not 
consider  it  necessary  to  discuss  here  the  alternative  consideration  whether 
Congress  or  a  Member  has  standing  in  court  to  require  an  officer  to  act  in 
accordance  with  the  Constitution  and  laws  of  the  United  States.  We  merely 
refer  to  the  recent  holding  of  the  United  States  Court  of  Appeals  for  the 
Fourth  Circuit  in  Harrington  v.  Schlesinger,  No.  74-1573,  decided  on  October 
8,  1975 : 

"A  legislator  may  sue  to  prevent  dilution  of  his  voting  power  in  the  legisla- 
ture. In  Kennedy  v.  Sampson,  D.C.  Cir.,  511  F.  2d  430,  the  court  decided  that  a 
Senator  had  standing  to  challenge  a  President's  'pocket  veto'  of  a  bill  for 
which  he  had  voted.  The  Senator  was  challenging  the  diminution  of  his  voting 
power  in  the  legislative  process.  By  analo.^y,  the  four  Congressmen  in  this 
action  claim  that  they  have  an  interest  in  insuring  enforcement  of  laws  for 
which  they  voted.  Once  a  bill  has  become  law,  however,  their  interest  is  indis- 
tinguishable from  that  of  any  other  citizen.  They  cannot  claim  dilution  of 
their  legislation  voting  power  because  the  legislation  they  favored  became  law. 


91 

"The  plaintiffs'  status  as  Congrespmen  does  not  give  them  standing  to  sue 
for  a  declaration  that  executive  activities  are  illegal.  The  Congressmen's  inter- 
est seems  little  different  from  that  of  any  citizen  who  might  find  a  court's 
advice  useful  in  casting  his  votes  in  Presidential  or  congressional  elections.  In 
lOth  instances  the  interest  is  too  generalized  to  provide  a  basis  for  standing. 

if  ti  iH  *  *  *  * 

"While  we  hold  that  none  of  the  plaintiffs  has  standing  to  seek  a  judicial 
resolution  of  the  controversy,  they  are  not  without  a  remedy,  for  the  contro- 
versy is  subject  to  legislative  resolution.  If  there  is  a  difference  between  a 
majority  of  the  Members  of  both  Houses  of  Congress  and  the  President  as  to 
the  interpretation  and  application  of  the  statnte.s,  the  Congress  has  the 
resources  through  its  committees  to  ascertain  the  facts.  With  the  facts  before 
it,  it  may  tighten  the  statutory  restrictions,  if  that  be  the  congressional  will. 
The  fact  that  the  Congress  has  done  nothing  suggests  that  the  executive's 
interpretation  of  the  statutes  is  in  agreement  with  the  congressional  intent, 
but  that  is  an  issue  in  this  case  which  we  do  not  reach."  Slip  Opinion,  pp. 
10-12. 

In  other  words,  while  a  Congressman  may  have  standing  to  determine 
whether  or  not  legislation  which  had  passed  both  Houses  of  Congress  has 
become  law  (Kennedy  v.  Sampson,  supra),  once  a  statute  has  been  approved 
iy  the  President,  the  congressional  power  over  it  becomes  functus  officio.  See 
Senator  Davis,  Cong.  Globe,  39th  Cong.,  1st  Sess.,  p.  186  (1866).  In  this  connec- 
Sion  it  should  be  remembered  that  "standing  to  sue"  is  a  constitutional 
requirement  flowing  from  the  limitation  of  the  jurisdiction  of  the  Federal 
courts  to  cases  and  controversies  in  article  III,  section  2  of  the  Constitution. 
"t  therefore  cannot  be  waived  by  statute,  which  is  apparently  what  section 
14 (a)  of  the  bill  seeks  to  accomplish. 

Portions  of  thie  litigating  functions  conferred  upon  the  Congressional  Legal 
Counsel  in  categories  (i)  and  (ii)  described  above — notably  the  defense  of 
actions  against  individual  Congressmen  with  respect  to  the  performance  of 
their  legislative  functions,  and  the  defense  or  prosecution  of  suits  relating  to 
congressional  subpenas — are  less  exclusively  executive  in  nature ;  it  is  our 
riew,  however,  that  the  lodging  of  any  of  them  in  a  nonexecutive  officer  is  sub- 
ject to  serious  constitutional  doubt.  Litigation  is  basically  an  executive  fimc- 
tion.  This  conclusion  is  supported  by  section  14(c)  of  the  bill,  which  woiTld 
vest  in  the  Congressional  Legal  Counsel  the  powers  Conferred  by  law  upon  the 
Attorney  General,  which  powers,  of  course,  are  of  a  preeminently  executive 
nature.  It  is  also  significant  that  the  responsibility  of  defending  congressional 

~  3rs  has  been  vested  in  the  Attorney  General  for  more  than  a  century. 
2  U.S.C.  118  derived  from  the  act  of  March  3,  1875.  The  Supreme  Court 
suggested  in  Buckley  v.  Valeo,  44  L.  W.  at  4168,  that  legislative  power  may 
come  to  an  end  at  the  courtroom  door :  "The  discretionary  power  to  seek 
judicial  relief  *  *  *  cannot  possibly  be  regarded  as  merely  in  aid  of  the 
iegislative  function  of  Congress."  Kennedy  v.  Sampscni,  511  F.  2d  430 
(D.C.  Cir.  1974),  is  of  course  not  in  point,  since  that  involved  the  standing 
of  individual  Members  of  Congress  rather  than  the  power  of  the  Congress,  as 
an  institution,  to  represent  individual  Members,  or  the  Congress  itself,  in  liti- 
gation. . 

The  preceding  discussion  encompasses  the  constitutional  objections  to  the  bill 
which  appear  to  us  to  be  the  most  serious  ones.  While  we  realize  that  there 
are  others  lurking  in  it,  space  and  time  preclude  us  from  dealing  with  all  of 
them. 

For  the  above  reasons,  it  is  our  conclusion  that  the  bill  is  subject  to  sub- 
stantial constitutional  infirmities.'^ 


1  K.  27.'?l  was  originallv  introduced  by  Senator  Abourezk  on  Dec.  2.  197.5.  121  Cons.  Rec 
S20878-20880  (Dee.  2.  1975).  Senator  Abourezk  testified  before  the  Senate  Committee  on 
Governmont  Operations  In  favor  of  S.  27.31  on  Dec.  8,  1975.  See  Watergate  Ueorganization 
and  Reform  Act  of  1975,  Part  2,  at  pages  119-12.3. 

In  response  to  the  concerns  expressed  by  the  Department.  Senator  Abourezk  submitted 
an  amendment  In  the  nature  of  a  substitute  for  S.  2731  on  Mar.  31.  1976.  122  Cong.  Rec. 
S4r,.'-,l-4fi54  (Mar.  .31.  1976). 

On  May  12.  1976.  S.  495  was  unanimously  reported  by  the  Committee  on  Government 
'M' rations,  with  title  IT  containing  the  language  of  S.  2731.  See  Kept.  No.  94-823.  On 
•i:...  12.  S.  49.")  was  re-rcferred  to  the  .Tudiciary  Committee  from  which  it  was  reported  on 
Mine  l.T.  1976.  Senate  floor  action  has  been  scheduled  for  July  19-21,  1976.   (Staff) 
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94th  congress 
1st  Session 


S.  2731 


IN  THE  SENATE  OF  THE  UNITED  STATES 

December  2, 1975 

Mr.  Abourezk  introduced  the  following  bill ;  which  was  read  twice  and  referred 
to  the  Committee  on  Government  Operations 


A  BILL 

To  est<ablish  an  Office  of  Congressional  Legal  Counsel  to  revital- 
ize the  constitutional  separation  of  powers  by  enabling  the 
legislative  branch  of  the  Government  to  represent  its  interest 
in  litigation  before  the  judicial  branch  of  the  Government. 

i  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Separation  of  Powers 

4  Eevitalization  Act  of  1975". 

5  FINDINGS  OF  FACT 

6  Sec.  2.  (a)  The  Congress  finds  that — 

7  ( 1 )  Congress  is  granted  specific  powers  and  respon- 

8  sibilities  under  article  I  of  the  Constitution  of  the  United 

9  States; 
II 
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^  (2)   Congress  is  in  need  of  representation  by  pro- 

2  fessional  legal  counsel  in  cases  and  controversies  involv- 

3  ing  such  powers  and  responsibilities  ; 

4  (3)  presently  Congress  largely  relies  on  the  execu- 
g  tive  branch  of  the  Government  to  provide  such  counsel; 
Q  and 

rj  (4)  the  executive  branch  of  the  Government  is  un- 

g  able  to  represent  Congress  in  cases  and  contix»versies  in- 

g  volving  the  powers  and  responsibilities  of  Congress  and 

20  the  executive  branch  in  a  manner  consistent  with  the 

22  constitutional  concept  of  separation  of  powers. 

22  DECLARATION  OF  PURPOSE 

23  Sec.  3.  It  is  the  purpose  of  this  Act  to  establish  within 

24  the  Congress  an  Office  of  Congressional  Legal  Counse  to 

25  represent  the  legislative  branch  of  the  Government  in  oases 

26  and  controversies  involving  the  powers  and  responsibilities 
17  of  tljie  legislative  branch  of  the  Government  to  insure  the 

28  continued  equaUty  of  the  legislative,  executive,  and  judicial 

29  branches  of  the  Government. 

20  ESTABLISHMENT 

21  Sec.  4.   (a)  (1)  There  is  established  as  an  office  of  the 

22  Congress,  the  Office  of  Congressional  Legal  Counsel  (herein- 

23  after  referred  to  as  the  "Office") ,  which  shall  be  under  the 

24  direction  and  conti'ol  of  the  Congressional  Legal  Counsel. 

25  The  Congressional  Legal  Counsel  shall  be  appointed  jointly, 
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1  by  the  President  pro  tempore  of  the  Senate  and  the  Speaker 

2  of  the  House  of  Eepresentatives  from  among  recommenda- 

3  tions  jointly  submitted  by  the  majority  and  minority  leaders 

4  of  the  Senate  and  the  House  of  Eepresentatives.  Such  ap- 

5  pointment  shall  become  effective  upon  approval,  by  concur- 

6  rent  resolution,  of  the  Senate  and  the  House  of  Eepresenta- 
"^     tives. 

8  (2)    The   Congressional   Legal   Counsel   shaU   be   ap- 

9  pointed  for  a  term  which  shall  expire  at  the  end  of  the  Con- 
1^  gress  following  the  Congress  during  which  such  person  is 
^^    appointed   except  that  the   Congress   may,   by   concurrent 

resolution,  remove  the  Congressional  Legal  Counsel  for  mis- 
conduct,  incapacity,    or   incompetence.    The    Congressional 

Legal  Counsel  may  be  reappointed  at  tlie  termination  of  any 

15 

terai  of  office. 


12 
13 
14 


16 
17 

18 
19 
20 
21 

22 
23 
24 
25 


{?))  The  Congressional  Legal  Counsel  shall  receive 
compensation  at  a  rate  equivalent  to  level  III  of  the  Execu- 
tive Schedule  under  section  5314  of  title  5,  United  States 
Code. 

(b)  (I)  (A)  The  Congressional  Legal  Counsel  shall 
appoint  and  fix  the  compensation  of  such  Assistant  Con- 
gressional Legal  Counsels  as  may  be  necessary  to  carry  out 
the  provisions  of  this  Act.  The  Congressional  Legal  Counsel 
may  delegate  authority  for  the  performance  of  any  function 
imposed  by  this  Act  to  any  Assistant  Congressional  Legal 
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1  Counsel  except  any  function  imposed  upon  the  Congressional 

2  Legal  Counsel  under  section  7  (a)  or  8  (h)  of  this  Act.  Any 

3  Assistant  Congressional  Legal  Counsel  shall  serve  at  the 

4  pleasure  of  the  Congressional  Legal  Counsel. 

5  (B)  The  Congressional  Legal  Counsel  shall  appoint  and 
(i  fix  the  compensation  of  such  other  personnel  as  may  he 

7  necessary  to  carry  out  the  provisions  of  this  Act  and  may 

8  prescribe  the  duties  and  responsibilities  of  such  personnel. 

9  (C)  For  purposes  of  pay   (other  than  pay  of  the  Con- 

10  gressional  Legal  Counsel)   and  employment  benefits,  rights, 

11  and  privileges,  all  personnel  of  the  Office  shall  be  treated  as  if 

12  they  were  employees  of  the  Senate. 

13  (2)  In  carrying  out  the  functions  of  the  Office,  the  Con- 

14  gressional  Legal  Counsel  may  procure  the  temporary    (not 

15  to  exceed  one  year)    or  intermittent  services  of  individual 

16  consultants,  or  organizations  thereof,  in  the  same  manner 
1'^  and  under  the  same  conditions  as  a  standing  committee  of 

18  the  Senate  may  procure  such  services  under  section  202  ( i ) 

19  of  the  Legislative  Eeorganization  Act  of  1946. 

20  (c)    Any  appointment  made  under  subsection    (a)    or 

21  (b)  of  this  section  shall  be  made  without  regard  to  political 

22  affiliation  and  solely  on  the  basis  of  fitness  to  perform  the 

23  duties  of  the  Office.  Any  person  appointed  as  Congressional 

24  Legal  Counsel  or  Assistant   Congressional   Legal   Counsel 

25  shall  be  learned  in  the  law,  shall  not  have  been  a  candidate 
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2  for  or  holder  of  elected  local,  State,  or  Federal  Government 

2  office  for  five  years  prior  to  or  at  the  time  of  the  appoint- 

3  ment,  and  shall  not  engage  in  any  other  business,  vocation, 

4  or  employment  during  the  term  of  such  appointment,  nor  for 

5  a  period  of  five  years  after  such  term,  engage  in  any  activity 
Q  requiring  such  person  to  register  under  section  308(a)  of 
rj  the  Legislative  Eeorganization  Act  of  1946  (2  U.S.C. 
8  267(a)). 

g  (d)    The  Congressional  Legal   Counsel  shall  cause  a 

2Q  seal  of  office  to  be  made  for  the  Office,  of  such  design  as  the 

-[-[  President  pro  tempore  of  the  Senate  and  Speaker  of  the 

22  House  of  Representatives  shall  approve,  and  judicial  notice 

13  shall  be  taken  thereof. 

14  (g)  (1)    The  Congressional  Legal  Comisel  may  make, 

15  promulgate,  rescind,  amend,  and  shall  publish  in  the  Con- 

16  gressional  Record  such  rules  and  regulations   as   may   be 

17  necessary  to  carry  out  the  provisions  of   this  Act.   Such 

18  regulations  shall  take  effect  after  ten  calendar  days  of  con- 

19  tmuous  session  of  Congress  following  publication  mdess  the 

20  Congress,  by  concurrent  resolution,  disapproves,  amends,  or 

21  supplements  such  rules  and  regulations. 

22  ',2)  For  the  purpose  of  this  subsection — 

23  (A)  continuity  of  session  is  broken  only  by  an  ad- 

24  joumment  of  Congress  sine  die ;  and 

25  (B)  the  days  on  which  either  House  is  not  in  ses- 


97 

6 

1  sion  because  of  an  adjournment  of  more  than  three  da3's 

2  to  a  day  certain  are  exluded  in  the  computation  of  the 

3  ten-day  period. 

4  KEPKESENTATIOX   UPON   REQUEST   OF   EITHER 

5  HOUSE   OF   CONGRESS 

6  Sec.  5.    (a)    The  Congressional  Legal  Counsel,  ui>on 

7  the  request  of  either  House  of  Congress  or  in  a  civil  action 

8  involving  a  joint  committee,  office  or  agency  of  Congress, 

9  upon  the  recpiest  of  Congress,  shall — 

10  (1)    defend  such  House,  any  joint  committee,  of- 

11  fice,  or  agency  of  Congress,  any  committee  or  subcom- 

12  mittee  of  such  House,  a  Member  of  such  House,   or 

13  any  officer,  employee,  office,  or  agency  of  such  House 

14  in  any  civil  action  pending  in  any  court  of  the  United 

15  States  or  of  a  State  or  political  subdivision  thereof  to 

16  which  such  House,  joint  committee,   committee,   sub- 
1'7  conmiittee.  Member,  officer,  employee,  office,  or  agency 

18  is  made  a  party  defendant  and  in  which  there  is  placed 

19  in  issue  the  validity  of — 

20  (A)  any  proceeding  of,  or  action  taken  by  such 

21  House,  joint  committee,  committee,  subcommittee, 

22  Member,  officer,  employee,  office,  or  agency;  or 

23  (B)  any  subpena  directed  to  such  House,  joint 

24  committee,  committee,  subcommittee.  Member,  offi- 

25  cer,  employee,  office,  or  agency;  or 
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1  (2)  hriiiff  a  f-ivil  action  on  l>ehalf  of  Congress,  either 

2  House  ol  CJongress,  any  joint  connnittee,  office  or  agency 

3  of  Congress,  any  committee  or  subconimittee  of  such 

4  House,  a  Memhei-  of  such  House,  oi   aa}-  officer,   eni- 

5  ployee,  office,  or  agency  of  such  House  wifliout  regard 
()  to  tlie  sum  or  vahie  of  the  matter  in  controversy,  in  any 

7  court  of  the  United  States — 

8  (A)    to  require  an  officer  or  empk)yee  of  tlie 

9  executive  branch  of  the  Government  to  act  in  ac- 

10  cordance   with   the   Constitution   and  hiws   of   the 

11  United  States;  or 

12  (P,)  to  secure  a  dechiratory  judgment  concern- 

13  ing  the  validity  of  any  subpena  directed  to  (^ongress. 
or  such  House,  joint  committee,  connnittee,  sub- 
committee.  Member,    officer,    emph)yee,    offiice,    or 


11 
15 
IG 
17 
18 
19 
20 
21 
22 
23 
24 


agencv. 


()))  Kepresentation  of  a  ^Member,  officer,  or  (Mniilnvee 
under  this  section  shall  be  undertaken  by  tlie  (Jongressional 
Leoal  Ctuuiscl  onlv  uixm  the  consent  of  such  Member,  officer, 
or  employee.  A  re(juest  l>y  either  House  of  Congress  that  llie 
Cono-ressional  Legal  Counsel  represent  a  Member,  officer,  «>i' 
employee  may  specify  that  the  Congressicmal  Legal  Counsel 
limit  suf^i  representation  to  constitutional  issues  relating  to 
the  power  nud  responsibilities  of  Congress. 
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1  REPEESENTATION    UPON    EEQUJ-:ST    OF    ETTITEK    HOUSE    OF 

2  CONGEEJSiS,  A  JOINT  COMMITTEE  01'  COInUKESS  Oil  A 
•}               COMMITTEE  OK  SUBCOMMITTEE  OF  EITIIEK  HOUSE  OF 

4  COXGEESS 

5  .Sec.  .6,  The. Congressional  Legal  Counsel,  upon  tlie  re- 
r;  niir-if-  of  <'iflu'i-  TTons"  ni'  Congress,  or  any  joint  committee, 
7    uiiice  or  agency  of  Congress  aut]ior,izcd  by  Congress  to  make 

:  request  under  this  sertion.  or  a  comniitteo  nr  si!l)rmnniit- 
0  ot  either  House  ot  Congress  authonzed  hy  such  House 
lU    to  make  a  request  under  this  section  shall — 

11  (1)    hrmg  a  civil  action  to  enforce^  or  secure  a 

12  declaratory  judgment  concerning  the  vahditj'  of,  any 
1' '  subpena  or  order  issued  by  such  House, ,  jomt  coj^nnit- 
1^           tee,  committee,  subcommittee,  office  or  agency;  ami 

-'■''*  (2)    defend  such  House,  joint  committee,  loiumit- 

^*'  .^tee,  subcommittee,  office  or  agency,  or  Member,  officer, 

■^ '  '"■  cinployee  thereof,  in  any  civil  action  pending  in  any 

■^^  court  of  the  United  States  or  of  a  State  or  political  sub- 

19  division  thereof  to  which  such  House,  joint  committee, 

-•^  committee,  subcomnhttee,  office  or  agency,  or  Member, 

'^^  officer,  or  emploj'^ee  thereof,  is  made  a  party  defendant 
and  m  which  there  is  placed  in  issue  the  vahdity  of 

""^  '   any  subpena  or  order  issued  by  such  House,  joint  com- 

-  '■  mittee,  coimnittee,  subcommittee,  office  or  agency. 
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1  FECOMMENDATTOXS 

2  Sec.   7.    (a)    The   Congressional   Legal   Counsel  shall 

3  make,  upon  request  of  either  House  of  Congress,  any  joint 

4  committee,  office  or  agency  of  Congress,  any  committee  or 

5  subcommittee  of  such  House,  or  at  least  three  Senators,  or 

6  twelve  Members  of  the  House  of  Representatives,  recom- 

7  mendations  whether  or  not  to  bring  a  civil  action  under 

8  s^ection  5(a)  (2)  (A)    of  this   Act.   Such  recommendation 

9  shall  include  consideration  of  any  detennination  made  by 

10  the  Comptroller  General  relating  to  such  matter,  an  analysis 

11  of  the  merits  of  such  action,  a  statement  of  the  prol)al)le 

12  result  of  such  action,  and  an  analysis  of  the  availability  of 

13  any  alternative   course  of  action,   including   enactment  of 

14  legislation. 

15  (b)  Any  recommendation  rendered  by  the  Congressional 

16  Legal  Counsel  under  this  subsection  may  be  published  and 

17  made  available  under  such  rules  and  regulations  as  the  Con- 

18  gressional  Legal  Counsel  may  promulgate. 

19  INTERVENTION   OE  APPEARANCE 

20  Sec.  8.    (a)    The  Congressional  Legal  Counsel  shall, 

21  upon  the  request  of  either  House  of  Congress  or  pursuant  to 

22  subsection  (b)  of  this  section,  intervene  or  appear  as  amicus 

23  curiae  in  any  legal  action  pending  in  any  court  of  the  United 

24  States  or  of  a  State  or  political  subdivision  thereof  in  whicfc— 
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1  (1)   the  constitutionality  of  any  law  of  the  United 

2  States  is  challenged  and  the  United  States  is  a  party 

3  to  such  action,  or  a  Member,  officer,  or  employee  of  Con- 

4  gress  does  not  consent  to  representation  by  the  Congres- 

5  sional  Legal  Counsel  under  section  5  of  this  Act;  and 

6  (2)  the  powers  and  responsibilities  of  Congi'ess  un- 

7  der  article  I  of  the  Constitution  of  the  United  States  are 

8  placed  in  issue. 

9  (b)  (1)  The  Congressional  Legal  Counsel  may  intervene 

10  or  appear  as  amicus  curiae  in  such  action  upon  the  determi- 

11  nation  that  such  intervention  or  appearance  is  necessary  to 

12  carry  out  the  functions  of  the  Congressional  Legal  Counsel 

13  under  this  Act.  The  Congressional  Legal  Counsel  shall  notify 

14  the  President  pro  tempore  of  the  Senate  and  the  Speaker  of 

15  the  House  of  Representatives  of,  and  have  published  in  the 
IG  Congressional  Eecord  on  the  earliest  date  possible,  any  such 

17  detemiination  to  intervene  or  appear  as  amicus  curiae  at  least 

18  one  week  prior  to  the  filing  of  any  docimients  necessary  to 

19  effectuate  such  intervention  or  appearance.   The   Congres- 

20  sional  Legal  Counsel  may  proceed  with  such  intervention  or 

21  appearance  after  ten  calendar  days  of  continuous  session  of 

22  Congress  unless  by  concurrent  resolution  or,  if  only  one 

23  House  of  Congress  has  an  interest  in  the  pending  matter,  by 

24  ^riesolution  of  such  House,  such  intervention  or  appearance  is 

25  disapproved  or  limited.  Any  detemiination  made  by  the  Con- 
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1  gressional  Legal  Counsel  pursuant  to  this  section  shall  not 

2  be  reviewable  in  any  court  of  law. 

3  (2)   For  the  pui-posc  of  this  subsection— 

4  (A)    continuity  of  session  is  broken  only  l)y  an 

5  adjournment  of  Congress  sine  (he:  and 

6  (B)    the   days   on   which   either  House   is   not   in 

7  session  because  of  an  adjournment  of  more  than  three 

8  days  to  a  day  certain  arc  excluded  in  tlie  computation  of 

9  the  ten-day  period. 

10  ADVISORY  AND  OTIIEl?   FFXCTIOXS 

11  Sec.  9.   (a)  .The  Ccmgressional  Legal  Counsel  shall  ad- 

12  vise,  consult,  and  cooperate— 

13  (1)   with,   and  upon   request  of   the   Comptroller 

14  General  to  represent,  the  Comptroller  General  in  any 

15  civil  action  brought  pursuant  to  section  1016  of  the 
1(5  Lnpoundment  Control  Act  of  1974  (:31  U.S.C.  1400)  ; 
^rj  (2)   with  the  United  States  attorney  for  the  Dis- 

18  trict  of  Columbia  with  respect  to  any  criminal  proceed- 

19  ing  for  contempt  of  Congress  certified  pursuant  to  sec- 

20  tion  104  of  the  Revised  Statutes   (2  U.S.C.  194)  ; 

2-^  (3)    with   tlie  Joint  Connnittee  on  Congressional 

22  Operations  in  identifying  any  court  proceeding  or  action 

23  which  is  of  vital  interest  f«.  rv.ngress  or  to  either  House 

24  of  Congress  under  section  402(a)  (2)    of  the  Lcgisla- 
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1  tive  Eeorgaiiizatioii  Act  of   1970    (2   U.S.C.  412(a) 

2  (2));  and 

3  (4)    with   the   CoinptroUer  General,   General  Ac- 

4  counting  Office,  the  Office  of  Legislative  Counsel  of  the 

5  Senate  and  House  of  Representatives,   and  the   Con- 

6  gressional  Eesearch  Service. 

7  (b)    The  Congressional  Legal   Counsel   shall  perform 

8  such  other  duties  as  either  House  of  Congress  may  request. 

9  DEFENSE   OF   CEKTAIN   COXSTITUTIOXAL   TOWEES 

10  Sec.  10.  In  performing  any  function  under  sections  5 

11  through  9  of  this  Act,  the  Congressional  Legal  Counsel  shall 

12  defend  when  placed  in  issue — 

13  ( 1 )  the  constitutional  privilege  from  arrest  or  from 
X4  being  questioned  in  any  other  place  for  any  speech  or 
j5  debate  in  either  House  under  article  I,  section  6  of  the 

16  Constitution  of  the  United  States; 

17  (2)    the   constitutionality   of  statutes   enacted  by 

18  Congress ; 

19  (3)    the   constitutional   power   of   each   House   of 

20  Congress  to  be  judge  of  the  elections,  returns  and  (piallfii- 

21  cations  of  its  own  Meml)ers  under  article  I,  section  5  of 

22  the  Constitution  of  the  United  States; 

23  (4)    the  custody  and  control  of  either  House   of 

24  Congress  over  any  memorial  or  other  paper  presented  to 
2q  such  House;  and 
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1  (5)  any  other  constitutional  and  statutory  power  of 

2  Congress. 

3  CONFLICT   OR   INCONSISTENCY 

4  Sec  11.  (a)  In  the  carrying  out  of  the  provisions  of  this 

5  Act,  the  Congressional  Legal  Counsel  shall  notify  the  House, 

6  joint  committee,  committee,  or  suhcommittee.  Member,  offi- 

7  cer,  employees,  office  or  agency  of  Congress  represented  or 

8  to  be  represented  pursuant  to  such  functions  and  the  Presi- 

9  dent  pro  tempore  of  the  Senate  and  the  Speaker  of  the 

10  House  of  Representatives  of  the  existence  and  nature  of  any 

11  conflict  or  inconsistency  between  the  performance  of  such 

12  functions  and  the  carrying  out  of  any  other  functions  of  the 

13  Congressional  Legal  Counsel  under  this  Act,  or,  compliance 

14  with  professional  standards  and  responsibilities. 

1^  (b)   In  the  event  of  the  existence  of  any  such  conflict 

1^  or  inconsistency,  the  President  pro  tempore  and  Speaker 

1*  shall  inform  the  appropriate  House.  V^n  receipt  of  such 

^^  notification,  and  either  or  both  such  Houses  shall,  by  resolu- 

19  tion,  instruct  the  Legal  Counsel  as  to  the  action  to  be  taken. 

20  If  the  appropriate  House  or  Houses  do  not  so  instruct  the 

21  Legal  Counsel  within  thirty  days  from  receipt  of  notification, 
2-^  the  Legal  Counsel  shall  take  such  action  as  may  be  neces- 
^^  sary  to  resolve  the  conflict  or  inconsistency. 

2^  (c)  The  appropriate  House  of  Congress  may  reimburse 

^  any  3Iember,  officer,  or  employee  who  is  denied  the  repre^ 
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1  sentation  of  the   Congressional  Legal   Counsel   under   this 

2  subsection  or  who  declines  to  be  represented  for  costs  rea- 

3  sonably  incurred  in  obtaining  representation.  Such  reiniburse- 

4  ment  shall  be  from  funds  appropriated  to  the  contingent 

5  fund  of  the  appropriate  House. 

6  FORM  OF   REQUESTS 

7  Sec.  12.   (a)  Requests  made  pursuant  to  sections  5,  6, 

8  7,  8,  and  9(a)  (1)    of  this  Act  shall  be  made  as  follows: 

9  (1)    requests  made  by  either  House  of  Congress 

10  pursuant  to  sections  5,   6,  7,  and  8  (a)    of  this  Act 

11  shall  be  in  writing  and  authorized  by  passage   of   a 

12  resolution  of  such  House ; 

13  (2)   requests  made  by  a  joint  committee,  commit- 

14  tee,  or  subcommittee  of  Congress  pursuant  to  section  6 

15  or  7  of  this  Act  shall  be  in  writing  and  authorized  by 

16  majority  vote  of  the  members  of  such  committee  or  sub- 

17  committee ;  and 

18  (3)   requests  made  by  Members  of  Congress  pur- 

19  suant  to  section  7,  or  the  Comptroller  General  pursuant 

20  to  section  9(a)  (1)   of  this  Act  shall  be  in  writing. 

21  (b)  (1)  A  resolution  introduced  pursuant  to  subsection 

22  (Ji)  (1)   of  this  section  shall  not  be  referred  to  a  committee 

23  and  shall  be  privileged  business  for  immediate  consideration 

24  of  the  resolution.  Such  motion  shall  l)c  highly  privileged  and 

25  not  debatable.  An  amendment  to  the  motion  shall  not  l)e 
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l'  in  'orderj  and  it  slmll  not  Vic  in  nvrlpr  to  movo  tn  rornnsiflov 

2  the  vote  by  which  the  motion  is  agreed  to  or  -disagreed  Lo. 

3  (2)    If  the  motion  to  proceed  to  the  consideration  of 

4  the  resohition  is  agreed  to,  debate  thereon  shall  be  limited 

5  to  not  more  than  two  hours,  which  shall  be  divided  equally 
G  between  those  f:noring  and  those  opposing  the  resolution.  A 
7  motion  further  to  limit  debate  shall  not  be  debatable.  No 
"=  amendment  to,  or  motion  to  recommit,  the  resolution  shall 
9  be  m  order,  and  it  shall  not  be  in  order  to  move  to  recoii- 

10  sidor  the  vote  by  which  the  resolution  is  ao-reed  to  or  dis- 

1 1  agi-eed  to. 

12  (3)  Motions  to  postj)one,  made  with  respect  to  the  eon- 

13  sMeration  of  the  resolution,  and  motions  w  proceed,  to  tue 

14  consideration  of  other  business,  dhall  be   deci<ie'd  without 

15  debate. 

16  (4)  All  appeals  from  the  decisions  of  the  Chair  relating 

17  to  the  application  of  the  rules  of  the  Henate  or  the  House  of 

18  Representatives,  as  the  case  may  be,  to  the  procedure  relat- 

19  ing  to  the  resolution  shall  be  decided  without  debate. 

20  (5)    The  provisions  of  this  subsection  are  enacted  ))y 

21  CongTess — ■ 

22  (A)  as  an  exercise  of  the  rulemaking  power  of  (he 

23  Senate  and  the  House  of  Representatives,  respectively, 
24'  and  as  such,  such  provisions  shall  be  considered  as  part 
25  of  the  rules  of  each  House,  respectively,  but  applicable 
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1  Olllv  witl)  vp>;npr't  tn  (lie  rirnr-fdrirc  ji.  Iw  follnuofl  in   (In. 

2  House  in  ease  of  resuiii lions  (iescnbed  under  subsection 

3  (a)  (I)   of  tliis  section;  and  sucli  rules  shall  supei'scdc 

4  any  other  mle  of  each  House  onl}'  to  the  extent  tliat 

5  such  rule  is  inconsist.ent  therewith;  and 

6  (B)  with  full  recognition  of  the  constitutional  right 

7  of  either  Hou^e  to  change  such  rules,  (so  far  as  relating 

8  to  the  procedure  in  such.  House)    ='i  ^n^-  «>inp    ni  the 

9  same  manner,  and  to  the  same  extent  as  in  the  case  of 

10  any  other  rule  of  such  House. 

11  ATTOKXEY  (JJiJNlvJJAL  IJELIEyKj)  OF  ini.SI'ONSIBILITY 

12  8eC.  13.  Tpon  receipt  of  written  notice  that  the  f'on- 

13  gressional  Legal  Counsel  has  underiaivcn  pujiiuaiu  lo  uns  Aci 

14  to  perform  any  representational  service  with  respect  to  any 

15  designated  action  or  proceeding  pending  (»^-  '"  l"  '-^f't'.i'd, 
16,  the  AttoiTiey  General  shall  he  relieved  of  responsibility  ajid 
I'''  shall  have  no  A'ii1inrit\-  to,  mMH'onn  snch  service  in  such  action 

18  or  proceeding  except  at  the  request  or  with  the  approval  ol 

19  the  Congressional  Legal  Counsel  or  either  House  of  CongTess ; 

20  except  where  the  Congressional  Legal  Luiu  s 

21  or  appears  as  amicus  curiae  under  section  8  of  this  Act, 

22  i'Ki  ■— ■^•'■ 

23  Sec.  14.   (a)   Permission  to  intervene  as  a  party  or  to 

24  file  a  brn-i  iun^^a>  .■."'-■  "--  'i'  -'■^•""  «  "''  ^1,;.:   A-   -l-ill 

25  he  of  right,  without  regard  to  the  requirements  for  standing 
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1  as  set  forth  in  any  provision  of  law,  and  may  he  denied  l)y  a 

2  court  only  upon  an  express  finding  that  such  intervention  or 

3  filing  is  untimely  and  would  significantly  delay  the  pending 

4  action. 

5  (h)    Where  an  actual  case  or  controversy  exists,  any 
G  person  making  a  request  under  section  5(h)  of  this  Act  shall 

7  have  the  riglit  to  ohtain  judicial  review  of  the  conduct  in 

8  question  notwithstanding  any  other  provision  of  law. 

9  (c)  In  the  trial  or  review  of  any  action  under  this  Act, 

10  with  respect  to  which  the  Congressional  Legal  Counsel  has 

11  undertaken  to  carry  out  the  provisions  of  this  Act,  and  has  so 

12  notified  the  Attorney  General  pureuant  to  section  13  of  this 

13  Act,  the  Congressional  Legal  Counsel  shall  have  all  powers 
^^  confeiTed  hy  law  upon  the  Attorney  General,  any  suhordi- 
^  nate  of  the  Attorney  General,  or  any  United  States  attoniej'' 

to  conduct  all  legal  proceeding  except  the  power  to  conduct 
grand  jur}^  proceedings   or  bring  and   prosecute   criminal 

^^  actions  under  section  515(a)    or  547  of  title  28,  United 

^^  States  Code,  or  any  other  law\ 

2^  (d)    The  Congi-essional  Legal  Counsel,  or  any  desig- 

^^  nated  Assistant  Congressional  Legal  Counsel,  shall  be  en- 

^^  titled  for  the  purpose  of  perfonning  the  functions  imposed  by 

^  this  Act  to  enter  an  appearance  in  any  such  proceeding  before 

^^  any  court  of  the  United   States  without   compliance   with 
any  requu'ement  for  admission  to  practice  before  such  court, 
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1  except  that  the  authorization  conferred  by  this  paragraph 

2  shall  not  apply  with  respect  to  the  admission  of  any  person 

3  to  practice  before  the  United  States  Supreme  Court. 

4  (e)    Nothing  in  this  Act  shall  be  construed  to  confer 

5  standing  or  jurisdiction  on  any  party  seeking  to  bring  any 

6  action,  civil  or  criminal,  against  either  House  of  Congress, 

7  a  Member  of  Congress,  a  committee,  subconnnittee,  or  joint 

8  committee  of  Congress,  or  any  officer,  employee,  office,  or 

9  agency  of  Congress. 

10  (0  I^  ^^y  civil  action  under  section  6  or  7  of  this  Act, 

11  the  court  shall  assign  the  case  for  healing  at  the  earhest 

12  practicable  date  and  to  cause  the  case  in  every  way  to  be 

13  expedited.  Any  appeal  or  petition  for  review  from  any  order 
14:  or  judgment  in  such  action  shall  be  expedited  in  the  same 

15  manner. 

16  TECHNICAL  AND  CONFORMING  AMENDMENTS 

1"^  Sec.  15.    (a)    Section  3210  of  title  39,  United  States 

18  Code,  is  amended — 

19  (1)  by  striking  out  in  subsection  (b)  (1)  "and  the 

20  Legislative  Comisels  of  the  House  of  Representatives 

21  and  the  Senate"  and  inserting  in  lieu  thereof  the  fol- 

22  lowing:  "the  Legislative  Counsels  of  the  House  of  Rep- 

23  resentatives  and  the  Senate,  and  the  Congressional  Legal 

24  Counsel";  and 

25  (2)  by  striking  out  in  subsection  (b)  (2)   "or  the 
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1  Legislative   Counsel   of   the  House   of  llepresentatives 

2  or  the  Senate"  and  inserting  in  lieu  thereof  the  foUow- 

3  ing:  "the  Legislative  Oounscl  of  the  House  of  Keprc- 

4  sentatives  or  the  Senate,  or  the  Congressional  Legal 

5  Counsel". 

6  (b)   Section  321(3  (a)  (1)  (A)   of  such  title  is  amended 

7  h}'' striking  out  "and  the  Legislative  Counsels  of  the  House 

8  of  Representatives  and  the  Senate"  and  inserting  in  heu 

9  thereof  the  following:  "the  Legislative  Counsels  of  the  House 

10  of  Eepresentatives  and  the  Senate,  and  the  Congressional 

11  Legal  Coimsel". 

12  (c)    Section  8219  of  such  title  is  amended  by  striking 

13  out  "or  the  Legislative  Counsels  of  the  House  of  Eepresenta- 
1^  tives  or  the  Senate"  and  inserting  in  lieu  thereof  the  foUow- 
1^  ing:  "the  Legislative  Counsels  of  the  House  of  Eepresenta- 
■^^  tives  or  tiic  Senate,  or  the  Congressional  Legal  Counsel". 
■^"^  (d)  Section  8  of  the  Act  entitled  "An  act  making  appro- 
^^  priations  for  sundry  civil  expenses  of  the  Government  for 
■^^  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
^^  sixty-six,  and  for  other  purposes",  approved  March  3,  1875, 

21  as  amended    (2  IT.S.C.   118),  is  repealed. 

22  (e)  Section  1016  of  the  Lnpoundment  Control  Act  of 
2^  1974  (31  IT.S.C.  1406)  is  amended  by  adding  after  the 
2^  word  "selection"  the  following:  "including  the  Congressional 

Legal  Counsel,". 
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1  (0  (1)   Chapter  85  of  title  28,  United  States  Code,  is 

2  amended  by  adding  at  the  end  thereof  the  following  new 

3  section : 

4  "§  1364.  Congressional  actions 

5  "  (a)    The  District  Court  for  the  District  of  Columbia 

6  shall  have  original  jurisdiction,  without  regard  to  the  sum 

7  .>]■  vnlup  of  the  matter  in  cnntrorersy,  over  any  civil  action 
S  brought  l)y  either  House  of  Congress,  any  committee  or  sub- 
9  committee  of  such  House,  or  any  joint  committee  of  Con- 

.10  gress,  to  enforce,   or  secure  a  declaration  concerning  the 

11  validitv  of,  any  snbpena  or  order  issued  by  such  House, 

12  connnittee,  subcommittee,  or  joint  committee  to  any  officer, 

13  including  the  President  and  Vice  President,   or  any"  eni- 

14  ployee  of  the  executive  l)ranch  of  the  Government  or  to  any 

15  natural  person  or  entity  acting  or  purporting  to  act  under 

16  cdlor  or  authority  of  State  law  to  secure  the  production  of 
1'7  documents  or  other  materials  of  any  kind  or  the  answering 

18  of  any  deposition  or  intcrroo-atoiy  or  to  secure  testimony 

19  or  any  combination  thereof. 

20  "(b)  Either  House  of  Congress,  any  committee  or  sub- 

21  committee  of  such  House  authorized  by  such  House  to  bring 

22  suit,  or  any  joint  committee  of  Congress  authorized  by  Cdn- 

23  gress  to  bring  suit,  in  addition  to  any  other  available  rem- 

24  edies,  may  commence  and  prosecute  a  civil  action  under 

25  subsection   (a)  of  this  section  in  its  own  name  or  in  its  own 
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1  name  and  in  the  name  of  the  United  States  in  the  District 

2  Court  for  the  District  of  Cohimbia  to  enforce  or  secure  a 

3  declaration  concerning  the  validity  of  any  subpena  or  order 

4  issued  by  such  House,  committee,  subcommittee,  or  joint 

5  committee  against  any  officer,  including  the  President  and 

6  Vice  President,  or  any  employee  of  the  executive  branch 

7  of  the  Government  or  to  any  natural  person  or  entity  acting 

8  or  purporting  to  act  under  color  or  authority  of  State  law 

9  to  secure  the  production  of  documents  or  any  other  materials 

10  of  any  kind  or  the  answering  of  any  deposition  or  interroga- 

11  tory  or  to  secure  testimony  or  any  combination  thereof. 

12  "(c)  Any  House  or  committee  commencing  or  prosecut- 

13  ing  an  action  under  this  section  may  be  represented  in  such 

14  action  by  such  attorneys  as  it  may  designate.". 

15  (2)    The  analysis  of  such  chapter  85  is  amended  by 

16  adding  at  the  end  thereof  the  following  new  item: 
"1364.  Congressional  Actions.". 

17  AUTHORIZATION   OF  APPROPRIATIONS 

18  Sec.  16.  There  are  authorized  to  be  appropriated  such 

19  sums  as  may  be  necessary  to  carry  out  the  provisions  of  this 

20  Act.  Amounts  so  appropriated  shall  be  disbursed  by  the  Sec- 

21  retary  of  the  Senate  upon  vouchers  signed  by  the  Congres- 

22  sional  Legal  Counsel,   except  that  vouchers   shall  not  be 

23  required  for  the  disbursement  of  salaries  of  employees  paid 

24  at  an  annual  rate. 


113 

Mr.  Lee.  I  have  the  concerns  I  mentioned  earlier  in  my  discussion 
with  Professor  Kiirland  about  the  institutionalizing  of  a  lawyering 
force  in  the  law  enacting  branch  of  the  Government  because  of  the 
inevitable  and  inherent  relationship  between  Government  lawyering 
and  law  enforcement. 

Professor  Kurlaxd.  I  take  it  in  spite  of  your  principles  of  separa- 
tion of  powers  you  do  not  have  much  difficulty  with  law  enforcement 
agencies  having  lawmaking  powers  ? 

Mr.  Lee.  Professor  Kurland,  as  I  began  to  think  about  these  prob- 
lems in  preparation  for  today,  the  old,  the  problems  the  courts  must 
have  gone  through  back  in  the  old  case  came  back  to  me  and  meant 
a  great  deal  more  to  me  than  they  did  at  the  time  I  studied  them  in 
law  school. 

Professor  Kurlaxd.  Perhaps,  we  should  abandon  this  talk  about 
basically  a  canard  of  separation  of  powers  and  talk  about  our  system 
of  checks  and  balances,  which  is  all  the  Constitution  does  provide. 

Mr.  LuDLAM.  Could  you  please  describe  the  Department's  involve- 
ment in  the  Election  Commission  case,  Buckley  v.  Valeo^  in  terms  of 
the  representation  being  provided,  or  which  was  provided  by  the 
Department  for  the  Secretary  of  the  Senate,  Mr.  Valeo  and  the 
Clerk  of  the  House,  ^Ir.  Jennings  ? 

Mr.  Lee.  "Would  you  mind  if  Mr.  Goldbloom  responds  to  that  ?  He 
was  involved  personally  as  a  lawyer  in  that  case. 

Mr.  Goldbloom.  I  believe  that  the  Government,  the  Department  of 
Justice  did  furnish  representation  during  a  period  of  time  that  case 
was  pending  and  those  officers  were  parties.  Indeed,  I  believe  the 
Department  of  Justice  on  behalf  of  Mr.  Valeo  and  the  Clerk  filed 
Motions  to  Dismiss  as  defendants  based  upon  the  ground  that  there 
was  no  justiciable  controversy  between  the  plaintiffs  and  these 
officers  since  they  had  only  ex  officio  responsibilities  under  the  new 
amendments  to  the  Campaign  Act,  and  were  essentially  caretakers 
imtil  the  members  of  the  Election  Commission  and  General  Counsel 
were  appointed. 

So  I  believe  we  furnished  them  with  all  the  appropriate  represen- 
tation that  they  needed  and,  indeed,  as  I  understand  it,  they  were 
ultimately — I  am  not  certain  of  the  status,  whether  they  were  ulti- 
mately dismissed,  but  certainly  the  Election  Commission  was  substi- 
tuted in  their  place. 

Mr.  LuDLAM.  Tliese  ^Motions  to  Dismiss  on  behalf  of  the  Secretary 
of  the  Court,  what  was  the  rulings  on  those  motions  ? 

Mr.  Goldbloom.  I  believe  that  the  Court  did  not  reach  that  because 
ultimately  the  Commission  was  appointed  and  substituted  on  their 
behalf.i 


^  Excerpts   from    the   Department's   January    16,    1975,   Motion    to   Dismiss   appears   as 
exhibit  15  in  the  appendix  at  pp.  352  to  354.  The  Court  never  ruled  on  the  motion. 
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Mr.  LuDLAM.  If  the  Commission  was  substituted,  then  why  does 
the  court  of  appeals  in  its  opinion,  which  is  dated  after  the  turnover 
of  authority  to  the  new  Commission,  state  in  a  footnote  that  the  Secre- 
tary^ and  the  Clerk  are  defendants  in  the  case  and  why.  is  the  case  still 
" iititled  BucMey  v.  YaJeo,  if  they  are  no  longer  parties ? 

Mr.  GoLDBLOOM.  I  would  like  to  ascertain  the  exact  answer  to  your 
question  which  I  do  not  know,  but  I  can  only  surmise,  if  that  is  per- 
mitted, and  that  it  is  simply  a  technical  prolalem  that  they  are  listed 
as  the  initial  defendants.  I  do  not  believe  there  is  any  real  participa- 
tion by  these  officers  in  the  litigation  as  of  now. 

[Subsequent  to  the  hearing  the  Justice  Department  submitted  the 
following  statement  on  the  status  of  the  Secretary  and  Clerk  in  the 
P-ucldey  case:] 

At  the  time  the  Bucldey  case  was  instituted  (January  2,  1975),  the  Federal 
Election  Commissioners  had  yet  to  be  appointed.  The  1974  amendments  pro- 
vided  that  the  1971  FECA  was  to  remain  in  operation  until  appointment  and 
confirmation  of  the  FEC  and  its  general  counsel,  and  in  their  capacities  as 
supervisory  officers  under  the  1971  act  the  Clerk  of  the  House  and  the  Secre- 
tary of  the  Senate  continued  to  administer  the  FECA  and  were  therefore 
named  as  defendants.  On  May -30,  1975,  pursuant  to  publication  in  the  Federal 
Register,  the  administrative  pwvors  and  responsibilities  were  transferred  to 
the  Commission.  The  1974  amendments  thereby  became  fully  effective,  and  the 
1971  act  was  repealed..  As  a  consequence,  the  Clerk  and  Secretary  no  longer 
had  responsibilities  as  supervisory  officers  under  that  legislation.  They  became, 
however,  ex  officio  members  of  the  FEC  for  purposes  of  the  1974  amendments, 
a^d  in  reality  it  was  only  in  that  capacity  that  the  suit  retained  any  vitality 
against  them,  •  ■        '  .  -• 

As  with  many  independent  agencies,  the  Commis?^'  men'able  to  suit  in 

its  own  name — it  is  not  necessary  to  sue  the  iudivie  .  _  mmissioners.  Since 
the  Commission  has  superseded  the  supervisory  officers  as  the  entity  charged 
with  respon.'^ibilities  under  the  amended  law,  there  was  no  basis  for  retaining 
them  separately  in  the  suit.  We  therefore  advised  the  court  of  appeals  on  page 
1  of  the  principal  brief  filed  by  the  Department  on  behalf  of  tJbe  Attorney  Gen- 
eral and  the  FEC  of  our  view  that  the  Commission,  as  their  successor  in  inter- 
est, was  automatically  substituted  as  a  party  defendant  pursuant  to  rule 
25(d),  F.R.  Civ.  P.  Neither  the  court  nor  any  party  to  the  action  voiced  any 
objections,  and,  in  our  view  no  other  written  notification  was  necessary  or 
appropriate.  While  the  caption  thereafter  remained  the  same  in  court  records, 
the  Cleric's  and  Secretary's  interests  thereafter  were  automatically  merged 
with  those  of  the  predecessor  Commission.  Every  action  taken  in  the  case  from 
this  point  on  was  done  in  consultation  with  the  Commission  and,  of  course,  it 
was  their  decision  at  an  early  stage  to  retain  outside  coun.sel  to  present  the 
Commission's  position  on  the  one  issue  where  both  we  and  they  recognized 
tliat  the  Department  of  Justice  had  a  conflict  of  interest.  With  respect  to  the 
substantiye' issues  in  the  case,  we  filed  a  brief  on  behalf  of  the  Commission, 
including  '"^  ^,    •-,  members.  Which  the  chairman  characterized  as  "excel- 

lent." 
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Mr.  LuDLAM.  Let  me  submit  for  the  record  a  letter  fr^  r  "  ^'\  Jen- 
nings written  to  Senator  Aboiirezk,  which  states  that  „art- 
ment  of  Justice  undertook  defense  of  the  Clerk  shortly  after  hi^ 
request  and  has  not  withdrawn  or  advised  the  Clerk  of  their  inten- 
tion to  witlidraw  as  counsel.  This  is  dated  October  6  of  this  year. 

[The  letter  referred  to  appears  as  exhibit  16  following  i\ 

Exhibit  16 

Office  OF  .  ;:ir.v. 

U.S.  House  of  Repkesentatives, 
Wa'''i''->-^fon,  D.C..  n^.-v.?,..- /?   my- 
:-.'p,,'  If  .lames  Abourezk. 

:hair»ian,  Subcommittee  on  iscparatio        '   "uicci's,  Gotnmittec  on  tnc  juaici- 
ary.  U.S.  Senate,  Washington,  D.C. 

Deai;  or  Abottrezk':  This  is  in  response  to  yonr  letter  of  October  I 

1975,  liusiug  certain  questions  regarding  the  caP"  ■  "   ^  lokley,  et  a"   "    ''^■"' 
ct  al. 

Please  be  advised  that  on  January  7,  1975,  I  submitted  a  written  reqi 
pursuant  to  2  U.S.C.  118,  to  the  U.S.  Attorney  for  the  District  of  Colui.^i.: 
take  appropriate  action  for  my  defense  in  the  above-mentioned  mati 
Department  of  Justice  undertook  said  defense  of  the  Clerk  shortly  there., 
and  has  not  withdrawn  or  advised  the  Clerk  of  their  intention  to  withdrav»'. 
I  hope  this  information  will  be  helpful.  With  kind  regards,  I  am, 
.Sine'"'"'!y. 

W.  Pat  Jennings, 
Clerk,  U.S.  House  of  Representatives. 

Mr.  LiTDLAM.  I  uncK-rsuaul  the  Clerk  and  Secretary  consider  them- 
selves still  to  be  defendants,  although  their  functions  under  the  art 
are  not  as  extensive  as  they  were  before  the  function  of  transfe 
and,  in  fact,  they  are  ex  officio  officers  of  the  new  Commission. 

Mr.  GoLDBLOOAr.  Yes,  they  are,  and  to  the  extent  the  court  ma  ■ 
not  have  acted  upon  motions  to  dismiss,  they  would  still  be  defend 
ants,  even  in  a  technical  sense,  and  we  would  still  be  their  counsel. 

ni^AM.  Let  me  enter  for  the  record  the  April  -tice  of 

appearance  by  the  Justice  Department  on  behalf  of  Mr.   \  aleo  and 
]SIr.  Jennings. 

[The  notice  of  appearance  appears  as  exhibit  17  following :] 
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Mr.  LuDLAM.  Let  me  ask  you  whether  anything  has  been  filed  in 
the  court  to  withdraw  that  appearance  or  in  any  way  to  notify  the 
Clerk  and  Secretary  that:  (1)  they  are  no  longer  defendants,  (2) 
the  Justice  Department  wishes  to  move  that  they  be  substituted  as 
defendants,  or  (3)  notify  the  Justice  be  withdrawn  as  their  coun- 
sel. 

Mr.  GoLDBLOOM.  I  will  have  to  examine  the  record  in  that  case 
specifically  to  answer  your  question. 

Mr.  Jaffe.  I  am  reasonably  certain  we  did  not  withdraw.  My  rec- 
ollection is  that  we  did  move  to  dismiss  and  we  did  represent  them, 
and  the  court  did  not  act  on  the  motion,  which  keeps  them  in  the 
case. 

Mr.  LuDLAM.  So,  the  original  request  for  representation  by  the 
Department,  which  was  originally  granted,  is  still  in  effect  at  this 
time? 

Mr.  Jatte.  Yes,  I  would  say  so. 

Mr.  LuDLAM.  And  the  Justice  Department  is  still  serving  as  coun- 
sel to  Mr.  Valeo  and  Mr.  Jennings  in  that  case  ? 

Mr.  GouJBLOOM.  Yes. 

Mr.  Ltjdlam.  Now,  when  the  Justice  Department  filed  its  brief  on 
June  2,  it  dropped  a  footnote  in  its  brief  asserting  that  the  Secre- 
tary and  Clerk  had  been  substituted  out  as  parties  under  rule  25(d). 

[The  page  referred  to  appears  as  exhibit  18  following :] 
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Exhibit  18 

IN  THE  UNITED  STATES  COURT   OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


JAMES  L,  BUCKLEY,  et  al,, 

Plaintiffs , 
JAMES  CALAWAY, 

Intervening  Plaintiff, 

V. 

FRANCIS  R.  VALEO,  et  al . , 

Defendants , 

CENTER  FOR  PUBLIC  FINANCING 
OF  ELECTION, 

COMMON  CAUSE, 

LEAGUE  OF  WOMEN  VOTERS  OF  THE 
UNITED  STATES,  et  al . , 

Intervening  Defendants. 


Civil   Action 
No.    75-1061 


BRIEF   FOR  DEFENDANTS  ATTORNEY   GENERAL 
AND  FEDERAL  ELECTION   COMMISSION*/ 

Introduction 
In   1974,    reacting   to   the   revelations  of   serious   campaign 

abuses  which   emanated    from  various    Congressional    investigations, 

and  ,to    increasing   public  alienation  with    the   system  of  electing 

ederal  officials   and   its  necessary   dependence  on  monied   interests, 


*/        The   Federal   Election   Commission  has   superseded  the 
supervisory   officers    (Comptroller  General,    Secretary   of   the 
Senate,    and   Clerk   of   the   House  of  Representatives)    in   the 
administration  of   the   Federal   Election   Campaign  Act.      See 
40    Fed.    Reg.    20131-32    (May  8,    1975).      Therefore,    pursuant 
to   Rule   25(d)    of   the   Federal   Rules  of   Civil   Procedure,    the 
Commission    is   substituted  as   a   defendant    for   the  named 
supervisory  officers. 

Mr.  LuDLAM.  Were  the  Clerk  and  Secretary  ever  notified  the  Jus- 
tice Department  held  that  position  as  to  their  status  in  the  case 
prior  to  the  filing  of  that  motion  ? 

Mr.  Jaffe.  I  could  not  answer  that. 

Mr.  GoLDBLOOM.  I  do  not  know,  but  wo  could  determine  it  and 
supplement  the  record.^ 


^  See  statement  of  the  Justice  Department  above  at  p.  114. 
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Mr.  Ltjdlam.  If  they  are  still  defendants  in  the  case  after  the 
Election  Commission  came  into  existence,  when  the  Justice  Depart- 
ment filed  this  brief  on  Jmie  2,  it  argued,  among  other  things,  that 
the  Commission  was  not  constitutionally  constituted  because  of  the 
congressional  ^Members  on  the  Commission.  If  the  Justice  Depart- 
ment were  still  representing  the  Clerk  and  Secretary,  was  that  argu- 
ment proper  argument  on  behalf  of  their  client  ? 

Mr.  Jaffe.  Yes. 

Mr.  Lee.  The  brief  that  was  submitted  on  behalf  of  the  Election 
Commission,  which  was  an  advocate's  brief  on  behalf  of  the  Election 
Conmiission,  does  not  take  any  position  one  way  or  the  other  insofar 
as  the  Commission's  composition  or  its  enforcement  powers.  We  did 
that  because  we  knew  from  the  beginning  that  we  could  not  take 
that  position.  The  Conunission  also  knew  that,  and,  at  their  option, 
employed  separate  counsel. 

Mr.  LuDLAM.  I  would  like  to  submit  for  the  record — I  think  it  is 
appropriate  here — the  correspondence  we  have  had  with  the  Justice 
Department  on  this  issue  and  also  the  correspondence  between  the 
Justice  Department  and  Election  Commission  on  this  issue. 

[The  correspondence  between  the  Election  Commission,  the  Justice 
Department,  and  the  President  appear  as  exhibits  58,  59,  60,  61,  62, 
63,  64,  65,  66,  and  67,  following  at  pages  119  to  129.  The  correspond- 
ence between  Senator  Abourezk,  the  Justice  Department,  and  the 
Election  Commission  appear  as  exhibits  68,  69,  70,  71,  72,  73,  74,  and 
75,  following  at  pages  129  to  135.  The  text  continues  at  page  136.] 

Exliibit  58 

Departmhnt  of  Justice, 
Washington,  B.C.,  April  11, 1975. 
Commissioners, 
Federal  Election  Commission, 
Washington,  B.C. 

Dear  Commissioners  :  As  you  know,  the  Civil  Division  of  tlie  Department  of 
Justice  has  been  appearing  as  defendants'  counsel  in  the  civil  action  of  James 
L.  Buckley,  et  al.  v.  Francis  R.  Valeo,  et  al.,  C.A.D.C.,  No.  75-1061,  which  is  a 
broad-based  constitutional  challenge  to  numerous  provisions  of  the  Federal 
Election  Campaign  Act  of  1971,  Public  Law  92-225,  86  Stat.  3,  2  U.S.C.  §§  431 
et  seq. ;  the  Federal  Election  Campaign  Act  Amendments  of  1974,  Public  Law 
93-443,  88  Stat.  1263;  and  Subtitle  H  of  the  Internal  Revenue  Code  of  1954, 
Public  Law  92-178,  85  Stat.  562,  as  amended  by  Public  Law  93-53,  87  Stat. 
138,  26  U.S.C.  §§  9001  et  seq.  We  have  been  representing  the  Secretary  of  the 
Senate,  Clerk  of  the  House  of  Representatives,  and  Comptroller  General  of  the 
United  States  as  the  "supervisory  officers"  under  the  1971  Act  and  §  208(b)  of 
the  1974  Amendments,  as  well  as  the  Attorney  General.  We  have  not  taken 
any  positions  or  made  any  representations  in  this  litigation  on  behalf  of  the 
Federal  Election  Commission,  but  have  consistently  argued,  inter  alia,  that  the 
action  should  be  dismissed  in  the  absence  of  a  confirmed  and  operational  Com- 
mission. 

The  action  is  presently  pending  in  the  Court  of  Appeals  on  a  Motion  to  Dis- 
miss and  a  Motion  to  Remand.  The  parties  have  filed  proposed  findings  of  fact 
and  offers  of  proof,  are  presently  preparing  respective  responses  of  our  opposi- 
tion thereto  for  filing  on  or  before  April  IS,  1975,  and  some  discovery  is 
presently  in  progress. 

We  have  notified  the  Court  of  Appeals  (copy  of  notification  enclosed)  of 
your  confirmation  of  April  10.  1975  by  the  United  States  Senate.  We  stand 
ready  to  assist  you  and  your  General  Counsel  when  the  Commission  assumes  a 
role  in  this  litigation.  In  view  of  the  expedition  with  which  this  matter  is  pro- 
ceeding and  the  importance  of  the  Commission's  views  being  placed  before  the 
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Court,  at  the  earliest  opportunity.  We  are  hopeful  that  this  can  be  accom- 
plished. 

If  we  can  in  any  way  assist  you  or  your  staff  in  this  matter,  please  contact 
Dennis  G.  Linder,  Special  Litigation  Unit,  Civil  Division  who  can  be  reached 
at  202-739-3487. 
Sincerely, 

Irving  Jaffe, 
Acting  Assistant  Attorney  General. 


Exhibit  59 

May  19,  1975. 
Re  Buckley  et  al.  v.  Valeofft  al.  No.  75-1061 
Hon.  Rex  E.  Lee, 
Assistant  Attorney  General 
Civil  Division, 
Department  of  Justice 
Washington,  D.C. 

Deab  Sib:  Thank  you  for  your  recent  letter  inviting  our  attention  to  the 
status  of  the  above-captioned  case. 

As  you  have  doubtless  already  heard,  the  Commission  has  designated  Profes- 
sors Ralph  S.  Spritzer  and  Paul  Bender  of  the  University  of  Pennsylvania 
Law  School  as  special  counsel  to  assist  in  the  defense  of  the  numerous  chal- 
lenges made  to  the  Federal  Election  Campaign  Act  Amendments  of  1974.  They 
have  had  informal  discussions  with  Messrs.  Anderson  and  Linder  of  your  staff 
and  with  counsel  for  the  various  defendant-intervenors.  With  the  Commission's 
concurrence,  our  special  counsel  have  suggested  that  in  briefing  and  arguing 
the  case  to  the  Court  of  Appeals  they  will  concentrate  on  the  issues  that  relate 
to  the  method  by  which  the  Commission  was  appointed.  It  is  our  understand- 
ing that  your  staff  is  engaged  in  ongoing  discussions  with  intervenors'  counsel 
as  to  who  will  carry  the  laboring  oar  on  the  other  issues  framed  by  the  dis- 
trict court.  We  believe  that  all  concerned  are  persuaded  of  the  desirability  of 
a  division  of  the  labor  and  indeed  think  it  imperative  in  view  of  the  complex- 
ity of  the  litigation  and  the  pressures  of  time.  Please  be  assured  of  our  grati- 
tude that  your  office  will  continue  to  aid  the  Commission  in  this  endeavor. 

Our  special  counsel  will  be  in  close  touch  with  you  and  your  staff  in  order 
to  coordinate  our  efforts. 
Sincerely  yours, 

Thomas  B.  Curtis, 

Chairman. 


Exhibit  60  I 

Federal  Election  Commission, 
Washington,  D.C,  May  27, 1915. 
Hon.  Edward  H.  Levi, 
Attorney  General  of  the  United  States, 
Department  of  Justice, 
Washington,  D.C. 

Dear  Mr.  Attorney  General  :  I  am  writing  on  behalf  of  the  Federal  Elec- 
tion Commission  with  regard  to  the  role  to  be  played  by  the  Department  of 
Justice  in  Buckley  v.  Valeo.  As  you  know,  the  Department  of  Justice  has  rep- 
resented the  Commission  and  the  other  federal  defendants  since  the  inception 
of  the  litigation.  The  Commission  does  now  have  its  own  General  Counsel 
(John  G.  Murphy,  Jr.),  and  it  has  retained  special  counsel  (Professors  Ralph 
S.  Spritzer  and  Paul  Bender  of  the  University  of  Pennsylvania)  to  aid  it  in 
the  conduct  of  the  litigation. ^  Our  counsel  have  been  in  close  touch  with  attor- 
neys in  the  Civil  Division  of  your  Department  and  have  been  proceeding  on 
the  understanding  that  there  would  be  a  division  of  labor  between  the  Com- 
mission, the  Department  and  counsel  for  the  intervening  defendants  in  present- 


*  The  Commission's  special  counsel  were  retained  principally  to  treat  questions  arising 
out  of  the  manner  of  appointment  of  the  Commission — as  to  which  there  may  be  an 
Institutional  conflict  from  the  Department  of  Justice's  point  of  view. 
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ing  the  arguments  in  defense  of  the  constitutionality  of  the  Federal  Election 
Act  Amendments  of  1974.  This  letter  is  to  urge  upon  you  that  this  arrange- 
ment be  continued  in  effect. 

We  recognize,  of  course,  that  the  case  raises  points  on  which  lawyers  and 
judges  may  well  disagree.  Also,  we  appreciate  your  reasons  for  believing  that 
the  case  is  one  of  great  importance  and  that  it  merits  your  most  serious  per- 
sonal consideration.  We  sincerely  believe,  however,  that  the  balance  of  consid- 
erations should  lead  the  Department  to  continue  rather  than  withdraw  its  sup- 
port of  the  legislation. 

The  Act  in  question  is  undoubtedly  one  of  the  most  significant  pieces  of 
federal  legislation  in  recent  years.  Following  recurring  abuses,  most  recently 
those  arising  out  of  the  1972  Presidential  election  campaign — and  with  a  view 
to  the  growing  mistrust  by  the  American  people  of  those  in  political  life — Con- 
gress devoted  a  massive  amount  of  time  and  energy  to  its  enactment.  The 
President — albeit  with  constitutional  reservations — signed  it  into  law.  We 
believe  it  would  be  a  serious  departure  from  the  traditional  allocation  of 
responsibilities  within  our  government  if  the  Department  of  Justice  provided 
less  than  a  spirited  and  wholehearted  defense  of  this  legislation.  Moreover,  it 
seems  to  us,  that  there  should  be  the  strongest  kind  of  presumption  in  favor  of 
the  Department's  performing  its  accustomed  role  of  defending  the  constitution- 
ality of  an  Act  of  Congress. 

We  would  also  suggest  that  there  was  far  more  reason  to  doubt  the  constitu- 
tionality of  an  earlier  change  in  this  country's  election  laws.  When  Congress 
was  considering  whether  to  lower  the  voting  age  to  18  in  all  federal  and  state 
elections  by  statute — rather  than  constitutional  amendment — the  Deputy  Attor- 
ney General  testified  that  such  a  statute  would  be  unconstitutional.  Lowering 
the  Voting  Age  to  18,  Hearings  before  the  Subcommittee  on  Constitutional 
Amendments  of  the  Senate  Committee  on  the  Judiciary,  91st  Congress,  2d  Ses- 
sion 81  (1970).  President  Nixon  expressed  his  firm  personal  view  that  such 
legislation  "represents  an  unconstitutional  assertion  of  Congressional  authority 
*  *  *  and  that  it  therefore  would  not  stand  the  test  of  a  challenge  in  the 
courts."  Letter  to  the  Speaker,  the  Majority  Leader,  and  the  Minority  Leader 
of  the  House  of  Representatives,  6  Presidential  Document  588  (1970).  When 
the  Congress  nevertheless  passed  the  legislation,  the  President  reiterated  his 
unqualified  view  that  "Congress  has  no  power  to  enact  [18-year-old  voting  in 
all  elections]  by  simple  statute,"  although  he  signed  the  bill  because  of  the 
importance  of  the  Voting  Rights  Act  Amendments  to  which  it  had  been 
attached.  Statement  of  the  President,  6  Presidential  Document  805  (1970). 
Nonetheless,  the  President  "directed  the  Attorney  General  to  cooperate  fully  in 
expediting  a  swift  test,"  id.,  and  the  Solicitor  General  signed  the  brief  and 
argued  the  case  in  the  Supreme  Court.  Oregon  v.  Mitchell,  400  U.S.  112  (1970). 

We  also  note  that  in  the  pending  case  of  Staats  v.  ACLU,  Sup.  Ct.  No. 
73-1413,  involving  provisions  of  the  1971  federal  election  law,  the  Department 
supported  the  legislation  although  the  Solicitor  General,  presumably  because  of 
his  personal  doubts,  chose  to  withdraw  from  participation  in  favor  of  his 
Deputy. 

We  are  aware  that  on  rare  occasions  the  Department  has  argued  both  sides 
of  a  question.  But  this  is  not  a  case  like  -S*.  Regis  Paper  Co.  v.  FIC,  368  U.S. 
208  (1961),  in  which  there  was  a  dispute  between  independent  federal  agen- 
cies. And  even  in  cases  of  this  kind,  "[w]here  basic  policy  consideratiops 
involving  competing  statutory  or  economic  interests  are  involved,  the  Solicitor 
General  considers  it  his  responsibility  to  resolve  the  conflict  himself."  Note, 
Government  Litigation  in  the  Supreme  Court:  The  Roles  of  the  Solicitor  Gen- 
eral, 78  Yale  L.J.  1442,  1466  (1969).  Nor  is  this  the  kind  of  case  in  which  con- 
fession of  error  has  been  employed ;  such  cases  involve  misconduct  or  a  mis- 
construction by  a  federal  official,  and  "almost  invariably  involve  appeals  of 
criminal  convictions  *  *  *  ."  See  Id.  at  1468  n.ll4. 

In  summary,  we  think  it  would  be  unfortunate  if,  in  a  case  of  this  magni- 
tude and  public  importance,  the  Department  of  Justice  were  to  speak  with  a 
divided  voice.  We  trust  that  you  may  not  find  it  necessary  or  advisable  to 
adopt  that  course.  We  urge  you  to  see  that  the  Department  provides  a  full  and 
vigorous  defense  of  Buckley  v.  Valco. 
Sincerely  yours, 

Thomas  B.  Curtis,  Chairman. 
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Exhibit  61 

Office  of  the  Attorney  General, 

Washington,  D.C.,  May  30, 1975. 
.<XL.  Thomas  B.  Curtis, 
Chairman, 

Federal  Election  Commission, 
Washington,  D.C. 

Dear  Mr.  Curtis  :  This  is  in  response  to  your  letter  of  May  27  concerning 
representation  of  the  Federal  Election  Commission  by  the  Justice  Department 
in  Buckley  v.  Valeo.  The  Civil  Division  will  represent  the  Commission  before 
the  United  States  Court  of  Appeals  and  three-judge  District  Court  on  all 
'«sues  except  those  concerning  the  Commission's  composition  and  enforcement 
owers.  On  those  issues,  we  will  file  a  separate  brief  on  behalf  of  the  Attorney 
General  who  is  also  a  party.  \7e  understand  that  the  Commission's  position  on 
those  issues  will  be  presented  by  siXK-ial  counsel. 

Before  the  Court  of  Appeals  and  three-judge  District  Court,  no  briefs  will  be 
filed  by  the  Justice  Department  other  than  the  two  identified  above. 

We  will  also  represent  your  interest  (again  with  the  exception  stated  above) 
when  the  case  is  appealed  in  the  Supreme  Court. 

Your  position  on  these  issues  will  be  vigorously  represented  by  the  Depart- 
ment in  a  brief  filed  on  your  behalf. 

It  is  my  intention,  however,  and  I  understand  it  is  also  the  intention  of  the 
Solicitor  General,  that  a  separate  amicus  curiae  brief  will   be  filed   at  the 
Supreme  Court  level  which  will  set  forth  all  sides  of  the  constitutional  issues. 
Sincerely,  ••. 

Edward  H.  Levi. 
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Dt^P  \T?TTkTT'.Ti:T  OF  JUSTICE, 

May  SO,  1975. 

The  Civil  Division  will  represent  the  Federal  Election  Commission  before  the 
Court  of  Appeals  and  will  defend  the  position  that  the  sections  of  the  law 
dealing  with  campaign  contributions,  spending  and  public  finance  are  constitu- 
tional, Attorney  General  Edward  IT.  Levi  announced  today. 

A  second  brief  will  be  filed  by  the  Department  dealing  with  the  Commis- 
sion's enforcement  powers,  Mr.  Levi  said.  The  Commission's  position  concern- 
ing its  enforcement  powers  will  be  presented  by  its  special  coxmsel. 

The  Department  of  Justice  will  also  represent  the  Conitnission  on  all  issues 
(except  the  question  of  enforcement  powers)  before  the  Supreme  Court. 
,  It  i.s,  however,  the  Department's  intention  that   a   .separate  amicus  curiae 
brief  will  lip  filed  at  tlie  Supreme  Court  level  which  will  set  forth  all  sides  of 

til,"  r-nnstif  :i  I  i' iiinl  i'^'-mp^   ATr    T^evi  Said. 
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Federal  BtEc'rtoN  CoMMissioTr, 

Washington,  B.C.,  June  '5,  1975. 
Hon.  Edward  H.  Levi, 
Attorney  General, 
Washington,  B.C. 

Dear  Mr.  Attorney  Ge.xeral:  I  am  in  receipt  of  your  letter  of  May  30 
regarding  proposed  court  action  by  the  Department  of  Ju.stice  in  the  case  of 
Bnoklcy  v.  Vnleo.  Civil  No.  75-001  (D.D.C.),  Xo,  75-1061  (D.C.  Cir.). 
While  I  know  you  have  expressed  yourself  in  this  matter  in  good  con- 
science and  with  a  strong  sense  of  principle,  I  must  nevertheless  state  as 
forcefully  as  I  possibly  can  my  belief  that  the  course  you  have  set  for  the 
Department  in  this  litigation  is  dangerously  wrong.  The  predicate  for  this 
judgment  embodies  two  points:  First,  that  the  procedures  followed  by  the 
Department  in  reaching  the  conclusions  stated  in  your  letter,  and  in  filing  as 
it  has  with  the  U.S.  Court  of  Appeals,  involved  serious  disregard  of  the 
Department's   obligation   to   adequately   consult   with   this    Commission   in    a 
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matter  of  vital  importance  to  tlie  Commission ;  and  second,  that  the  decision  to 
file  an  amicus  curiae  brief  in  the  Supreme  Court  which  will  set  forth  all  sides 
of  the  constitutional  issues  is  not  only  premature,  but  represents  a  remarkable 
and,  in  my  view,  unacceptable  departure  from  the  Department's  tradition  of 
supporting  the  adversary  process  through  participation  as  an  advocate,  rather 
tlian  as  a  dispassionate  observer,  when  a  law  of  the  United  States  is  at  stake ; 
and  that  this  departure  has  institutional  ramifications  for  the  future  role  of 
the  Department,  with  regard  to  its  duty  to  uphold  and  defend  the  law,  which 
far  transcend  the  immediate  concerns  of  this  Commission. 

Before  addressing  these  points  further,  I  should  briefly  review  the  recent 
events  which  have  led  us  to  the  present  situation.  Letters  exchanged  between 
Department  officials  and  the  Commission  in  April  and  May  of  this  year, 
together  with  consultation  between  our  General  Counsel,  our  Special  Counsel 
and  legal  personnel  in  the  Department's  Civil  Division,  establish  beyond  seri- 
ous question  that  as  of  May  22nd  the  Department  of  Justice  was  serving  as 
the  Commission's  lawyer  in  Buckley  v.  Valeo,  except  on  the  separation  of 
powers  question,  with  respect  to  which  the  Commission  had  retained  outside 
counsel.  On  Friday,  May  23rd,  the  press  informed  the  Commission  that  the 
Department  was  considering  withdrawing  its  support  for  the  legislation  at 
issue,  or  at  least  filing  a  separate  amicus  curiae  brief  in  the  United  States 
Court  of  Appeals  which  would  analyze  both  sides  of  the  issues  presented.  A 
Department  spokesman  confirmed  tliis  late  the  same  day.  The  Commission  had 
in  no  way  or  manner  been  previously  informed  of  this  development. 

On  Tuesday,  May  27,  I,  accompanied  by  Commissioner  Harris,  the  Commis- 
sion's General  Counsel  and  the  Commission's  Special  Counsel,  met  at  5 :30  p.m. 
with  the  Solicitor  General,  Mr.  Bork.  Mr.  Bork  indicated  that  no  final  decision 
had  been  made  on  the  Department's  posture  in  the  Court  of  Appeals,  that  that 
decision  would  be  your.^,  but  that  grave  constitutional  reservations  were  held 
within  the  Department  regarding  certain  of  the  First  Amendment  issues  raised 
by  tlie  litigation,  as  well  as  the  Commission's  enforcement  powers.  A  full  and 
useful  discussion  ensued.  The  meeting  concluded  with  the  understanding  that 
you  would  make  the  final  deci.sion.  that  I  would  discuss  the  matter  with  you 
as  well  as  with  other  officials  of  the  executive  branch,  and  that  at  some  point 
the  Commission  would  have  to  report  to  Congress  on  the  matter. 

I  was  frankly  optimistic  that  the  meeting  had  been  productive  and  that  the 
Department  had  moved  closer  to  the  view  held  by  the  Commission.  My  tele- 
phone conversation  with  you  on  Thursday,  May  29th  certainly  did  nothing  to 
erode  that  optimism.  I  was  thus  most  pleased  when  on  the  afternoon  of  the 
29tli  the  Assistant  Attorney  General  for  the  Civil  Division  telephoned  with  the 
news  that  the  Department  would  vigorously  defend  us  in  the  Court  of  Appeals 
on  all  issues  other  than  the  separation  of  powers  question,  with  respect  to 
v>hicli  the  Department  was  reserving  the  right  to  file  some  kind  of  document 
with  the  Court  reflecting  the  Department's  doubts. 

It  came  as  an  enormous  surprise,  therefore,  when  on  Friday  morning,  May 
30,  the  press  informed  the  Commission  that  the  Department  of  Justice  had 
announced  it  would  file  a  separate  amicus  curiae  brief  in  the  Supreme  Court 
in  which  both  sides  of  all  is.sues  would  be  set  forth.  Then  on  Monday,  June  2. 
the  Department  filed  two  briefs  in  the  United  States  Court  of  Appeals,  in  one 
of  which,  regarding  the  separation  of  powers  question,  the  Department  argues 
the  unconstitutionality  of  the  Commission's  enforcement  powers,  notwithstand- 
ing the  fact  that  (1)  Mr.  Bork  had  seemed  mollified  on  this  point  during  our 
May  27th  meeting,  and  (2)  we  had  not  been  further  consulted  on  the  matter. 

I  cannot  adequately  express  my  disappointment  at  this  turn  of  events,  and  I 
sincerely  urge  you  to  re-evaluate  the  entire  process  to  date  with  a  view  to  re- 
storing an  effective  relation  between  our  respective  agencies.  As  I  told  the  Solic- 
itor General,  I  cannot  avoid  what  I  see  to  be  the  ethical  implications  in  the 
failure  of  the  Department  to  consult  with  us  fully  and  freely  before  making 
and  announcing  decisions  which  damage  not  only  this  Commission  but  the 
Department  itself. 

Moreover,  the  institutional  implications  of  what  you  propose  in  this  ease  are 
in  my  view  terribly  grave.  In  my  letter  to  you  of  May  27th,  I  outlined  all  the 
legal  reasons  why  the  Department's  neutrality  or  hostility  toward  the  Com- 
mission in  this  litigation  would  be  unprecedented  and  unwise.  Against  the 
background  of  the  distinguishable  precedents  which  I  there  cited,  the  deci- 
sions since  taken  by  the  Department  can  have  only  one  meaning :  That  from 
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time  to  time,  and  in  conformity  with  no  discernible  procedure  or  order,  tlie 
Attorney  General  alone  or  acting  together  with  the  Solicitor  General  will 
divert  the  entire  Department  from  its  constitutional  duty  to  vigorously  defend 
laws  duly  passed  by  the  Congress  and  signed  by  the  President,  simply  because 
these  ranking  officials  believe,  in  good  conscience,  tliat  the  law  was  a  mistake. 

Mr.  Attornej  General,  I  submit  that  there  are  other,  wiser  remedies  with 
respect  to  laws  which  you  consider  of  doubtful  validity.  The  Department  is 
free  to  oppose  any  bill  in  Congress  and  to  counsel  the  President  that  any  bill 
should  be  vetoed ;  individual  Department  officials,  acting  on  principle,  may,  as 
many  have,  decline  to  sign  a  brief  supporting  a  law ;  and  the  Department  is 
further  free  to  argue  before  Congress  that  any  law  should  be  repealed. 

These  steps  seem  to  me  so  plainly  preferable  to  the  one  you  propose  and  in 
part  have  acted  upon.  I  look  in  vain  for  any  justification  here  for  detaching 
the  Department  from  its  great  and  historic  role  as  defender  of  the  law.  Per- 
sonally apprised  as  I  am  of  your  deeply  principled  dedication  to  the  law  and 
its  institutions,  I  must  believe  that  upon  reflection  you  will  agree  that  a  recon- 
sideration of  the  current  situation  is  urgently  in  order.  I  look  forward  warmly 
to  any  opportunity  we  may  make  to  Avork  together  more  effectively. 

I  want  to  say  as  well  that  tiie  Commission  has  the  greatest  confidence  in  the 
Department's  ability  to  advocate  our  cause  cogently  and  persuasively.  The 
brief  liled  this  week  by  your  Civil  Division  attorneys  regarding  the  First  and 
Fourteenth  Amendment  issues  is  of  the  very  highest  quality.  The  Commission 
is  greatly  appreciative  of  that  effort. 

With  kindest  personal  regards, 
Sincerely, 

Thomas  B.  Cuktis,  Chairman. 

Exhibit  64 

Federal  Election  Commission. 

Washington,  D.C.,  June  9,  1915. 
Hon.  Gerald  R.  Ford, 
President  of  the  United  States, 
Washington,  B.C. 

Dear  Mr.  President  :  This  is  to  advise  you  of  the  status  of  the  pending  liti- 
gation Bucldey  et  al.  v.  Talco  et  al.  Civil  #75-0001  (D.D.C.)  #75-1061  (D.C. 
Cir.)  which  challenges  tJie  constitutionality  of  certain  provisions  of  the  Fed- 
eral Election  Campaign  Act  Amendments  of  1974.  Companion  letters  are  being 
sent  to  tlie  President  Pro  Tempore  of  the  Senate  and  the  Speaker  of  the 
House  of  Representatives. 

A  serious  question  has  developed  in  respect  to  the  legal  representation  whicli 
will  be  afforded  the  Federal  Election  Commission  in  its  efforts  to  defend  the 
constitutionality  of  the  Act  against  these  challenges  of  the  plaintiffs,  by  the 
Department  of  .Justice. 

The  Commission  had  assumed  that  the  Department  of  Justice  would  fully 
defend  the  constitutionality  of  an  Act  passed  by  the  Congress  and  signed  by 
the  President  as  an  advocate.  However,  recognizing  that  certain  challenges 
involved  the  prerogatives  of  the  executive  branch  of  government  v.  the  legisla- 
tive branch  in  respect  to  the  composition  and  enforcement  powers  of  EEC  and 
that  the  Department  of  .Justice  might  be  in  an  ambivalent  position,  the  Com- 
mission employed  special  counsel  to  assist  in  presenting  the  arguments  of  con- 
stitutionality based  upon  the  legislative  powers  granted  in  the  Constitution. 
Special  Counsel  was  instructed  to  work  closely  with  the  official  in  the  Justice 
Department  in  preparing  the  total  defense  for  the  EEC  which  was  done. 

Briefs  were  to  be  filed  in  the  U.S.  Court  of  Appeals  by  June  2,  1975.  To  the 
sui-prise  of  the  EEC,  it  learned  that  the  Justice  Department  was  considering 
limiting  in  a  serious  way  the  scope  of  its  repre.sentation  of  the  EEC  in  the  law 
suit.  In  spite  of  EEC  pleas  to  the  contrary,  the  Justice  Department  concluded 
it  would  represent  the  Commis.sion  before  the  U.S.  Court  of  Appeals  and  three- 
judge  District  Court  on  all  issues  except  those  concerning  the  Commission's 
composition  and  enforcement  powers.  On  theso  issues  it  would  file  a  separate 
brief  for  the  Attorney  General  who  was  also  a  party  defendant.  This  was  done 
and  the  brief  is  more  antagonistic  to  the  FEC  position  than  it  is  a  defense  of 
the  Attorney  General.  The  Attorney  General  went  on  to  say,  in  his  letter  to 
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the  Chairman  of  the  FEC  dated  May  30,  1975,  that  it  was  his  intention  and 
that  of  the  Solicitor  General  to  file  a  separate  amicus  curiae  brief  at  the 
Supreme  Court  level  "which  will  set  forth  all  sides  of  the  constitutional 
issues." 

The  FEC  is  of  the  opinion  that  this  is  less  than  adequate  defense  and, 
although  damage  has  already  been  done,  is  seeliing  to  have  the  Justice  Depart- 
ment assume  tiie  full  role  of  advocacy  on  the  constitutionality  of  the  Act.  Fur- 
thermore, the  FEC  is  of  the  opinion  that  it  was  premature  and  damaging  to 
the  suit  for  the  Attorney  General  to  publicly  state  the  position  he  would  take 
when  the  matter  reached  the  U.S.  Supreme  Court,  if  indeed  it  did. 

The  Commissioners  feel  this  matter  is  of  such  far-reaching  consequences 
that  the  Congress  and  President  should  be  made  aware  of  it.  I  am  enclosing 
copies  of  the  pertinent  correspondence  between  the  FEC  and  the  Department 
of  Justice  along  with  copies  of  the  two  briefs  filed  by  the  Department  of  Jus- 
tice and  the  brief  filed  by  the  Commission's  Special  Counsel  in  the  U.S.  Court 
of  Appeals. 

Respectfully, 

Thomas  B.  Curtis,  Chairman. 

Exhibit  65 

Office  of  the  Attorney  Gekeral, 

Washington,  D.C.,  June  12,  1915. 
Hon.  Thomas  B.  Curtis, 
Chairman,  Federal  Election  Commission, 
Washington,  D.C. 

Dear  'Mr.  Curtis  :  I  have  received  your  letter  of  June  5,  concerning  the 
Department  of  Justice's  position  in  Buckley  v.  Valeo.  I  also  have  before  me 
copies  of  your  letters  of  June  9  to  the  President,  the  President  Pro  Tempore  of 
the  Senate,  and  the  Speaker  of  the  House  of  Representatives  on  the  same  sub- 
ject. 

Tlie  concerns  you  express  in  your  letters  are  genuinely  felt  and  troublesome 
to  you,  but  they  rest  at  least  in  part  it  seems  to  me,  on  a  misapprehension  of 
the  past  role  of  the  Department  in  this  litigation  and  of  its  intended  future 
course.  I  should  like  to  clarify  these  matters. 

1.  Tlie  Federal  Election  Commission  is  neither  an  executive  branch  agency 
nor  an  independent  agency  in  the  usual  sense.  Due  to  its  composition  (two- 
thirds  of  the  members  in  effect  nominated  by  Congress)  and  its  duty  to  report 
to  Congress,  the  Commission  is  an  agency  dominated  by  Congress.  The  Depart- 
ment sometimes  represents  Congress  or  its  committees  in  court,  but  it  does  so 
as  a  matter  of  comity,  not  as  a  matter  of  absolute  obligation.  Upon  other  occa- 
sions. Congress  or  its  committees  are  represented  by  retained  outside  counsel, 
as  the  Commission  is  here  upon  certain  issues. 

In  the  normal  course  of  events,  therefore,  the  Commission  would  not  be  jus- 
tified in  simply  assuming  that  the  Department  of  Justice  would  represent  it  in 
court. 

The  fact  is  that  tlie  Department  has  offered  the  Commission  cooperation  and 
assistance  in  this  litigation — an  offer  that  still  stands — but  has  not.  until  a 
few  days  ago,  agreed  to  act  formally  as  the  Commission's  attorneys.  Until  the 
Civil  Division  filed  a  brief  on  your  belialf  in  the  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  Circuit  on  June  2,  1975,  the  Department  had  filed  no  appear- 
ance as  attorneys  for  the  Commission. 

2.  At  your  request,  tlie  Department  has  represented  the  Commission  on  the 
merits  of  all  constitutional  issues  (other  than  the  Commission's  enforcement 
powers)  in  the  Court  of  Appeals.  I  am  glad  to  note  from  your  letter  to  me 
that  you  regard  the  brief  we  filed  on  your  behalf  as  "of  the  very  highest  qual- 
ity." 

We  are  willing  to  rework  and  improve  that  brief  and  file  it  on  your  behalf 
in  the  Supreme  C!ourt. 

Your  letters  to  the  President,  the  President  Pro  Tempore  of  the  Senate,  and 
the  Spealver  of  the  House  of  Representatives  complain  of  the  separate  brief 
filed  in  the  Court  of  Appeals  for  the  Attorney  General  that  is  is  "more  antag- 
onistic to  the  FEC  position  than  it  is  a  defense  of  the  Attorney  General."  I 
disagree.  The  sole  point  intended  to  be  made  there  is  that  law  enforcement 
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powers  may  not  constitutionally  be  lodged  in  a  legislative  agency.  That  is  a 
proper  position  for  the  Attorney  General  to  take  on  behalf  of  the  Executive. 

I  am  assured  that  you  were  always  aware  that  the  Department  might 
oppose  the  Commission's  law  enforcement  powers  and  that  it  was  because  of 
this  recognition  of  our  inconsistent  interests  that  you  retained  Special  Counsel 
to  represent  the  Commission  separately  on  this  issue. 

3.  There  are  repeated  references  in  your  letters  to  a  lack  of  consultation.  I 
think  we  have  consulted  with  you  and  we  are  prepared  to  consult  further. 
Before  any  decisions  were  made  concerning  the  Department's  position,  you  and 
Commissioner  Harris,  together  with  the  Commission's  General  Counsel  and  its 
retained  Special  Counsel,  met  on  May  27th  with  Solicitor  General  Bork  and 
Assistant  Attorney  General  Lee,  the  head  of  the  Civil  Division,  and  thoroughly 
discussed  the  matters  raised  by  your  subsequent  letters. 

At  that  meeting,  I  am  informed,  you  were  told  that  the  Department  would 
oppose  the  Commission's  power  to  enforce  the  law,  although  Mr.  Bork  stated 
your  more  limited  claim  of  enforcement  power  was  more  nearly  acceptable. 

At  the  May  27  meeting  you  were  also  told  that  the  Department  might  file, 
both  in  the  Court  of  Appeals  and  at  the  Supreme  Court  level,  a  brief  amicus 
curiae  on  behalf  of  the  United  States  which  would  explore  all  aspects  of  the 
con.stitutional  questions  in  an  evenhanded  manner. 

You  objected,  I  understand,  that  such  a  decision  should  not  be  made  so 
shortly  before  briefs  were  due  in  the  Court  of  Appeals.  You  stated  that  you,  or 
perhaps  Congress,  should  have  been  given  time  to  obtain  separate  counsel  if 
the  Department  was  going  to  take  any  position  other  than  that  of  pure  advo- 
cacy in  support  of  the  statute. 

In  large  part  because  of  your  objection,  which  was  reported  to  me,  I  deter- 
mined on  May  29  that  no  such  amicus  brief  should  be  filed  in  the  Court  of 
Appeals.  Mr.  Lee  reported  that  decision  to  you  on  May  29  and  also  informed 
you  at  that  time  that  while  we  had  reached  no  decision,  we  had  under  advise- 
ment the  filing  of  an  impartial  amicus  brief  when  the  case  reaches  the 
Supreme  Court.  You  had  known  this,  of  course,  at  least  since  the  consultation 
on  May  27.  On  May  30,  I  stated  our  intention  of  filing  such  a  brief  at  the 
Supreme  Court  level  in  a  letter  to  you,  and  Mr.  Lee  also  communicated  that 
intention  to  you  by  telephone. 

Given  these  circumstaaces.  I  think  you  were  fully  informed  of  the  Depart- 
ment's decisions  and  that  you  have  been  consulted.  We  will  be  glad  to  continue 
to  consult  with  you  as  the  case  moves  forward. 

4.  The  one  thing  that  I  want  clearly  understood  is  that  the  Department  of 
Justice  stands  ready,  as  a  matter  of  comity  with  Congress,  to  file  on  the  Com- 
mission's behalf  in  the  Supreme  Court  the  most  vigorous  and  professional 
defense  of  the  Federal  Election  Campaign  Act  of  which  we  are  capable.  We  are 
also  ready  to  offer  oral  argument  on  your  behalf.  This  has  been  our  position 
throughout  our  discussion  with  you. 

Since  briefs  and  arguments  in  the  Supreme  Court  are  some  time  away,  the 
Commission  has  the  option,  if  it  so  desires,  to  entrust  its  brief  and  argument 
to  its  highly  capable  General  Counsel  and  the  equally  capable  Special  Counsel 
it  has  already  retained.  The  concern  you  have  shown  about  the  argimients 
made  on  behalf  of  the  Attorney  General,  who  is  a  defendant  and  necessarily 
has  a  somewhat  independent  position,  indicates  that  this  may  be  a  desirable 
step  for  you  to  take. 

5.  Finally,  I  cannot  accept  your  characterization  of  our  course  of  action  in 
the  Supreme  Court  as  a  precedent  meaning  the  Department  of  Justice  will 
refuse  to  defend  laws  its  ranking  ofiicials  consider  mistaken.  I  agree  with  you 
that  such  a  precedent  would  be  very  wrong,  but  it  is  in  no  way  involved  here. 

As  I  have  stated  repeatedly,  the  Department  of  Justice  will  defend  the  con- 
stitutionality of  the  statute  if  you  want  us  to.  Moreover,  the  Department  will 
not  file  any  brief  attacking  the  statute  (with  the  exception,  already  noted,  of 
the  law's  grant  of  enforcement  powers  to  the  Commission).  The  amicus  brief 
will  merely  illuminate  all  aspects  of  the  complex  constitutional  issues. 

The  filing  of  an  amicus  In-ief  that  impartially  explores  all  the  Issue.s — in 
addition  to  a  brief  on  behalf  of  the  Commission  advocating  the  constitution- 
ality of  the  Act — is  not,  as  you  suggest,  a  failure  to  live  up  to  the  Depart- 
ment's institutional  obligations.  On  the  contrary,  it  is  in  my  opinion  an  effort 
to  fulfill  our  highest  obligations.  It  has  always  been  the  tradition  and  the  gen- 
eral understanding  of  the  profession  that  the  Attorney  General  and  the  Solici- 
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tor  General  stand  before  the  Supreme  Court  as  its  officers  and  not  solely  as 
advocates.  As  Solicitor  General  (later  Judge)  Sobeloff  put  it:  "My  client's 
chief  business  is  not  to  achieve  victory,  but  to  establish  justice."  And  as  Solici- 
tor General  Lehman  said  long  ago :  "The  government  wins  its  point  when  jus- 
tice is  done  its  citizens  in  the  courts." 

The  Department  of  Justice  has  a  duty,  particularly  where  novel,  difficult, 
and  grave  constitutional  issues  are  involved,  to  assist  the  Court  in  its  resolu- 
tion of  those  issues.  To  do  anything  less  would  indeed  be  to  default  upon  our 
most  profound  professional  and  institutional  obligations. 

The  precise  positions  talcen  in  the  brief  in  support  of  the  statute  and  in  the 
amicus  brief  will  of  course  depend  a  good  deal  upon  the  decision  of  the  Court 
of  Appeals  for  the  District  of  Columbia  Circuit.  It  is  thus  too  soon  to  discuss 
the  brief  in  support  of  the  statute  in  detail. 

I  trust  that  this  letter  satisfactorily  explains  the  Departments  relationship 
to  the  Commission  and  to  this  litigation.  The  important  points  are  that  the 
Commission  will  have  full  representation  before  the  Supreme  Court  by  the 
Department  or  by  its  own  counsel,  as  the  Commission  elects,  and  that  the 
Commission  will  have  the  opportunity  for  full  consultation  with  the  Depart- 
ment. 

Sincerely,  ^^  ^ 

Edward  H.  Levi, 

Attorney  General. 

Exhibit  66 

Federal  Election  Commission, 
Washington,  D.C.,  October  15,  1915. 
Hon.  Edward  H.  Levi, 
Attorney  General  of  the  United  States, 
Washington,  B.C. 

Dear  Mr.  Attorney  General:  I  am  writing  to  you  with  regard  to  the  posi- 
tion taken  by  the  United  States  in  Buckleij  v.  Valeo  in  a  brief,  signed  by  you 
and  the  Solicitor  General  and  filed  before  the  Supreme  Court  on  October  8, 
1975,  Case  Nos.  75-436  and  75-437.  While  a  decision  by  the  Department  of 
Justice  to  file  an  amicus  curiae  brief  in  behalf  of  the  United  States  in  this 
case  was  expected  by  the  Commission,  the  content  of  that  brief  deviates  from 
what  I  thought  was  a  commitment  on  the  Department  of  Justice  to  file  what 
you  termed  a  "true"  amicus  curiae  brief,  which  the  Solicitor  General  had  anal- 
ogized to  a  law  review  article  which  would  impartially  set  forth  all  sides  of 
the  issue.  In  your  letter  of  June  12,  1975.  a  copy  of  which  I  enclose,  you  reit- 
erate your  position  as  I  understood  it  from  our  earlier  discussions.  I  quote : 

"As  I  have  stated  repeatedly  the  Department  of  Justice  will  defend  the  con- 
stitutionality of  the  statute  if  you  want  us  to.  Moreover,  the  Department  will 
not  file  any  brief  attacking  the  statute.  The  amicus  brief  will  merely  illumi- 
nate all  aspects  of  the  complex  constitutional  issues." 

Following  your  letter  of  June  12,  1975,  Senator  Abourezk,  Chairman  of  the 
Subcommittee  on  Separation  of  Powers  of  the  Senate  Committee  on  the  Judici- 
ary, wrote  to  you  stating  : 

"I  consider  the  Department's  conduct  so  serious  that  I  have  prepared  formal 
legal  papers  to  intervene  in  the  Buekley  case  and  to  move  that  this  brief  (the 
proposed  brief  amicus  curiae)  be  stricken  from  the  record.  I  am  constrained 
from  filing  these  papers  only  by  my  understanding  that  the  Department  has 
now  stated  to  the  Commission  that  when  this  case  reaches  the  Supreme  Court 
it  will  not  file  any  brief  or  make  any  argument  which  attacks  the  statute 
under  which  the  Commission  operates."  (Emphasis  added.) 

This  letter  was  sent  to  you  on  June  11,  1975,  and  a  copy  was  sent  to  the 
Commission.  It  would  appear  that  Senator  Abourezk  relied  on  your  letter  of 
June  10.  1975,  and  refrained  from  taking  his  contemplated  action. 

After  reviewing  your  brief  I  am  distressed  to  find  that  not  only  does  it  fail 
to  support  the  Act,  but  that  it  aggressively  attacks  it.  On  page  6  the  brief  you 
state.  "Finally,  we  submit  that  the  grant  of  enforcement  powers  to  the  Federal 
Election  Commission  is  unconstitutional."  And  again,  at  page  113  you  declare, 
"the    powers    of    the    Commission    that    are,    in    our    view,    unconstitutional 
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iufringements  on  the  exclusive  power  of  the  President  faithfully  to  execute 
the  laws  or  his  constitutionally  signed  role  in  the  lawmaking  process  are  the 
power  to  seek  civil  sanctions  for  violation  of  the  Federal  Election  Campaign  Act, 
the  power  to  disqualify  candidates,  and  the  power  to  promulgate  rules  binding 
upon  the  Executive  and  the  courts." 

I  recognize,  of  course,  that  this  case  raises  points  on  which  lawyers  and 
judges  may  well  disagree,  but  it  is  the  historic  constitutional  role  of  the 
Department  of  Justice  to  provide  a  spirited  and  wholehearted  defense  of  any 
legislation  passed  by  Congress  and  signed  by  the  President  of  the  United 
States. 

Moreover,  as  I  have  suggested  in  previous  communications,  your  action 
undermines  a  major  function  of  the  adversary  process,  which  is  to  distill 
issues  tlirough  the  collision  of  well  argued  opposing  views.  The  Department 
has  always  served  as  advocate,  not  umpire,  in  this  process.  The  plaintiffs,  I 
think  you  must  agree,  are  represented  by  able  counsel  who  have  presented 
their  side  of  the  case  forcefully.  Where  is  the  vigorous  defense  when  the  chief 
defense  counsel  seeks  to  carry  Avater  on  both  shoulders? 

I  note  in  closing  the  superb  work  done  by  Daniel  Friedman,  Deputy  Solici- 
tor (General,  and  his  associates  in  preparing  the  Department's  other  brief 
which  defends  the  Act  against  charges  that  it  is  discriminatory  and  violates 
the  First  Amendment.  The  Commission  is  obviously  gratified  by  the  quality  of 
Mr.  Friedman's  efforts,  and  looks  forward  to  his  participation  in  oral  argu- 
ment. On  the  other  hand,  the  American  public  will  be  understandably  confused 
to  oliserve  the  Department  of  Justice  speaking  with  a  divided  voice,  which  is 
precisely  the  result  of  your  assault  on  thei  Act  in  your  brief  amicus  curiae. 
Sincerely  yours, 

Thomas  B.  Curtis,  Chairman. 
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Office  of  the  Solicitor  General, 
WasJiinffton,  D.G.,  October  2-i,  1915. 
Hon.  Thomas  B.  Curtis, 
Ch airman.  Federal  Election  Commission, 
Washington,  D.C. 

Dear  Mr.  Curtis  :  The  Attorney  General  has  asked  me  to  respond  to  your 
letter  of  October  15,  1975,  concerning  the  brief  amicus  curiae  filed  on  behalf  of 
the  United  States  in  BucMey  v.  Valeo. 

We  are  unable  to  understand  your  complaint  that  one  section  of  that  brief 
argues  that  the  Federal  Pllection  Commission,  being  a  legislative  agency,  may 
not  exercise  law  eriforcement  powers  entrusted  by  the  Constitution  to  the 
Executive. 

Toil  were  informed  repeatedly  that  we  would  take  that  position  and  you 
stated  that  you  understood  our  Ijelief  that  we  were  required  to  defend  the  con- 
stitutional powers  of  the  President.  Both  the  Attorney  General  and  I  told  you 
that  this  was  our  position  and  I  spellod  it  out  again  when  you  and  I  discussed 
the  matter  with  the  President.  At  that  time,  as  on  other  occasions,  you  said 
you  understood.  Indeed,  the  Civil  Division  of  the  Department  of  Justice  took 
the  same  position  before  the  Court  of  Appeals  for  the  District  of  Colurdbia 
Circuit  without  complaint  from  you.  Your  understanding  of  this  point  is  the 
reason  the  Commission  has  retained  special  counsel,  both  in  tlie  Court  of 
Appeals  and  in  the  Supreme  Court,  to  represent  it  upon  this  one  issue. 

But  what  makes  it  particularly  difficult  to  understand  your  new  position  is 
your  quotation  on  the  first  page  of  your  letter  to  a  paragraph  taken  from  the 
Attorney  General's  letter  to  you  of  June  12,  1975.  That  paragraph  has  been 
edited  and  when  set  forth  in  full  it  contradicts  your  present  contention.  It  is 
the  second  paragraph  on  page  4  of  the  Attorney  General's  letter,  which  you 
have  attached  to  your  letter,  and  originally  read : 

"As  I  have  stated  repeatedly,  the  Department  of  Justice  will  defend  the 
constitutionality  of  the  statute  if  you  want  us  to.  Moreover,  the  Department 
will  not  file  any  brief  attacking  the  statute  (with  the  exception,  already  noted, 
brief  will  merely  illuminate  all  aspects  of  the  complex  constitutional  issues." 
of  the  latv's  grant  of  enforcement  powers  to  the  Commission).  The  amicus 
(Emphasis  added.) 
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Your  letter  is  completely  misleacling  becuuse  it  quotes  this  paragraph  but 
deletes  the  crucial  words  underlined  above  without  even  the  use  of  dots  to 
warn  the  reader.  The  representation  actually  made  to  you  is  the  one  quoted 
above,  not  the  cropped  version  in  your  letter. 

We  believe  that  the  Department  of  Justice  has  fvdly  complied  with  the  com- 
mitments made  to  you.  The  Attorney  General  and  I  have  filed  a  brief  for  him 
and  the  Commission  vigorously  defending  the  constitutionality  of  all  aspects  of 
the  Federal  Election  Campaign  Act  other  than  the  grant  of  law  enforcement 
powers.  The  Attorney  General  and  I  have  also  filed  a  brief  for  the  United 
States  as  amicus  curiae  which  takes  no  position  but  "merely  illuminate [s]  all 
aspects  of  the  complex  constitutional  issues"  as  part  of  our  obligation  to  the 
Supreme  Court.  That  brief,  in  a  separate  section,  questions  the  Commission's 
law  enforcement  powers.  Both  the  amicus  brief  and  the  brief  for  the  Commis- 
siou  state  that  this  section  is  separate  and  that  the  Commission  is  represented 
on  the  question  of  law  enforcement  powers  by  special  counsel.  There  is,  there- 
fore, no  possibility  of  confusion.  As  the  Attorney  General  promised,  we  have 
not  filed  "any  brief  attacking  the  statute  (with  the  exception,  already  noted, 
of  the  law's  grant  of  enforcement  powers  to  the  Commission)." 

I  submit  that  we  have  entirely  lived  up  to  our  representations.  I  trust  this 
clarifies  matters. 

Sincerely  yours, 

Robert  H.  Boek, 
Solicitor  General, 
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U.S.  Senate. 
Committee  on  the  Judiciary, 
Washington,  B.C.,  June  11, 1973. 
Hon.  Edward  H.  Levi, 
Attorney  General, 
Department  of  Justice, 
'Washington,  B.C. 

Dear  Mr.  Attorney  General:  As  Chairman  of  the  Subcommittee  on  Separa- 
tion of  Powers  Senate  Judiciary  Committee,  I  am  distressed  by  the  Justice 
Departments  appai'ent  violation  of  its  statutory  obligation  to  represent  oflicers 
of  Congress  pursuant  to  Act  of  March  3,  1875,  C.  130  (18  Stat.  401),  U.S.C. 
title  2,  §  118,  in  the  case  of  Buckley  v.  Valeo,  Civil  Action  No.  75-1061.  It  is 
my  understanding  that  the  Secretary  of  the  Senate  and  Clerk  of  tJie  House  of 
Representatives  remain  named  parties  in  this  litigation  in  their  capacity  as 
officers  on  the  new  Federal  Elections  Commission  and,  therefore,  that  the 
Department's  obligations  to  defend  them  did  not  expire  when  their  sole  author- 
ity to  administer  the  election  laws  was  transferred  to  the  Commission  on  May 
30,  1975.  Your  Department's  filing  of  a  nine  (9)  page  "Brief  For  the  Attorney 
General"  on  June  2.  1975,  which  argues  as  the  plaintiffs  do,  that  the  Commis- 
sion is  imconstitutionally  constituted,  conflicts  with  your  statutory  obligation 
to  fully  represent  these  oflicers.  I  consider  the  Department's  conduct  so  serious 
that  I  have  prepared  formal  legal  papers  to  intervene  in  the  Buckley  case  and 
to  move  that  this  brief  be  stricken  from  the  record. 

I  am  constrained  from  filing  these  papers  only  by  my  understanding  that  the 
Department  has  now  stated  to  the  Commission  that  when  this  case  reaches  the 
Supreme  CoTirt  it  will  not  file  any  brief  or  make  any  argument  which  attacks 
the  statute  under  which  the  Commission  operates.  This  can  only  mean  that  the 
Department  will  not  again  argue  that  the  Commission  is  unconstitutionally 
constituted.  I  consider  this  agreement  to  amount  in  part  to  an  agreement  by 
your  Department  to  henceforth  defend  the  ofiicers  of  Congress  who  are  parties 
to  this  suit.  Additionally,  I  understand  that  the  Department,  as  an  ofiicer  of 
the  Court,  does  intend  to  file  a  brief  with  the  Supreme  Court  providing  back- 
ground and  an  objective  analysis  of  some  of  the  many  complex  constitutional 
issues  presented  in  this  case,  but  which  brief  will  not  be  inconsistent  with  the 
agreement  described  above. 

Before  I  am  willing  to  hold  in  abeyance  my  motions  to  intervene  and  to 
strike  the  brief,  however,  I  wish  to  receive  from  you  a  letter  expressly  con- 
firming my  understanding  of  your  agreement  with  the  Elections  Commission. 
As  you  know,  the  oral  argument  in  this  case  is  scheduled  for  9:30  a.m.  on 
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Friday,  June  13.  For  my  intervention  papers  to  be  timely,  they  should  be  filed 
immediately.  It  is,  therefore,  imperative  that  I  receive  your  written  response 
to  this  letter  by  noon  on  Thursday,  June  12. 
Sincerely, 

James  G.  Abourezk, 
Chairman,  Subcommittee  on  Separation  of  Powers. 
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Federal  Election  Commission, 
Washington,  B.C.,  June  11, 1915. 
Hon.  James  G.  Abourezk, 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  Washington,  B.C. 

Dear  Mr.  Chairman  :  I  wish  to  thank  you  and  your  staff  for  the  expression 
of  interest  and  concern  regarding  the  Commission's  position  in  the  pending  liti- 
gation over  the  Federal  Election  Campaign  Act,  as  amended.  As  you  know,  our 
relations  with  the  Justice  Department  have  been  a  matter  of  some  sensitivity 
in  recent  weeks ;  it  has  been  gratifying  to  me  to  know  that  the  Commission 
has  many  supporters  who  feel  as  we  do  that  our  Act  should  be  vigorously 
defended. 

Fortunately,  through  a  series  of  conversations  with  the  Office  of  the  Attor- 
ney General,  we  have  reached  an  imderstauding  which  I  think  is  more  in 
accord  with  the  Department's  historic  role  of  defending  the  constitutionality  of 
laws  passed  by  Congress  and  signed  by  the  President.  The  Department  does 
intend  to  file  a  second  brief  in  the  Supreme  Court  which  will  discuss  the 
issues  arising  in  this  litigation  from  all  sides.  While  this  is  not  altogether  sat- 
isfactory to  the  Commission,  inasmuch  as  it  will  be  inevitably  viewed  in  some 
quarters  as  imdereutting  the  Department's  other  brief,  in  which  our  cause  is 
to  be  advocated  forcefully,  we  are  satisfied  that  the  dangers  we  had  foreseen 
in  such  a  course  have  been  minimized.  More  precisely,  according  to  the  Attor- 
ney General,  the  Department's  second  brief  will  in  no  way  attack  our  statute, 
but  will  rather  be  in  the  nature  of  a  law  journal  analysis  of  the  various  com- 
plex facets  of  our  law.  It  is  clear  that  the  Attorney  General  is  acting  out  of  a 
sense  of  conscience  and  principle,  and  feels  that  as  an  officer  of  the  Court,  his 
duty,  in  so  constitutionally  intricate  a  matter,  is  to  make  certain  that  the 
Court  has  the  benefit  of  all  relevant  information  and  analysis. 

Because  the  Commission  is  at  this  point  relatively  satisfied  with  the  course 
which  the  Attorney  General  proposes  to  follow  in  the  Supreme  Court,  and 
because  the  Commission  desires  to  maintain  a  firm  working  relationship  with 
the  Civil  Division  of  Justice  and  other  offices  within  the  Department  which 
may  later  represent  us,  we  deem  it  advisable  to  suggest  that  your  Subcommit- 
tee stay  its  hand  with  respect  to  intervention  in  this  suit.  It  is  my  sense  that 
intervention  at  this  stage  would  not  materially  enhance  our  already  strong 
chances  to  prevail  in  the  litigation ;  and  at  the  same  time  intervention  could 
cause  some  dislocation  in  our  relationship  with  Justice  if  it  were  misconstrued 
by  the  Department  to  represent  an  action  which  we  approved  or  had  invited. 
Accordingly.  I  would  request  that  you  forego  intervention  at  this  time. 

Again,  I  wish  to  thank  you  for  your  interest  in  this  matter  and  I  look  for- 
ward to  a  continuing,  efllective  relationship  with  your  Subcommittee. 

With  kind  regards. 
Sincerely, 

Thomas  B.  Curtis,  Chairman. 


Exhibit  70 

Office  of  the  Attorney  General, 

Washington,  B.C.,  June  12,  1975. 
Hon.  .Tames  G.  Abourezk, 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, Washington,  B.C. 

Dear  Mr.  Chairman  :  Attorney  General  Levi  is  away  today  and  has  asked 
me  to  respond  to  your  letter  of  .Tune  11th.  You  express  distress  over  the 
shorter  (nine-page)  brief  the  Civil  Division  has  filed  in  the  Court  of  Appeals 


131 

for  the  District  of  Columbia  in  Buckley  v.  Valeo  because  it  questions 
the  composition  of  the  Federal  Election  Commission.  You  state  that  the  Secre- 
tary of  the  Senate  and  the  Clerk  of  the  House  of  Representatives  remain  par- 
ties and  are  also  officers  of  Congress.^  You  note  that  2  U.S.C.  118  imposes 
iipon  the  Department  of  Justice  an  oliligation  to  represent  officers  of  Congress 
and  contend  that  this  obligation  precludes  the  Department  from  questioning 
the  Commission's  composition. 

This  letter  states  the  position  of  the  Department  on  the  points  you  raise. 
The  Department  does  not  challenge  the  composition  of  the  Commission.  We 
argue,  however,  that  any  agency  so  dominated  by  members  effectively 
appointed  by  Congress  cannot  exercise  law  enforcement  functions,  which  are 
executive  powers  entrusted  by  the  Constitution  to  the  President. 

The  Department,  during  the  course  of  discussions  with  Mr.  Curtis,  Chairman 
of  the  Commission,  has  undertaken  not  to  challenge  the  Act  upon  First 
Amendment  grounds  or  upon  any  grounds  other  than  the  grant  of  law  enforce- 
ment powers  to  the  Commission.  In  a  revised  letter  he  is  sending  to  Mr.  Curtis 
today,  the  Attorney  General  has  summarized  this  undertaking: 

"[T]he  Department  of  Justice  stands  ready,  as  a  matter  of  comity  with  Con- 
gress, to  file  on  the  Commission's  behalf  in  the  Supreme  Court  the  most  vigor- 
ous and  professional  defense  of  the  Federal  Election  Campaign  Act  of  which 
we  are  capable.  *  *  * 

"As  I  have  stated  repeatedly,  the  Department  of  .Justice  will  defend  the  con- 
stitutionality of  the  statute  if  you  want  us  to.  Moreover,  the  Department  will 
not  file  any  brief  attacking  the  statute  (with  the  exception,  already  noted,  of 
the  law's  grant  of  enforcement  powers  to  the  Commission). 

"The  amicus  brief  [which  the  Department  will  file  in  addition]  will  merely 
illuminate  all  aspects  of  the  complex  constitutional  issues." 

Mr.  Curtis  understands  the  nature  of  the  Department's  position  and  the  rea- 
sons why  the  Department  feels  bound  to  file  in  the  Supreme  Court  a  brief  on 
behalf  of  Attorney  General  Levi  (who  is  a  named  defendant)  challenging  the 
grant  to  the  Commission  of  civil  enforcement  powers. 

The  Department  does  not  believe  that  this  conrse  is  inconsistent  with  2 
U.S.C.  118.  Although  2  U.S.C.  118  authorizes  the  Department  of  Justice  to 
defend  officers  of  Congress,  in  some  cases  it  woiild  be  constitutionally  or  pru- 
dentially  inappropriate  for  it  to  act  as  their  advocates.  Under  our  system  of 
government,  which  is  characterized  by  a  separation  of  powers  and  a  system  of 
checks  and  balances,  the  legislative  and  executive  branches  will  occasionally 
come  into  conflict.  When  this  happens,  as  has  happend  here,  It  would  be 
inappropriate  for  the  executive  branch  to  provide  legal  counsel  to  the  legisla- 
tive— to  defend  the  legislative  branch  in  performing  acts  that,  the  executive 
believes,  make  inroads  upon  powers  reserved  to  it  by  the  Constitution.  Any 
interpretation  of  Section  118  that  would,  in  effect,  make  the  Department  an 
agency  of  Congress  rather  than  of  the  Executive,  would  place  the  statute  in 
opposition  to  the  Constitution's  allocation  of  powers. 

Perhaps  in  recognition  of  this  fact,  the  Federal  Election  Campaign  Act 
Amendments  of  1974  explicitly  give  the  Commission  power  to  conduct  its  own 
litigation,  including  the  power  to  defend  suits  such  as  Buckley  v.  Valeo.  See  2 
U.S.C.  437d(a)  (6)  and  26  U.S.C.  9010(a).  In  this  very  lawsuit  the  Commission 
has  retained  a  Special  Counsel  precisely  for  the  purpose  of  defending  the  issue 
of  its  law  enforcement  powers.^  We  cannot  conclude  that  the  Act  authorizes 
the  Commission  to  claim  law  enforcement  powers  and  to  retain  counsel  to 
defend  that  claim,  but  that  at  the  same  time  2  U.S.C.  118  can  be  construed  to 
prohibit  the  Department  of  Justice  from  defending  the  President's  claim  to 
exclusive  possession  of  those  same  powers. 

As  we  have  told  Chairman  Curtis,  we  believe  our  position  to  be  correct. 
Nonetheless,  we  understand  that  you  and  your  Subcommittee  may  disagree ;  if 
so,  surely  you  should  file  any  motions  or  legal  papers  which  you  deem  appro- 
priate. 

Sincerely, 

Harold  R.  Tyt.er,  Jr. 
Acting  Attorney  General. 


'  Tt  is  onr  hplipf.  as  stated  in  thp  hripf  filpfl  on  hphnlf  of  thp  Commission  ffootnote  on 
pagp  1).  that  thp  Sporptary  of  the  Senate,  the  Clprk  of  the  House  of  Representatives,  and 
the  Comptroilpr  Opneral  are  no  loncrer  parties  in  this  case. 

=  As  px  officio  mpmhprs  of  thp  Commission,  the  Secretar.v  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives  are  represented  on  this  issue  by  the  Commission's  re- 
tained Special  Counsel. 
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Exhibit  71 

Federal  Election  Commission, 
Washington,  B.C.,  June  12, 1915. 
Hon.  James  G.  Abourezk, 

Chairman,  Suhcoinmittee  on  Separation  of  Poicers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  Washington,  B.C. 

Dear  Mr  Chairman  :  I  wrote  to  you  yesterday  to  explain  tliat  our  discus- 
sions with  the  Department  of  Justice  had  resulted  fruitfully  in  a  decision  by 
the  Department  not  to  file  a  brief  in  the  Supreme  Court  which  attacked  the 
Federal  Election  Campaign  Act  in  any  way.  Last  night,  however,  the  Solicitor 
General  called  me  to  say  that  the  draft  letter  to  this  effect  from  the  Attorney 
General  to  the  Commission,  which  we  had  all  discussed  the  previous  day, 
would  have  to  be  changed  to  reflect  the  Department's  intention  to  file  a  brief 
in  that  Court  which  would  question  the  constitutionality  of  the  Commission's 
enforcement  powers.  I  expressed  regret  over  this,  and  stated  that  I  hoped  that 
the  matter  would  remain  open  for  discussion  between  the  Department  and  the 
Commission  as  time  passes.  He  indicated  it  would  remain  open. 

I  write  to  you  now  simply  to  note  the  clarification  that  while  the  Depart- 
ment will  not  attack  either  the  composition  of  the  Commission,  nor  any  of  the 
provisions  of  the  Act  which  plaintiffs  assail  under  the  First  and  Fourteenth 
Amendments,  the  Department  will  probably  continue  to  express  doubts  regard- 
ing the  Commission's  enforcement  powers.  This  was  not  clear  in  our  meeting 
with  the  Attorney  General,  but  upon  refiection  I  conclude,  and  the  Commission 
concurs,  that  for  the  moment  the  point  is  not  so  significant  as  to  call  for  a 
withdrawal  of  my  recommendation  to  you  yesterday  that  you  stay  your  motion 
to  intervene  in  this  litigation. 

I  do  want  to  repeat,  with  emphasis,  that  the  Commission  is  deeply  apprecia- 
tive of  the  concern  you  and  your  staff  have  shown  for  the  Commission.  I  look 
forward  to  the  opportunity  to  discuss  this  matter  further  with  you  as  the  liti- 
gation progresses. 

With  kindest  personal  regards,  I  am, 
Sincerely  yours, 

Thomas  B.  Curtis,  Chairman. 


Exhibit  72 

June  17,  1975. 
Hon.  Edward  H.  Levi, 
Attorney  General, 
Department  of  Justice, 
Washington,  D.G. 

Dear  Mr.  Attorney  General  :  I  very  much  appreciate  your  prompt  response 
to  my  June  11,  1975  letter  regarding  the  Justice  Department's  compliance  with 
2  U.S.C.  lis  in  the  Buckley  case.  I  wish  to  explore  several  of  these  issues  fur- 
ther. 

First,  the  letter  restates  the  Department's  "belief  *  *  *  that  the  Secretary  of 
the  Senate,  the  Clerk  of  the  House  of  Representatives,  and  the  Comptroller 
General  are  no  longer  parties  in  the  case."  I  gather  that  the  Department  bafees 
this  belief  on  its  reading  of  Rule  25(d)  of  the  Federal  Rules  of  Civil  Proce- 
dure, substitution  of  parties.  However,  by  its  express  terms  Rule  25(d)  pro- 
vides for  automatic  substitution  only  where  a  public  ofiicial  has  died,  resigned, 
or  ceased  to  hold  ofiice.  As  I  understand  it,  none  of  these  events  has  occurred 
here.  All  that  has  happened  here  is  that  the  sole  authority  of  the  Secretary 
and  the  Clerk  to  administer  the  election  laws  is  now  to  be  shared  by  them  with 
other,  newly  appointed  members,  on  the  Election  Commission.  Furthermore.  I 
would  think  if  there  is  to  be  a  determination  of  whether  the  Secretary  and  the 
Clerk  are  still  to  be  defendants,  either  the  plaintiffs  or  the  Department  must 
make  a  motion  to  the  Court.  Until  such  time.  I  do  not  believe  that  the  Depart- 
ment should  assume  its  obligations  under  2  U.S.C.  IIS  are  terminated.  If  I  am 
mistaken  in  this  analysis,  would  you  please  prepare  a  detailed  brief  of  the 
Department's  position  regarding  the  applicability  of  Rule  25(d). 

Second,  the  letter  implies  that  even  if  the  officers  of  Congress  remain  party 
defendants,  the  Department  will  not  consider  itself  bound  by  the  mandatory 
language  of  2  U.S.C.  118,  arguing  that  to  be  required  to  defend  such  officers 
would  itself  violate  the  separation  of  powers.  If  the  Department,  in  fact, 
believes  that  2  U.S.C.  118  is  unconstitutional,  I  think  it  is  incumbent  on  the 
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Department  to  notify  Congress  and  the  officers  of  Congress  who  rely  on  this 
law  of  this  determination.  In  this  regard,  could  you  also  prepare  a  detailed 
memorandum  on  the  constitutionality  of  2  U.S.C.  118,  describing  when,  if  ever^ 
it  is  constitutional  for  the  Department  to  represent  officers  of  Congress. 

I  would  very  much  appreciate  if  you  could  respond  to  these  requests  at  the 
earliest  possible  date  as  I  am  about  to  propose  legislation  to  cure  the  problems 
which  have  become  apparent  in  this  case. 

Please  feel  free  to  have  your  staff  contact  Ms.  Irene  Margolis  or  Mr.  Chuck 

Ludlam  of  the  staff  of  the  Subcommittee  on  Separation  of  Powers  if  you  have 

any  questions  regarding  this  matter. 

Sincerely, 

James  Aboukezk, 

Chairman,  Subcommittee  on  Separation  of  Poiccrs., 


Exhibit  73 

July  7,  1975. 
Hon.  Edward  H.  Levi, 
Attorney  General, 
Department  of  Justice, 
Washington,  D.C. 

Dear  Mr  Attorney  General:  On  .Tune  17,  1975.  I  sent  you  a  letter  regard- 
ing the  Department  of  Justice's  handling  of  the  Buckley  case.  I  requested  a 
response  at  the  earliest  possible  date  as  I  am  about  to  propose  legislation  to 
cure  the  problems  which  have  become  apparent  in  this  case.  Despitethe  pas- 
sage of  nearly  three  weeks,  I  have  as  yet  received  no  response.  Could  you 
please  expedite  your  response  to  my  letter.  I  consider  this  subject  to  be  a 
matter  of  some  urgency. 
Sincerely, 

James  Abourezk, 
Chairman,  Subcommittee  on  Separation  of  Pouers. 


Exhibit  74 

July  15, 1975. 
Hon.  James  Aboukezk, 

Chairman.  Subcommittee  on  Separation  of  Poiccrs,  Com,mittee  on  the  Judici- 
ary, Washington,  D.C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  June  17,  1975  letter  seek- 
ing further  information  concerning  the  Justice  Department's  positions  taken  on 
behalf  of  the  defendants  Federal  Election  Commission  and  Attorney  General  in 
Buckley  v.  Valeo,  CADC  No.  75-1061,  particularly  with  regard  to  2  U.S.C. 
§118. 

The  Secretary  of  the  Senate,  Clerk  of  the  House  of  Representatives,  and 
Comptroller  General  were  sued  in  the  Buckley  case  in  their  official  capacities 
only  as  the  "supervisory  officers"  designated  to  administer  the  Federal  Election 
Campaign  Act  of  1971.  Plaintiffs  Complaint,  filed  prior  to  the  nomination  of 
anv  members  of  the  Commission,  specifically  noted  that,  pursuant  to  Section 
208(b)  of  the  1974  Amendments,  the  supervisory  officers  were  to  administer 
the  1971  Act  as  unamended  until  confirmation  of  the  Federal  Election  Commis- 
sion members  and  the  appointment  of  a  general  counsel.  This  position,  that  the 
supervisory  officers  were  not  empowered  to  administer  the  Federal  Election 
Campaign  Act  as  modified  by  the  1974  Amendments,  was  not  only  asserted 
from  the  outset  of  this  litigation  by  the  Justice  Department  on  behalf  of  the 
supervisory  officers,  and  with  their  approval,  (see,  e.g..  Points  and  Authorities 
in  Support  of  Defendants'  Motion  to  Dismiss  and  in  Opposition  to  Plaintiffs' 
Application  for  a  Three- Judge  Court,  dated  January  16.  1975,  at  page  8  n.  2). 
lint  to  our  knn\vled£:e  was  consistentlv  asserted  by  the  supervisory  officers 
themselves.  Thus,  the  supervisory  officers  were  named  as  defendants  in  the 
Buckley  action  only  because  the  Federal  Election  Commission  had  not  at  that 
time  been  nominated  or  confirmed,  and  were  named  only  in  their  official  capac- 
ities as  the  supervisory  officers  for  the  1971  Act. 

Upon  the  confirmation  of  the  members  of  the  Federal  Election  Commission 
by  both  House  of  Congress,  Justice  Department  attorneys   on  behalf  of  the 
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supervisory  ofHcers  notified  the  Court  of  those  confirmations.  Further,  as  you 
know,  the  Commission  published  on  May  8,  1975  the  transfer  of  authority  from 
the  supervisory  oflicers  to  tlie  Commission,  such  transfer  to  be  completed  by 
May  30,  1975.  40  Fed.  Reg.  20131-32  (May  8,  1975).  The  1971  Act  was  there- 
upon superseded.  From  this  date,  the  Federal  Election  Commission,  which  was 
granted  by  Congress  tlie  power  to  initiate,  defend,  or  appeal  civil  actions  in  its 
own  name  (2  U.S.C.  §'^37(a)  (6) ),  assumed  its  statutory  responsibility  to 
administer  the  Federal  Election  Campaign  Act,  as  amended,  and  the  Secretary 
of  the  Senate  and  the  Clerk  of  tlie  House  of  Representatives  ceased  to  hold 
office  as  the  supervisory  officers  for  the  1971  Act,  becoming  instead  non-voting 
ex  oflScio  members  of  the  Commission.  Therefore,  on  page  1  of  the  brief  which 
the  Justice  Department  filed  on  behalf  of  the  defendants  Attorney  General  and 
the  Federal  Election  Commission  on  June  2,  1975,  we  informed  the  Court  of 
the  Federal  Election  Commission's  supersession  to  the  administration  of  the 
Act.  Rule  25(d),  F.R.  Civ.  P.  provides  the  authority  to  effect  such  an  auto- 
matic substitution.  See  Bowles  v.  Ell-Carr  Co.,  71  F.  Supp.  482  (S.D.  N.Y. 
1947). 

As  you  may  I^now,  the  Federal  Election  Commission  requested  the  Justice 
Department  to  represent  its  interests  in  this  litigation,  and  we  agreed  to  do  so. 
Indeed,  the  Chairman  of  the  Federal  Election  Commisson  has  praised  both  the 
briefs  and  the  oral  argument  presented  by  the  Department  on  the  Commis- 
sion's behalf  in  this  action.  Some  confusion  appears  to  arise  out  of  the  fact 
that  a  separate  brief  was  filed  solely  on  behalf  of  the  Attorney  General,  wlio  is 
also  a  named  defendant  in  this  action,  indicating  reservations  about  the 
enforcement  powers  that  may  at  some  point  be  exercised  by  the  Commission. 
However,  becaiise  it  was  aware  of  the  Department's  doubts  concerning  the  con- 
situtionality  of  the  Commission's  civil  enforcement  powers,  the  Commission 
retained  special  counsel  to  present  arguments  on  that  point  on  its  behalf. 
Obviously,  the  Attorney  General  as  a  party  defendant  in  tliis  action,  is  entitled 
to  file  on  his  own  behalf  whatever  papers  he  believes  appropriate,  and  nothing 
in  2  U.S.C.  118  prohibits  the  Attorney  General  as  a  defendant  from  filing  a 
brief  setting  forth  his  position  regarding  a  question  in  litigation. 

It  should  be  made  clear,  however,  that  at  nn  time  has  the  Department  of 
Justice  stated  tliat  2  U.S.C.  US  is  unconstitutional.  We  have  said  that  an 
interpretation  which  would  allow  Congress  to  require  the  Department  of  Jus- 
tice, an  executive  l)raneh  department,  to  litigate  against  the  President  is  not 
permissible  under  tlie  Con.stitution. 

The  question  you  pose  as  to  "when,  if  ever,  it  is  constitutional  for  the 
Department  to  represent  officers  of  Congress"  does  not,  therefore,  require  a 
detailed  memorandum.  Nothing  in  tlie  Constitution  prevents  such  representa- 
tion except  in  the  case  where  the  President  and  the  Congress  are  on  opposite 
sides  of  a  legal  issue.  This  situation  lias  arisen  many  times  in  tlie  past  and 
has  presented  no  problem.  Congress  has  simply  retained  its  own  lawyers,  just 
as  the  Federal  Election  Commission  has  retained  counsel  here  to  represent  It 
on  the  issue  as  to  which  the  President  and  the  Commission  are  necessarily 
in  disagreement. 

In  sum.  the  situation  presented  by  this  case  is  not  infrequent  and  presents 
no  problems  that  have  not  been  satisfactorily  handled  in  the  past  in  much  the 
same  way  as  we  are  handling  them  now. 

I   hope   that   this   explanation  of   the   Department's    representation   of   the 
supervisory  officers  and.  upon  tlie  transfer  of  authority,  the  Federal  Election 
Commission,  satisfies  your  inquiries. 
Sincerely, 

Edward  H.  Le\t:, 
Attorney  General. 

Exhibit  75 

U.S.  Senate, 
Committee  on  the  Judiciary, 
Washington,  D.C.,  July  30,  1975. 
Hon.  Edward  H.  Levi. 
Attorney  General. 
Department  of  Justiee, 
Washington.  B.C. 

Dear  Mr.  Attorney  General:  I  greatly  appreciate  your  July  15,  1975, 
response  to  my  letter  of  June  17,  1975,  regarding  the  Justice  Department's 
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compliance  with  2  U.S.C.  118  in  the  Buckley  case  and  related  issues.  I  wish 
here  to  explore  several  statements  made  in  your  letter  regarding  Section  118 
and  also  some  of  the  larger  issues  involved  in  the  Department's  representation 
of  :Members  and  officers  of  Congress. 

Although  I  am  still  not  entirely  satisfied  with  your  argument  that  the  trans- 
fer of  authority  to  the  Election  Commission  terminated  the  Department's  obli- 
gations under  Section  118  in  the  Buckley  case,  I  am  more  interested  here  in 
exploring  your  Department's  general  understanding  of  its  obligations  under 
Section  118  in  this  regard.  I  must  return  to  the  observation  that  the  language 
of  that  statute  appears  to  be  mandatory.  As  you  know,  it  states  that  "on  being 
*  *  *  requested  by  the  officer  sued,  (the  Department)  shall  enter  an  appear- 
ance in  behalf  of  such  officer  *  *  *  and  the  defense  of  such  action  shall  thence- 
forth be  conducted  under  the  supervision  and  direction  of  the  Attorney  Gen- 
eral." I  gather  from  your  letter,  however,  that  the  Department  does  not 
consider  itself  always  bound  to  provide  counsel.  In  light  of  the  seemingly  man- 
datory nature  of  the  language  of  this  statute,  could  you  please  explain  to  me 
how  your  Department  "interprets"  Section  118  in  order  for  it  to  provide  your 
Department  the  discretion  which  you  claim  is  required  to  render  the  statute 
Constitutional? 

With  respect  to  your  Department's  policy  in  implementing  Section  118,  in 
your  letter  you  conclude  that  it  is  not  necessary  to  prepare  a  detailed  legal 
memorandum  on  the  Constitutionality  of  Section  lis  as  I  had  requested 
because  the  Department  has  frequently  declined  to  provide  counsel  under  the 
Section  and  this  has  presented  no  problem ;  Congress  has  simply  retained  its 
own  lawyers.  This  same  point  would,  I  gather,  apply  to  your  Department's 
representing  Members,  employees,  and  agencies  of  Congress,  none  of  whom  is 
covered  by  Section  118.  So  that  I  might  fully  appreciate  this  factual  argument, 
however,  would  it  be  possible  for  your  Department  to  prepare  a  list  of  the 
cases  in  which  officers.  Members,  employees,  or  agencies  of  Congress  have  been 
party  defendants  over  perhaps  the  last  five  years  where  tiie  Justice  Depart- 
ment has  provided  counsel  and  those  where  the  Department  has  been 
requested  to  do  so  but  declined  the  request?  In  those  cases  where  the  Depart- 
ment has  not  been  able  to  provide  counsel,  could  you  very  briefly  indicate  the 
reasons  which  prevented  the  Department  from  doing  so? 

Regarding  those  instances  where  the  Department  has  not  been  able  to  pro- 
vide counsel,  I  am  especially  interested  to  know  the  circumstances  which  pre- 
vented the  Department  from  participating  in  the  Supreme  Court  phase  of  the 
McMillan  and  Eastland  cases,  especially  in  light  of  the  fact  that  the  Depart- 
ment had  conducted  the  litigation  of  these  cases  in  the  District  Court  and  the 
Court  of  Appeals.  I  understand  that  Section  118  may  not  have  applied  in  these 
cases  but  I  believe  the  principles  involved  are  similar.  If  my  understanding  of 
these  cases  is  correct,  the  Solicitor  General  determined  in  each  of  them  that  the 
Department  could  not  advocate  an  expansive  view  of  Congress'  Speech  and 
Debate  Clause  Immunity  in  light  of  positions  the  Department  was  simultane- 
ously advancing  in  the  Ch'avel  and  Nixon  cases,  respectively.  If  you  confirm 
this  understanding  of  the  circumstance  which  led  the  Department  to  withdraw 
from  these  cases,  could  you  please  give  me  your  opinion  of  whether  your 
Department  does  not  find  itself  in  a  similar  dilemma  wlienever  in  defending 
Members  or  officers  of  Congress  the  Department  must  vigorously  defend  Con- 
gressional immunity.  It  is  not  so  that  the  President  and  Congress  are  perpetu- 
ally and  institutionally  on  "opposite  sides"  of  this  legal  issue?  In  this  regard, 
1  am  also  interested  to  know  whether  the  reasons  for  your  Department's  with- 
drawal from  a  case  like  the  Eastland  case  might  also  apply  should  your 
Department  later  be  requested  to  prosecute  a  contempt  action  under  2  U.S.C. 
194. 

The  issues  whicli  are  the  subject  of  this  correspondence  are,  I  believe,  of 
sufficient  importance  that  I  have  directed  the  staff  of  the  Subcommittee  on 
Separation  of  Powers  to  prepare  for  hearings  on  them.  I  very  much  hope  you 
will  be  able  to  participate  in  these  hearings.  Details  on  the  hearings  will  be 
the  subject  of  a  subsequent  letter. 

I  am  aware  that  the  issues  I  am  raising  are  complicated  and  I.  therefore, 
very  much  appreciate  your  taking  the  time  to  respond  to  my  inquiries.  I  al.so 
believe  these  to  be  very  important  issues,  and  your  as.sistance  has  been  very 
helpful  in  my  formulating  my  views  in  this  area. 
Sincerely, 

Jajies  Abourezk, 
Chairman,  Subcommittee  on  Separation  of  Potvers. 
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Mr.  Lee.  It  is  the  separate  brief  filed  as  amictis  that  suggests  tliat 
the  issue  of  that  enforcement  not  be  reached  in  this  litigation  because 
it  is  not  ripe  for  adjudication. 

Mv.  LuDLAi^r,  I  wanted  to  deal  only  with  the  court  of  appeals. 

!>.Ir.  Lee.  Excuse  me,  I  am  sorry.  I  am  not  acquainted  with  what 
happened  at  the  court  of  appeals. 

^Ir.  LuDLAM.  The  brief  in  that  case  was  filed  on  behalf  of  the 
Attorney  General,  the  one  that  had  this  footnote  in  it  about  the  sub- 
stitution of  parties.  Could  you  read  the  title  page  on  that  as  to  who 
that  brief  was  filed  on  behalf  of? 

jMr.  GoLDBLOOM.  I  have  two  briefs  before  me.  One  is  the  brief  the 
defendant  Attorney  General;  the  other  is  a  brief  for  defendants, 
Attorney  General  and  Federal  Election  Commission. 

Mr.  LuDLAM.  Dealing  with  the  brief  for  the  defendant  Attorney 
'General.  This  is  the  one  that  contains  the  argimient  that  the  Com- 
mission is  not  constitutionally  constituted.  In  this  case  we  have  a  sit- 
uation where  the  lawyer  for  the  Clerk  and  the  Secretar}^  is  himself  a 
•codefendant,  which  is  certainly  an  unusual  situation  in  litigation. 

Mr.  GoLDBLOOM.  If  you  look  at  the  footnote  in  the  brief  for 
•defendants  Attorney  General  and  Federal  Election  Commission,  on 
page  1  of  the  brief  it  states,  and  I  quote,  "The  Federal  Election 
Commission  has  superseded  the  supervisory  officers :  Controller  Gen- 
eral, Secretary  of  the  Senate,  Clerk  of  the  House  of  Representatives, 
in  the  administration  of  the  Federal  Election  Campaign  Act.  See  40 
Federal  Register,  20131-32,  jMay  8,  1975.  Therefore,  pursuant  to 
rule  25(d)  of  the  Federal  Rules  of  Civil  Procedure,  the  Commission 
is  substituted  as  a  defendant  for  the  named  supervisory  ofHcers" — 
that  would  be  by  operation  of  law. 

Mr.  LuDLAM.  This  is  not  a  ruling  of  the  court.  This  is  an  assertion 
in  the  Justice  Department's  brief. 

Mr.  GoLDBLOO?ir.  By  operation  of  law. 

Mr.  LuDLAM.  Rule  25(d)  provides  for  substitution  when  an  officer 
"dies  or  resigns  or  leaves  office."'  ^  Have  the  Clerk  and  Secretary  done 
any  of  those  thiee  things,  or,  in  fact,  have  they  not  been  transferred 
with  some  of  their  powers  to  serve  as  ex  officio  members  of  the  new 
Commission  ? 

Mr.  GoLDBLOOM.  That  calls  for  a  construction  of  what  their 
powers  are  under  the  new  Federal  Election  Campaign  Act  amend- 
ments. As  we  read  that  statute,  those  amendments — they  do  not  have 
substantive  powers  under  the  new  act  in  connection  with  the  admiii- 
istration  of  the  act,  and  their  position  on  the  Commission,  I  think, 
supports  our  version  of  what  the  law  is,  and,  indeed,  as  far  as  I 


'  RiiIp  25  (cl),  Perleral  KiiIps  of  Tivil  Procedure  provides  as  follows  : 

"(rt)  Public  Officers;  Doatli  or  Sei);xration  from  Office. 

""(1)  When  a  public  officer  is  a  party  to  an  action  in  his  oiBcial  capacity  and  durinfr 
its  pendency  dies,  resigns,  or  otherwise  ceases  to  hold  office,  the  action  does  not  at)ate 
ani  his  successor  is  automatically  substituted  as  a  party.  Proceedings  following  the 
■substitution  shall  be  in  the  name  of  the  substituted  party,  but  any  misnomer  not  affect- 
lug  the  substantial  rights  of  the  parties  shall  be  disregarded.  An  order  of  substitution 
may  be  entered  at  any  time,  but  the  omission  to  enter  such  an  order  shall  not  affect 
the  substitution. 

(2)  When  a  public  officer  sues  or  Is  sued  in  his  official  capacity,  he  ma.y  be  described 
as  a  party  by  his  official  title  rather  than  by  name;  but  the  court  may  require  his  name- 
to  be  added." 
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know,  the  position  of  both  or  all  three  of  those  officers  of  the  Con- 
gress. I  do  not  think  they  dispute  the  positions  in  the  footnote. 

Mr.  LuDL^vM.  The  question  is  whether  they  have  sufficient  func- 
tions in  order  to  reriiain  as  defendants  in  that  case,  and  if  the  opera- 
tion of  rule  25(d),  if  there  is  some  doubt  about  the  operation 
because  they  do  not  fall  within  the  specific  terms  of  that  rule,  is  it 
not  incumbent  upon  their  counsel  in  this  case,  the  Justice  Depart- 
ment, to  seek  clarification  of  the  status  of  those  defendants  bv  some 
kind  of  motion  or  withdrawal  of  appearance.  But  pending  a  niling  by 
the  court  on  that  issue,  especially  given  the  fact  that  the  court  of 
appeals  brief  names  them  as  defendants  and  still  entitles  the  case, 
Bucl-Jey  v.  Valeo  should  not  tlie  Justice  Department  assume  they  are 
still  defendants  and  clients  ? 

Mr.  GoLDRLOOTki.  Although  I  am  not  aware  of  any,  it  may  be  so. 
Up  until  this  moment.  I  have  never  heard  suggested  there  was  any 
controversy  or  cjuostion  raised  over  their  existence  as  original 
defendants  and  substitution  under  rule  25(d);  whether  that  was 
raised  by  any  of  the  parties  in  the  litigation,  or  for  that  matter, 
whether  there  was  a  question  raised  in  any  way  by  the  Secretary  of 
the  Senate,  Clerk  of  the  House,  or  Comptroller  General.  So  imtil 
this  moment,  I  do  not  know  of  any  question  having  been  raised  con- 
cerning our  construction  and  perception  of  the  act  as  set  forth  in 
this  footnote. 

Mr.  LuDLAM.  All  I  can  refer  to  is  the  letter  from  ]Mr.  Jennings  to 
the  chairman  of  the  subcommittee,  Avliich  indicates  that  they  consider 
themselves  to  be  defeiidants  and  that  the  Justice  Department  has  not 
withdrawn  as  their  counsel. 

Mr.  Jaite.  There  is  no  occasion  to  withdraw  if  they  are  dismissed 
or  have  been  superseded.  We  would  not  file  a  withdrawal  in  either 
event. 

Mr.  GoLUBLOo:\r.  Tt  occurs  by  operation  of  law. 

Mr.  LuPLAiM.  Tf  they  are  still  defendants  and  if  they  were  defend- 
ants at  the  time  the  Justice  Department  filed  a  brief  on  behalf  of 
the  Attorney  General,  even  though  the  Attorney  General  was  filing 
that  brief  on  behalf  of  himself  as  a  defendant,  is  that  something  he 
can  do,  given  his  status  as  counsel  for  codefendant  in  this  case,  Mr. 
Yaleo  and  ^Ir.  Jennings? 

Mr.  GoLDRLOOM.  In  our  view  these  supervisory  officers  under  the 
former  act,  did  not  have  substantive  powers  under  the  new  act.  Now, 
h.aving  asserted  that  these  officers  had  no  substantive  position  in  the 
administration  of  the  new  act  it  is  perfectly  consistent  with  our  ulti- 
mate position  which  sought  to  effect  their  substitution  as  defendants 
under  rule  25(d),  and  it  also  is  consistent  with  our  having  repre- 
sented the  Attorney  General  in  the  manner  in  which  we  did. 

Mr.  LiJDLA]M.  The  question  though  is  not  whether  their  function  is 
substantive:  it  is  a  question  of  whether  they  are  still  your  client. 
Those  may  or  may  not  be  the  same  question. 

Mr.  GoLDBi.oo:\r.  AVell, 

Mr.  LuDLAM.  If  the}'  are,  in  fact,  your  client,  then  was  the  filing 
by  the  Attorney  General,  even  though  on  behalf  of  himself  as  a 
defendant,  of  tJuit  brief,  stating  the  Commission  was  not  constitu- 
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tionally  constituted  something  which  as  an  attorney  for  Mr.  Valeo- 
and  Mr.  Jennings  was  proper  for  him  to  file  ? 

Mr.  GoLDBLOOM.  Yes,  it  was. 

[Supplemental  questions  and  answers  follow  :] 

Question.  What  conflicts  are  created  when  the  Department  is  itself  both  a 
defendant  in  a  case  and  defense  counsel  for  a  codefeudant? 

Answer.  The  most  common  problem  involving  conflicts  when  the  United 
States  is  a  party  as  well  as  when  we  represent  other  defendants  who  are  Gov- 
ernment officials  would  be  in  tort  litigation.  In  such  instances,  if  the  individu- 
als are  sued  in  their  individual  capacities,  it  may  very  well  be  in  the  interest 
of  the  United  States  to  assert,  depending  upon  the  facts,  that  the  tortious  con- 
duct arose  outside  the  scope  of  employment  by  the  Government  oflicial,  thereby 
insulating  the  United  States  from  liability.  In  such  circumstances,  we  would 
not  represent  the  Government  official  in  view  of  the  clear  conflict  of  interest 
present. 

Question.  In  its  capacity  as  a  defendant,  may  the  Department  make  argu- 
ments which — for  canons  reasons — it  may  not  advance  in  its  capacity  as- 
def ense  counsel  for  a  codefeudant  ? 

An.^ivcr.  We  perceive  of  no  situation  in  which,  "for  canons  reasons,"  the 
Department  could  make  an  argument  while  representing  two  parties  with  con- 
flicting positions.  At  the  same  time,  it  must  be  noted  that  the  Department  of 
Justice  frequently,  in  its  role  as  counsel  for  the  executive  branch,  attempts  to 
resolve  variances  or  differences  in  positions  which  may  be  asserted  by  different 
agencies  in  the  same  litigation.  This  is  a  common  occurrence  and  is  inherent 
in  the  role  of  the  Department  of  Justice  in  speaking  for  the  Government  with 
a  single  voice  before  the  courts. 

Question.  In  the  case  of  Buckley  v.  Valeo,  the  Department  made  certain 
arguments  in  a  separate  brief  before  the  court  of  appeals  in  its  capacity  as  a 
defendant.  Would  it  have  been  ethical  for  the  Department  to  have  advanced 
these  same  arguments  in  its  brief  on  behalf  of  the  Elections  Commission  and 
the  Clerk  of  the  House  and  the  Secretary  of  the  Senate?  If  not,  how  does  the 
fact  that  these  arguments  were  made  in  a  brief  on  its  own  behalf  make  it  eth- 
ical for  the  Department  to  make  arguments  it  cannot  ethically  make  in  its 
capacity  as  defense  counsel  to  a  codefendant? 

An.^icer.  The  issue  is  not  so  much  one  of  ethics  in  this  circumstance  as- 
comity.  Where  a  legislative  codefendant  has  been  made  aware  of  a  contrary 
Department  of  Justice  view,  retains  its  own  counsel  on  that  issue,  and 
requests  the  Department  to  continue  representation  on  issues  where  there  is  no 
difference  of  opinion,  the  precise  manner  of  submitting  the  Attorney  General's 
views  becomes  one  of  accommodation  and  not  ethics.  In  Buckley,  it  was 
deemed  more  understandable  to  the  Court  and  more  preservative  of  comity 
with  those  codefendants  to  prevent  the  Attorney  General's  separation  of 
powers  position  in  a  separate  brief  even  though  he  joined  in  the  Commission's 
brief  on  the  substantive  issues. 

Question.  In  Buckley  v.  Valeo,  the  Department  filed  an  amicus  brief  before 
the  Supreme  Court  at  the  same  time  it  filed  briefs  on  its  own  behalf  and  on 
behalf  of  the  Elections  Commission  and  the  Clerk  and  the  Secretary.  It  is  ethi- 
cal for  tlie  Department  to  file  an  amicus  brief  in  a  case  where  it  is  alreaxiy 
participating  as  a  party  and  counsel  for  a  codefendant?  Please  cite  any  preced- 
ent for  the  Department  or  any  other  entity  filing  an  amicus  brief  under  these 
circumstances. 

Ansicer.  Again,  it  is  not  a  question  of  ethics  but  of  comity.  We  believe  sub- 
mission of  the  amicus  brief  in  Buckley  was  both  ethical  and  otherwise  proper. 
It  appears  that  this  is  the  first  time  that  the  Department  appeared  both  as  a 
party  and  as  an  amicus.  However,  it  has  commonly  appeared  as  an  amicus 
where  separation  of  powers  or  other  constitutional  questions  were  raised,  and 
for  reasons  of  comity,  as  discussed  above,  we  judged  this  to  be  a  more  suitable 
vehicle  than  stating  our  position  in  the  joint  brief  on  the  substantive  issues. 

Question.  Part  of  the  Department's  amicus  brief  was,  in  fact,  an  adversarial 
brief  on  behalf  of  the  Department  as  a  party.  Is  there  any  possibility  that  this 
procedure  may  create  confusion  with  a  court?  Please  cite  any  precedent  for 
the  Department  or  any  other  entity  combining  in  one  document  an  adversarial 
brief  and  an  amicus  brief. 

An.'^wer.  It  is  common  for  an  amicus  brief  to  state  a  position  and  advocate 
that  result  forcefully.  The  court  is  often  confronted  with  such  briefs.  In  Buck- 
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ley,  such  an  amicus  brief  might  well  have  been  submitted  even  if  the  Attorney 
General  had  not  been  a  party.  In  fact,  that  brief  represented  the  views  of  the- 
executive  branch  as  a  whole,  rather  than  those  of  the  Attorney  General  as  a 
defendant  in  a  particular  case,  and  it  was  thus  appropriate  to  submit  these- 
views  in  such  a  fashion. ^ 

Mr.  LuDLAM.  Allien  a  conflict  arises  and  the  Justice  Department 
decides  in  the  course  of  litigation  to  withdraw  as  counsel,  not  a  situ- 
ation where  it  is  perceived  in  advance,  but  they  determine  after- 
wards, the  canons  of  ethics  provide  that  an  attorne}'  shall  not  seek 
to  be  excused  from  undertaking  representation  except  for  compelling 
reasons.  Compelling  reasons  do  not  include  such  factors  as  the  belief 
of  the  lawyer  regarding  the  merits  of  the  civil  case.  Does  this  ethical 
consideration  mean  the  Department  cannot  withdraw  from  a  congres- 
sional case  because  it  disagrees  with  congressional  position  ? 

Mr.  Lee.  Of  course,  this  gets  back  to  what  we  w^ere  talking  about 
earlier,  the  fact  that  when  you  have  representation  of  the  individual 
by  the  lawyer  who  is  also  representing  the  interest  of  the  United 
States,  the  code  of  professional  responsibiltiy  applies.  The  particular 
application  that  it  has  in  the  particular  case  is  under  the  jurisdic- 
tion of  the  court,  which  can  take  into  account  all  relevant  factors. 

If  your  question  is,  are  we  violating  the  canons  of  ethics,  or  prin- 
ciples of  the  code  of  professional  responsibility,  my  answer  is  that 
we  cannot  withdraw  under  any  circumstance  without  submitting  the 
matter  to  the  court,  who,  of  course,  has  the  responsibility  of  seeing- 
to  it  that  professional  standards  are  maintained. 

Mr.  Jaffe.  I  would  like  to  enlarge  on  that,  if  I  ma3\  As  I  indicated 
before,  as  far  as  the  Congressman  is  concerned,  he  is  our  client  and 
that  Avould  apply;  as  far  as  the  executive  branch  official  is  con- 
cerned, it  would  not  apply.  If  we  felt  in  the  instance  you  posed 
before  that  a  Congressman,  for  example,  w^ants  to  discontinue  a  liti- 

iThe  so-called  Amicus  Brief  of  the  Attorney  General  is  entitled  "Brief  for  the  Attorney 
General  as  Appelle  and  for  the  United  States  as  Amicus  Curiae."  At  page  2  the  "Brief"^ 
makes  the  following  statement  of  the  "Interest  of  the  Attorney  General  and  the  United 
States"  : 

"The  Attorney  General  is  named  defendant  in  this  action.  The  Attorney  General  as  a 
par«y,  however,  joins  only  the  separate  portion  of  this  brief  that  addresses  the  problem 
of  the  scope  of  the  Federal  Election  Commissions  powers,  which  apparently  trench  on 
authority  reserved  to  the  executive  by  article  II  of  the  Constituiton.  (The  Federal 
Election  Commission  has  retained  special  counsel  to  represent  it  on  this  question.)  The 
Department  of  Justice  represents  the  Federal  Election  Commission  and  its  members,  who 
are  also  parties. 

"The  United  States  recognizes  that  this  case  presents  difficult  questions  close  to  the 
core  of  our  system  of  Government.  Whether  these  particular  attempts  to  purifv  the- 
electoral  process  can  be  reconciled  with  the  first  amendment  is  a  matter  of  vital  interest 
to  the  United  States,  which  has  the  responsibility  of  vindicating  both  concerns  in  light 
of  the  dual  commands  to  "preserve,  protect,  and  defend  the  Constitution  of  the  United 
States"  and  to  "take  care  that  the  Laws  be  faithfully  executed."  In  these  circumstances,, 
the  United  States  will  set  forth  its  views  as  arnicas  curiae  in  the  true  sense  of  that 
phrase  with  respect  to  the  first  amendment  issues.  We  present  and  analyze  the  considera- 
tions and  issues  on  all  sides  that,  we  believe,  will  be  crucial  to  this  court's  deliberations." 

The  first  four  sections  of  the  "brief"  present  arguments  on  behalf  of  the  Attornev 
General  as  amicus  curiae.  The  fifth  section  presents  the  views  of  the  Attorney  General 
"as  a  party."  A  copy  of  the  fifth  section  of  the  "Amicus  Brief"  appear  as  exhibit  10  in 
the  appendix  at  pages  355  to  .373.  The  entire  brief  is  reprinted  in  "Special  Report  of  the- 
.Joint  Committee  on  Congressional  Operations  :  Buckle}/  vs.  VaJeo,"  January  30.  1976, 
at  pages  412-549.  The  Attorney  General  and  the  Solicitor  General  signed  both  the 
"Amicus  Brief"  and  the  separate  "Brief  for  the  Attorney  General  and  the  Federal 
Election  Commission."  Id,  at  pages  550-fi44. 

Rule  42.4  of  the  Supreme  Court  rules  provides  as  follows  : 

"Consent  to  the  filing  of  a  brief  of  an  amicus  curiae  need  not  be  had  when  the  brief  is 
presented  for  the  United  States  sponsored  by  the  Solicitor  General  :  for  any  agency  of 
the  United  States  authorized  by  law  to  appear  in  its  own  behalf,  sponsored  by  its  appro- 
priate legal  representative;  for  a  State.  Territory,  or  Commonwealth  sponsored  by  its: 
attorney  general :  or  for  a  political  subdivision  of  a  State,  Territory,  or  Commonwealth 
sponsored  by  the  authorized  law  officer  thereof." 

Xo  similar  rule  provides  for  the  filing  of  amicus  briefs  by  representatives  of  the- 
Congress. 

71-846 — 76 10 
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rjation  and  we  represent  liim,  and  we  would  prefer  to  continue  the 
litigation  because  of  a  conceived  interest  of  the  United  States,  I 
think  we  Avould  have  to  withdraw  our  representation  of  the  Con- 
gressman and  would  attempt  to  intervene  as  the  United  States  and 
continue  the  action. 

]\Is.  ]Margolis.  Can  j-ou  conceive  of  a  situation  Avhere  in  determining 
the  interests  of  the  United  States  where  there  was  a  possible  conflict 
between  the  executive  branch  and  legislative  branch  that  you  would 
defend  the  legislative  branch  and  tell  the  executive  branch  to  get  its 
own  counsel? 

^Ir.  Jaffe.  You  are  now  talking  about  something  entirely  differ- 
ent. If  you  are  talking  about  a  conflict,  then,  of  course  my  answer 
applies,  in  a  conflict  I  can  only  represent  the  executive  branch.  If  it 
is  a  difference  of  opinon,  that  is  another  matter.  AVe  would  not  rep- 
resent— we  could  not  assert  two  conflicting  positions  in  the  same  case. 
Now,  we  are  talking  about  disagreement.  Those  are  the  kinds  of 
cases  where  we  would,  perhaps,  provide  other  counsel. 

ISIs.  Margolis.  To  whom  ? 

Mr.  Jaffe.  To  the  individual,  whoever  it  might  be,  a  member  of 
the  executive  branch,  Congressman,  anyone,  as  long  as  it  was  not  the 
executive  branch. 

IVIs.  Margolis.  In  a  direct  conflict  between,  let  us  say,  an  interpre- 
tation of  the  constitutionality  of  a  statute  where  the  Congress  clearly 
has  its  opinion,  and  the  President,  as  the  person  who  controls  the 
executive  branch,  has  a  varying  opinion  and  the  Justice  Department 
lawyers  in  examining  the  issue  come  down  on  the  side  of  the  legislative 
branch,  won't  the  executive  branch 

Mr.  Jaffe.  The  executive  branch  resolves  its  own  conflicts  of  opin- 
ion within  itself.  The  executive  branch  will  speak  with  one  voice.  It 
may  be  that  the  Cabinet  officer  will  think  we  are  all  Avrong.  The 
fact  of  the  matter  is  that  if  the  resolution  is  left  to  the  Attorney 
General,  he  will  make  it  and  that  will  be  the  position.  If  they 
cannot  resolve  it,  then  the  President  will  resolve  it.  There  will  be 
one  position;  there  will  not  be  two  conflicting  positions  within  the 
executive  branch. 

Ms.  IMargoljs.  But  if  the  President  disagrees  with  the  Justice 
Department  and  orders  that  the  representation  agree  with  the  execu- 
tive branch  position,  our  legislative  branch  would  have  to  get  new 
counsel. 

jNIr.  Jaffe.  We  only  have  conscience  left,  and  we  may  have  whole- 
sale resignations. 

Professor  Kurlaxd.  You  do  have  an  example — maybe  you  do  not 
Avant  to  use  it — where  you  chose  not  to  represent  the  President  of  the 
United  States.  There  was  a  case  of  the  United  States  and  Nixon.^ 


^  In  tlip  case  of  United  Fitafes  v.  Xixon  (Special  Prosecutor  tapes  case).  President  Nixon 
was  represented  l>.v  private  counsel  led  by  Jlr.  James  D.  St.  Clair,  and  not  by  the  Depart- 
ment. In  the  case  of  Semite  Select  Committee  v.  ISHxon  (Ervin  Committee  tapes  case). 
President  Nixon  was  represented  at  first  l>.v  Wliite  House  law.vers  and  then  later  b.v  ]\fr. 
St.  Clair,  but  not  by  the  Department.  However,  in  the  Select  Committee  case  the  Justice 
Department  filed  a  "Brief  for  the  United  States  as  Amicus  Curiae"  which  agreed  that 
executive  privilege  barred  the  enforcement  of  the  committee's  subpena  to  President 
Nivon.  A  copy  of  this  brief  appears  as  exhibit  20  in  the  appendix  at  pp.  ?>74  to  375. 
The  filing  of  this  amicus  brief  created  a  conflict  for  the  Department  in  its  handling  of 
the  case  United  States  Servicemen'/)  Fund  v.  Eastland,  in  which  the  Department  was 
defending  a  congressional  subpena.  The  Justice  Department's  notice  to  its  congressional 
,io<'pn"^nnts  of  the  Department's  intention  to  withdraw  as  counsel  to  the  congressional 
defendants  appears  as  exhibit  21  in  the  appendix  at  pp.  375  to  376. 
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Mr.  Jaffe.  It  is  unfortunate,  I  guess,  that  we  have  to  take  situa- 
tions that  happily  are  unique  in  the  history  of  the  country,  where 
you  have  a  confrontation  between  the  Congress  and  the  President, 
and  at  the  same  time  we  have  within  the  Department  of  Justice  a 
special  prosecutor  who  is  part  of  the  Department  of  Justice,  who 
also  has  interests  which  may  conflict  with  what  the  Department  of 
Justice  might  normally  be  expected  to  do.  When  you  have  that  kind 
'of  a  situation  I  do  not^hink  we  can  generalize. 

Professor  Kurlaxd.  I  was  simply  suggesting  your  response  to  Ms. 
Margolis  was  that  there  was  such  a  situation  which  you  chose  not 
TO  represent  the  President,  but  to  represent  the  United  States. 

3Ir.  Jaffe.  That  was  for  a  different  reason,  however. 

]Mr.  LuDLA^r.  I  wanted  to  ask  for  the  Department  to  submit  for  the 
record  a  number  of  different  lists.  One  is  a  list  of  cases  where  the 
Justice  Department  has  permitted  agencies  to  appear  on  their  own 
behalf,  even  in  cases  where  they  are  on  op])Osite  sides  of  the  position 
•of  the  Solicitor  General  or  Justice  Department. 

Mr.  Lee.  Can  you  give  us  a  time  period  on  that? 

]Mr.  Ludla:h.  For  the  record,  I  understand  there  are  some  very 
odd  cases  like  this.  I  think  some  of  them  are  collected  about  the  Solic- 
itor General's  office.  A  couple  of  weeks,  whatever  is  reasonable. 

[Subsequent  to  the  hearing  the  Justice  Department  was  asked  to 
piovide  a  list  of  cases  where  the  Department  provides  counsel  but  in 
which  agencies  or  departments  have  also  been  permitted  to  appear  on 
their  own  behalf  to  argue  a  position  contrary  to  that  taken  by  the 
Department  or  in  which  the  Department  counsel  has  made  one  argu- 
ment on  behalf  of  the  Government  and  a  differing  one  on  behalf  of 
the  asencv.  That  list  follows :] 

The  only  case  which  we  could  locate  fitting  the  request  was  Baker,  Waffs  d- 
Co.  V.  Saxon,  261  F.  Supp.  247  (D.D.C.  1966).  In  that  case,  the  Department  of 
Justice  represented  the  defendant  Comptroller  of  the  Currency,  and  the  Fed- 
eral Reserve  Board,  through  it  counsel,  appeared  amicus  curiae  in  support  of 
the  plaintiff's  position.  The  dispute  concerned  differing  constructions  hy  the 
two  regulatory  agencies  with  respect  to  a  provision  of  the  National  Bank  Act. 

In  St.  Regis  Paper  Company  v.  United  States,  368  U.S.  208,  the  Solicitor 
General  presented  to  the  Supreme  Court  the  differing  positions  of  the  Federal 
agencies  involved.  No  independent  counsel  appeared  to  represent  diverse  views. 

Mr.  LuDLAM.  The  second  is  a  list  of  any  cases  where  the  Justice 
Department  has  been  ordered  to  provide  counsel  to  an  individual  mem- 
ber of  the  executive  branch.  For  example.  I  am  thinking  of  cases  under 
the  Tort  Claims  Act  where  the  Justice  Department  originally  deter- 
mined not  to  represent  an  executive  branch  employee  but  was  later 
sued  to  indemnify  an  individual  who  had  to  obtain  private  counsel. 
The  individual  would  be  suing  under,  perhaps,  2679  (c)  which  provides 
that  Justice  shall  represent  individuals  acting  in  the  scope  of  his 
responsibility.  I  am  also  thinking  of  cases  where  the  Justice  Depart- 
ment has  been  either  forced  to  represent  them  or  ordered  not  to  with- 
draw from  the  case,  or  in  which  it  has  been  sued  to  reimburse  the 
individual  for  having  provided  private  counsel. 

Mr.  Jaffe.  In  what  situation  would  you  have  this  order  to  repre- 
sent or  not  represent  ? 

]\Ir.  LuDLAM.  I  am  thinking  of  an  order  by  Judge  Smith  in  the 
case  of  Ualperine  v.  Kissinger,  where  the  Justice  Department  moved 
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to  withdraw  from  the  case  and  the  judge  would  not  allow  the  Jus-^ 
tice  Department  to  do  so. 

Mr.  Jaffe.  You  are  speaking  of  a  different  division;  that  is  why  I 
was  not  familiar  with  that. 

[A  copy  of  judge  Smith's  order  in  Halperin  v.  Kissinger  appears 
as  exhibit  22  in  the  appendix  at  page  377.] 

Mr.  LuDLAM.  The  other  two  examples  I  am  asking  about  are  cases 
in  which  the  Department  has  been  forced  to  represent  an  individual 
when  it  was  determined  an  individual,  for  example,  is  not  acting  within 
the  scope  of  his  official  duties  and  decided  not  to  prepresent  them 
and  were  sued  to  be  forced  to  represent  them,  or  where  it  Avas  sued  to 
indemnify  an  individual  who  obtained  private  counsel  because  the 
Justice  Department  would  not  represent  him. 

Mr.  Lee.  When  we  get  the  transcript,  let  us  look  at  your  request 
and  confer  with  you  on  it. 

[The  lists  provided  by  the  Department  appear  as  exhibit  88  fol- 
lowing :] 

Exhibit  88 

(«)  List  of  cases  where  Department  has  been  sued  to  provide  counsel  to  aa 
individual  after  having  declined  to  do  so. 

Norman  W.  Lemley  v.  John  M.  Mitchell,  304  F.  Supp.  1271  (1969). 

(h)  List  of  cases  where  Department  lias  been  ordered  to  represent  an  indi- 
vidual after  having  declined  to  do  so. 

None. 

(c)  List  of  cases  where  the  Department  has  unsuccessfully  attempted  to 
withdraw  as  counsel. 

Ealperin  et  .al.  v.  Kissinger  et  al.,  Civil  Action  No.  11-87-73  D.D.C. 

{(l)  List  of  cases  where  tlie  Department  has  been  sued  and  ordered  to  reim- 
burse an  individual  for  the  costs  of  private  counsel  after  the  Department  had 
declined  to  provide  counsel. 

None. 

]Mr.  LuDLAM.  I  will  ask  a  few  brief  questions  about  the  adminis- 
tration of  your  involvement  in  congressional  cases.  Is  there  one  part 
of  the  Justice  Department  or  section  which  will  continually  handle 
all  these  requests  and  actual  provision  of  the  counsel,  or  is  this  split 
up? 

Mr.  Lee.  Tlie  people  that  appear  before  you  today  are  in  the  Civil 
Division.  Most  of  the  representation  in  civil  cases,  indeed,  I  assume 
virtually  all  of  the  representation  in  civil  cases.  Congressman, 
judges,  and  individual  members  of  the  executive  branch  is  handled 
in  this  Ci^^il  Division.  Where  we  occasionally  would  represent  Gov- 
ernment individuals  accused  of  crimes  in  State  courts,  I  would  pre- 
sume they  would  be  handled  by  the  Criminal  Division. 

Mr.  Jaffe.  No.  we  handle  that  too.  Most  of  it  would  be  right  here» 

[Supplemental  question  and  answer  follows:] 

Question.  Would  you  explain  what  special  expertise  your  Division  has  tO' 
handle  cases  lilie  Hillcry  v.  Alhert  and  Consumers  Union  v.  Periodical  Corre- 
spondents Assofiaiion  ■/ 

An^tver.  In  Consiiuurs  Union  of  the  United  States,  Inc.  v.  Periodical  Corre- 
spondents Association,  et  al.,  Civil  No.  1328-73,  USDC,  DC.  plaintiff  filed  an 
action  against  William  H.  Wannall,  Sergeant  at  Arms  of  the  U.S.  Senate,  Ken- 
neth R.  Harding,  Sergeant  at  Arms  of  the  House  of  Representatives,  and  the 
Periodical  Correspondents  Association,  seeliing  accreditation  to  the  Periodical 
Press  Gallaries  of  the  U.S.  Congress.  Plaintiff  alleged  that  the  Periodical  Cor- 
respondents'  Association's   rules   governing   admission    to    the   gallaries   were 
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tmconstitutional  as  an  abridgement  of  plaintiff's  first  amendment  rights  of 
freedom  of  the  press  and  a  denial  of  plaintiff's  fifth  amendment  rights  to  due 
jirocess.  The  Periodical  Correspondents'  Association  is  an  unincorporated  asso- 
ciation comprised  of  members  of  the  Periodical  Press  admitted  to  the  Periodi- 
cal Press  Gallaries.  Under  rule  2  of  the  Rules  Governing  Periodical  Press  Gal- 
laries,  adopted  by  Congress,  an  executive  committee,  elected  by  the  Periodical 
Correspondents'  Association,  controls  the  Periodical  Press  Gallaries.  The  com- 
mittee's purpose  is  to  authenticate  applications  and  confine  the  Periodical 
Press  Gallaries  to  bona  fide  members  of  the  Periodical  Press  as  described  by 
rule  2.  Plaintiff's  application  was  denied  on  the  ground  that  plaintiff's  publica- 
tion, Consumer  Reports,  is  owned  and  operated  by  Consumers  Union,  and 
therefoi'e  does  not  comply  with  the  requirement  of  rule  2  that  an  accredited 
periodical  be  "owned  and  operated  independently  of  any  industry,  business 
association,  or  institution."  Plaintiff  sought  a  declaration  that  the  association's 
refusal  to  approve  plaintiff's  application  violated  the  Constitution  and 
requested  that  the  court  declare  it  eligible  for  membership  in  the  association. 

We  prepared  on  behalf  of  the  above-named  defendants  a  motion  to  dismiss 
or  in  the  alternative  for  summary  judgment.  The  basis  for  this  motion  was 
tliat  the  court  lacked  jurisdiction  over  the  .subject  matter  of  the  complaint  and 
that  no  cause  of  action  had  been  stated  against  the  named  defendants  .since 
they  lack  the  power  to  change  or  implement  the  rules  in  any  way  not  set  forth 
by  the  riiles. 

In  preparing  this  motion  we  utilized  certain  arguments  and  defenses  com- 
monly relied  on  by  the  Division  in  cases  of  this  anture.  We  contended,  inter 
alia,  that: 

(a)  this  was  an  unconsented  suit  against  the  sovereign  and  therefore  barred 
by  the  doctrine  of  sovereign  immunity  ; 

(6)   the  action  involved  political  questions  not  capalile  of  judicial  resolution; 

(c)  the  challenged  rule  does  not  violate  plaintiff's  first  amendment  rights  in 
that  it  does  not  constitute  an  absolute  ban  nor  prior  restraint  upon  plaintiff's 
iiew.sgathering  functions ; 

(d)  the  power  of  the  court  to  compel  official  action  by  mandatory  order  is 
limited  to  the  enforcement  of  nondiscriminatory  ministerial  duties. 

(e)  the  challenged  rule  repesents  a  rea.souable  and  intelligible  standard 
Tvhich  is  fairly  and  equitably  applied  in  a  manner  which  comports  with  due 
process ; 

(/)  the  speech  and  debate  clause  of  the  Constitution  prevents  the  granting 
of  the  relief  sought  by  plaintiff.^ 

The  district  court  found  that  the  rule  was  uncon-stitutional  and  granted  the 
plaintiff  declaratory  relief.  The  Court  of  Appeals  for  the  District  of  Columbia 
reversed  and  remanded.  Petition  for  certiorari  was  denied  on  January  12,  1976. 

In  Julea  W.  HiUcry  v.  Carl  B.  Alhert,  et  al..  Civil  Action  No.  72-1126,  in 
U.S.D.C.  E.D.  La  plaintiff  filed  an  action  against  defendants  Carl  Albert, 
Speaker  of  the  House  of  Representatives.  Representative  William  M.  Colmer, 
chairman  of  the  Rules  Committee  of  the  House,  W.  Pat  Jennings,  Clerk  of  the 
House,  Kenneth  P.  Harding,  Sergeant  at  Arms  of  the  House,  and  the  House  of 
Representatives  seeking  to  set  aside  the  "seniority  system,  rules,  customs  and 
conventions"  presently  in  effect  in  the  House.  Plaintiff  alleged  that  by  opera- 
tion of  the  seniority  system  his  vote  for  a  junior  candidate  in  the  House  was 
•debased  and  he  was  thereby  denied  equal  representation.  Accordingly,  plaintiff 
requested  that  the  court  declare  that  the  alleged  seniority  system  is  unconsti- 
tutional and  that  its  further  use  be  restrained. 

We  prepared  on  liehalf  of  the  above-named  defendants  a  motion  to  dismiss 
or  in  the  alternative  for  summary  judgment.  The  basis  of  this  motion  was  that 
the  court  lacked  jurisdiction  over  the  subject  matter  of  the  complaint  and  that 
no  cause  of  action  had  been  stated  against  the  named  defendants  in  the  action 


1  The  rlistriet  fonrt  opinion  statps  that  "although  thp  defendants  did  not  assert  an 
immnnity  in  their  pleading:s.  tlie  court  raised  the  issue  una  sponte  in  the  course  of  oral 
argrument  because  of  the  deference  owed  by  the  judiciary  to  a  coordinate  branch  of 
Government."  In  fact,  the  Department  attorney  was  talcen  by  surprise  when  the  immunity 
defPTise  was  raised,  as  is  clear  by  the  transcript  of  the  oral  argument  which  appears  a"s 
exhibit  2.i  in  the  appendix  at  p.  .^77.  Althonsh  the  district  court  dismissed  the  applic- 
ability of  lepisaltive  immunity — this  defense  never  even  having  been  raised  by  the 
Department — the  defense  of  lesrislative  immunity  prevailed  in  the  court  of  appeals!  Con- 
sumers Union  request  for  certiorari  of  the  court  of  appeals  decision  was  then  denied  on 
January  12,  1976. 


144 

since  they  have  no  direct  or  special  legislative  involvement  in  the  filling  of 
committee  posts  or  the  selection  of  committee  chairmen. 

In  preparing  this  motion  we  utilized  certain  ai-guments  and  defenses  com- 
monly relied  on  by  tlie  Division  in  cases  of  tliis  nature.  In  this  connection,  we 
contend,  inter  alia,  that  (a)  plaintiff  as  a  voter  lacks  standing  to  maintain 
this  action;  (5)  the  court  lacks  jurisdiction  to  oversee  the  manner  in  which 
the  House  organizes  its  committees  since  its  organization  s  a  politi- 
cal issue;  (c)  the  Housei  itself  is  not  subject  to  injunctive  or  manda- 
tory relief;  and  (d)  the  speech  and  debate  clause  of  the  Constitution  prevents 
the  granting  of  the  relief  sought  by  plaintiff. 

On  January  10,  1973  this  action  was  dismissed  pursuant  to  plaintiff's 
request. 

The   Civil   Division   has  had   considerable   experience   in   handling  jurisdic- 
tional and  constitutional  questions  of  this  nature  and  it  was  necessary  to  rely 
on  other  briefs  and  the  special  knowledge  and  expertise  of  other  attorneys  in 
the  Division  in  these  areas  in  developing  the  points  of  law  relied  on  in  these- 
cases. 

]Mr.  LuDLAM.  Is  there  one  central  place  where  the  files  in  congres- 
sional cases,  the  briefs  and  A'arions  research  papers  would  be  collected? 

yiv.  Lee.  Gathered  together  as  governmental  employee  representa- 
tion cases  ? 

Mr.  LuDLAM.  Or  judge  cases  or  congressional  cases? 

Mr.  Lee.  No,  there  would  not. 

iNIr.  LuDLAM.  If  a  private  individual,  if  Congress  gets  a  private 
counsel  to  represent  a  committee  or  ^Member,  would  that  person  have 
access  to  the  briefs  at  the  Justice  Department  to  assist  him  to  pre- 
pare his  representation  of  that  individual? 

Mr.  Lee.  I  am  not  sure  that  question  can  be  answered  categori- 
cally. Again,  that  is  a  lawyer  to  lawyer  kind  of  problem,  and  some- 
times j'ou  feel  you  can  share  briefs  and  memoranda  of  law  and 
sometimes  you  feel  you  cannot. 

]\Ir.  LuDLAM.  I  am  asking  because  the  issues  in  congi'essional  cases 
are  unusual  issues.  In  many  cases  in  terms  of  the  law  these  would  be 
very  useful  to  a  private  counsel.  ]My  concer-n  is  that  to  be  able  to  have 
access  to  these  papers  might  be  more  difficult  if  the  Justice  Department 
held  them  than  if  Congress  had  its  own  coimsel  with  complete  files. 

Mr.  Lee.  If  they  are  memoranda  of  law,  if  they  are  briefs  I  would 
say  no  problem,  generally,  in  sharing  them.  Those  parts  of  the  files 
that  relate  to  facts  concerning  a  particular  individual  and  case  strat- 
egy, we  would  not  share. 

Mr.  Jaffe.  You  are  not  speaking  of  situations  in  which  Ave  are  in 
the  case  or  in  anyway  are  in  opposition  to  the  Congressman  are 
you? 

]\Ir.  Ludlam.  No.  I  am  talking  about  a  resource  bank  for  a  private 
individual  or  someone  else  to  go  and  obtain  all  the  documents  vrhich 
would  help  them  research  the  issues. 

]Mr.  Jaffe.  I  doubt  we  would  furnish  research  assistance  in  the 
sense  of  having  a  private  attorney  call  up  and  say,  I've  got  a 
difficult  problem  here.  Could  you  put  one  of  your  men  on  it.  and 
send  me  a  memorandum  of  it  because  I  don't  have  time  to  research 
it.  We  might  be  most  reluctant  to  do  that  and  might  refuse,  but  if 
an  attorney  calls  us  up  and  says,  I  understand  you  have  briefed  this 
or  briefed  aspects  of  this  case  in  some  other  situation,  could  I  have 
the  briefs.  I  would  say  no  problem. 
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Mr.  LuDLAM.  "Would  it  be  useful  to  have  a  central  place  where  all 
of  these  various  briefs  and  materials  were  collected  so  that  an  indi- 
vidual who  did  not  know  exactlj^  what  argiunents  had  been  raised  in 
other  cases  and  did  not  know  how  to  identif}-  it  so  you  could  pull  it 
out  could  have  the  materials  as  a  research  bank.  If  these  files  were  in 
one  place  he  could  bring  his  case  together  ? 

Mr.  Jaffe.  "What  you  are  suggesting  is  monumental.  Our  division 
alone  has  35,000  cases.  We  have  clifiiculty  enough  keeping  track  of 
them,  much  less  the  points  that  were  argued  in  each  case. 

Mr.  LuDLAM.  I  am  suggesting  that  if  there  is  a  congressional  office 
which  is  routinely  handling  these  cases,  it  would  have  such  an  organiza- 
tion given  to  its  files  whicli  would  make  it  possible  to  marshall  all  of 
the  various  arguments  that  have  been  raised  in  previous  cases. 

Mr.  GoLDBLOOM.  I  might  suggest  to  you  there  is  a  congressional 
committee  that  has  reg-ularly  reported  to  Congress  in  recent  years  on 
cases  of  some  concern  to  the  Congress.  I  believe  it  is  a  House  com- 
mittee. It  is  a  joint  committee,  and  they  have  published  lists  of  cases 
of  interest  to  Congress.  That  would  be  a  good  starting  point. 

Mr.  LuDLAM.  We  are  talking  about  memorandum  of  law  and 
briefs,  or  whatever,  which  would  go  far  bej'ond  what  that  joint  com- 
mittee collects. 

]Mr.  Lee.  Generall}^,  in  this  area  or  any  other,  it  is  very  helpful  to 
law^^ers  if  they  have  this  kind  of  central  access  to  legal  points  that 
have  been  briefed  before.  It  is  a  matter  of  resources,  and  if  the 
resources  could  be  made  available  to  us  in  this  respect,  or  any  other,. 
I  think  it  would  have  to  be  as  part  of  an  overall  program  which  the 
Justice  Department  would  like  to  have.  We  would  be  delighted. 

[Supplemental  questions  and  answers  foUoAv :] 

Question.  Would  the  Department  share  briefs  and  memorandum  of  law  with 
private  counsel  in  a  separate  case  without  processing  a  Freedom  of  Informa- 
tion Act  request? 

Answer.  In  regard  to  sharing  briefs  and  memoranda  of  law  with  private  coun- 
sel, we  would  see  nothing  wrong  with  that  in  certain  cases ;  however,  we 
would  not  envision  furnishing  research  assistance  to  private  attorneys.  We 
would  like  to  think  that  it  would  be  on  a  lawyer-to-lawyer  basis  and  could  be 
worked  out  in  most  instances. 

Question.  Does  the  Department  have  any  plans  to  create  a  resource  bank  on 
congressional  cases? 

Ansi.vcr.  The  Department  does  not  now  plan  to  create  a  resource  bank  on 
congressional  cases  and  certainly  wouldn't  consider  such  an  act  without  special 
appropriations  for  such  a  purpose. 

Question.  The  question  of  whether  Congress  should  have  its  own  counsel  is 
similar  to  the  question  of  whether  individual  agencies  or  departments  should- 
be  able  to  represent  themselves  in  court  rather  than  being  forced  to  defer  to 
the  Justice  Department.  Would  your  office  compile  for  the  record  copies  of  the 
various  statutes  which  vest  power  in  an  agency  or  department  to  appear  on  its 
own  behalf  in  court? 

Answer.  A  list  of  various  statutes  which  "vest  power  in  an  agency  or 
Department  to  appear  on  its  own  behalf  in  court"  follows : 

1.  Interstate  Commerce  Commission,  49  U.S.C.  16(11). 

2.  Federal  Power  Commission,  16  U.S.C.  825m (c). 

3.  Federal  Home  Loan  Bank  Board,  12  U.S.C.  1464(d)  (1). 

4.  Equal  Employment  Opportunity  Commission.  42  U.S.C.  2000  e^(b). 

5.  National  Labor  Relations  Board,  29  U.S.C.  154(a). 

6.  Securities  Exchange  Commission.  15  U.S.C.  77  T(b). 

7.  Federal  Elections  Commission  (Section  208(a) )   (P.L.  93-343). 
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8.  United  States  International  Trade  Commission  (Section  174,  P.L.  93-618). 

9.  Commodity  Futures  Trading  Commission  (Section  101,  P.L.  93^63), 

10.  Labor  Department  (Section  16,  P.L.  92-576,  33  U.S.C.  921a),  provides 
that  attorneys  appointed  by  the  Secretary  of  Labor  shall  represent  the  Secre- 
tary or  the  Benetits  Review  Board  in  actions  under  the  Longshoremen  and 
Harbor  Compensation  Act.  In  addition.  Section  25e  of  the  Federal  Labor 
Standards  Amendments  of  1974,  P.L.  93-259,  authorizes  the  Secretary  of 
Labor  to  enforce  child  labor  provisions  of  the  act  and  requires  the  Secretary 
of  Labor  to  be  represented  by  the  Solicitor  of  Laltor. 

11.  Some  statutes  conditionally  permit  agencies  to  use  their  own  attorneys  if 
the  Attorney  General  has  not  acted  within  a  given  period  of  time. 

a.  Federal  Trade  Commission,  12  U.S.C.  45(m)  (Alaskan  Pipeline  Act)  per- 
mits commission's  attorneys  to  appear  in  their  own  name  if  the  Attorney  Gen- 
eral does  not  act  in  10  days. 

1).  Environmental  Protection  Agency,  (33  U.S.C.  1366)  Public  Law  92-.500, 
Federal  Water  Polution  Act  Amendments  of  1972  permits  the  administrator  to 
request  the  Attorney  General  to  appear  and  represent  the  Environmental  Pro- 
tection Agency  and  unless  the  Attorney  General  notifies  the  Administrator 
within  a  reasonable  time  that  the  Attorney  General  will  appear,  the  Environ- 
mental Protection  Agency  attorneys  may  appear  for  the  United  States.  Similar 
provisions  are  contained  in  42  U.S.C.  1857h-c  in  regard  to  Air  Pollution  Con- 
trol. 

c.  Interstate  Commerce  Commission,  section  10  Public  Law  93-496  (the 
Amtrak  Improvement  Act  of  1974)  permitting  the  Department  of  Justice  to 
represent  the  Commission  in  all  court  proceedings  relating  to  the  improvement 
of  certain  limited  provisions  of  Rail  Passenger  Services  Act  of  1930.  L'nless 
the  Attorney  General  notifies  the  Commissioner  within  45  days  of  a  request  for 
representation  that  he  will  represent  the  Commissioner,  such  representation 
may  be  made  by  the  attorneys  designated  by  the  Commission. 

d.  Federal  Trade  Commission,  Section  204  of  Public  Law  93-637  by  the  Mag 
nuson-Moss    Warranty — Federal    Trade    Commission    Improvement    Act    which 
amends  .section  16  of  the  Federal  Trade  Commission  Act  to  authorize  the  Com- 
mission to  control  the  litigation  in  the  following  types  of  actions : 

Section  13  actions  relating  to  Injunctive  Relief. 

Section  19  suits  relating  to  Consumer  redress,  judicial  reviews  of  Commission 
rules,  and, 

Section  5  cease  and  desist  orders  and  actions  imder  Section  9  relating  to 
subpena  enforcement. 

Apparently  all  other  litigation  under  the  act  could  be  conducted  by  the  Com- 
mission's attorneys  if  the  Attorney  General  has  failed  to  act  within  45  days 
after  receiving  a  Commission  request  to  do  so. 

e.  Judicial  Review  Act  of  1950.  28  U.S.C.  2341.  et  seq.  deals  with  several 
Commissions  and  the  Secretary  of  Agriculture's  final  orders  and  the  review 
thereof.  28  U.S.C.  2348  provides  for  the  Attorney  General  to  be  responsible  for 
the  proceedings  but  permits  the  agencies  to  also  be  repre.sented.^ 

Question.  Would  yon  explain  your  Department's  reaction  to  recent  legi.slation 
such  as  15  U.S.C.  .^6  which  have  given  agencies  to  represent  themselves  in 
court?  Do  these  developments  arise  in  part  from  a  concern  on  the  part  of  these 
agencies  that  the  Justice  Department  is  not  vigorously  representing  their  inter- 
ests in  coiTrt? 

Anf.n-er.  The  amendment  to  the  Fedrral  Trade  Commission  Act  C15  U.S.C.  56) 
by  the  enactment  of  Public  Law  93-637  was  objected  to  by  the  Department  of 
Justice  as  a  further  erosion  of  the  Attorney  General's  control  of  litigation.  The 
Department  feels  that  the  Attorney  General  must  control  Government  litigation 


'  19.  TT.g.r.  2.'^4R  provides  as  follows  : 

"S  2.'i4"?.  RpprpspntntioT)  in  rroopo'^incr ;  intprvpntion 

"TliP  AttornPT  Gpripral  is  rpsponsiblp  for  finr!  h.ns  control  of  thp  Infprpst.s  of  tlip  Oovprn- 
mpnt-  in  nil  co'irt  prooppdincrs  iindo'"  this  phnptpr.  The  atrpnpy.  .inri  any  party  in  irtprest 
in  tlip  propppflinir  hpforp  tlio  aspn^y  whose  intprests  ■will  bp  afTpptpfl  if  nn  order  of  the 
arrpncy  is  or  Is  not  pnioinpfl.  spt  nsidp.  or  snsppnr!e<1,  may  appear  as  parties  thprpto  of 
their  own  mot'on  anri  as  of  ricrht.  and  he  renrespnted  by  eonnsel  in  anv  rroeppclinsr  to 
revjpw  the  order.  Communities,  assoeiations.  eorporations.  fi-ms.  and  individuals,  whose 
intfrpsts  are  affeeted  by  the  order  of  the  ajrency.  may  intervene  in  any  nroeeedinff  to 
review  the  order.  Thp  Attorney  General  may  not  dispose  of  or  diseontiniie  the  nroeeedinsr 
to  review  over  the  obieetion  of  any  party  or  intervenor.  but  any  intervenor  may  prosp- 
fi'tp,  dpfpnd.  or  eontlnue  the  proceedin.^  unaffected  by  the  action  or  inaction  of  the 
Attorney  Genpral." 
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to  insure  that  Government  agencies  do  not  take  inconsistent  legal  positions  in 
the  Federal  courts  and  that  litigation  is  presented  to  appellate  courts  with  the 
best  possible  case  as  a  vehicle.  It  is  not  known  specifically  why  Congress,  in  its 
wisdom,  continues  to  make  exceptions  to  the  Attorney  General's  exclusive  con- 
trol of  Government  litigation.  Subject  to  his  control  of  litigation  through 
exercise  of  his  professional  judgment,  it  is  our  contention  that  we  do  vigorously 
represent  the  interests  of  the  agencies  before  the  court. 

Question.  If  Congress  wanted  to  make  sure  that  all  of  its  laws  are  vigorously 
defended,  would  it  be  necessary  for  Congress  to  insert  boilerplate  language  in 
every  law  it  passes  enabling  the  agency  administering  the  law  to  defend  that 
law  whenever  your  Department  is  reluctant  to  do  so? 

Ansiver.  It  is  our  contention  that  the  Justice  Department  presently  vigorously 
defend  the  laws  as  passed  by  the  Congress  except  of  course  as  indicated  in  Mr. 
Lee's  testimony  regarding  the  Lovett  case,  and  therefore  it  should  not  be 
necessary  for  the  Congress  to  insert  boilerplate  language  enabling  agencies 
administering  the  law  to  attempt  to  defend  that  law  in  court  when  the  Depart- 
ment of  Justice  "is  reluctant  to  do  so." 

Senator  Abourezk.  I  guess  we  have  run  out  of  questions  for  the 
time  being.  I  want  to  announce  that  we  will  keep  the  record  open 
for  30  days  for  additional  submissions;  if  you  need  longer,  let  us 
know. 

I  want  to  thank  you  all  for  your  appearance  and  frank  answers 
to  the  questions.  We  appreciate  it  very  much,  and  it  will  be  very 
helpful  to  us.  The  committee  will  now  recess,  subject  to  the  call  of  the 
chair. 

Mr.  Lee.  Thank  you,  Mr.  Chairman. 

(Whereupon,  at  12 :40  p.m.,  the  committee  recessed,  subject  to  the 
call  of  the  Chair.) 


HEPRESENTATION  OF  CONGRESS  AND 
CONGRESSIONAL  INTERESTS  IN  COURT 


THURSDAY,  FEBRITARY   19,    1976 

U.S.  Senate, 
Subcommittee  ox  Separation  of  Powers, 

Committee  ox  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met,  pursuant  to  notice,  at  9  a.m.  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  James  Abourezk, 
presiding. 

Present :  Senators  Abourezk  and  Mathias. 

Also  present :  Irene  R.  Margolis  chief  counsel  and  staff  director, 
and  Chuck  Ludlam,  counsel. 

OPENING  STATEMENT  OF  SENATOR  JAMES  ABOUEEZK 

Senator  Abourezk.  The  Subcommittee  on  Separation  of  Powers 
will  today  continue  its  exploration  of  various  policies  of  the  Jus- 
tice Department  with  affect  the  independence  of  Congress. 

At  the  December  12,  1975,  hearing.  Mr.  Lee,  Assistant  Attorney 
General  for  the  Civil  Division,  testified  regarding  the  Department's 
policies  on  when  it  will  provide  defense  counsel  for  Members,  offi- 
cers, employees,  and  committees  of  Congress. 

In  particular,  the  subcommittee  explored  the  Department's  under- 
standing of  the  conflict  which  have  forced  the  Department  to 
refuse  to  defend  the  constitutionality  of  certain  statutes  or  to 
represent  Congress.  When  the  Department  refuses  to  fulfill  these 
duties.  Congress  has  frequentlv  been  forced  to  hire  its  ovvn  coun- 
sel. In  the  case  of  statutes  affecting  the  President's  power  or  sub- 
pena  enforcement  or  contempt  actions  brought  by  Congress  against 
the  executive  branch,  the  Department  acknowledged  it  would  never 
defend  the  statute  or  represent  Congress. 

It  is  clear  from  the  first  day  of  hearings  that,  both  with  re- 
spect to  defending  the  constitutionality  of  its  statutes  and  in  de- 
fending Members  and  committees  of  Congress,  Congress  presently 
relies  heavily  on  the  Department.  The  Department's  refusal  to  han- 
dle many  of  these  cases  leads  the  subcommittee  to  believe  that 
Congress  must  establish  its  own  law  office  to  handle  its  litigation 
needs. 

Today  the  subcommittee  will  explore  in  greater  depth  the  ex- 
tent to  which  the  Department  of  Justice  is  under  an  obligation  to 
defend  the  constitutionality  of  statutes  enacted  by   Congress  and, 

(149) 
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to  the  extent  it  is  not,  what  provisions  must  be  made  to  empower 
Congress  to  defend  its  own  statutes.  Second,  the  subcommittee  will 
explore  the  kinds  of  conflicts  in  which  the  Department  is  involved 
when  it  handles  cases  on  behalf  of  Congress. 

The  subcommittee  is  very  pleased  to  have  Mr.  Simon  Lazarus  of 
the  law  firm  of  Arnold  and  Porter  and  Mr.  Norman  Kedlich, 
Dean  of  the  New  York  University  Law  School  here  today  to  discuss 
these  issues. 

Mr.  Lazarus? 

TESTIMONY  OF  SIMON  LAZAEUS,  ARNOLD  AND  POETER  LAW  FIEM, 

WASHINGTON,   D.C. 

Mr.  Lazarus.  I  am  gratified  by  your  invitation  to  appear  today. 
I  regret  that  a  short  and  I  think  successful  bout  with  the  flu  has 
prevented  me  from  bringing  a  written  statement  with  me. 

My  purpose  this  morning  is  to  discuss  the  question  of  the  oblig- 
ation, if  there  is  one,  of  the  Department  of  Justice  to  uphold 
the  constitutionality  of  statutes  passed  by  Congress  and  signed 
by  the  President  when  they  are  challenged  in  court  and  to  con- 
sider whether  it  is  appropriate  or  when  it  is  appropriate  for  the 
Department  to  fail  to  support  the  constitutionality  of  Federal 
laws,  what  problems  that  raises,  and  what  remedies  there  might 
be,  and  in  particular,  whether  there  is  reason  for  concern  that 
the  interests  of  Congress  are  not  adequately  being  represented 
by  the  manner  in  whicli  this  problem  is  dealt  with  now. 

This  problem  was  raised  in  a  very  dramatic  fashion  several 
months  ago,  as  I'm  sure  you  are  aware,  when  the  Justice  Depart- 
ment, through  the  Attorney  General,  announced  last  May  or  June 
that  it  intended  to  file  an  amicus  curiae  brief  in  the  Supremo 
Court  in  the  case  concerning  the  constitutionality  of  the  Federal 
Election  Campaign  Act  Amendments  of  1974,  one  of  the  most 
important  constitutional  cases  in  many  years. 

In  this  amicus  brief,  the  Attorney  General  stated  it  would 
take  a  so-called  neutral  position  witli  respect  to  the  validity  of 
the  law,  while  at  the  same  time  filing  a  so-called  advocate's  brief, 
also  signed  by  the  Attorney  General  and  the  Solicitor  General, 
which  would   support   the  law. 

The  reasons  given  by  the  Attorney  General  when  it  did  this 
was  that  this  was  a  tremendously  important  case  raising  new 
and  unprecedented  questions  and  it  was  necessary,  the  Attorney 
General  stated,  that  the  Department  of  Justice  not  simply  take  a 
partisan  position  in  favor  of  tlie  law  but  that  it  help  the  Sup- 
reme Court  come  to  the  correct  determination  by  writing  an  ob- 
jective appraisal  of  the  statute. 

Many  people  were.  I  think,  quite  disturbed  by  what  Justice  did 
in  this  case,  particularlv  the  Federal  Election  Commission.  whiHi 
was  extremely  disturbed.  Tlie  Chairman  of  the  Federal  Election 
Commission  implored  the  Attorney  General  not  to  submit  this 
amicus  brief.^  And  the  reason,  I  think,  is  reasonably  clear. 


^A  copy  of  thp  ^Jny  27.  1075.  and  June  5.  1075.  Ipttprs  of  Mr.  Thomas  B.  Curtis, 
rhairman  of  thp  Fpflpral  Elpction  Commission,  to  Mr.  Edward  H.  Lpvi.  Attornpv  General, 
appear  as  exhibits  CO  and  G3  in  the  text  at  pp.  120  to  121  and  122  to  124. 
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It  was  well  known,  and  it  was  reported  in  the  press,  that  both  the 
Attorney  General  and  the  Solicitor  General,  m  fact,  personally 
had  the  most  profound  reservations  about  the  constitutionality  of 
much  of  the  Federal  Election  Campaijtrn  Act.  And  it  was  felt  by  the 
Chairman  of  the  Federal  Election  Commission  and  others,  that 
the  submission  of  this  amicus  brief  was,  in  effect,  a  way  of  indicating^ 
to  the  court  that  the  Attorney  General  and  the  Solicitor  General 
did  not  really  have  great  confidence  in  the  validity  of  the  law  and, 
indeed,  felt  very  strongly  that  the  laws  should  not  be  upheld  by  the 
Supreme  Court. 

I  was  asked,  when  I  agreed  to  come  here  today,  to  discuss  whether 
in  taking  this  stand  or  perhaps  in  some  future  case  taking  a  stand 
in  outright  opposition  to  tlie  validity  of  a  law,  whether  the  Justice 
Department  would,  in  my  judgment,  be  violating  a  statutory  or  con- 
stitutional obligation.  I  think  the  answer  is  no. 

I  don't  think  that  one  can  legitimately  construe  any  of  the  var- 
ious provisions  of  the  T'nitod  States  Code  denning  the  Attorney 
General's  obligations  and  authority  or  any  provision  of  the  Con- 
stitution to  require  the  Attorney  General  or  the  Solicitor  General 
to  support  the  constitutionality  of  laws  that  are  challenged  in  the 
courts. 

However,  I  think  that  it  has  always  been  understood,  as  a  matter 
of  practice,  that  that  is  what  the  Solicitor  General  is  there  for.  He 
is  there  to  be  a  responsible  and  distinguished  advocate  for  the  inter- 
ests of  the  U.S.  Government,  which  is  generally  understood  to  include 
the  Congress,  as  well  as  the  executive  branch.  And  I  think  this  is 
reflected  in  our  practice. 

I  have  gathered  a  few  signs  along  the  historical  road  which 
point  to  that  conclusion.  The  committee  report  of  the  Committee 
of  Consrress — it  was  a  joint  committee  that  proposed  establishing 
the  Office  of  the  Solicitor  General  in  1870.  They  described  their 
purpose  in  this  way.  They  said: 

"We  propose  to  have  a  man  with  such  learned  ability  and  experience  that  he 
can  be  sent  to  New  Orleans  or  to  New  York  or  into  any  court,  wherever  the 
Government  has  any  interest  in  litigation,  and  there  present  the  case  of  the 
United  States  as  it  should  be  presented. 

That  was  their  idea  and  I  think  that  that's  always  been  our 
idea  of  what  it  is  the  Department  of  Justice  is  supposed  to  do. 
The  Department,  and  the  Solicitor  General's  Office,  in  particular, 
does  not  ahvays  blindly  push  for  the  narrow  interests  of  the  agency 
it  happens  to  be  defending  at  a  particular  moment  and  that's^  also 
understood. 

However,  the  standard  by  which  the  Department  and  the  Solic- 
tor General's  Office  has  historically  determined  whether  it  should 
uphold  the  position  that  has  been  taken  by  an  executive  agency 
or  an  administrative  agency  has  always  been,  according  to  Robert 
L.  Stern,  who  is  one  of  the  most  eminent  authorities  on  the  Solici- 
tor General's  Office,  that  the  position  taken  by  the  aironcy  would 
be  supportive  unless  there  was  "no  respectable 'argument"'  in  favor 
of  the  agency's  position.^ 

^  A  ropy  of  the  Ipttfr  of  .Tuly  10.  1!>7.-.  from  Mr.  Stern  to  ^^^.  Lnzanis  innkin"  this 
^tatemont  j,,.pe:..rs  as  exhibit  7fi  in  the  iipDenrlix-  nt  .>.  4n«.  Fo„r  suhseru.ent  fetters 
iinonp  Mr.  I.fix.yiis.  Mr.  Stern,  and  the  Solicitor  General,  Mr.  Robert  Bork  appear  as 
•exhibits  77.  78,  79.  and  80  in  the  appendix  at  pp.  499  to  502  '  '*i'i'®^^  ^* 
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If  that  standard  were  applied  to  the  Federal  Election  Campaign 
Act,  I  think  it's  quite  clear  that  the  Justice  Department  would  have 
taken  a  position  in  support  of  the  law,  because  there's  no  question  that 
even  the  most  vulnerable  provisions  of  the  Federal  Election  Campaign 
Act  could  be  supported  by  very  respectable,  if  not  very  strong,  ar- 
guments. 

And  prior  to  this  time,  it  has  always  been  the  practice  of  the 
Attorney  General  to  refuse  to  give  an  opinion  on  the  constitutional- 
ity of  a  statute  when  questioned  to  do  so  by  the  President  or  by  the 
head  of  an  executive  department.  The  rule  was,  as  most  recently 
stated  in  1942  by  Francis  Biddle  when  he  was  Attorney  General — 
Solicitor  General's  Office  would  have  been  obligated  to  give  whole- 
he  said: 

Ordinarily  I  would  be  content  to  say  that  is  not  within  the  province  of  the 
Attorney  General  to  declare  an  act  of  Congress  unconstitutional,  at  least  where 
it  does  not  involve  any  conflict  between  the  prerogatives  of  the  legislative 
department  and  those  of  the  executive  department.  And  then  when  an  act  is 
passed,  it  is  the  duty  of  the  executive  department  to  administer  it  until  it  is 
declared  unconstitutional  by  the  courts.'^ 

I  think  that  that  expresses  our  understanding  of  what  the  Attor- 
ney General's  role  is  supposed  to  be,  although  I  don't  think  there 
is  anj^  real  statutory  or  constitutional  basis  for  saying  that  he  has 
a  legal  obligation  to  take  that  position. 

I  think  that  the  problem  is  w^hat  is  most  disturbing  to  the  people 
who  are  concerned  about  what  the  Justice  Department  did  in  Buck- 
ley V.  Valeo,  which  is  the  Federal  Election  Campaign  Act  case,  as 
you  know. 

What  would  be  the  consequences,  if  it  were  understood  that 
it  was  part  of  the  Attorney  General's  function  when  he  thought 
a  constitutional  issue  was  important  enough  to  simply  go  to  court 
and  say,  "These  are  my  views"  and  represent  that  those  views  are 
the  views  of  the  United  States. 

The  amicus  curiae  brief  that  was  filed  in  the  Supreme  Court — 
which,  in  effect,  revealed  that  the  Justice  Department  was  taking 
at  one  and  the  same  time  an  advocate's  and  a  neutral  position 
on  the  law — was  filed  in  the  name  of  the  United  States.  And 
I  think  that  that  is  a  very  disturbing  issue.  To  be  sure  it's  perfectly 
clear  what  authority  the  Attorney  General  has  when  he  comes  to 
court  to  defend  an  action  of  the  Government,  such  as  the  passage- 
of  a  law.  It's  even  reasonably  clear  what  authority  he  has  "to 
come  in  and  represent  the  interests  of  the  executive  branch,  if 
they  conflict  with  the  law,  which  is  a  very  rare  occurrence,  I  would 
say. 

But  I  see  no  basis  for  coming  into  court  and  simply  giving  an 
opinion  which  is  a  personal  opinion,  such  as  he  might  express  in  a 
law  review  article,  where  it  would  be  perfectly  appropriate  for  him 
to  express  such  an  opinion. 

'Wliile  I  think  he  has  no  statutory  or  constitutional  obligation 
to  agree  with  my  position,  I  think  that  the  consquences  of  more  asser- 
tions by  the  Department  of  this  type  of  personal  authority,  as 

-40  Op.  A.G.  158,  160  (Feb.  3,  1942),  quoting  3S  Op.  A.G.  252,  253  (Aug.  16,  1935). 
This  same  statement  is  qnotea  in  3H  up.  A.G.  11,  13  (Mar.  26,  1937).  A  copv  of  each  of 
those  three  opinions  appear  as  exhibits  109,  110,  and  111,  in  the  appendix  at  pp.  663 
to  6C6,  066  to  609,  and  669  to  671,  respectively. 


153 

reflected  in  Buckley  v.  Yaleo^  should  give  future  Attorneys  Gen- 
eral pause  as  to  whether  they  would  do  this  more  often. 

I  think  that  if  Congress  got  the  idea  that  the  Solicitor  Gen- 
eral and  the  Attorney  General  would  do  this  more  frequently,  it 
would  be  very  disturbed  and  it  would  take  steps  to  prevent  it,  which 
it  clearly  could.  There  is  some  question — and  I  think  the  question 
is  raised  by  aspects  of  the  decision,  Buckley  v.  Yaleo  —  whether  Con- 
gress could  establish  a  separate  office,  the  occupants  of  which  or  the 
head  of  which  appointed  by  Congress  itself  to  defend  the  consti- 
tutionality of  statutes  and  take  that  authority  away  from  the 
executive  branch  altogether.  That's  not  any  longer  clear.  But  it's  a  way 
around  the  executive  branch  and  take  it  away  from  the  Justice 
Department,  as  we  presently  know  it,  and  take  it  away  from  the 
Solicitor  General's  Office.  And  I'm  quite  sure  that  that  would 
happen — quite  sure  that  Justice  would  lose  its  immensely  im- 
portant monopoly  or  near  monopoly  over  the  power  to  represent 
the  United  States  in  court,  and  particularly  with  respect  to  the 
constitutionality  of  statutes — if  Congress  believed  that  its  enact- 
ments would  not  be  faithfully  upheld  and  vigorously  upheld  by  the 
Department. 

Some  people  probably  would  think  that  wouldn't  necessarily 
be  a  bad  thing.  Some  people  would  undoubtedly  think  that  it  might 
be  very  useful  if  Justice  lost  a  lot  of  its  power  or  even  if  the 
executive  branch  lost  power  to  an  office  that  Congress  might 
establish  to  represent  itself. 

In  some  areas  that  might  be  true,  but  I  think  that  the  fact  that 
the  Department  of  Justice  is  understood  to  represent  the  United 
States  is  a  good  myth  and  it  ought  to  be  preserved  and  it  ought  to 
be  used.  And  that  is  what  I  think  is  most  disturbing  about  what 
happened  in  Buckley  v.  Yaleo. 

I  think  that  that  myth  cannot  be  sustained  if  the  Department 
or  the  head  of  the  Department  believes  that  his  personal  views 
can  be  expressed  and  given  the  prestige  of  the  Department's  trad- 
itional authority  as  virtually  the  only  spokesman  of  the  United 
States  in  court. 

I  think  the  Justice  Department  now  stands  as  a  kind  of  a  s^^m- 
bol  of  the  myth,  which  is  an  important  and  useful  myth,  that 
our  Government  is  a  govermnent  of  laws  and  not  men.  It's  under- 
stood that  the  Justice  Department  stands  up  to  the  law  even  when 
the  law  conflicts  with  the  interests  or  views  of  the  President.  It 
can  investigate  the  CIA  and  supposedly  do  an  honorable  job. 

It  can  even  investigate  the  President,  as  it  did  in  the  Watergate 
affair,  and  do  an  honorable  job — or  so  it  is  thought. 

Senator  Abourezk.  "VYell,  that  really  wasn't  the  Justice  Depart- 
ment that  investigated  the  President.  It  was  the  Special  Prosecu- 
tor. 

Mr.  Lazarus.  Exactly.  And  I  think  that  that 

Senator  Abourezk.  And  the  Justice  Department  itself  has  been 
accused  of  doing  a  dishonorable  job  during  the  course  of  its  in- 
vestigation. 

Mr.  Lazarus.  I  have  heard  such  accusations  and  I'm  aware  of  that. 
And  I  think  that  whole  episode  is  a  tremendously  important  thing 
to  examine  in  talking  about  the  role  of  Justice  ought  to  be. 
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What  happened  after  Watergate  is  that  Congress  used  its  con- 
firmation power  to  require  the  Attorney  General  to  appoint  the  Special 
Prosecutor  and  to  define  in  excrnciatins^  detail  the  mandate  of  the 
Special  Prosecutor.  In  this  way  Congress  exacted  from  the  new  Attor- 
ney General  a  promise  that  the  tremendous  ]wwers  of  that  office  were 
to  be  directed  against  the  President  himself. 

And,  as  we  all  know,  that  commitment  was  enforced;  the  Attor- 
ney General  resigned  when  the  President  attempted  to  make  him 
go  back  on  that  commitment.  The  firestorm  that  followed  the  Sat- 
urday Night  Massacre  made  it  a  political  fact  that  the  next  Special 
Prosecutor  became  completely  unaccountable.  Such  was  the  effect  of 
the  mandate  that  Richardson  took  into  office  with  him. 

And  I  think  that  what  happened  then  fulfilled  this  popular 
notion  of  what  Justice  ought  to  be — what  the  Department  of 
Justice  ought  to  be.  It  ought  to  be  the  instrument  of  the  law,  the 
law  understood  as  representing  the  things  tliat  are  written 
down  in  the  lawbooks  and  not  the  personal  or  political  views  of 
the  chief  executive  of  that  department  or  the  Chief  Executive  of 
the  United  States. 

And  I  think  that  that  general  concept  of  Justice  ought  to  be 
promoted  and  I  think  it  is  with  that  general  objective  most 
fundamentally  in  mind  that  we  ought  to  address  the  question  of 
whether  Justice  should  uphold  the  constitutionality  of  laws  when 
they  are  challenged,  when  it  cannot,  and  when  it  may  be  per- 
mitted not  to  do  so,  and  what  type  of  action  Congress  ought  to 
take  in  order  to  remedy  whatever  problems  there  are. 

I  think  I  will  just  skip  over  the  other  things  that  I  had  plan- 
ned to  put  in  my  statement  so  that  you  can  ask  questions.  Just 
briefly,  in  terms  of  remedies  and  problems,  I  think  that  my  gen- 
eral feeling  is  that  a  congressional  litigating  arm,  which  is  called 
into  question  by  Buckley  v.  Valso,  may  not  be  precluded  in  all 
respects  or  for  all  reasons.  However,  I  would  tend  not  to  be  in 
favor  of  that. 

I  think  it  is  better  to  use  the  confirmation  power  and  other 
sources  of  congressional  authority  over  the  Attorney  General  to 
enforce  upon  him  the  kind  of  mandate,  the  kind  of  impression  of 
what  his  job  is,  that  was  imposed  on  Elliot   Richardson. 

Senator  Abotttjezk.  Do  you  mean  that  you  are  opposed  to  estab- 
lishing a  congressional  counsel,  a  counsel  of  Congress? 

]Mr.  Lazarfs.  Well,  I  think  that  there  are  many  things  that  a 
congressional  counsel  might  be  empowered  to  do. 

Senator  Abotjrezk.  But,  I  mean,  did  I  understand  you  to  say  you 
oppose  that  concept? 

Mr.  Lazarus.  I  wouldn't  oppose  that  concept  if  the  role  were 
primarily  as  a  general  coimsel  to  any  entity.  My  inclination  would 
be  to  oppose  giving  that  counsel  the  authority  to  go  to  court  at  least  in 
a  lot  of  instances. 

My  mandate  here  todav  as  rather  narrow.  I  was  directed  to 
address  myself  to  upholding  the  constitutionality  of  Federal  laws 
in  court  and  the  question  of  whether  the  Attorney  General  should 
do  so  and  what  the  remedies  are  if  he  doesn't. 

I  don't  think  that  that  problem 
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Senator  Aboueezk.  Well,  if  you're  going  to  restrict  a  counsel  for 
Congress,  assuming  it  came  into  existence,  to  just  that — just  ad- 
vising Congress  on  its  legal  position — then  the  proposal  won't  be 
very  effective.  Trying  to  use  the  confirmation  powers  to  require 
the"  Justice  Department  to  do  what  it  ought  to  do-— but  what,  I'll 
admit,  it  probably  can't  do  because  of  a  conflict  in  some  cases^ 
you're  relying  on  a   process  that  does  not  always  work. 

I'll  give  you  an  example.  When  the  Judiciary  Conmiittee,  during 
the  confirmation  of  Elliot  Richardson,  made  him  commit  himself 
to  the  appointment  of  a  special  prosecutor,  that  was  a  hot  public 
issue.  And  I  guess  I  don't  have  to  tell  you  how  hot  it  was  at  that 
time.  And  there  was  little  else  he  could  do  but  to  exceed  the  Senate's 
demands.  And  had  he  not  done  so,  he  might  have  lost  his  confirmation, 
which  gives  you  an  idea  of  how  hot  that  issue  was  at  the  time. 

In  the  absence  of  that  kind  of  an  issue,  I  can  see  an  Attorney 
General  designate  sitting  right  where  you  are  and  one  or  two  Sen- 
ators trying  to  press  him  on  what  he  ought  to  do  by  way  of  re- 
presenting Congress.  And  he  could  be  vague  for  three  days  about 
what  he  might  do  and  never  make  one  single  promise  and  then 
the  ball  game's  over  with.  You're  right  back  to  where  you  are  now. 

So  I  think  that  the  confirmation  process  itself  was  not  suitable  for 
that  kind  of  a  thing.  Only  in  cases  of  high  public  interest  would 
it  be  suitable,  such  as  with  appointment  of  the  present  special 
prosecutor. 

Mr.  Lazarus.  Yes;  I  understand  that  obviously  what  you  say  is 
correct.  ]\Ir.  Chairman,  let  me  clarify  what  I  mean  to  say  about 
this  issue. 

I  think,  first  of  all,  at  this  point  the  possibility  that  the  At- 
torney General  or  the  Solicitor  General  will  simply  voice  their 
personal  views  as  a  basis  for  opposing  the  constitutionality  of  a 
Federal  law  is  not  something  that  justifies  creating  a  congres- 
sional counsel's  office.  There  may  be  many  other  things  for  such  a 
counsel  to  do  that  do  justify  it.  That  would  not — it's  only  really 
happened,  I  think,  once  as  far  as  I  know  and  the  Justice  Department 
has  tried  to  find  some  precedents  for  it,  for  what  they  did  in  Buckley  v. 
Yoleo  and  they  couldn't. 

The  problem  of  the  Justice  Department  opposing  a  law  or  not 
wholly  supporting  it  because  there  is  a  conflict  between  the  in- 
terests of  the  executive  branch  and  the  terms  of  the  statute  is  pos- 
sibly a  more  serious  problem.  In  that  case,  I  think  Justice  would 
not  be  unjustified  in  representing  the  interests  of  the  executive 
branch.  Provision  obviously  should  be  made  for  support  of  the  law 
in  court. 

So  far  as  I  know,  such  provision  has  effectively  been  made.  If  that 
were  a  recurrent  problem,  then  establishing  a  congressional  counsel 
could  be  justified  on  that  ground  alone,  although  I  think  that  it  would 
make  more  sense  to  provide  in  statutes,  in  bills  that  are  passed,  where  it 
is  obvious  that  there  is  such  a  conflict. 

For  example,  in  the  post -Watergate  period,  there  have  been 
a  number  of  ways  in  which  Congress  has  attempted  to  assert  more 
authority  over  the  executive  branch  than  it  had  in  the  past  in  leg- 
islation. For  example,  there  has  been  a  rash  of  legislation  which 
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has  had  provisions  for  some  type  of  legislative  veto  of  regula- 
tions to  be  promulgated  under  the  law.  You're  probably  familiar 
with  some  of  these:  the  Federal  Election  Campaign  Act  is  one  such 
law. 

Obviously,  the  interests  of  the  executive  branch  do  not  accord  with 
the  terms  of  that  law  and  when  such  provisions  get  challenged 
in  court,  they  probably  will  not  be  adequately  supported  by  the  Jus- 
tice Departrnent.  It's  possible  to  provide  in  the  law  itself  for  some 
form  of  litigation  support  for  such  provisions. 

Senator  Abourezk.  Mr,  Ludlam,  counsel  to  the  Subcommittee  on 
Separation  of  Powers  has  some  questions  he  would  like  to  ask  you. 

Mr.  Lazarus.  Sure. 

Mr.  Ludlam.  First  I  have  one  question  following  up  on  your 
statement  about  the  proposal  to  create  a  Congressional  Legal  Counsel. 
You  w^ere  talking  only  about  whether  a  counsel  would  be  needed  to 
defend  the  constitutionality  of  statutes.  You  are  not  addressing  the 
question  of  whether  there  would  be  need  for  a  counsel  to  defend  Con- 
giess  when  Congress  is  involved  involuntarily  in  litigation? 

Mr.  Lazarus.  Yes,  exactly — absolutely — I  was  simply  stating 
that  this  problem  that  I'm  supposed  to  be  concentrating  on  this 
morning,  is  not  in  itself,  at  this  time,  it  seems  to  me,  a  basis  for 
creating  a  litigating  arm.  But  there  may  be  other  bases.  I  would 
say  that  the  problem  that  you're  addressing  yourself  to  right  here 
is,  I  think,  a  relatively  simple  make  or  buy  decision. 

If  it  happens  enough,  you  stop  buying  it  and  you  make  it.  You 
have  your  own  counsel. 

Mr.  Ludlam.  So  if  Congress  found  sufficient  reason  on  other 
grounds  to  establish  a  counsel,  involvement  in  constitutional  cases 
is  something  the  counsel  could  do  as  well? 

Mr.  Lazarus.  Yes,  of  course,  if  there  was  sufficient  reason  to  have 
an  Office  of  Congressional  Counsel  and  particularly  if  his  respon- 
sibilities included  litigation  for  other  reasons,  such  as  representing 
Members  who  are  challenged  in  the  course  of  their  official  duties 
on  issues  that  are  important  to  the  issues  of  Congress  and  so  forth, 
for  example,  participation  in  cases  like  the  Gravel  litigation.  Doe  v. 
McMillan  and  so  forth,  then  there  may  be  reason  to  establish  the  ofl^ice. 

Mr.  Ludlam.  With  regai'd  to  constitutional  cases  there  are  for 
example  cases  where  the  Justice  Department  didn't  totally  fail  to 
defend  the  constitutionality  of  a  statute.  In  some  of  those  cases,  it  was 
attacking  tho  constitutionality  of  such  a  statute.  But  in  others  it  is  just 
not  very  enthusiastic. 

Therefore,  there  may  be  cases  wliere  Congress  wanted  to  have  its 
position  stated,  even  though  the  Justice  Department  may  be  more  or 
less  on  the  same  side. 

Mr.  Lazarus.  I  understand  that.  Obviously,  if  there  were  other 
good  reasons  that  were  sufficient  to  support  the  establishment  of 
a  congressional  litigating  arm,  then  responsibilities  such  as  those 
I'm  talking  about  would  be  included  within  it  because  it  would  make 
economic  sense  to  do  so. 

Mr.  Ludlam.  All  right.  Let  me  proceed  with  a  line  of  questions 
that  I  have  prepared.  But  to  preface  these,  I  would  like  to  recount 
briefly  the  Justice  Department's  testimony  at  the  December  12  hear- 
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ing.  At  that  hearing,  the  Department  of  Justice  representative  as- 
serted that  the  Department  was  not  obligated  to  defend  the  con- 
stitutionality of  the  statute  wliich,  "would  have  the  effect  of  limiting 
the  President's  constitutional  powers  and  prerogatives"  or  "where 
the  Attorney  General  believes  not  only  personally  as  a  matter  of 
conscience,  but  also  in  his  official  capacity  as  the  chief  le;^al  ofhcer 
of  the  United  States  that  a  law  is  so  patently  unconstitutional  that 
it  cannot  be  defended."  ^ 

I  think  we  should  start  with  that  as  a  statement  of  the  Justice 
Department's  present  position  on  the  ultimate  question  we're  dis- 
cussing here.  Let  me  start  with  a  few  preliminary  questions  about 
the  separation  of  powers  and  the  general  obligation  of  the  Depart- 
ment. 

I  think  you  will  agree  with  the  basic  principle  that  because 
our  constitutional  system  operates  by  balancing  the  powers  of  three 
coequal  branches  of  Government,  a  great  deal  of  accommodation  on 
the  part  of  each  branch  is  necessary  for  the  system  to  function  at  all. 

Mr.  Lazarus.  Yes.  And  I  would — well,  do  you  want  me  to  re- 
spond to  all  of  this? 

Mr.  Lltjlam.  Let  me  proceed.  For  its  part,  for  example,  the  exec- 
utive l)ranch  is  frequently  called  upon  to  administer  programs  and 
laws  which  it  may  feel  are  unwise  or  uneconomical  or  even  pro- 
grams and  laws  which  were  enacted  over  Presidential  veto.  If  the 
executive  branch  simply  ignored  these  programs  aand  laws,  wouldn't 
a  serious  constitutional  confrontation  result? 

Mr.  Lazarus.  I  couldn't  agree  inoi-e  and  I  tliink  that's  why  it's 
so  important  that  Justice  play  the  kind  of  role  that  people  expect 
it  to  and  that  is  a  role  of  enforcing  the  law  within  the  executive 
branch,  of  telling  agencies  and  the  President,  "I  don't  care  w^hat  you 
think.  This  is  the  law." 

And  I  think  that's  what  Justice's  role  ought  to  be. 

Mr.  LuDLAM.  Article  II,  section  B  of  the  Constitution  states  that 
the  President,  "shall  take  care  that  the  laws  be  faithfully  executed." 
Now,  isn't  it  true  that  one  of  the  laws  in  which  the  President  takes 
care  that  the  laws  are  faithfully  executed  is  for  him  to  direct  sub- 
ordinates to  defend  the  constitutionality  of  statutes  enacted  by  Con- 
gress when  they  are  challenged  in  court? 

Is  that  part  of  the  take-care  function,  as  a  general  proposition? 

Mr.  Lazarus.  Well,  it's  certainly  part  of  what  we  expect  the  De- 
partment of  Justice  to  do.  Whether  that  expectation  can  also  be 
looked  upon  as  an  obligation  that  comes  forth  from  the  faithfully 
executed  clause  is  a  question  I  don't  really  know  the  answer  to  and  I 
don't  really  think  that  it's  tremendously  important. 

Mr.  Ludlam.  As  a  general  proposition,  is  the  President  under  any 
less  of  an  obligation  to  defend  the  constitutional  it  v  of  the  law  when 
it  is  enacted  over  his  veto  or  would  the  Pi-esident's  obligation  to  de- 
fend the  constitutionality  of  the  law  be  the  same  as  when  he  did  not 
initially  veto  the  law? 

Mr.  Lazarus.  Mv  inclination  is  to  think  that  the  veto  should  oft^n- 
erally  not  make  a  difference.  I  think,  however,  it's  difficult  to  talk 


1  See  text  at  p.  6. 
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in  the  abstract  about  these  things.  The  fact  of  the  matter  it  that,  as 
far  as  I  know,  the  Justice  Department  has  virtually  always  upheld 
the  constitutionality  of  Federal  laws  and  it  should  continue  to  do  so. 

Whether  it  is  constitutionally  obligated  to  do  so,  I  don't  know.  Biit 
we'd  have  a  very  different  kind  of  government  if  it  didn't,  and  it 
wouldn't  be  better. 

Mr.  LuDLAM.  For  example,  if  the  Congress  passes  a  law  which  the 
President,  in  good  faith,  believes  infringes  upon  his  constitutional 
power,  do  you  believe  that  the  President  or  his  subordinates  are  un- 
der an  obligation  to  defend  the  constitutionality  of  that  kind  of  law  ? 

Mr.  Lazakus.  I  think  two  things.  The  most  important  thing  is  that 
the  Department  and  the  President  ought  to  be  accommodating,  as 
you  stated.  If  the  Justice  Department  were  to  become  a  tremendously 
partisan  instrument  of  executive  branch  interests  and  ignore  or  op- 
pose every  law  that  in  some  way  or  another  infringed  upon  the  in- 
terest of  the  executive  branch,  again,  we'd  have  a  very  different  type 
of  system  than  we  have  now. 

But  I  do  think  that  where  there  is  a  very  serious  impairment  of 
executive  branch  interests  and  that  impairment  may  reasonably  be 
said — not  necessarily  conclusively — but  reasonably  be  said  to  violate 
the  Constitution,  that  that  interest  of  the  executive  branch  ought  to 
he  defended  and  it  might  as  w^ell  be  defended  by  the  Justice  Depart- 
ment, as  long  as  there  is  somebody  else  around  to  effectively  present 
the  case  for  the  law  in  court. 

Mr.  LuDLAM.  And  that  was  my  next  (question.  In  those  cases  where 
there  is  this  good  reason  why  the  Justice  Department  should  not  be 
defending  a  law  and  they  choose  not  to  defend  the  law,  is  it  part 
of  the  faithful  execution  function  to  see  that  someone  defends  the 
law 

Mr.  Lazartjs.  Yes. 

]Mr.  LiTDLAM  [continuing].  Even  if  it  isn't  the  President  himself 
or  the  President's  subordinate? 

Mr.  Lazaeus.  Certainly. 

Mr.  LuDLAM.  Now,  the  Justice  Department's  client,  if  you  will,  in 
most  cases  is  the  United  States,  but  the  Department  itself,  particu- 
larly the  Solicitor  General,  view  themselves  as  having  a  special  obli- 
gation to  the  courts  which  goes  beyond  the  narrow  interests  of  their 
client,  the  United  States,  or  their  client,  the  executive  branch. 

Doesn't  the  Department  and  the  Solicitor  have  a  special  obliga- 
tion to  defend  the  constitutionality  of  statutes  even  in  cases  where 
they  believe  that  they  are  perhaps  unconstitutional  so  that  the 
courts  can  function  effectively?  Does  the  Department,  for  example, 
and  Solicitor  have  a  special  obligation  to  see  that  the  adversary 
process  upon  which  the  courts  depend  functions  effectively? 

Mr.  Lazarus.  Yes.  I  think  they  do.  And  I  think  that  that  is  a 
good  question.  And  when  you  look  at  the  Buckley  v.  Valeo  litiga- 
tion, I  believe  that  that  perspective  casts  further  doubt  on  the  wis- 
dom of  the  Solicitor  General's  submission  of  an  amicus  brief  that, 
in  effect,  showed  that  he  and  the  Attorney  General  didn't  particu- 
larly support  the  validity  of  the  Federal  Election  Campaign  Act. 
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In  that  case,  there  were  extremely  competent  counsel,  to  say  the 
least,  on  all  sides  of  the  litigation.  The  case  against  the  act  was 
being  argued  by  Covington  &  Burling  and  by  Prof.  Ralph  Winter 
of  the  Yale  Law  School.  And  the  case  for  the  act  was  being  pre- 
sented bv  Justice,  the  Commission,  by  Wilmer.  Cutler  Sz  PickerinL;-.  and 
in  the  Supreme  Court  by  Archibald  Cox  on  behalf  of  Senators 
Kennedy  and  Scott,  in  effect,  representing  the  views  of  Congress.^ 

There  really  was  no  need,  I  don't  think,  for  that  amicus  brief. 
I  don't  think  that  that  really  contributed  any  views  that  weren't 
coming  forth  from  the  briefs  of  other  parties  and  from  the  volumi- 
nous amount  of  literature  that  existed  in  the  law  reviews.  It  served 
only  the  function  of  tip])ing  off  the  court  as  to  v.-liat  the  personal 
views  of  the  Attorney  General  and  the  Solicitor  General  were. 

Mr.  LuDLAM.  Let  me  make  one  point  in  that  regard.  The  amicus 
brief,  so  titled,  on  behalf  of  the  Justice  Department,  had  five  sec- 
tions to  it.  And  the  first  four  sections  did  in  fact,  contain  an  amicus 
brief.  At  the  start  of  the  fifth  section  they  dropped  a  footnote  and 
said  that  in  this  section  of  this  amicus  brief  we  are  speaking  as  an 
advocate  and  we  think  that  the  statute,  in  certain  respects,  is  un- 
constitutional. Therefore  in  that  fifth  section,  even  though  that  was 
phj^sically  a  part  of  the  amicus  brief,  the  Department  was  actually 
attacking  the  statute.- 

Mr.  Lazarus.  I  believe  those  aspects  of  the  statute  were  the  powers 
of  the  Federal  Election  Commission,  which  were  being  challenged 
on  separation  of  powers  grounds  and  on  that  point,  I  don't  think 
it's  wrong  for  the  Justice  Department  to  oppose  the  law  because 
there  was  a  very  serious  question 

Mr.  LuDLAivr,  I'm  questioning  the  style  and  the  format  of  the 
Department's  presentation  of  its  position. 

Mr.  Lazarus.  I  understand.  No.  I  see  your  point. 

Mr.  LuDLAM.  Because  it  is  the  courts  and  not  the  executive  branch 
which  has  the  ultimate  power  to  determine  whether  or  not  a  statute 
is,  in  fact,  unconstitutional — this  being  a  proposition,  I  think,  was 
clearly  stated  in  the  Nixon  case — shouldn't  the  executive  branch 
make  every  reasonable  presumption  that  a  statute  is,  in  fact,  con- 
stitutional and  defend  it  as  such? 

]Mr.  Lazarus.  Of  course,  that's  true.  And  it's  not  just  a  sort  of 
technical  rule  of  law.  The  reason,  it  seems  to  me,  or  some  other 
court  definitively  rules  otherwise,  is  that  a  law  passed  by  Congress 
and  signed  by  the  President  is  the  ultimate  product  of  the  national 
democratic  process.  This  is  a  democracy  and  the  decisions  of  the 
people — especially  decisions  that  are  as  extensively  considered  by 
the  Congress  and  by  the  public  as  the  decisions  embodied  in  the 
Federal  Election  Campaign  Act — are  to  be  iriven  the  hiofhest  respect. 

It's  not  for  some  appointed  official  to  simply  say,  "In  my  judg- 
ment this  law  is  bad.  'WTiat  the  people  have  done  here  is  bad.'' 


'  ?ipp  text  at  p.  5S  nnd  exhibit  116  in  the  appendix  at  p.  6S?!. 

2  The  Dejiartaient's  so-called  aniicHs  brief  is  described  in  the  footnote  on  p.  1?>9.  A  copy 
of  the  fifth  section  of  the  brief  appears  as  exhibit  19  in  the  appendix  at  pp.  355  to  373. 


160 

Mv.  LuDLAM.  If  the  Justice  Department  successfully  asserts  the 
prerogative  to  challenge  the  constitutionality  of  a  statute,  isn't  there 
a  great  danger  that  the  Attorney  General  will  fail  to  distinguish 
between  his  personal  views  regarding  the  constitutionality  of  the 
statute  and  the  legitimate  concerns  of  the  executive  branch? 

Mr.  Lazarus.  Oh,  I  don't  think  there's  any  question.  But  if  the 
type  of  authority  which  was  reflected  in  Buckley  v.  Valeo,  in  the 
Justice  Department's  position  there,  were  exercised  on  a  broader 
scale,  it  would  inevitably  pass  from  being  an  expression  of  the  per- 
sonal views  of  the  Attorney  General  and  Solicitor  General  to  the 
political  views  of  the  administration. 

What  if  Mr.  Richardson's  predecessor  had  thought  that  it  was 
appropriate  for  the  Department  to  pick  and  choose  among  which 
laws  it  would  support  in  the  Supreme  Court?  Is  there  any  doubt — 
can  there  be  any  doubt  as  to  how  that  authority  would  have  been 
used  and  abused  or  how  people  would  have  thought  that  that  author- 
ity would  have  been  used  and  abused? 

And  if  that  were  to  happen  at  some  future  point,  what  would 
Congress  do  in  response?  Well,  obviously,  they'd  take  that  power 
away  from  the  Justice  Department  and  we  wouldn't  have  the  very 
effective  office  that  the  Solicitor  General's  Office  now  represents. 

Mr.  LuDLAM.  In  the  same  vein,  where  the  Justice  Department  is 
appearing  in  court,  it  appears  on  behalf  of  the  United  States.  Isn't 
there  a  danger,  if  they  assert  the  prerogative  to  choose  which  stat- 
utes to  defend,  that  they  will  fail  to  distinguish  between  the  narrow 
interests  of  the  executive  branch  and  the  larger  interests  of  the 
United  States? 

JNIr.  Lazarus.  I  suppose  so.  I  think  that  history  seems  to  indicate 
that  there  are  not  many  occasions  on  which — or  there  have  not  in 
the  past  been  many  occasions  in  which — there  are  serious  conflicts 
between  the  terms  of  the  law  and  the  interests  of  the  executive 
branch.  Now^,  that  might  change  and  then  we'd  have  a  different 
situation. 

And  in  particular,  right  now  there  are  a  number  of  laws  which 
have  been  addressed  to  the  executive  abuses  that  revealed  Wategate, 
Vietnam,  and  in  the  disclosures  about  the  CIA  and  so  forth  that 
have  come  in  the  wake  of  those  events.  And  as  a  result,  Congress 
is  passing  a  number  of  laws  which  are  intended  to  redress  the  bal- 
ance which  do  create  conflicts  between  the  prerogatives  of  the  execu- 
tive branch,  as  they  have  been  recently  understood,  and  what  the 
laws  provide. 

You  do,  then  have  this  problem  of  who  is  to  uphold  the  constitu- 
tionality of  these  laws  and,  again,  I  think  that's  basically  a  make- 
or-buy  decision.  If  the  problem  arises  enough,  you  have  a  general 
office:  if  it  only  arises  every  once  in  a  while,  you  should  make  pro- 
vision in  the  law.  It  shouldn't  be  resolved  on  some  ad  hoc  basis,  the 
way  it  has  been  in  the  past,  simply  by  leaving  it  up  to  the  Justice 
Department  to  say,  "Oh,  gee  whiz,  there's  a  problem  here.  Mavbe 
we  ought  to  do  something  about  it."  That  doesn't  solve  the  problem 
adequately. 
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Mr.  LuDLAM.  Whatever  the  nature  of  the  President's  obligation 
to  defend  a  statute,  be  it  moral  or  constitutional  or  political,  in 
those  cases  where  the  Attorney  General  will  not  defend  a  statute, 
do  you  believe  that  Congress  should  have  every  interest  in  provid- 
ing some  means  by  which  the  statute  is  defended? 

Mr.  Lazarus.  Unquestionably  and  it  should  obviously  be  part  of 
any  such  law.  When  a  law  is  written  which  contains  a  provision 
like  the  legislative  veto  provisions,  obviously  the  lawmakers,  the 
draftsmen,  have  to  think  through  the  problem  of,  "How  is  this  going 
to  be  represented?"  And  tliat  could  be  discussed  in  hearings  con- 
ceivably, I  suppose,  when  the  Justice  Department  appears. 

Mv.  LuDLAM.  We're  going  to  proceed  into  some  of  the  remedies 
that 

Mr.  Lazartjs.  OK. 

Mr.  Ltdlam.  When  the  President  will  not  defend  the  constitu- 
tionality of  a  statute,  can  he.  by  virtue  of  his  control  of  the  execu- 
tive branch,  ultimately  bar  someone  else  from  defending  the  con- 
stitutionality of  the  statute? 

What  I'm  asking  is,  could  he  argue  that  defending  laws  is  an  exe- 
cutive function  and  if  he  doesn't  do  it  nolwdy  else  can? 

Mr.  Lazarus.  Two  answers  to  that.  First  of  all,  private  parties 
can  defend  the  law  regardless.  Second  of  all,  it  is  clear  from 
BK-cTcler/  v.  Valeo  in  the  Supreme  Court's  rather  surprising  affirma- 
tion of  a  relatively  extreme  view,  I  think,  of  the  ])rerogatives  of 
the  executive  branch,  that  there  is  an  issue  as  to  whether  Congress 
could  appoint  an  officer  to  represent  in  court  the  case  for  the  con- 
stitutionality of  a  law.  It  is  not  clearly  precluded  by  BucMey  v. 
Valeo.  but  it's  possible  that  it's  precluded,  because  the  court  said 
that  civil  litigation  to  enforce  a  law  is  an  executive  function  which 
can  only  be  performed  by  an  officer  of  the  T'^nited  States  who  is 
appointed  by  the  President  and  confirmed  by  the  Senate. 

And  so  there  is  an  issu.e — althouizh  I  would  think  that  there  is  a 
distinction,  between  enforcing  a  law  and  upholding  its  constitu- 
tionality. And  in  the  event  that  the  executive  branch  refused  to 
do  so.  then  Congress  could  appoint  an  officer  to  do  so. 

Congress  can  also  promote  public  interest  representation  that  has 
the  effect  of  supporting  the  constitutionality  of  laws.  I  am  presently 
involved  in  my  law  practice  in  the  case  of  Nixon  v.  Admwistrator 
of  General  ^erviee!^.  which  is  the  case  in  which  the  validity  of  the 
so-called  Nixon  tapes  and  papers  statute  is  being  challenged,  the 
Presidential  Recordings  and  INIaterials  Preservation  Act  of  1974. 

Tn  that  case,  former  President  Nixon  is  challenging  the  validity 
of  the  statute  the  Congress  passed  to  assert  Federal  custodv  over 
the  Presidential  materials  of  his  administration  and  to  provide  for 
public  disclosure  of  them.  And  our  law  firm  represents  the  Ameri- 
can Historical  Association,  the  "Reiwrters  Committee  for  Freedom 
of  the  Press,  and  the  American  Political  Science  Association  in  that 
litigation.  We  are  int^rvenor-defendants  and  we  are  upholding  the 
constitutionality  of  the  law.  The  Justice  Department  also  has  been 
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quite  vijiorous  in  upholding  the  law.^  But  it  is  possible  to  partially 
solve  this  problem  through  the  promotion  of  public  interest  law. 

Mr.  LuDLAM.  Would  you  be  happy  to  have  Congress'  support  of 
your  side  in  that  litigation  in  some  capacity? 

Mr.  Lazarus.  Yes.  I  think  that  it  is,  of  course,  happenstance  in 
this  case  that  effective  public  interest  representation  has  been  pro- 
vided and 

Mr.  LuDLAM.  I  didn't  mean  to  indicate  that  there  would  be  gaps 
in  the 

Mr.  Lazarus.  No,  no.  I  understand  that.  No.  I  understand  what 
you're  saying.  And  one  thing  that  could  be  done  in  such  a  situation 
where  there  is  a  potential  problem  is  that  Congress  could  provide 
some  means  of  compensation  for  a  public  interest  group  that  would 
have  standing — and  Congress  cannot  grant  standing — but  that  it 
would  have  standing  to  take  a  position  upholding  the  law,  that  Con- 
gress could  provide  for  some  form  of  compensation, 

1  Three  related  la-\^'suits  have  been  brought  by  former  President  Nixon  regarding  cn^^tody 
of  his  tapes  and  papers.  In  the  first  case,  brought  on  Oct.  17,  1974,  Nixon  sued  Arthur  F. 
Sampson,  the  head  of  the  General  Services  Administration  seeking  enforcement  of  an 
agreement  between  Nixon  and  Sampson  to  give  Nixon  custody  of  the  materials.  Columnist 
Jaclv  Anderson  and  the  Special  Prosecutor's  office  intervened  in  the  case.  The  Justice  De- 
partment defended  Sampson. 

On  Nov.  11,  1974,  Senators  Sam  J.  Ervin.  Gavlord  Nelson,  and  Jacob  .Tavits  and 
Representatives  Wayne  Hays  and  John  Brademas  petitioned  the  Court  to  participate  as 
amici  curiae  to  halt  implementation  of  the  agreement. 

Representative  Holtzman  also  petitioned' for  leave  to  file  an  amicus  brief.  In  this  brief, 
she  contended  that  since  the  Attorney  General  had  alreadv  expressed  his  opinion  in 
writing  that  all  of  the  disputed  papers  and  tapes  belonged  to  the  former  President  the 
•'level  of  vigor"  with  which  the  Department  of  Justice  would  pursue  the  defense  of  anv 
action  hronsrht  by  Mr.  Nixon — to  obtain  either  the  return  of,  or  compensation  for  the 
property  which  both  he  and  the  Attorney  General  alreadv  agreed  were  his — would  be 
less  than  adequate.  Moreover,  she  maintained  that  the  matter  v.as  further  complicated 
because  the  Department  was  currently  representing  Mr.  Nixon  in  several  suits  brought 
against  him  while  he  was  President,  thus  raising  an  ethical  question  as  to  whether  it 
could  represent  his  adversary  fthe  United  States)  in  litigation  over  the  ownership  of 
the  papers  and  tapes  in  question. 

To  remedy  the  situation,  Ms.  Holtzman  informed  the  court  that  she  intended  to  intro- 
duce lecrislation  to  provide  for  a  Special  Counsel,  in  lien  of  the  Department  of  Justice, 
to  represent  the  United  States  in  all  litigation  relating  to  the  ownership  of  the  papers 
and  tapes  at  issue  in  this  case.  [Memorandum  of  Congresswoman  Elizabeth  Holtzman  as 
Amiens  Curiae,   'Njxon  v.  Sampson.  Civil  Action  No.  74-1518    CD.D.C.  Nov.   11    1974)  1 

Then,  before  the  court  could  rule,  on  Dec.  39.  1974,  President  Ford  signed  into  law 
the  Presidential  Recordincs  and  IMaterials  Preservation  .Vet  of  1974  ^Public  Law  9.''.-.T20). 
It  contained  no  provision  for  appointment  of  Special  Counsel  to  defend  the  act.  The  next 
day  Nixon  filed  another  lawsuit  against  Sampson  to  enjoin  enforcement  of  the  act  on 
grounds  that  it  was  unconstitutional.  Nixon  also  asked  that  a  three-iudge  court  he  con- 
vened to  consider  these  constitutional  questions.  The  Justice  Department  again  repre- 
sented Sampson,  albeit  taking  a  position  inconsistent  with  that  it  was  still  taking  on 
behalf  of  Sampson  in  Nixon's  first  lawsuit.  Judge  Richev  of  the  district  court  however, 
made  it  elear  he  would  complete  consideration  of  Nixon's  first  lawsuit  prior  to  consid- 
ering the  new  lawsuit  or  appointing  the  threejudsre  panel. 

Nixon    then    filed    a    third    lawsuit    to    force   Judge    Richev    to    appoint   the    three-iudse 
panel.   The   Department   continued   to  represent   Sampson  in'  this   suit.   On   Jan    .SI     197.5 
the   court   of   appeals    warned   Judge   Richev   not   to   delav   in   appointing  the   three-judge 
V.'^^J']  t1  f'onsider  Nixon's  second  lawsuit,  but  did  not  order  Judge  Richev  to  do  so.  See  513 
F.  2d  427  rD.C.  Cir.  1975). 

Nonetheless,  on  the  same  day  Judge  Richey  issued  his  opinion  in  the  first  case  in 
which  he  set  forth  a  procedure  for  control  of  the  documents.  See  .SS9  P.  Supp.  197 
(D.D.C.  ]975).  Nixon  immediatelv  moved  to  have  the  court  of  appeals  reconsider  its 
order  den.ving  Nixon's  request  in  his  third  lawsuit.  On  Feb.  14,  1975,  the  court  of  anneals 
placed  a  stay  on  the  effect  of  .Tudge  Richey's  opinion  in  the  first  suit  and  now  ordered 
him  to  convene  a  three-judge  panel  to  consider  Nixon's  second  lawsuit.  See  51.1  F  ''d 
4.'50  (D.C.  Cir.  1975). 

^  three-jiidare  panel  was  then  finally  appointed  to  eonsider  Nixon's  second  lawsuit 
This  Panel  held  on  Jan.  7,  197R,  that  the  act  was  constitutional.  See  4ns  F.  Supp  .''.21 
(D.D.C.  197fi).  This  holding  is  now  being  appealed  to  the  Supreme  Court. 

^reanwbile.  the  first  lawsuit  is  still  pendinsr  in  the  district  court.  M"-.  Lazarus  is  one 
of  the  attorneys  for  the  Reporters  Conmiittpe  for  Freedom  of  the  Press,  and  others 
whose  lawsuit  neainst  Sampson  was  consolidated  with  Nixon'«  suits. 

Sen.itor  Nelson  submitted  a  statement  to  the  Senate  Committee  on  Government  Opera- 
tions describing  the  conflicts  faced  by  the  Department  in  these  three  lawsuits.  See  Water- 
gate Reorganization  and  Reform  Act  of  191  n,  hearings.  Pt.  2   pp.  142-156. 
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Mr.  LuDLAM.  There  are  five  other  opinions  of  the  Attorney  Gen- 
eral, in  addition  to  tlie  one  you  cited,  going  back  to  tlie  early  1900's 
Avhich  make  the  same  point  which  you  made  about  the  executive  branch 
deferring  to  the  courts  on  constitutional  questions.  I  would  like  to  sub- 
mit tJiem  for  the  record.  I  would  also  like  to  submit  two  State  court 
cases  referred  to  in  these  opinions. 

[The  six  opinions  of  the  Attorney  General  appear  as  exhibits 
106.  107,  108,  109,  110.  and  111  in  the  appendix  at  pp.  653  to  671. 
The  two  State  court  cases  appear  as  exhibits  112  and  113  in  the 
appendix  at  pp.  671  to  683.] 

The}'  make  very  interesting  historical  documents.  I  would  like  to 
hear  your  opinion  on  what  has  changed  in  the  Department's  inter- 
pretation of  its  obligations  since  these  opinions  were  published. 

For  example,  in  a  1937  opinion,  the  Attorney  General  assumed 
that,  "In  the  administrative  branch  of  the  Government,  only  the 
President  ordinarily  can  have  proper  interest  in  questioning  the 
validity  of  a  measure  passed  by  the  Congress"  and  that  such  inter- 
est on  the  part  of  the  President  "ceases  when  he  has  expressed  his 
approval  or  disapproval"  in  this  case,  of  the  statute.^ 

This  is  interesting,  given  the  fact  that  it  indicates  that  only  the 
President  can  make  a  decision  to  dispute  the  constitutionality  of  the 
statute,  because  he  is  the  only  person  whose  interests  would  be  ad- 
versely affected  by  that  statute,  and  second,  that  the  President 
should  express  this  objection  in  the  form  of  his  veto  and  that  once 
he  has  done  that,  and  whatever  the  result,  that's  the  end  of  his 
objection. 

That  doesn't  seem  to  be  the  present  position  of  the  Department. 
But  I'd  like  to  ask  you,  do  you  have  any  explanation  for  why  the 
Department  has  chano-ed  its  understanding  of  its  obligation  since 
the  1930's? 

Mr.  Lazarus.  I  think  the  change  would  be,  that  you're  referring 
to,  is  between  the  1937  opinion,  which  we're  both  referring  to,  and 
tlie  statement  made  at  the  earlier  hearing  by  the  Assistant  Attorney 
General  Lee;  is  that  correct? 

Mr.  LrDLAM.  That's  correct. 

Mr.  Lazarus.  Well,  it  should  be  stated,  first  of  all,  that  Attorney 
General  Cummings  in  1937— and  I  believe  he  was  quoting  or  the 
statement  that  I  quoted  for  itself,  I  believe,  a  quotation  from  earlier 
opinions  of  past  Attorneys  General — did  state  that  if  the  interests 
of  the  executive  branch  were  threatened  by  a  law,  it  might  then 
be  appropriate  for  the  Justice  Department'  to  oppose  it.  I  believe 
that  he  did  state  that. 

Mr.  Ludlam.  Tliat's  correct.  That's  the  one  exception  he  stated.- 

"Mr.  Lazarus.  Right.  So  that 

INIr.  Ludlam.  It  was  the  only  exception.  I  think,  that  was  mentioned. 


1  30  Op.  11.  13-14  a937>. 

-  Thp  opinion  rpfprrprl  to  states  that  "ordinarily,  T  wonld  he  content  to  sav  that  It  is 
not  -u-ithin  the  province  of  the  Attorney  General  to  rteclnre  an  act  of  Consrress  iinconstl- 
tnt_ion.nl — at  least,  where  it  does  not  involve  any  conflict  hetween  the  preroeatives  of  the 
lesrislativp  department  and  those  of  the  execntivo  department  "  39  Op    11    16   flSSTT 

""Q*^llv.  '"^l   ^^-   ■*"•'>•   4"fi    (1019).    See  exhibits   110  and   106  in   the  appendix' at  pp.   666 
and  6)3. 
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Mr,  Lazarus.  Correct.  Now,  that,  as  I  recall  what  you  stated 
earlier,  was  also  an  occasion,  which  Assistant  Attorney  General  Lee 
stated,  would  justify  Justice  Department  opposition 

Mr.  LuDLAM.  That's  true. 

Mr.  Lazarus,  [continuing]  To  a  law.  So  that  wouldn't  be  different. 
The  only  point  that  Assistant  Attorney  General  Lee  made  that 
might  be  different  from  what  Attorney  General  Cummings  said  was 
that  he  believes  it  would  be  appropriate  to  oppose  a  law  if  it  were 
so  patently  unconstitutional  that  no  argument  could  be  made  in  its 
support. 

VV^ell,  a  couple  of  things  have  to  be  said  about  that — three  things.  I 
think.  One  is  that  I'd  like  to  see  that  law.  Laws  like  that  don't  really 
exist — or  at  least  I  don't  know  of  laws  like  that.  I  mean,  there's 
always  a  respectable  argument  that  can  be  made  for  a  law.  Cer- 
tainly, as  I  stated  earlier,  the  Federal  Election  Campaign  Act  is  not 
such  a  law.  None  of  its  provision  are  such  a  law,  except  possibly 
for  the  so-called  Connnon  v'ause  aniemlment.  whicii  was  invaiulatcHt 
by  the  courts  of  appeals  and  the  judgment  on  that  point  was  not 
appealed.^ 

The  second  point  is  related— I  just  don't  think  it's  a  meaningful 
standard.  If  you  literally  mean  that  we  will  oppose  a  law,  if  there's 
no  respectable  argument  for  it,  they'll  never  see  such  a  law.  So  it 
doesn't  really  mean  anything.  It  only  means  something  if  they 
started  calling  laws,  which  could  respectfully  be  defended,  inde- 
fensible, and  then  this,  of  course,  would  be  a  very  bad  thing. 

And  finally  I  would  say  that  Eobert  Stern,  if  he  was  a  legitimate 
authoritative  exponent  of  what  the  policy  was  in  the  Solicitor  Gen- 
eral's Office  for  refusing  to  uphold  the  position  of  an  agency  of  the 
executive  branch,  for  example,  said  that  we  won't  uphold  it  if  there's 
no  respectable  argument  that  can  be  made  in  support  of  it.  I  think 
that  is  a  legitimate  criterion  for  the  Solicitor  General's  Office  and 
I  suppose  it  could  also  legitimately  be  applied  to  statutes,  simply 
because  I  think  that  if  applied  to  statutes,  it  would  never  be  used. 

Mr.  LuDLAM.  The  second  point  in  that  opinion 

Mr.  Lazarus.  And  I  would  add  just  one  thing.  Can  I  add  just 
one  thing?  I  think  it's  a  little  disturbing  that  Justice  is  asserting 
this  criterion  as  a  basis  for  legitimating  potential  opposition  to  a 
Federal  statute,  because  I  think  it's  so  obvious  that  it  could  never 
really  occur — that  it  could  only  be  intended  as  an  excuse  for  op- 
posing a  Federal  law  that,  in  fact,  could  be  respectably  be  defended. 

Mr.  LuDLAM.  In  Mr.  Lee's  statement,  he  asserted  that  the  Attorney 
General  could  make  this  decision  on  the  basis  of  his  conscience  re- 
garding the  constitutionality  of  the  statute.  This  opinion  indicates 
that  the  President  is  really  the  only  person  who  would  be  adversely 
affected  by  a  statute,  wliich  he  believed  infringes  upon  his  power, 
and  therefore,  it's  his  decision  to  make. 

Do  you  think  that  this  is  true  or  that  the  Attorney  General  has 
sufficient  power  to  be  making  these  decisions  himself? 

1  The  so-callert  "Common  Cause  Amendment"  provided  that  any  sroup  that  has  a  "luir- 
pose'  or  "design  to  influence"  the  outcome  of  a  federal  election  must  disclose  contribu- 
tions and  expenditures.  Section  308  of  the  act.  2  U.S.C.  437(a).  The  court  of  apiieals  found 
that  this  provision  violated  the  first  amendment.  .519  F.  2d.  821. 
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Mr.  Lazarus.  I'm  not  sure  it  should  be  made  on  the  basis  of  any- 
body's conscience,  but  I  certainly  don't  think  that  the  Attorney  Gen- 
eral's conscience  should  be  relevant  to  a  decision  to  uphold  or  at- 
tack a  Federal  law.  I  mean,  I  think  that  the  Attorney  General's 
conscience  is  relevant  to  a  lot  of  decisions  he  makes  and  that's  not 
one  of  them. 

IVIr.  LuDLAM.  The  Congress  created  the  Office  of  the  Attorney 
General  in  1798  and  the  Department  of  Justice  and  the  Office  of  the 
Solicitor  General  in  1870  in  order  to  assist  the  President  in  execut- 
ing the  law.  I'd  like  to  note  for  the  record  the  titles  of  a  number 
of  articles  on  the  duties  of  the  Department  and  of  the  Attorney 
General  and  the  Solicitor  General  which,  I  think,  are  instructive  in 
the  light  of  our  discussion. 

Articles  on  the  responsibilities  of  the  Justice  Doparti'ifut  include 
a  document  entitled  "Origin  and  Development  of  the  Office  of  the 
Attorney  General,"  by  Arthur  J.  Dodge,  January  16,  1929  (Docu- 
ment No.  510,  70th  Congress,  2nd  Session,  House  of  Representa- 
tives) ;  "The  Legal  "Work  of  the  Federal  Government,"  25  Virginia 
Law  Review  165  (1938):  and  "The  Department  of  Justice:  the 
AVorld's  Largest  Law  Office,"  39  American  Bar  Association  Journal 
381  (May  1953).  Articles  on  the  office  of  the  Solicitor  General  in- 
clude "Genesis  and  Present  Duties  of  Office  of  Solicitor  General,  by 
Thomas  D.  Thacher,  17  Atnerican  Bar  Association  Joui^al  519 
(1931);  "The  Office  of  the  Solicitor  General,"  by  Charles  Fayh,  28 
American  Bar  Association  Journal  20  (19-12)  ;  "The  Work  of  the 
Office  of  the  Solicitor  General  of  the  LTnited  States,"  by  Philip  Perl- 
man,  1949  Maryland  State  Bar  Association  Journal  265  (1949)  ; 
"The  Law  Business  of  the  L^^nited  States,"  by  Simon  Sobeloff.  36 
Oregon  Law  Review  145  ( 1955 )  ;  "Attorney  For  the  Government : 
the  Work  of  the  Solicitor  General's  Office,"  by  Simon  Sobeloif,  41 
AmeHcan  Barr  Association  Journal  229  (1955)  ;  "The  Solicitor  Gen- 
eral's Office  and  Administrative  Agency  Litigation,"  by  Robert 
Stern,  46  Anwiican  Bar  Association  Journal  154  (1960)  ;  "The  Gov- 
ernment in  the  Supreme  Court,''  44  Chicago  Bar  Record  154  (1963)  ; 
and  "Government  Litigation  in  the  Supreme  Court :  the  Roles  of  the 
Solicitor  General,"  78  Yale  Law  Journal  1442  (1969). 

I'd  like  to  note  that  there's  nothing  in  these  articles  or  in  these 
statutes  which  states  that  the  Attorney  General  or  the  Solicitor 
may  choose  not  to  defend  the  constitutionality  of  the  statutes  en- 
acted by  Congress.  I  would  like  to  submit  for  the  record  excerpts 
from  the  legislative  history  of  the  1870  act  creating  the  Department. 
It,  too,  contains  no  statement  indicating  that  the  Department  has 
the  discretion  to  challenge  the  constitutionality  of  a  statute. 

[Excerpts  from  the  legislative  history  of  the  1870  act  appear  as 
exhibit  95  in  the  appendix  at  pp.  525  to  545.  The  1870  act  appears 
as  exhibit  96  in  tlie  appendix  at  pp.  546  to  548.] 

Mr.  LuDLAM.  Mr.  Lazarus,  are  you  aware  of  any  authority,  prior 
to  the  1940's,  which  indicates  that  the  Department  has  the  discre- 
tion to  challenge  the  constitutionality  of  a  statute  or  is  this  a  rela- 
tively recent  assertion  on  the  Department's  part? 

Mr.  Lazakus.  Well,  the  answer  to  the  first  part  of  your  question 
is  that  I'm  not  aware  of  any  such  authority  and  the  answer  to  the 
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second  part  of  your  question  if  the  fact  that  I"m  not  aware  of  it 
does  not  indicate  that  such  authorities  don't  exist.  So  I  think  prob- 
ably the  answer  is  "No." 

The  Justice  Department  attempted  to  find  some  precedents  for 
the  action  taken  with  respect  to  Buckley  v.  Yaleo  and,  so  far  as  I 
know,  they  came  up  with  no  real  precedents.  They  did  note  that  the 
Lovett  case,  involving  an  effort  by  Congress,  as  we  know,  to  preclude 
payment  of  salaries  to  certain  named  individuals  in  the  executive 
branch,  that  case  put  the  interests  of  the  executive  branch  versus 
the  interests  of  Congress.  And  Justice  opposed  the  law.  But  that's 
'dearly  distinguishable  from  the  present  situation,  where  nothing 
iut  the  vievN-s  of  the  Attorney  General  support  the  position  that  he 
lias  taken. 

And  other  than  that  case  and  a  very  small  number  of  cases,  where 
the  interests  of  the  executive  branch  are  opposed  to  the  terms  of  a 
statute,  nobody  that  I  know  of  has  found  any  precedents  for  the 
notion  that  the  Attorney  General's  conscience  can  be  a  basis  for 
opposing  a  law. 

Mr.  LuDLAM.  The  subcommittee  will  await  the  Attorney  General's 
response  to  some  questions  that  we  asked.  And  one  of  them  was  if 
they  would  cite  any  historical  precedent  for  their  assertive  pre- 
rogatives.^ 

Mr.  Lazarus.  I  would  just  add  one  thing.  I  think  that  the  present 
Attorney  General  is  certainly  one  of  the  most  distiiiguished  scholars 
that  has  occupied  the  office.  And  it  is  not  at  all  disturbing  to  him, 
probably,  and  perhaps  to  lots  of  other  people,  to  think  of  him  as 
expressing  his  conscience,  the  dictates  of  his  conscience,  on  a  deci- 
sion like  this. 

Other  Attorneys  General,  however,  may  have  consciences  whose 
dictates  are  formed  in  another  manner  and  I  think  that  it  is  be- 
cause of  that  danger,  in  particular,  that  it  is  a  very  dangerous  doc- 
trine to  think  that  the  Attorney  General  is  entitled  to  express  his 
own  personal  views  when  he  decides  whether  or  not  to  support  a 
Federal  law. 

Mr.  LuDLAM.  I'd  like  to  turn  now  to  the  question  of  who  will 
defend  a  statute  if  the  Justice  Department  won't.  And  some  of  these 
questions  revolve  around  titlos  such  as  who  can  represent  the  "TTnited 
States."  One  must  ask  whether  the  Congress  would  be  best  served 
by  intervening  or  filing  an  amicus  brief  or  appearinc:  in  some  other 
capacity.  But  sometimes  titles  make  a  difference  and  Congress  may 
not  wish  to  appear  in  any  lesser  capacity  than  as  the  party  qle- 
fendant  or  the  party  plaintiff,  whatever  it  might  be. 

If  the  Congress  wanted  to  create  an  independent  office  in  the  exe- 
cutive branch  to  appear  on  behalf  of  the  United  States  and  would 
instruct  that  office  to  defend  the  constitutionality  of  a  statute,  would 
the  head  of  that  office  probably  have  to  be  nominated  by  the  Presi- 
dent and  confirmed  by  the  Senate? 

I  want  to  remind  you  that  the  present  Special  Prosecutor  w^as  ap- 
pointed by  the  Attorney  General  and  not  by  the  President.  Then  we 
have  the  BucMey  case  which  may  have  some  other  teachings  on  the 
«ame  subject. 


1  In  response  to  the  subcommittee's  Inqniry.  the  Justice  Department  was  unable  to  pro- 
Tifip  any  historical  authority  for  their  asserted  prerogatives.  See  text  at  p.  81. 
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Mr.  Lazarus.  Well,  that  issue—  I  take  it  the  question  yoivre  ask- 
ing now  is  not  whether  Congress  could  appoint  this  person,  but 
whether  the  Attorney  General  or  some  executive  official,  other  than 


the  President,  could  appoint  a- 

Mr.  LuDLAM.  Yes.  This  would  be  an  office  in  the  executive  branch. 

Mr.  Lazaeus.  I  take  it,  then,  the  question  is  whether  this  person 
would  be  an  inferior  officer  of  the  United  States,  rather  than  an 
officer  of  the  United  States  under  the  Constitution  and  I  think  the 
answer  would  probably  be  "Sure."  Why  not?  Lots  of  other  people 
go  into  court  to  uphold  the  constitutionality  of  laws.  Ordinary  U.S. 
attorneys  who  are  GS  IS's  do  it  all  of  the  time  and  I  don't  see  why 
they  have  to  be  appointed  by  the  President  or  this  person  does. 
That  may  be  a  little  bit  casual.  But  I  think  basically  it  probably 
would  pass  constitutional  muster  if  the  President  himself  did  not 
appoint  this  person,  even 

]Mr.  LuDLAM.  There  are  some  limited  precedents  for  Congress  it- 
self, as  an  institution,  appearing  on  behalf  of  the  United  States. 
This  was  asserted  as  a  prerogative  of  Congress  twice  by  the  Water- 
gate Committee,  once  when  it  was  suing  to  enforce  its  subpena  for 
the  White  House  tapes.  In  that  case  it  did  sue,  in  part,  in  the  name 
of  the  United  States.  And  then  in  the  grand  jury's  tapes  case  they 
filed  an  amicus  brief  in  the  name  of  the  United  States.  And  their 
amicus  brief  was  apparently  accepted  as  having  been  filed  on  behalf  of 
the  United  States.^ 

Tn  two  other  r-ases.  the  Senate  asserted  that  it  would  defend  the 
"United  States."'  if  the  Justice  Department  wouldn't.  I'm  speaking 
of  the  Lovett  case  and  the  Smith  case.  In  neither  case  did  the  Senate 
proceed  to  do  so.  But  that's — for  whatever  reason — it  did  assert  the 
right  to  do  so. 

[A  copy  of  the  district  court  opinion  in  the  Watergate  Committee 
case  appears  as  exhibit  8  in  the  appendix  at  pp.  232  to  246.  A  copy  of 
the  Wategate  Committee's  Sept.  7,  1973  Motion  of  Amicus  Cvriae 
and  tl'.e  court's  Sept.  10.  1973.  order  appear  as  exhibits  24  and  2n 
in  the  appendix  at  pp.  378  to  379.  The  House  debate  on  H.  Ees.  386- 
387  concerning  the  Lovett  case  appears  as  exhibit  26  in  the  appendix 
at  pp.  380  to  381.  The  Senate  debate  on  S.  Res.  415  concerning  the 
Smith  ease  apnears  as  exhibit  27  in  the  appendix  at  pp.  382  to  399.] 

But  if  the  Congress  decided  that  all  it  needed  to  do  was  intervene 
and  file  an  amicus  brief,  is  it  clear  that  it  could  proceed  through 
erpresentatives  who  were  not  nominated  by  the  President  and  con- 
firmed by  the  Senate? 

ISIr.  Lazarus.  I  would  think  the  answer  would  be  "Yes."  I  mean. 
I  would  think  Congress  could  retain  private  counsel,  which  is  done, 
and  could  create  an  office  to  perform  the  game  functions. 

]Mr.  LuDLAM.  I'd  like  also  to  submit  for  the  record  a  copy  of  the 
Senate's  motion  to  file  an  amicus  brief  in  the  Lovett  case  and  a  copy 

1  The  action  of  the  ponrt  of  appeals  in  accepting  the  committee's  amicus  brief  is  somewhat 
ambiguous.  Unrler  iTle  20  the  T'niterl  States  does  not  need  the  consent  or  leave  of  the 
court  to  file  an  amicus  brief.  Accordingly,  the  Senate  Watergate  Committee  did  not  seek 
con'<ent  or  leave  to  lilp  its  brief,  but  sousrht  nermission  onlv  to  participate  in  the  oral 
argument  before  the  court.  The  court  denied  the  request  nf  the  committee  to  narticipate 
in  r'rnl  pT-o-nment.  but  when  on  to  say  "Leave  of  Court  is  hereby  granted  under  Rule  29. 
Federal  Rules  of  Appellate  Procedure,  to  lodge  the  amicus  brief"  of  the  committee.  It  is 
not  cVar  whether  the  court,  thereby,  reiected  the  implicit  claim  of  the  committee  that  It 
did  not  need  leave  to  file  its  brief  under  rule  29  because  the  committee  was  representing 
the  United  States,  [staff] 
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of  a  House  subcommittee's  motion  to  intervene  in  the  Ashland  Oil 
case  as  examples  of  the  two  procedures  that  Congress  mioht  resort  to. 

[The  Motimi  for  Permission  to  Ap2^ear  as  Amict  Cui^um  hied  by 
the  House  counsel  in  the  Lovttt  case  appears  as  exhibit  28  m  the 
appendix  at  pp.  309  to  403.  The  Motion  to  Intervene  of  the  Subcom- 
mittee on  Oversight  and  Investigations  in  the  Ashland  Oil  case 
appears  as  exhibit  29  in  the  appendix  at  pp.  404  to  412.] 

:Mr.  Lazarus.  Let  me  just  say  one  thing,  however,  in  response  to 
that  earlier  question.  The  general  question,  for  what  purposes  a 
congressionally  appointed  official  could  conduct  litigation,  is  obvi- 
ousfy  now  particularly  a  complicated  question  on  which  your  sub- 
committee should  not  act  until  it  has  a  very  solid  basis  and  legal 
counsel  says  it's  all  right  to  do  so.  And  fortunately,  that's  not  an 
aspect  of  what  IVe  addressed  myself  to  in  this  testimony.  So  I 
really  can't  give  you  a  solid  opinion  on  that.  But  it  would  seem 
probable  that  that  function  you've  just  identified  is  one  which  an 
officer  of  the  United  States  is  not  required  to  perform. 

Mv.  Ltdlam.  Do  you  think  at  least  that  the  President  and  his  subor- 
dinoto^  should  never  oppose  a  motion  to  intervene  or  a  motion  to  file 
an  amicus  brief  on  the  part  of  Congress  ?  I'm  not  sure  that's  a  con- 
stitutional obligation  or  a  moral  obligation,  but 

]\Ir.  Lazarus.  No.  I  don't  think  necessarily.  I  think,  again,  right 
now,  at  least  one  case  which  has  recently  been  settled  that  you  are 
familiar  with.  Staats  v.  Lynn,  Justice  took  the  position  that  the 
Comptroller  General  could  not  conduct  litigation  to  enforce  certain 
aspects  of  that  statute  as  he  had  been  empowered  to  by  Congress.^ 

Mr.  Ludlam.  Well,  the  GAO  there  was  appearing  as  the  party 
plaintiff  and  not  as  an  intervenor  or  an  amicus. 

:Mr.  Lazarus.  All  right.  OK.  I  don't  think  that  that's  a  significant 
distinction— that  the  Justice  Department  would  be  expected  to  de- 
fend, insofar  as  it  can,  its  present  status  as  having  something  ap- 
proaching monopoly  power  in  this  area.  And  the  question  of  how 
vigorously  it  should  try  to  defend  that  position  is  really,  I  don't 
think,  something  that  you  and  I  can  tell  or  should  tell. 

Mr.  Ludlam.  In  this  regard,  I'd  like  to  introduce  into  the  record 
the  correspondence  between  the  Justice  Department  and  the  judge 

1  stoats  V.  Lynn  Is  the  first  lawsuit  brought  undpr  section  1406  of  the  Impoundment 
Control  Act  of  1074.  It  was  filed  on  Apr.  15,  1975,  after  President  Ford  deferred  ex- 
penditures under  the  Xational  Housing  Act.  Comptroller  General  Staats  claimed  that 
the  President's  action  was  actually  a  recision.  not  a  deferral. 

On  June  16  1075,  the  Department  filed  a  motion  to  dismiss  allepincr  that  certain 
provisions  of  the  Impoundment  Act  were  unconstitutional.  In  particular,  the  Justice 
llepartment  argued  that  the  Comptroller  General  was  a  legislative  officer  and,  therefore, 
could  not  file  suit  to  enforce  a  Federal  law.  The  Department  also  argued  that  b.v 
autliorizing  the  Congress  to  sue  the  executive  branch,  the  T'nited  States  aiipeared  on 
both  «ides  of  the  action,  thus,  presenting  no  justifiable  case  or  controversy.  This  June  16 
motion  and  the  Comptroller  (Jeneral's  July  28  response  appear  in  GAO  Legiiilation,  hear- 
ings before  the  Subcommittee  on  Reports,  Accounting,  and  Management,  Senate  Com- 
mi'ttee  on  Government  Operations,  part  I.  at  pp.  163-256.  ...  .  , 

On  \ugust  7,  the  Comptroller  General  moved  for  a  preliminary  injunction  against  the 
recession  and  on  August  20  the  Department  opposed  the  motion.  The  arguments  in  this 
exchange  of  motions  substantiallv  parallel  those  made  with  respect  to  the  Department  s 
motion'  to  dismiss.  On  August  20  Judge  June  Green  entered  a  preliminary  injunction.  On 
Augu-^t  -'9  the  Department  filed  a  notice  of  appeal  of  the  August  20  iireliminary  injunction. 

On  Oct  6  1975,  the  Comptroller  General  filed  a  motion  for  summary  judgment  in  the 
case  Before  the  Department  answered  this  motion,  on  Oct.  17,  1975.  the  defendant 
announced  that  the  appropriated  moneys  had  been  released.  Accordingly,  the  parties 
entered  into  a  stipulation  of  dismissal,  which  was  accepted  by  Judge  Green  on  Nov.  2o, 
1975.  This  rendered  all  lending  motions  in  the  case  moot. 
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and  the  Congi-ess  in  the  Lovetf  case.  This  correspondence  was  ex- 
changed before  Congress  intervened  as  amicus  in  that  case.  And  in  this 
correspondence,  the  Justice  Department  was  urging  the  judge  to  en- 
courage Congress  and  was  directly  encouraging  Congress  to  take  part 
in  the  case  because  the  Department  was  not  going  to  defend  the  con- 
stitutionality of  the  Antideficiency  Act. 

[The  correspondence  referred  to  appears  as  exhibit  30  in  the  ap- 
])endix  at  pp.  412  to  414.] 

A  more  unusual  situation  occurred  in  the  Smith  case,  which  I  re- 
ferred to.  I'd  like  to  submit  for  the  record  a  copy  of  that  case  and 
some  very  interesting  material  from  the  Justice  Department  files 
on  the  Smith  case.  As  you  know,  the  original  writ  for  a  quo  war- 
ranto proceeding  was  cosigned  by  the  Attorney  General  and  the 
Senate  counsel.  This  happened  because,  in  that  case,  the  Attorney 
General  did  not  agree  with  the  suit,  but  agreed  to  bring  it,  in  es- 
sence, on  behalf  of  Conirress  in  oi'der  to  test  the  constitutionality  of 
a  resolution  passed  by  Congress  attempting  to  rescind  its  consent  to 
a  nomination.  And  I'd  like  to  file  some  materials  such  as  the  Attorney 
(TeneraPs  motion  to  file  an  amicus  brief  in  that  case,  which  is  so  ironic 
ii'iven  the  fact  that  the  case  was  entitled  ""Urufed  States  v.  Smith.'"  I 
will  also  submit  some  other  materials  which  indicate  that  for  all  pur- 
poses, the  Senate  counsel  was  representing  the  "United  States"  in  that 
case. 

[The  following  exhibits  which  demonstrate  how.  why,  and  to 
what  extent  Senate  counsel  in  the  Smith  case  represented  "the  United 
State"  appear  in  the  appendix  at  pages  414  to  473.] 

1.  Exhibit  31,  a  Memorandum  For  .the  Attorney  General  by  Erwin  N.  Gris- 
wold.  of  January  27.  1931.  describing  quo  warranto  actions. 

2.  Exhibit  32.  a  February  6,  1931.  letter  from  the  Attorney  General  to  the 
U.S.  Attorney. 

3.  Exhibit  33,  a  February  20,  1931,  letter  from  Mr.  Davis,  the  counsel  ap- 
pointed by  the  Senate  to  the  Attorney  General. 

4.  Exhibit  34,  the  February  24,  1931,  response  of  the  Attorney  General  to 
Mr.  Davis. 

5.  Exhibit  35,  an  April  2,  1931,  press  release  from  the  Department  of  .Justice. 

6.  Exhibit  36,  an  April  6.  1931,  letter  from  Mr.  Pepper,  counsel  representing 
Mr.  Smith,  to  the  Attorney  General. 

T.  Exhibit  37.  an  April  8,  1931.  letter  of  Mr.  Griswold  to  Mr.  Pepper. 

8.  Exhibit  38,  an  April  10,  1931,  letter  from  the  Attorney  General  to  Mr. 
Pepper. 

9.  Exhibit  39,  a  copy  of  the  May  4,  1931,  Petition  For  Writ  of  Quo  Warranto, 
co-signed  by  Mr.  Davis. 

10.  Exhibit  40,  the  October  1931  Motion  For  Leave  to  File  Brief  as  Amici 
Curiae  in  the  Supreme  Court  of  the  District  of  Columbia  of  the  Attorney 
General. 

11.  Exhibit  41,  a  November  6,  1931.  letter  from  the  Attorney  General  to  Mr. 
Pepper. 

12.  Exhibit  42,  a  November  23.  1931.  letter  of  Mr.  Pepper  to  Mr.  Griswold. 

13.  Exhibit  43,  the  December  1.  1931.  reply  of  Mr.  Griswold  to  Mr.  Pepper. 

14.  Exhibit  44,  a  February  1932  Motion  By  Amici  Curiae  For  Leai'e  to  File 
a.  Memnrandum  in  the  Court  of  Appeals  for  the  District  of  Columbia  of  the 
Attorney  General. 

lo.  Exhibit  45.  a  February  1932  Motion  For  Leave  to  File  a  Brief  Amici 
Curiae  in  the  Supreme  Court  of  the  United  States  by  the  Attorney  General. 

Ifi  Exhibits  46  and  47,  the  Order  For  Appearance  forms  of  Mr.  Davis  and 
:\Ir.  Groesbeck  on  behalf  of  the  "U.S.''  filed  in  the  United  States  Supreme  Court. 

17.  Exhibit  48,  the  Opinion  of  the  United  States  Supreme  Court  in  United 
States  V.  Smith. 
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Mr.  LuDLAM.  But  we  agree  that  it's  unusual  that  the  Justice  De- 
partment would  agree,  in  essence,  to  sue  itself  in  order  to  raise  the 
issue  of  the  constitutionality  of  a  statute.  And  it  certainly  isn't  the 
kind  of  procedure  which  we  follow  very  often. 

Now,  the  same  kind  of  procedural  questions  that  we're  talking 
about  here  are  faced  by  the  Department  all  of  the  time  when  they're 
trying  to  mediate  between  the  various  independent  agencies  of  the 
executive  branch.  I  want  to  introduce  for  the  record  some  materials 
which  show  how  they  undertake  this  process  and  the  imagination 
that  they  use  in  permitting  the  independent  agencies  to  appear  in 
cases  to  present  their  position,  even  when  it  disagrees  with  that  of 
the  Attorney  General.  These  procedures  provide  some  analogies  to 
the  kind  of  procedures  that  might  be  desirable  in  the  case  where 
the  Department  choses  not  to  defend  the  constitutionality  of  a  stat- 
ute and  Congress  wishes  to  do  so  in  some  capacity. 

[An  excerpt  from  the  Ph.  D.  thesis  of  William  Edward  Briirman 
entitled  "The  Office  of  the  Solicitor  General  of  the  United  States," 
1966  (University  of  North  Carolina)  appears  as  exhibit  105  in  the 
appendix  at  pp.  601  to  652.  The  thesis  is  available  from  University 
^licrofilms.  Inc.,  Ann  x'Vrbor,  Mich.  See  also  law  review  article  by 
Robert  L.  Stern  entitled  "Inconsistency  in  Government  Litigation" 
which  appears  in  64  Harvard  Law  Review  759  (1951).] 

The  point  of  these  materials  is  tlie  flexibility  tliat  has  to  be  under- 
taken by  all  parties  in  order  to  allow  the  statute  to  be  defended. 

Mr.  Lazarus.  Could  I  just  very  briefly  comment  on  the  latter 
point  ? 

Mr.  LuDLAM.  Certainly. 

Mr.  Lazartjs.  I  think  that  it's  worth  pointing  out  that,  as  I  un- 
derstand it,  although  Justice  does  not  infrequently  oppose  the  posi- 
tion of  an  executive  agency  or  one  of  the  regulatory  agencies  and 
sometimes  openly  in  court,  it  dosen't  do  so  simply  because  the  Soli- 
citor General  doesn't  agree  with  the  agency  as  a  matter  of  policy. 

It  does  so,  as  I  understand  it,  when  Justice  is  representing  in- 
terests of  some  of  the  constituent  parts  of  Justice  which  are  them- 
selves agencies,  such  as  the  Antitrust  Division  or  the  Civil  Rights 
Division.  And,  again,  the  authority  for  Justice  to  take  that  position 
is  clear.  It  is  representing  an  interest.  It  is  not  simply  ventilating 
personal  ideological  convictions  of  its  leading  officers. 

]Mr.  Ludlam.  I'd  also  like  to  submit  for  the  record  your  excellent 
article  in  the  Washington  Post  which  states  your  views  on  the  De- 
partment's obligation  to  defend  the  constitutionality  of  statutes. 

[A  copy  of  Mr.  Lazarus  article  entitled  "Duty  to  Defend  the 
Law,"  Washington  Post,  July  5,  1975,  appears  as  exhibit  119  in  the 
appendix  at  pp.  747  to  749.  An  article  by  Mr.  Victor  Navaskv  en- 
titled The  Attorney  General  as  Scholar,  Not  Enforcer,"  New  York 
Times  Magazine,  September  7,  1975,  appears  as  exhibit  120  in  the 
appendix  at  pp.  749  to  756.] 

Let  me  turn  to  two  slightly  different  situations.  One  is  whei-e  the 
Justice  Department  fails  to  appeal  a  finding  by  a  lower  court  that  a 
statute  is  unconstitutional.  I^et  me  as]?:  whether  you  think  the  Justice 
Department  should  notify  the  Congress  of  any  such  decision  so  that 
Cono-ress  mi^ht  intervene  in  order  to  bring  an  appeal  and  defend  the 
statute  at  a  higher  court. 
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Mr  Lazarus.  I  tliiiik  it's  hard  to  make  an  argument  for  restrict- 
ing the  communication  of  ideas  or  facts.  I  see  no  reason  why  Justice 
ou^ht  not  notify  Congress.  I  also,  however,  thnik  that  there  are 
situations  in  which  Justice  is  entitled  not  to  make  appeals. 

Mr  LuDLAM.  And  the  second  situation  is  where  the  Justice  De- 
partment asserts  the  right  under  28  U.S.C.  2403  to  intervene  m 
the  case  in  which  it  is  not  a  party  to  challenge  the  constitutionality 
of  the  statute.^  I  Imow  of  one  case,  the  Simhins  case,  where  this 
happened.  There  were  substantial  objections  raised  by  the  defend- 
ants in  the  case  that  section  2403  does  not  permit  the  Department  to 
intervene  to  attack  the  statute. 

I  have  copies  of  all  of  the  briefs  on  that  point  m  the  Court  which 
I  have  obtained  from  the  court  of  North  Carolina  and  winch  I 
would  like  to  submit  for  the  record. 

[The  May  8,  1962,  Motion  to  Intervene  of  the  United  States  ap- 
pears as  exhibit  49  in  the  appendix  at  pp.  474  to  477.  The  June  7, 1962, 
Oh'jection  of  Defendants  to  the  Intervention  of  the  United  States 
of  America  appears  as  exhibit  50  in  the  appendix  at  pp.  478  to  481. 
The  June  15,  1962,  Reply  to  Defendants'  Ohjection  to  the  Inter- 
vention of  the  United  States  of  American  appears  as  exhibit  51  at 
pp.  482  to  489.  An  excerpt  from  the  June  26,  1962,  oral  argument  on 
the  ''Motion  to  Intervene  appears  as  exhibit  52  in  the  appendix 
at  pp.  489  to  497.  The  June  26.  1962,  Order  Allowing  Interventioa  ap- 
pears as  exhibit  53  in  the  appendix  at  p.  498.  The  District  Court 
opinion  on  the  merits  of  the  case  mav  be  found  at  211  F.  Supp. 
628  (M.D.N.C.  1962)  and  the  Court  of  Appeals  Opinion  at  323  F. 
2d  959  (4th  Cir.  1963).] 

Mr.  LuDLAM.  And  also  I've  obtained  the  legislative  history  of 
section  2403,  which  indicates  that  the  Congress  clearly  thought  that 
it  would  be  used  to  defend  statutes  and  not  attack  them. 

[Excerpts  from  the  debate  on  passage  of  28  U.S.C.  2403  in  1937. 
appear  as  exhibit  97  in  the  appendix  at  pp.  548  to  555.] 

I  would  like  to  ask  what  your  views  are  on  the  Department's 
intervention  to  attack  a  statute. 

Mr.  Lazarus.  Two  things.  First  of  all,  I  believe  that  the  text  of 
2403 — and  I  might  be  wrong  about  this — but  it's  my  recollection  that 
the  text  of  2403  does  not  clearly  require  that  Justice  only  support  the 
constitutionality  of  a  statute 

Mr.  LuDLAM.  That's  correct. 

Mr.  Lazarus  [continuing].  Although,  obviously,  it  would  be 
strange  if  people  had  the  Simphins  situation  in  mind  when  they 
drafted  the  statute.  Secondly 

^Ir.  LuDLAM.  The  legislative  history  was  emphasized  in  the  de- 
fendant's briefs. 


1  28  U.S.C.  2403  provides  as  follows  : 

"§  2403.  Intervention  by  United  States;  constitutional  question 

"in  any  action,  suit  or  tiroceedinp:  in  a  court  of  the  United  States  to  which  the  United 
States  or  any  agency,  officer  or  employee  thereof  is  not  a  party,  wherein  the  constitu- 
tionality of  any  Act  of  Congress  affecting  the  public  interest  is  drawn  in  question,  the 
court  shall  certify  such  fact  to  the  Attorney  General,  and  shall  permit  the  United  Stntes 
to  intervene  for  presentation  of  evidence,  if  evidence  is  otherwise  admissible  in  the  case, 
and  for  argument  on  the  question  of  constitutionality.  The  United  States  shall,  subject 
to  the  applicable  provisions  of  law,  have  all  the  rights  of  a  party  and  be  subject  to  all 
liabilities  of  a  party  as  to  court  costs  to  the  extent  necessary  for  a  proper  presentation 
of  the  facts  and  law  relating  to  the  question  of  constitutionality." 

71-846—76 12 
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]\Ir.  Lazarus.  Obviously  so.  Secondly,  I  think  that  the  Slmpkins 
case,  again — it's  such  an  unusual  case  that  it  would  be  unwise  to 
predicate  some  generally  applicable  provision  on  the  fact  that  it 
occurred.  It  was  a  case  in  which  there  were  two  features  of  the 
situation  which  I  believe  justify  the  Department  of  Justice's  posi- 
tion. 

The  first  is — or  perhaps  three  features — the  first  is  that  what 
happened — just  to  give  the  facts,  as  I 

Mr.  LuDLAM.  When  you  are  given  your  answer,  please  make  it 
clear  that  the  subcommittee  agrees  that  the  statute  in  that  case  was 
clearly  unconstitutional.  I'm  only  trying  to  raise  the  larger  issue  of 
whether  the  Department  should  intervene  to  attack  a  statute,  even 
though  you  and  I  and  everybody  up  here  agrees  that  it  was  an  ob- 
noxious statute. 

Mr.  Lazarus.  Yes.  I  think  that  not  only  was  it  an  obnoxious 
statute  but  it  had  become  clearly  unconstitutional  because  of  an  in- 
tervening decision  of  the  Supreme  Court,  and  therefore  would  be 
appropriate  for  Justice  to,  in  a  case  in  which  it  was  a  party  and 
the  statute  were  issued,  to  simply  state  to  the  court  that  it  would 
not  defend  the  statute.  And  any  private  party  would  do  the  same 
thing  in  many  situations. 

But  the  statute  was  also  obnoxious  in  a  way  which  flouted  the 
interests  and  policy  of  the  Civil  Rights  Division  of  the  Justice 
Department,  In  other  words,  it  had  an  interest  in  promoting  desegre- 
gation in  the  administration  of  federally  supported  hospitals,  which 
was  the  issue  in  the  case.  And  therefore,  I  think  Justice  was  justified 
in  supporting  the  policies  of  the  Civil  Rights  Division. 

Mr.  LuDLAM.  The  only  point  I  would  make  in  response  is  that  that 
can  be  a  slippery  standard  in  some  cases — about  how  clearly  the  in- 
tervening statute  would  hold  it  to  be  unconstitutional  and  how  clear 
the  policy  is  on  the  part  of  the  Department  arguing  this  thing — 
that  there  are  some  problems  in  applying  it.  I  also  would  suggest 
that  there  is  a  possibility  that  the  Justice  Department  should  per- 
haps exhaust  its  legislative  remedies  before  it  would  proceed  to  in- 
tervene to  attack  a  statute.  Do  you  have  a  brief  comment  on  my 
response  ? 

Mr.  Lazarus.  Well,  I  don't  think  that,  on  the  last  point  you  made 
— does  Justice  have  to  exhaust  its  legislative  remedies,  or  in  other 
words,  does  it  have  to  go  to  Congress  and  ask  them  to  repeal  the 
Hill- Burton  Act  before  it  can  go  to  court  and  take  the  position  that 
the  Hill-Burton  Act  is  unconstitutional?  I  think  the  answer  to  that 
is  "no."  as  a  practical  matter.  It's  just  that  Congress  probably 
wouldn't  do  it  or  wouldn't  have  done  it.  It  would  take  a  long  time. 
And  it's  really  in  a  case  where  the  law  is  so  clearly  unconstitutional 
— and  unconstitutional  for  reasons  that  Congress  didn't  have  in 
mind  when  it  passed  the  statute,  because  Broum  v.  the  Board  of  Edu- 
cation hadn't  been  decided. 

I  just  think  that  it's  a  waste  of  everybody's  time,  including  the 
Congress'  time.  And  I  agree  that  there  may  potentially  be  a  slip- 
pery slope  problem.  There  are  often  slippery' slope  problems.  But  the 
distinction,  nevertheless,  is  there  and  if  difficult  cases  arise,  they'll 
just  have  to  be  dealt  with.  I  don't  think  that  was  a  difficult  case. 
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Mr.  LuDLAM.  That's  all  of  the  questions  I  have.  I  just  wanted  to 
state  personally  that  I  appreciate  Mr.  Lazarus  taking  the  time  in 
his  busy  schedule  to  think  through  these  comments  and  to  appear, 
despite  the  fact  that  he's  just  coming  off  the  flu,  which  everybody 
seems  to  have  these  days. 

Senator  Aboueezk.  All  right :  I  want  to  expi-ess  mv  thanks  to  Mr. 
Lazarus  for  your  appearance  today  and  your  excellent  testimony. 

Mr.  Lazarus.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Aboukezk.  The  next  witness  is  Dean  Redlich  of  the  New 
York  L'^niversity  School  of  Law.  I'd  like  to  welcome  you  to  the 
subcommittee.  Dean  Redlich. 

I  hope  that  you  will  begin  your  testimony  and  we  have  a  series 
of  questions  for  you  as  well.  And  I  just  wanted  to  say  that  there's 
a  posibility  I'll  be  called  out  briefly.  I  have  to  run  out  and  testify 
at  another  committee  hearing  for  just  a  very  short  time  and  then 
I'll  come  back  down.  I  want  the  staff  counsel  to  continue  the  hear- 
ings while  I'm  gone,  because  we  are  in  a  kind  of  time  squeeze,  as 
usual. 

So  I'll  just  get  up  and  leave  when  the  call  comes,  without  inter- 
rupHng  you.  We  certainly  appreciate  you  coming  down. 

]Mr.  REnrjCH.  Thank  you.  Senator,  I  have  a  time  problem  also, 
having  unfortunately  to  testify  this  afternoon  in  Albany,  N.Y. 
and 

Senator  Aboftjezk.  "\Miat  time  do  you  have  to  leave  here? 

Mr.  Redlich.  I  have  a  plane  at  11 :45,  which  means  I  ought  to 
leave  here  around  11:20,  at  the  latest. 

Mr.  Ltjdlam.  That  won't  be  any  problem.  Your  secretary  was  kind 
enough  to  read  your  statement  to  me  over  the  phone  last  night  and 
it's  an  excellent  statement.  It  doesn't  take  very  long  to  read  it,  so 
why  don't  we  proceed? 

Mr.  Redlich.  Fine;  thank  you  very  much. 

TESTIMONY  OF  NOEMAN  EEDLICH,  DEAN,  NEW  YORK  UNIVEESITY 

LAW   SCHOOL 

yir.  Redlich.  I  am  also  very  pleased  to  be  here.  Senator.  I  am 
Xorman  Redlich,  Dean  of  the  Xew  York  T^nivor^ity  School  of  Law. 

1  have  served  as  a  government  lawyer  in  several  contexts.  From  De- 
cember 1963  to  September  1964  I  was  a  senior  assistant  counsel  to 
the  President's  Commission  on  the  Assassinatioii  of  President  Ken- 
nedy. 

I\Iy  principal  experience  as  a  government  lawyer  has  been  with 
the  city  of  New  York  during  the  administration  of  Mayor  John 
Lindsay.  At  various  times  during  his  administration,  I  held  the 
three  jobs  in  the  law  department,  which  is  the  equivalent  of  the 
Justice  Department  in  the  Federal  Government.  And  for  the  last 

2  years  of  IMayor  Lindsay's  term  from  1972  to  1974,  I  was  corpora- 
tion counsel  of  the  city  of  New  York,  which  is  the  chief  legal  officer 
of  the  city. 

Since  my  return  to  teaching,  I  have  developed  a  course  in  pro- 
fessional responsibility  and  am  the  author  of  a  book  on  teaching 
materials  in  this  area.  I  also  teach  constitutional  law  and  am  chair- 
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man  of  a  committee  of  the  Association  of  the  Bar  of  the  City  of 
New  York  dealing  with  the  lawyer's  role  in  securities  matters  and 
am  helping  that  association  to  develop  standards  of  professional 
responsibility  for  government  lawyers. 

Although  "this  committee  is,  quite  properly,  concerned  with  ques- 
tions arising  out  of  the  elustice  Department's  role  as  the  attorney  for 
the  executive  branch  and  its  frequent  role  as  attorney  for  officers 
and  Members  of  the  Congress,  I'm  convinced  that  the  issues  you're 
considering  are  relevant  to  State  and  local  governments  as  well. 

That  is  perhaps  why  my  own  experiences  as  the  head  of  what 
mav  well  be  the  second  largest  law  office  in  the  country— the  law 
department  of  the  city  of  New  York  employs  over  400  lawyers- 
might  be  helpful  to  this  committee. 

To  give  you  an  idea  of  the  range  of  problems  I  faced,  I  was  the 
lawyer  for  the  entire  executive  branch  of  the  city  government,  as 
well  as  the  city  council,  which  is  the  legislature.  I  was  the  lawyer  for 
a  quasi-legislative  body,  called  the  board  of  estimate,  which  consists 
entirely  of  elected  officials  in  New  York.  I  was  also  the  lawyer  for 
the  board  of  education,  31  community  school  boards,  the  board  of 
liidier  education,  which  runs  the  city  university,  the  New  York 
Citv  Health  and  Hospitals  Corp.,  which  runs  18  municipal  hospitals, 
the  Oil-Track  Betting  Corp.,  and  a  wide  range  of  government  agen- 
cies. 

There  were  few  problems  involving  multiple  clients,  conflicts,  in- 
trusion into  the  legislative  bmncli.  and  privileo-e  of  confidential  com- 
munications which  we  did  not  face.  I  would  like  to  make  some  gen- 
eral and  brief  observations  and  then  be  available  for  your  questions. 

Setting  aside  for  one  moment  the  question  of  separation  of  powers 
between  the  executive  legislative  branches.  I  think  it  is  hiirhly  de- 
sirable that  a  government  be  represented  in  litigation  by  one  legal 
entity  such  as  the  Department  of  Justice. 

The  executive  branch  should  speak  with  one  voice  and  whatever 
differences  exist  within  that  branch  should  be  ironed  out  internally 
rather  than  argued  out  in  the  courts.  An  Attorney  General  or  a 
corporation  counsel  of  the  city  always  wears  two  hats.  He  is  a  law- 
yer; he  is  also  a  public  official. 

He  has  a  statutorv  responsibility  to  conduct  the  litigation,  of  his 
government  and  he  has  a  greater  role  to  play  in  the  formulation  of 
l^olicy  in  litigation  than  would  be  the  case  in  private  litigation. 

At  the  same  time,  he  has  to  recognize  that  he  is  but  one  of  many 
voices  in  the  formulation  of  that  policy.  There  are  no  rules  that  one 
can  draft  which  will  resolve  the  question  of  who  determines  the 
policy  of  the  government  in  a  lawsuit.  The  concentration  of  au- 
thority in  one  legal  department  forces  the  policy  to  be  made. 

A  chief  legal  officer  who  assumes  an  arrogant  role  in  exercising 
this  responsibility  will  run  into  serious  trouble  within  his  admin- 
istration, as  will  an  agency  head  who  tries  to  treat  that  chief  legal 
officer  as  a  hired  gun. 

The  problems  are  compounded,  of  course,  when  the  Attorney  Gen- 
eral or  other  chief  legal  officer  intrudes  into  the  legislative  sphere  by 
representing  the  officers  or  members  of  the  legislature. 
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And  the  problems  which  arise  in  that  context  are  also  present 
in  those  cases  where  a  legal  department  of  a  government  represents 
independent  boards  or  corporations,  such  as  a  board  of  education, 
the  Health  and  Hospitals  Corp.,  the  city  university — the  kind  of 
situation  we  have  in  New  York. 

In  all  of  these  cases,  there  are  two  basic  problems:  One,  the  in- 
volvement of  the  chief  legal  officer,  through  his  control  over  litiga- 
tion, in  the  policies  of  an  independent  arm  of  the  government,  such 
as  the  legislature  or  those  of  a  board  or  corporation  which  is  inde- 
pendent of  the  executive:  and  two,  the  difficulty  of  representing 
that  other  arm  of  the  government  when  its  policy  and  the  legal  posi- 
tion which  it  espouses  are  in  conflict  with  those  of  the  executive 
branch. 

On  the  first  question,  I  believe  that  the  process  which  is  created 
by  section  118  of  title  2  of  the  United  Statts  Code  provides  a  de- 
sirable preservation  of  the  separation  of  powers  between  the  execu- 
tive and  legislative  branches,  notwithstanding  the  intrusion  of  the 
Attorney  General  into  the  legislative  branch  as  its  lawyer. 

The  Attorney  General  should  have  an  obligation  to  represent 
officers  of  the  Congress,  if  requested  to  do  so.  I'm  not  quite  sure, 
however,  why  that  obligation  should  not  also  extend  to  representing 
individual  Members  of  the  Congress  as  well,  if  requested,  provided 
they  are  being  sued  because  of  something  arising  out  of  their  official 
roles. 

As  we  Icnow.  there  may  be  good  reasons  why  in  individual  cases 
the  Justice  Department  should  not  represent  Members  of  the  Con- 
gress, such  as  cases  of  conflict  of  interest  or  conflict  of  position  with 
other  clients.  But  these  conflicts  arise,  it  seems  to  me.  whether  the 
client  is  an  officer  of  the  Congress  or  a  Member  of  it. 

Once  the  Justice  Department  is  invited  into  the  legislature's 
domain  by  a  request  for  representation.  I  believe  that  the  Depart- 
ment has  a  duty  to  represent  the  legislative  client  with  the  same 
professionalism  and  zeal  which  would  be  provided  to  a  client  in 
the  executive  branch. 

In  my  experience,  the  cases  of  conflict  of  politics  between  the 
executive  branch  and  the  legislature  were  comparatively  rare.  Very 
often  the  legislature  or  board  of  education  would  support  a  position 
which  I  or  the  mayor  did  not  approve.  However,  there  are  a  wide 
range  of  positions  which  the  legislature  has  a  right  to  asert  in  court 
and  which  do  not  reach  the  level  where  the  legal  Department  should 
refuse  to  handle  the  matter  or  refuse  to  asert  the  position. 

The  client,  in  this  broad  range  of  cases,  is  entitled  to  have  these 
positions  heard,  even  if  thev  are  positions  with  which  the  chief  legal 
your  case,  the  Congress — has  to  recognize  that  if  the  Justice  De- 
officer  does  not  agree.  At  the  same  time,  however,  the  client — in 
partment  is  asked  to  undertake  the  representation,  the  control  over 
the  case  rests  with  the  Department.  There  may  be  arguments  which 
the  Department  feels  it  cannot  make,  quite  apart  from  questions 
of  conflicts  with  other  clients.  And  the  decision  of  these  matters 
.should  rest  with  the  lawyer. 

jThis  is  an  authority  which,  as  T  have  indicated,  should  be  exer- 
cised with  great  restraint.  But  if  the  legislature  is  not  prepared  to 
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accept  this  final  residue  of  authority  to  control  the  case,  then  it 
should  not  invite  the  legal  department  into  it. 

This  control  of  the  lawsuit  inevitably  involves  the  Attorney  Gen- 
tral  in  policy  matters  of  another  branch  of  government.  There  is  no 
way  to  avoid  this  in  the  course  of  a  lawsuit.  But  the  important  prin- 
ciple of  separation  of  powers  is  preserved,  in  this  case,  by  the  fact 
that  the  Attorney  General  is  there  at  the  request  of  Congress  or 
its  jNIembers. 

Questions  of  conflict,  the  second  question,  are,  of  course,  extreme- 
ly difficult.  In  those  instances  where  there  actually  is  conflict  in  the 
sense  that  an  executive  agency  is  on  the  opposite  side  of  the  case 
from  a  Member  of  Congress  or  an  officer  or  committee,  the  answer 
is  clear.  The  Attorney  General  cannot  represent  the  legislative 
arm. 

Also  relatively  easy  are  those  cases  where  the  chief  legal  officer  is 
asserting  a  position  in  a  pending  case  which  is  inconsistent  with 
that  which  he  would  be  required  in  order  to  represent  the  legisla- 
ture zealously  and  competently,  as  required  by  the  code  of  pro- 
fessional responsibility. 

If  I  were  defending  the  right  of  a  school  board  to  lay  off  employees 
on  the  basis  of  seniority,  for  example,  I  could  not  defend  the  right 
of  another  board  to  ignore  those  same  rules  of  seniority,  on  grounds 
that  they  were  racially  discriminatory. 

I  would  have  no  difficulty  making  those  two  arguments  at  differ- 
ent times,  presumably  after  a  court  may  have  decided  one  of  the 
cases.  But  if  for  no  other  reason  than  the  appearance  of  impropriety, 
lawyers  should  avoid  the  spectacle  of  arguing  opposite  positions 
at  the  same  time. 

There  are  also  times  when  the  legislature  may  want  to  assert  a 
position  which  is  contrary  to  the  advice  that  the  Attorney  General 
may  have  given  in  the  past.  I  recall  on  several  occasions  advising 
the  mayor  or  the  city  council  that  a  pending  bill  was  unconstitu- 
tional. 

If  the  bill  is  enacted  over  the  mayor's  veto,  how  does  one  handle 
the  lawsuit  that  is  brought  challenging  the  law's  constitutionality? 
Wliile  it  may  be  somewhat  embarrassing  to  defend  a  statute  wh.icli 
vou  have  said  is  unconstitutional,  I  do  not  consider  this  a  conflict 
which  raises  ethical  questions. 

The  code  of  professional  responsibility  recognizes  that  clients  can 
disregard  a  lawyer's  advice  and  the  lawyer  is  then  free  to  defend 
the  client  even  though  the  client  did  not  follow  that  advice. 

However,  I  generally  offer  the  city  council,  our  legislative  body, 
the  opportunity,  if  it  wished,  to  suggest  a  lawyer  to  me  who  I 
would  be  willing  to  hire  as  a  special  assistant  corporation  coun- 
sel, provided  he  was  professionally  competent. 

This  was  a  useful  midway  point  between  declining  to  represent, 
which  I  felt  would  denv  the  citv  council  its  right  to  the  service  of 
the  corporation  counsel,  and  undertaking  the  representation  myself 
under  circumstances  where  the  client  might  doubt  my  enthusiam. 

I  might  add  that  most  of  the  time  the  client  allowed  us  to  handle 
the  case  ourselves.  There  may  be  times,  however,  when  the  chief 
legal  officer  has  a  basic  difference  in  policy  with  the  legislature  or 
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where  there  is  a  strono;  policy  difference  between  the  executive  branch 
and  the  legislature,  and  where  these  dilferences  prevent  the  chief 
legal  officer  from  representing  the  legislature. 

These  are  not  necessarily  matters  of  conflicts  in  pending  cases  or 
even  likely  cases,  but  are  important  matters  of  governmental  policy. 
Sometimes  this  occurs  quite  apart  from  questions  of  conflict,  I  recall 
refusing  to  rely  on  an  antibusing  law  which  had  passed  the  New 
York  State  Legislature  in  1969,  even  though  that  law  was  a  stroiig 
defense  which  was  available  to  us  in  a  pending  case.  The  client  was 
a  community  school  board.  I  justified  my  position  on  grounds  that 
I  controlled  the  litigation  and  I  thought  the  State  law,  which  the 
school  board  wanted  to  rely  on,  was  unconstitutional.  I  turned  out 
to  be  right. 

r.  But  suppose  the  mayor  takes  a  strong  position  that  mandatory 
maternity  leaves  are  unfair  to  female  employees.  He  states  that  po- 
sition publically  and  seeks  to  enact  it  into  law.  And  suppose  that 
the  legislature  or  a  board  of  education  disagrees  with  the  chief  exe- 
cutive and  imposes  such  mandatory  maternity  leaves  on  its  em- 
ployees. 

I  believe  that  in  such  a  case  the  chief  legal  officer  should  have 
the  right  to  refuse  to  represent  that  conflicting  position,  even 
though  there  is  no  technical  conflict  of  interest  involved  in  a  pend- 
ing case. 

There  may  also  be  times  when  the  Attorney  General  may  con- 
clude—I  think  this  is  very  rare — that  an  act  of  the  legislature  is  so 
blatantly  unconstitutional  that  it  cannot  be  defended  or,  in  order 
to  preserve  its  constitutionality,  he  may  interpret  it  in  such  a  way 
that  it  flies  in  the  face  of  what  Congress  intended. 

Should  the  Congress  be  deprived  of  its  voice  in  court  under  those 
circumstances?  Although  I  generally  oppose  the  idea  of  a  separate 
office  of  counsel  for  the  Legislature,  I  think  that  a  carefully  drawn 
statute  could  give  the  Congress  the  right  to  have  its  position  on  the 
constitutionality  of  a  statute  presented  before  a  court.  This  is  in- 
variably permitttd  now  by  leaves  to  file  amicus.  But  if  there  is 
concern  on  this  subject,  the  right  could  be  established  by  statute. 

Perhaps  because  Mayor  Lindsay  himself  worked  in  the  Justice 
Department  under  Attorney  General  Brownell  and  was  aware  of  tho 
corporation  counsel's  responsibilities  as  lawyer  for  the  entire  city 
government,  I  had  very  few  instances  where  I  felt  that  I  could 
not  represent  a  client,  including  the  legislature,  because  of  a  con- 
flicting position  taken  by  the  mayor. 

I  believe  that  for  our  present  system  to  work,  there  must  be  a 
recognition  on  the  part  of  the  President  or  a  mayor  or  a  Governor 
that  the  legal  arm  of  the  government  will  often  be  taking  positions 
which  the  chief  executive  may  not  be  happy  with. 

And  the  legislature  may  not  be  happy  with  some  of  these  positions 
either.  I  can  see  no  way  this  can  be  avoided,  however,  unless  we  are 
to  have  a  blanket  rule  that  the  legislature  and  other  independent 
bodies  of  a  government  cannot  be  represented  by  the  legal  depart- 
ment. 

I  see  no  reason  for  such  a  draconian  rule.  In  the  vast  majority 
of  cases,  a  legal  department  of  a  government  can  serve  the  several 
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branches  of  that  government  with  integrity,  skill,  and  zeal.  As  m 
so  many  areas  of  government,  the  ability  of  this  particular  system  to 
work  will  depend  on  the  good  judgment  and  the  good  will  of  those 

who  administer  it.  ■,  i  ■,^^  ^      ^ 

Mr.  LuDLAM.  On  behalf  of  the  subcommittee  I  would  like  to  thank 
vou  for  your  extremely  thoughtful  statement.  Your  background  with 
the  corporation  counsel  of  New  York,  I'm  sure,  presented  unique 
problems  along  the  lines  that  we're  talking  about  today. 

Could  you  briefly  comment  on  the  nature  of  the  commission  that 
you  were'  attempting  to  begin  iinder  the  Bar  Association  of  New 
York  and  what  that  will  deal  with ! 

:Mr.  Redltch.  Yes ;  I've  been  asked  by  Cyrus  Vance,  the  president 
of  the  association  of  the  bar  to  formulate  the  plans  for  the  formation 
of  a  s]3ecial  committee  which  will  have  as  its  objective  the  same 
type  of  activity  which  I  am  performing  in  another  committee  of  the 
bar  association,  to  wit,  to  formulate  what  would  amount  to  a  code  of 
professional  responsibility  for  a  particular  area  of  practice. 

We  are  already  doiuir  it  in  the  area  of  securities  transactions. 
And  I  have  felt  for  some  time  that,  while  the  code  of  professional 
responsibility  is  a  useful  document  as  a  guide  to  the  bar,  it  was 
never  intended  and  could  not  be  expected  to  deal  with  some  of  the 
specific  problems  that  arise  in  specialized  areas  of  practice. 

So  it  would  be  our  aim  to  produce  ultimately  a  code  of  profes- 
sional responsibility  for  government  lawyers. 

]Mr.  LiTDLA^r.  I  take  it  the  need  for  this  is  because  the  present 
code  of  professional  responsibility  was  not  drafted  with  the  needs 
of  government  lawyers  specifically  in  mind. 

Mr.  Eedlich.  It  "was  not  drafted  with  the  need  for  Government 
lawvers  specifically  in  mind  and  I  think — and  this  is  not  intended 
as  a  criticism  of  the  code — I  think  that  it  couldn't  deal  with  the 
special  problems  of  criminal  defense  lawyers  or  prosecution  lawyers 
in  criminal  cases.  It  couldn't  deal  with  the  special  problems  of  se- 
curitie'=5  lawyers. 

T  think  you  can't  put  all  of  tliat  in  one  code. 

Mr.  Ltdlam.  Before  examining  some  of  the  various  ethical  prob- 
lems which  arise  when  an  executive  branch  lawyer  represents  the 
legislative  branch.  I  wanted  to  ask  one  short  series  of  questions  about 
why  the  legislative  branch  so  frequently  requests  to  be  represented 
by  the  executive  branch. 

It  is  true  that  the  executive  branch  represents  the  legislative 
branch,  only  when  requested  to  do  so.  However,  it  is  also  true  that 
Members,  employees,  or  committees  of  Congress  have  no  congression- 
al law  office  to  turn  to  in  these  situations  and.  therefore,  the  easiest 
alternative  for  them  is  to  turn  to  the  executive  branch. 

In  order  to  be  reimbursed  for  retainin<r  private  counsel,  a  Mem- 
ber, officer,  or  employee  must  obtain  legislative  approval  for  the  ex- 
penditure of  public  funds.  Althoufrh  a  committee  may  hire  a  con- 
sultant to  serve  as  its  counsel  in  litiqration,  the  committee  also  would 
probably  have  to  get  an  increase  in  its  funds  to  cover  that  expense. 

In  both  cases,  one  must  go  out  and  locate  the  counsel  and 
screen  the  various  people  who  could  undertake  the  jobs.  In  short, 
it's  a  very  cumbersome  procedure. 
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In  contrast,  the  executive  branch  law  office  is  already  in  existence 
and  can  easily  handle  congressional  cases.  It  will  do  so  for  free. 
All  you  have  to  do  is  place  a  phone  call  to  them  and  send  them 
a  copy  of  the  complaint. 

Under  these  circumstances,  should  one  place  much  emphasis  on 
the  fact  that  Congress  may  have  requested  the  executive  branch  to 
handle  a  case  for  it. 

Mr.  Redlich.  I  don't  place  emphasis  on  that  as  a  justification  for 
why  it  is  more  desirable,  in  the  vast  majority  of  cases,  to  have  the 
Justice  Department  so  represent  the  individual  ISIember  of  Con- 
gress or  the  congressional  official.  We  had  that  identical  situation  in 
New  York. 

In  1970  there  came  into  existence  31  community  school  boards.  The 
entire  history  of  that  legislation  would  have  indicated  that  the  last 
person  those  community  school  boards  would  have  wanted  to  have 
as  their  lawyer  was  the  corporation  counsel  of  the  city,  who  was 
the  lawyer  also  for  the  central  board  of  education,  who  was  regarded 
as  the  chief  antagonist  of  those  31  community  school  boards.        -i 

Very  quickly,  however,  the  members  of  these  boards  found  that 
they  were  government  officials  and  they  were  being  sued.  And  they 
immediately  turned  to  the  legal  arm  of  the  government  to  repre- 
sent them. 

Now,  I  think  it  was  desirable  that  the  corporation  counsel  rcDre- 
sent  the  members  of  those  boards,  just  as  I  thing  it's  desirable  that, 
in  most  cases,  they  represent  Members  of  Congres  and  congressional 
officers.  There  are  so  many  questions  of  basic  governmental  policy 
involved  in  any  lawsuit  that  is  brought  against  a  INIember  of  Con- 
gress or  officer  that,  if  you  start  witli  my  assumption  that  there 
should  not  be  a  fragmentation  of  the  legal  policy  within  the  gov- 
ernment, then  my  conclusion  follows. 

jNIr.  LuDLAM.  I'd  like  to  explore  three  main  areas  of  the  ethical 
problems  which  may  confront  a  Government  lawyer  when  reore- 
senting  a  INIember  or  an  officer  of  Congress.  As  you  have  said — and 
I  agree  that  these  questions  have  application  to  any  representation 
that  a  Government  lawyer  may  become  involved  in-^the  three  areas 
will  be:  conflicts  among  clients,  control  of  litigation,  and  the  attorn- 
ey-client privilege. 

The  ethical  considerations  and  disciplinary  rules  for  canon  5  of 
the  code  provide  a  number  of  definitions  of  the  types  of  conflicts 
among  clients  whicli  should  disqualify  a  lawyer  from  handlini;  a 
particiilar  matter.  Essentiallv,  these  definitions  are  all  variants'^  of 
disciplinary  rule  5-105A,  which  says:    '  ■    • 

A  lawyer  shall  decline  proffered  employment  if  the  exercise  of  his  indepen- 
dent professional  .nifl^ment  in  behalf  of  the  client  will  he  or  is  likeiv  to  he 
adversely  affected  by  the  acceptance  of  the  preferred  employment  or  if  it  would 
be  likely  to  involve  him  in  representing  different  interests. 

Is  this  the  essence  of  what  conflict  among  clients  is  in  terms  of 
the  code? 

Mr.  Redlich.  Yes,  although  I  really  think  the  sections  that  vou're 
referrina:  to  have  very  little  relevance  in  the  Government  context  be- 
cause of  the  question  of  identifving  the  client. 
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Mr.  LuDLAM.  Well,  we're  going  to  proceed  in  that  area.  I'd  like 
to  ask  a  few  questions  on  what  a  conflict  among  clients  will  mean 
in  this  context  and  then,  as  a  general  proposition  or  a  theoretical 
proposition,  address  some  particular  problems  which  might  arise. 

I  take  it,  to  start  with,  for  a  conflict  among  clients  to  exist,  by 
definition,  the  lawyer  has  to  have  more  than  one  client. 

JNIr.  Redlich.  That's  correct. 

Mr.  LuDLAM.  As  you  have  said,  a  conflict  among  clients  clearly 
exists  if  a  lawyer  represents  both  the  plaintiff  and  the  defendant  in 
the  same  action.  You  have  also  said  that  a  conflict  among  clients 
can  exist  even  though  the  clients  are  involved  in  wholly  separate 
proceedings. 

Mr.  Redlich.  Yes. 

Mr.  LuDLAM.  Now,  does  a  conflict  among  clients  exist,  if  we  can 
identify  who  the  two  clients  are,  if  a  lawyer  represents  one  client 
in  court  and  advocates  one  position  and  represents  the  other  client 
in  some  other  kind  of  proceeding  altogether — not  in  court — and 
takes  the  opposite  side  on  the  same  issue?  Will  this  result  in  a 
conflict  among  clients  or  is  the  fact  that  these  are  different  kinds 
of  proceedings  make  it  so  that  it  is  not  a  conflict  among  clients? 

]Mr.  Redlich.  You  are  assuming  in  your  question  that  you  have 
two  completely  separate  clients? 

]Mr.  LuDLAM.  That's  correct. 

Mr.  Redlich.  I  think  generally — it's  pretty  hard  to  answer  your 
question  without  an  example.  I  find  it  hard  to  see  how  the  situa- 
tion would  arise  where  someone  is  asserting — all  right,  I  can  see  this 
question.  Sombody  may  be  asserting  a  position  in  litigation.  It  may 
be  a  position  that  he's  not  particularly  happy  with,  but  the  client 
did  something  and  the  lawyer  is  defending  that  position. 

Another  client  may  walk  in  and  ask  the  lawyer,  "Should  I  do 
this?''  The  "this"  is  exactly  what  the  first  client  did,  the  propriety 
of  which  the  lawyer  is  now  defending.  I  don't  see  any  conflict  in 
the  laywer  advising  the  second  client  that  he  shouldn't  do  it,  per- 
haps because  of  his  experience  with  the  first  client. 

That's  a  different  matter  from  arguing  in  court  opposite  positions 
on  the  same  issue. 

]Mr.  Lltdlam,  What  I'm  asking  is,  for  example,  on  behalf  of  the 
second  client,  the  conflicting  position  is  taken  in  a  public  statement 
— perhaps  testimony  before  a  legislature  or  something  like  that. 
Does  this  involve  the  attorney  in  a  conflict  among  clients? 

Mr.  Redlich.  I  think  that  whether  one  calls  it  "conflict"  or 
whether  one  calls  it  the  appearance  of  impropriety — I  think  the 
position  of  taking  one  legal  position  and  then,  at  the  same  time,  ar- 
guing another  one,  even  if  we're  not  talking  about  litigation,  is  some- 
thing that  I  certainly  try  very  hard  to  avoid. 

I  can  recall  cases — one  that  comes  dramatically  to  mind — where 
a  government  agency  asked  us  whether  it  was  appropriate  for  them 
to  award  a  contract  to  a  second  lowest  bidder.  The  reasons  are  unim- 
portant, but  they  had  asked  advice  as  to  whether  they  could  re- 
ject the  lowest  bid. 

A  subordinate  in  my  office  looked  at  it  and  said,  yes,  that  they 
could   reject  the  low   bid  and  award   the   contract  to  the   second 
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lowest  bidder.  Subsequent  to  that,  an  allegation  was  raised  that 
there  was  some  fraud  involved,  not  incidentially,  involving  any 
member  of  my  office. 

"We  then  proceeded  to  cancel  the  second  contract.  We  were  sued. 
This  first  thing  I  looked  at  was  the  most  obvious  defense :  was  the 
second  contract  illegally  awarded  on  grounds  that  perhaps  it  should 
have  been  awarded  to  the  low  bidder?  I  reached  the  conclusion  that 
we  were  wrong  the  first  time  and  we  defended  on  the  grounds  that 
the  contract  was  illegally  awarded  and  it  should  have  been  awarded 
to  the  low  bidder. 

The  attorney  for  the  other  side  cited  my  original  opinion.  We 
simply  said:  We  have  changed  our  mind  and  have  a  right  to 
change  our  mind."  Now,  I  think  that's  perfectly  proper.  I  would 
think  ifs  improper  if,  at  the  same  time,  we  were  asserting  the  con- 
trary position. 

Mr,  LuDLAM.  All  I'm  trying  to  get  away  from  is  the  idea  that  the 
code  speaks  very  much  in  terms  of  cases 

Mr.  Redlich.  Yes. 

Mr.  LuDLAM  [continuing].  One  side  of  a  case  in  another  proceed- 
ing— I'm  just  saying  that  there  can  be  a  broader  situation  than  that. 

Mr.  Redlich.  I  think  you're  right.  And  I  think  the  code  you 
know,  as  has  been  said,  is  designed  primarily  for  litigation  and 
situations  and  that  often  is  inappropriate  within  the  Government 
context, 

Mr.  LuDLAM.  Following  the  same  point,  if  on  behalf  of  a  client 
the  attorney  is  stating  a  position,  we'll  say,  in  court  or  any  proceed- 
ing, and  he  has  another  client  that  he's  not  representing  in  any 
proceeding  of  any  nature,  but  the  interest  of  that  client  is  quite 
clearjy  inconsisteat  with  the  interests  of  the  first  client  does  the  mere 
existence  of  the  first  client,  whose  interests  are  clear,  mean  that  the 
lawyer  should  not  Ije  taking  positions  adverse  to  that  client  in  a 
proceeding^ 

Mr.  Redlich.  Xo.  If  you're  asking  me  generally,  perhaps  yes, 
but  not  in  the  Government  context,  for  the  reason  being  that  all 
of  your  questions  are  assuming  the  identification  of  two  separate 
clients.  Now.  I  think  generally,  given  that  fact,  if  one  client  comes 
into  my  office  and  wants  me  to  assert  a  position  that  the  oil  deple- 
tion allowance  is  unconstitutional  and  I  have  other  clients  who  have 
an  interest  w^hich  is  contrary  to  that,  I  don't  think  the  lawyer  should 
be  advocating  a  position  which  is  contrary  to  the  interest  of  a  con- 
tinuing client,  once  you  have  two  separate  clients, 

I  agree  with  your  statement. 

Mr,  LiTDLAM,,  Let  me  make  one  more  point.  If  a  lawyer  has  two 
clients,  does  the  respective  size  of  the  clients  make  a  difference? 
For  example,  if  the  regular  client  is  09  peivent  of  his  business  and  a 
new  client  comes  in  and  only  has  1  percent  of  his  business,  would 
the  new  client  more  likely  be  discharged  in  that  situation? 

Mr.  Redlich.  In  private  practice,  the  Code  of  Professional  Re- 
sponsibility recognizes  that  an  American  lawyer,  unlike  an  English 
barrister,  does  not  have  to  take  every  case  that  walks  in  off  the 
street.  He  is  free  to  decline  cases,  provided  the  sole  reason  for  de- 
clining the  case  is  not  the  unpopularity  of  the  position. 
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Now,  I  see  the  direction  of  your  questioning  and  I  can  only  tell 
you  that  in  a  Government  context,  it  was  always  my  position  that 
we  had  no  second-class  client.  And  if  a  community  school  board 
came  in  with  a  position,  I  always  advised  the  lawyers  in  my  office 
that  the  mere  fact  that  down  the  road  the  central  board  of  educa- 
tion might  take  a  different  position  should  not  preclude  us  from  rep- 
resenting that  community  school  board,  assuming  they  had  a  de- 
fensible legal  position. 

Mr.  LuDLAM.  I  guess  the  push  comes  to  shove  in  a  case  where  the 
Department  has  to  choose  between  clients,  that  is,  a  conflict  arises 
after  having  taken  on  a  case  of  some  sort — we'll  say  a  congressional 
case.  In  that  case,  if  the  Justice  Department  brings  a  case  or  files 
a  brief  or  does  something  which  creates  a  conflict,  it  becomes  clear 
that  the  congressional  client  is  a  second-class  client,  in  the  sense  that 
the  Department  at  that  point  will  attempt  to  withdraw  from  repre- 
sentation of  that  client. 

The  Department's  intention  may  have  been  all  well  and  good 
until  that  point.  But  doesn't  it  become  clear  that  the  congressional 
client  is  a  second-class  client  when  that  conflict  arises? 

Mr.  Redlich.  I  think  that  is  a  situation  which,  I  tliink.  represents 
particular  problems  of  separation  of  powers.  Basically.  I  think  the 
Attorne}^  General  or  the  corporation  counsel  is  a  member  of  the 
executive  branch.  I  also  think  that  they  are  the  attorneys  and  can 
be  the  attorneys  for  the  entire  Government.  When  they  represent 
Congress,  they  are  kind  of  bridging  that  gap. 

They  are  intruding.  As  I  indicated  in  my  prepared  statement,  I 
don't  know  any  way  that  you  can  solve  the  problems  that  are  created 
thereby  completely,  short  of  saying  that  there  should  be  a  complete 
wall  of  separation,  which  T  don't  agree  with. 

\"\nien  the  proliloms  ai-ise  of  the  nature  that  you're  desei'ibing — and 
it's  interesting  that  I've  never  had  a  problem  of  that  kind,  but  I 
can  conceive  of  it  happening — I  do  think  that  imder  those  circum- 
stances where  a  real  conflict  develops,  that  the  Attorney  General  or 
the  corporation  counsel  would  end  up  representing  the  executive 
branch  rather  than  the  legislature  and  I  think  that's  appropriate. 

Mv.  LuDLAivr.  So,  therefore,  in  terms  of  preventing  a  conflict 
among  clients,  in  the  normal  situation,  a  lawver  could  simplv  re- 
fuse to  take  on  the  new  client,  if  he  can  anticipate  the  proljlem 
in  advance. 

However,  when  the  Justice  Department  is  representing  a  Member 
of  Congress  and  the  executive  branch  is  suddenly  in  need  of  repre-, 
sentation  which  puts  the  Department  in  conflict,  the  remedy  in  that 
situation  is  to  attempt  to  withdraw  from  representing  the  Congress. 
So  it's  a  different  situation  than  when  a  law  Ann  is  representing 
and  has  an  ongoing  relationship  with  a  client.  The  difference  places 
the  congressional  client  at  a  disadvantage  which  he  would  not  suffer 
if  the  Department  was  a  private  counsel  and  not  part  of  the  execu- 
tive branch. 

Mr.  Redlich.  I  think  it  does.  T  don't  think  that  necessarily  leads 
one  to  the  conclusion  that,  in  all  cases.  Congress  and  its  Members 
and  officers  should  have  available  to  it,  in  the  first  instance,  counsel 
other  than  the  Justice  Department. 
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Mr.  Ltjdlam,  It  would  make- 


Mr.  Redlich.  I  think  the  instances  are,  I  would  believe,  are  com- 
paratively rare.  And  then  one  would  have  to  evaluate  to  what  ex- 
tent those  situations,  if  they  are  comparatively  rare,  really  operate 
to  the  detriment  of  the  leo^islative  branch. 

Mr.  LuDLAM.  At  least  it  means  that  the  conflicts  are  harder  to 
predict  and  to  prevent  in  the  case  where  the  Department  is  taking 
on  a  congressional  client.  If  they  were  a  private  attorney  they  could 
simply  refuse  to  take  on  a  new  client. 

Mr.  Eedlich.  I  think  that's  right. 

Mr.  LuDLAM.  Back  on  an  earlier  line  of  questions,  in  terms  of  what 
a  conflict  means,  there's  always  the  problem  of  whether  the  two 
events  which  raise  the  conflict'  are  simultaneous  or  in  sequence.  In 
terms  of  a  possible  conflict  where  there  are  sequential  events  or  pro- 
ceedings or  representation,  can  there  be  a  conflict  among  clients 
where  on  behalf  of  one's  new  client  one  seeks  to  establish  a  key 
precedent,  which  is  likely  then  to  be  turned  around  and  used  in  a 
proceeding  against  one's  old  client — or  where  one  is  seeking  to  estab- 
lish the  existence  of  powers  on  behalf  of  an  institution  when  you 
know  that  those  same  powers  will  be  turned  around  and  used  against 
one's  old  client? 

Mr.  Redlich.  That,  of  course,  is  a— I  think  that  is  a  problem  that 
a  government  lawyer  of  any  good-sized  government  finds,  whether 
you  are  dealing  between  the  executive  and  the  legislature  or  whether 
one  is  dealing  within  the  executive  branch. 

There  were  many  times  when  we  would  be  asserting  a  particular 
position  on  behalf  of  a  client — Health  and  Hospitals  Corp.,  Off- 
Track  Betting  Corp. — which,  if  we  were  successful,  would  have  made 
another  client,  let  us  say  the  city's  civil  service  commission,  very 
unhappy. 

I  think  we  have  to  live  with  that.  And  as  I  indicated  in  my  pre- 
pared statement,  I  think  the  only  way  this  system  can  function  is 
if  the  chief  legal  officer  recognizes  that  he  has  a  responsibility  to 
represent  these  other  clients  competently  and  zealously,  and  if  the 
chief  executive  and  the  other  agencies  also  recognize  that  that  is  the 
lawyer's  responsibility. 

The  system  cannot  function  if,  in  every  case,  a  lawyer  for  the  gov- 
ernment is  going  to  ask  himself,  "Now,  is  the  position  that  I'm 
asserting  in  this  case,  one  which  4  or  5  or  6  out  of  100  other  agencies 
that  I  may  represent,  are  going  to  be  unhappy  with?"  In  some  cases, 
they  do  that :  in  some  cases,  the  issue  is  of  such  importance  that  you 
try  to  hammer  it  out  internallv.  But  you  can't  do  that  in  every  case. 

!Mr.  LrDLAM.  If  w^e  are  dealing  with  powers  that  are  quite  likely 
to  be  exercised  by  the  legislative  branch  against  the  executive 
branch — for  example,  legislative  immunity  or  subpena  power  or  con- 
tempt power  which,  it  is  clear,  will  be  used  against  the  executive 
branch — doesn't  the  executive  branch  have  a  conflict  in  attempting 
to  establish  the  precedents  and  the  existence  of  those  powers.  These 
are  powers  the  Department  will  be  used  against  their  more  tradi- 
tional client,  which  would  be  the  executive  branch? 

Mr.  Redlich.  That  is  the  type  of  case  which,  if  I  had  it  in  the 
city  government  where  wo  have  a  rather,  as  you  may  know,  a  series 
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of  court  decisions  which  really  impose  a  very  strong  duty  on  the 
corporation  counsel  to  represent  all  city  agencies,  but  given  the 
situation  that  we  have  in  New  York  City,  that  is  the  type  of  case 
where  I  would  aproach  the  legislature  and  say  to  them — not  as  much 
of  a  matter  of  conflict  as  a  matter  of  competence — that  I  would  say  to 
them  that : 

This  is  the  kind  of  case  that  1.  because  of  the  other  interests  that  I  have 
here,  I  may  not  be  able  to  represent  competently.  And  therefore,  if  you  would 
like,  I  would  be  happy  to  retain  a  lawyer  of  your  choice,  subject  to  my  approval 
as  to  competency,  to  represent  this  interest  as  a  special  assistant. 

I  would  not  be  adverse  in  that  situation  to  some  type,  as  I  indi- 
cated, of  narrowly  drawn  legislation  which  might  permit  the  legis- 
lature, where  it  is  asserting  a  legal  position  which  is  in  conflict  with 
the  interest  of  the  city,  the  executive  branch  of  the  city,  and  where 
the  corporation  counsel  feels  that  he  is  unable  to  represent  that  legis- 
lative branch,  to  have  them  retain  their  own  counsel. 

Mr.  LtTDLAM.  Le  me  cover  three  quick  areas  to  finish  ofi^  this  dis- 
cussion of  conflicts  among  clients.  The  disciplinary  rule  5-105  also 
says  that  the  attorney  can  accept  employment  which  raises  a  possible 
conflict  if,  after  full  disclosure,  the  client  agrees  to  it. 

That  is  not  to  say,  however,  that  the  lawyer  could  then  knowingly 
assert  a  position  adverse  to  the  interest  of  that  client ;  is  that  correct  ? 

Mr.  Redlich.  That's  right. 

Mr.  LuDLAM.  Acceptance  means  only  that  the  client  will  allow  the 
attorney  to  attempt  to  avoid  the  conflict  as  best  he  can ;  is  that 
correct  ? 

Mr.  Redlich.  That's  right.  I  again  add  that  I  have  serious  doubts 
as  to  the  relevance  of  many  of  these  provisions  in  the  Government 
context,  because  there  is  no  way  you  can  escape  the  fact  that  you 
have  both  separate  clients  and  same  clients  at  the  same  time. 

Mr.  Ltjdlam.  But  if  the  Government  has  a  congressional  client,  it 
cannot  knowingly  assert  a  position  adverse  to  that  of  the  con- 
gressional client.  They  could  not  assert  that  adverse  position  because 
to  do  otherwise  would  disagree  with  the  position  of  the  executive 
branch  or  for  whatever  reason.  In  representing  that  client,  they  must 
advance  positions  on  behalf  of  that  client  and  positions  which  are 
in  the  interest  of  that  client. 

Mr.  Redlich.  Yes ;  that  would  be  part  of  the  responsibility  in  repre- 
senting the  client  competently  and  zealously  within  the  bounds  of 
the  law. 

Mr.  LuDLAM.  Now,  if  a  conflict  arises,  isn't  one  problem  with  the 
fact  that  the  executive  branch  would  attempt  to  cease  to  represent 
a  congressional  client  the  possibility  that  the  courts  must  authorize 
withdrawal  from  the  case  and  such  withdrawal  might  not  be 
authorized  ? 

In  fact,  I  gather  this  happened  to  you  in  one  of  your  cases. 

Mr.  Redlich.  That  was  not  a  conflict  case.  That  was  a  case  where 
we  had  rendered  an  opinion  which  the  client  ignored.  And  the  client 
adopted  a  contrary  course  of  action  which  we  said  was  illegal.  The 
client  was  then  sued.  We  advised  the  client  that  we  would  have  great 
difficulty  defending  a  position  which  we  had  said  in  a  public  opinion 
was  illegal. 
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"VVe  authorized  the  client  to  retain  its  own  counsel.  The  plaintiff 
moved  to  disqualify  the  counsel  on  grounds  that  only  the  corporation 
could  represent  the  board  of  eeducation.  The  court  ordered  us  to 
represent  our  client.  What  we  did  in  those  circumstances  was  to 
make  the  best  argument  we  thought  we  could  make  on  behalf  of  the 
client.  AVe  lost.  The  court  sustained  our  original  opinion. 

I  didn't  regard  that  as  a  conflict  question  as  much  as  the  question 
of  an  appearance  of  coming  forward  and  arguing  against  a  current, 
publicly  expressed  position. 

Mr.  LuDLAM.  But  the  courts  can  fail  to  authorize  withdrawal  and. 
in  those  cases,  the  Department  could  not  simply  withdraw. 

Mr.  Redltch.  Do  you  know  of  any  case  where  the  court  has 

Mr.  LuDLAM.  I  know  of  one  case  when  the  Justice  Department 
attempted  to  withdraw  and  the  courts  would  not  rJlow  them  to  do  it.^ 

Mr.  Redlich.  I'm  not  sure  whether  a  new  legislative  couree  of  ac- 
tion should  be  adopted  because  of  one  instance. 

Mr.  LuDLAM.  I'm  just  saying  that  withdrawal  is  not  always  the 
answer.  The  Department  cannot  say  to  a  congressional  client  that  if 
the  conflict  arises,  then  the  Department  will  simply  withdraw  and 
allow  the  client  to  get  a  new  counsel.  That's  not  always  the  answer. 

iMr.  Redlich.  Mr^  Ludlam,  very  few  answers  are  always  the  ans- 
wer. The  question  is  whether  it's  the  answer  in  enough  cases  to  make 
it  a  rule  of  conduct  that  we  can  live  by. 

Mr.  LroLA^r.  A  conflict  can  be  created  in  a  congressional  client 
because  the  congressional  client  chooses  to  sue  the  executive  brancli 
in  a  totally  separate  proceeding. 

Mr.  Redeich.  Right.  That's  an  easy  one. 

]Mr.  LrDLAM.  Now,  if  the  congressional  client  is  being  represented 
by  the  executive  branch,  he  knows  that  bringing  this  action  Avill 
mean  that  hell  lose  his  counsel.  Doesn't  that  inhibit  the  congressional 
client  from  bringing  the  action  ?  And  conversely,  if  the  executive 
branch  knows  it's  representing  the  congressional  client  and  knows 
that  bringing  a  case  on  the  opposite  side  of  that  issue  would  mean 
that  they  would  have  to  disqualify  themselves  in  the  congressional 
case,  doesn't  this  in  some  way  inhibit  the  executive  branch?  And  isn't 
thir;  an  ^.mdesirable  process  both  ways? 

Mr.  Redltch.  I  don't  think  this  really  acts  as  any  type  of  serious 
inhibition.  I  think  if  the  issue  is  deemed  important  enough  that  a 
lawsuit  is  to  be  brought,  the  fact  that  3'ou  lose  your  potential  lawyer, 
I  don't  think,  is  a  particular  inhibition  against  the  bringing  of  the 
case. 

Mr.  Ltjdlam.  In  terms  of  control  over  litigation,  the  second  of  the 
three  topics  I  mentioned,  can  one  reconcile  the  code's  statement  that 
the  juithority  to  make  decisions  is  exclusively  that  of  the  client  with 
the  kind  of  control  that  the  executive  branch  typically  asserts  over 
the  cases  which  it  will  consent  to  conduct? 

]Mr.  Redltch.  No.  I  have  always — I've  addressed  myself  to  that 
issue  many  times  and  it  is  why  I  said  in  my  initial  statement  that  I 
think  that  a  chief  legal  officer  of  the  government  wears  two  hats. 
He's  a  lawyer;  he's  also  a  public  official. 

1  See  exhibit  22  in  the  appendix  at  p.  377. 
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And  I  think  in  the  latter  capacity  he  has  a  greater  responsibility 
to  make  policy  in  litigation  than  would  be  the  case  in  a  private  liti- 
gation. I  think  that  section  of  the  code  that  you  read  is  one  that  is 
designed  for  the  private  lawsuit. 

I  also  said  in  my  statement  that  I  think  that  a  chief  legal  officer 
who  exercises  this  policymaking  function  in  an  arrogant  manner, 
without  recognition  of  the  fact  that  there  are  a  great  many  agencies, 
including  the  legislature,  that  have  an  input  into  policy,  will  be  in 
serious  trouble. 

But  I  do  think  that  he  has  more  of  a  policymaking  role  than  would 
a  lawyer  in  a  private  case. 

Mr.  LuDLAM.  Just  one  last  question  on  that  subject.  When  the  gov- 
ernment attorney  is  handling  a  case  in  the  course  of  official  duties 
he  is  immune  from  suit  based  on  something  that  he  does  during  the 
course  of  that  representation.^  Does  the  fact  that  he  is  immune  from 
suit  make  him  even  more  difficult  to  control,  if  the  congressional  client 
chooses  to  do  it  by  suing  his  lawyer,  for  example,  to  restrain  the 
lawyer  from  divulging  attorney-client  secrets  or  something  like  that? 

Mr.  Redlich.  I  don't  think  that  makes  him  more  difficult  to  con- 
trol. I'm  not  quite  sure  I  understand  why  it  would.  We  can  move  to 
the  other  question  of  privilege  in  a  moment,  if  you  like,  but  I 

Mr.  LuDLAM.  Well,  I  was  using  that  as  an  example  of  the  case 
where  an  attorney  might  seek  to  control  his  lawyer,  and  in  this  case, 
the  congressional  client  could  not  control  his  lawyer  by  trying  to 
restrain  him  from  divulging  an  attorney-client  secret,  because  the 
government  attorney  is  immune. 

Mr.  Redlich.  I  think  that's  a  very  remote  situation.  I  don't  think 
the  question  of  control  of  litigation  really  comes  up  in  that  context. 
Most  of  the  time  it  comes  up  with  a  client  seeking  to  assert  a  position, 
for  reasons  which  are  quite  understandable. 

I  recall,  again,  with  the  school  boards,  during  the  days  when  school 
boards  were  trying  to  get  children  to  stand  up  and  give  the  pledge 
of  allegiance,  at  a  time  when  the  courts  were  saying  that  such  things 
were  unconstitutional  or  removing  books  from  shelves.  A  principal 
would  say  to  me,  "Did  anybody  ever  say  that  this  book  was  not 
obscene?"  My  response  would  be,  "No.  No  one  ever  ruled  on  this 
book,  but  it's  inconceivable  that  any  court  Avould  say  that  this  book 
is  obscene.  And  if  you  seek  to  remove  it,  I  simply  cannot  defend  this 
position."  Now,  one  could  look  at  that  and  say  that  I  have  no  right 
to  do  that.  I  think  I  did,  in  much  the  same  way  that  I  would  think 
that  a  lawyer  in  the  late  1950's  for  a  city  which  said  that,  "It's  true 
we  have  to  desegregate  the  schools  and  we  have  to  desegregate  buses, 
but  no  one  ever  told  us  that  we  have  to  desegregate  a  public  library," 
for  the  lawyer  to  say,  "I  would  defend  that  position."  I  just  think 
that  there  are  times  when  a  Government  lawyer  has  to  assert  a  policy- 
making role.  I  think  it  has  to  be  done  with  great  caution.  But  I 
think  that  there  are  times  when  that  has  to  be  done. 

Mr.  LrDLAisr.  I  just  have  one  last  question.  Does  the  attorney-client 
privilege  apply  to  Government  attorneys  ?  And  if,  for  example,  in  the 

^  See  e.pr.  Skolniclc  v.  Hnnrahnn,  398  F.  2d  27  (7th  Cir.  1968)  ;  Bethea  v.  Reid,  445 
P.  2rl  lier^  fSrd  Cir.  1971)  ;  Savage  v.  U.S..  322  F.  Supp.  33  (3rd  Cir.  1971)  ;  and 
Imbler  v.  Pachtman,  —  U.S.  —  (1976). 
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course  of  defending  a  contrressional  client,  an  attorney  learns  of  facts 
that  could  be  used  in  tlie  prosecution  of  that  r-lient,  could  such  facts  be 
used  in  that  fashion  or  would  they  be  co\  eied  by  the  attorney-client 
privileofe? 

Mr.  Redlich.  I'll  tell  you  how  I  handled  that.  Like  most  situations 
in  this  area,  I  guess  the  answer  is  never  completely  satisfactory.  If 
we  had  a  case  where  the  government  official  was  being  called  upon  to 
defend  his  individual  conduct  and  it  was  appropriate  for  our  at- 
torney to  represent  him  in  an  individual  capacity — and  there  were 
such  cases — I  felt  that  in  those  cases  that  the  attorney-client  priv- 
ilege was  appropriate  and  that  even  if  we  learned  in  the  course  of 
that  that  the  official  had  done  something  illegal,  that  we  would 
respect  that  privilege. 

However,  those  are  only  a  very  small  minority  of  lawsuits.  In  the 
vast,  run-of-the-mill  type  of  lawsuit,  we  would  advise  the  official 
involved  that,  if,  during  the  course  of  this  representation  we  learned 
that  he  had  engaged  in  conduct  which  was  illegal,  but  illegal  in  the 
sense  of  criminally  or  fraud — not  illegal  in  the  sense  of  a  court  say- 
ing that  a  particular  act  may  be  unconstitutional  or  unlawful  in  an- 
other way — but  if  the  conduct  was  criminal,  that  we  had  an  obligation 
to  turn  that  information  over  to  law  enforcement  agencies. 

I  felt  it  was  important  to  advise  the  government  official  of  that 
fact  for  two  reasons:  First,  he  should  know,  in  order  for  his  own 
protection,  as  to  what  the  rules  of  the  game  are ;  and  second,  it  may 
arise,  as  in  1983  cases.  Civil  Rights  Act  cases,  where  the  govern- 
ment official  is  entitled  to  get  his  own  lawyer  because  he  is  personally 
liable.  And  in  those  circumstances,  he  should  be  told  that  if  what  he 
tells  us  could  be  the  basis  for  a  criminal  prosecution,  we  plan  to  turn 
it  over  to  a  law  enforcement  agency,  then  under  those  circumstances 
he  ought  to  be  able  to  get  his  own  lawyer,  if  he  doesn't  want  us  to 
represent  him. 

Ms.  Margolis.  Thank  you  very  much,  Dean  Redlich.  On  behalf 
of  the  subcommittee,  we  appreciate  your  appearance  here  and  I  apolo- 
gize for  the  necessary  absence  of  the  Senator. 

]\Ir.  Redlich.  Thank  you. 

Ms.  Margolis.  The  hearing  is  adjourned. 

[Whereupon,  at  11:07  a.m.,  the  subcommittee  adjourned,  subject 
to  the  call  of  the  Chair.] 
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Exhibit  1 
Complaint  in  Common  Cause  v.  Bailab  (October  5,  1973) 

In  the  United  States  District  Court 
For  the  District  of  Columbia 

(Civil  Action  No.  1887-73) 

complaint  fob  declaratory  judgment  and  injunctive  belief 

1.  Ttiis  is  an  action  for  judicial  review  of  defendant  Klassen's  unlawful  fail- 
ure to  enforce  the  United  States  postal  laws  as  they  relate  to  the  statutory 
franking  privilege  of  Members  of  Congress.  Defendant  Klassen's  failure  to 
enforce  these  statutes  abridges  the  rights  guaranteed  to  plaintiffs  and  the  class 
they  represent  by  Article  I,  Section  8  of  the  Constitution  and  by  the  First  and 
Fifth  Amendments  of  the  Constitution.  Defendant  Klassen's  lack  of  enforcement 
of  these  statutes  violates  his  duties  under  Title  39  of  the  United  States  Code, 
as  revised  and  reenacted  by  the  Postal  Reorganization  Act  of  1970,  Public  Law 
91-375,  84  Stat  719,  to  provide  the  fundamental  service  of  collection  and  de- 
livery of  the  mails  on  a  fair  and  equitable  basis  and  to  assure  that  such  mail 
complies  with  postal  law  and  regulations.  Defendant  Shultz's  authorization  of 
disbursements  of  moneys  from  the  United  States  Treasury  to  pay  the  costs  of 
franked  mail,  in  light  of  defendant  Klassen's  unlawful  failure  to  enforce  the 
franking  statutes,  is  a  violation  of  his  statutory  and  constitutional  duties.  Plain- 
tiffs seek  to  have  this  Court,  (1)  declare  that  defendant  Klassen's  failure  to 
enforce  the  postal  laws  regarding  the  franking  privilege  are  unconstitutional 
and  in  violation  of  Article  I,  Section  8  of  the  Constitution  and  of  the  First  and 
Fifth  Amendments  to  the  Constitution,  (2)  declare  that  defendant  Klassen's 
lack  of  enforcement,  including  his  refusal  to  inspect  franked  mail  to  assure 
that  the  frank  is  only  used  for  lawful  purposes,  and  defendant  Shultz's  author- 
ization of  disbursements  from  the  United  States  Treasury  to  pay  the  costs  of 
said  franked  mail,  are  unlawful  and  in  violation  of  defendants'  statutory  duties, 
and  (3)  issue  preliminary  and  permanent  injunctions  compelling  defendant 
Klassen's  enforcement  of  the  postal  laws  relating  to  the  franking  privilege  as 
required  by  Title  39  of  the  United  States  Code  and  the  Constitution,  and  com- 
pelling defendant  Shultz  to  cease  authorizing  the  disbursement  of  moneys  to  pay 
the  costs  of  the  franking  privilege  until  defendant  Klassen  cea.ses  to  refuse  to 
enforce  the  franking  statutes  in  violation  of  his  statutory  duties  and  in  a 
manner  which  violates  the  constitutional  rights  of  plaintiffs. 

2.  Defendants'  unlawful  refusal  to  perform  their  statutory  obligations  have 
abridged  and  threaten  to  continue  to  abridge  plaintiffs'  constitutional  right  to 
participate  in  the  electoral  process,  plaintiffs'  statutory  right  to  postal  service 
provided  on  a  fair,  equitable,  and  lawful  basis,  and  plaintiffs'  constitutional 
right  as  taxpayers  that  moneys  in  the  United  States  Treasury  not  be  exr)ended 
in  a  manner  that  is  contrary  to  law  and  that  unlawfully  interferes  with  their 
right  to  participate  in  the  electoral  process. 

jurisdiction 

3.  This  Court  has  iurisdiction  of  this  action  under  28  U.S.C.  §§  1331.  1339, 
1381.  2201.  2202.  2282,  and  2284,  and  39  U.S.C.  §  409.  The  amount  in  controversv 
exceeds  $10,000. 

PLAINTIFFS 

4.  Plaintiff  Common  Cause  is  a  nonprofit  District  of  Columbia  corporation 
organized  to  promote,  on  a  nonpartisan  basis,  social  welfare,  civic  betterment, 
and  social  improvement  in  the  United  States.  Among  its  major  purposes  is  to 
facilitate  achievement  of  these  objectives  by  making  government  more  responsive 
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to  public  needs  and  demands  through  reform  of  the  political  process.  It  has 
approximately  250,000  dues-paying  members  throughout  the  several  states  and 
the  District  of  Columbia.  Its  membership  includes  citizens  of  the  United  States 
who  have  been  and  intend  to  be:  (a)  registered  voters  for  candidates  for  fed- 
eral elective  office,  (b)  candidates  for  election  to  federal  office,  (c)  contributors 
of  lawful  amounts  of  money  to  candidates  for  elective  federal  office  and  to 
political  committees  and  organization  which  support  such  candidates,  (d) 
active  participants  in  campaigns  for  election  of  candidates  to  federal  office,  and 
(e)  regular  and  substantial  users  of  the  mails  as  a  means  of  participation  in 
the  foregoing  activities,  and  (f)  taxpayers.  Common  Cause  and  its  members 
have  a  direct  interest  in  (1)  the  integrity  of  the  elective  process,  (2)  maintain- 
ing an  equal  opportunity  for  all  candidates  and  an  equal  voice  for  all  who 
would  support  them,  (3)  insuring  that  all  candidates  and  other  participants  in 
the  federal  electoral  process,  including  campaign  workers  and  voters,  receive 
equal,  equitable,  and  lawful  service  from  defendant  postal  service,  especially 
where  use  of  the  services  which  defendant  provides  is  an  integral  part  of  cam- 
paign activities,  and  (4)  insuring  compliance  with  laws  which  preserve  and 
.protect  the  foregoing  interests,  specifically  laws  defining  and  restricting  the 
-free  use  of  the  mails  by  elected  federal  officials  for  official  business  only. 
Plaintiff  Common  Cause  has  a  further  interest  in  the  lawful,  fair,  and  equit- 
able operation  of  defendant  postal  service,  in  that  plaintiff  Common  Cau.se  is  a 
frequent  and  heavy  user  of  the  mails,  both  as  a  concomitant  to  its  foregoing 
activities  in  pursuit  of  its  objectives  stated  below,  and,  in  addition,  as  an 
e.s.sential  means  by  which  plaintiff  Common  Cause  and  its  members  communi- 
cate with  each  other,  and,  finally,  as  the  essential  means  by  which  plaintiff 
Common  Cause  expands  its  membership.  Owing  to  the  substantial  use  of  the 
mails  for  the  foregoing  purposes,  plaintiff  Common  Cause  in  1972  expended  the 
sum  of  ,'?;42S.469.84  in  postage. 

f).  Plaintiff  John  W.  Gardner  is  a  taxpaying  citizen  of  the  United  States, 
and  a  resident  and  registered  voter  in  the  State  of  Maryland.  He  has  been 
and  plans  to  be  a  lawful  voter  for  candidates  for  elective  federal  office,  has 
been  and  plans  to  be  a  lawful  contributor  to  candidates  for  elective  federal 
office  and  to  political  committees  and  organizations  which  are  participants  in 
the  Federal  electoral  process,  and  has  been  and  nlans  to  be  a  frequent  user  of 
the  mails  as  a  concomitant  of  the  foregoing  activities.  As  member  and  Chairman 
of  Common  Cause,  and  as  a  taxpaying  citizen,  voter,  contributor  to  candidates, 
political  committees,  and  organitions  involved  in  the  Federal  electoral  process, 
and  as  a  frequent  user  of  the  mails  as  a  concomitant  to  the  foregoing  activities, 
he  shares  the  interests  of  Common  Cause  and  its  members  set  forth  in  para- 
graph 4  of  this  Complaint. 

DEFENDANT 

6.  Defendant  E.  T.  Klassen  is  the  Postmaster  General  of  the  United  States 
Postal  Service  which  was  created  by  the  Postal  Reorganization  Act  of  1970, 
Public  Law  91-375.  84  Stat.  719.  as  an  independent  establishment  of  the 
Executive  branch  of  the  Federal  government.  39  U.S.C.  §  201,  to  provide  "a 
basic  and  fundamental  service"  to  the  people  by  the  Government  of  the  United 
States,  and  having  "ns  its  basic  function  the  obligation  to  provide  postal  services 
to  bind  the  nation  together  through  the  personal,  educational,  literary,  and 
business  correspondenre  of  the  ppople."  39  U.S.C.  §  101(a).  Defendant  E.  T. 
Klassen  is  charged  with  the  duty  "to  apportion  the  costs  of  all  postal  operations 
to  all  u.sers  of  the  mail  on  a  fair  and  equitable  basis."  .^9  U.S.C.  5101(d). 
Defendant  has  the  power  "to  sue  and  he  sued  in  his  official  name,"  39  U.S.C. 
§401(1),  and  is  conferred  "all  other  powers  incidental,  necessary,  or  appro- 
priate to  the  carrying  on  of  its  functions  or  the  exercise  of  its  specific  powers." 
Defpndant  is  specifically  empowered  "to  investigate  postal  offenses  and  civil 
matters  relating  to  the  Postal  Service."  39  U.S.C.  §  404(7).  Defendant  Is  further 
empowered  to  "authorize  any  officer  or  employee  of  the  Postal  Servire  to  make 
searches  for  mail  matter  transported  in  violation  of  law."  39  TT.S.C.  §  003. 
The  Defendant  is  prohibited  from  making  "any  undue  or  unreasonable  dis- 
crimination among  usprs  of  the  mails."  and  from  granting  "any  undup  or  un- 
reasonable preferenres  to  any  such  user,"  except  as  authorized  bv  other  pro- 
•visions  of  the  Act.  39  U.S.C.  §  403. 

7,  Defendant  George  P.  Shultz  Is  Secretary  of  the  Treasury,  and  in  that 
capacity,    under   31    U.S.C.    §  1002,    has    direct    and    Immediate    administrative 
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responsibility  for  the  disbursement  of  funds  to  pay  the  costs  of  the  use  of  the 
frank  by  Members  of  Congress. 

THE   HISTORY   OF  THE   FRANK 

8.  On  November  8,  1775  the  Congress  enacted  the  first  franking  privilege  for 
Members  of  Congress  and  private  soldiers  whose  mail  was  franked  by  officers 
in  command.  (The  Franking  Privilege  of  Members  of  Congress.  Yadlosky,  Con- 
gressional Research  Service,  January  11,  1971,  updated  December  27,  1972.) 

9.  The  First  Congress  approved  the  franking  privilege  by  extending  the 
authority  of  the  Post  Office  to  operate  under  the  same  regulations  as  it  had 
during  the  time  of  the  Continental  Congress.  (1  Stat.  70)  On  February  20, 
1792  the  Second  Congress  granted  the  franking  privilege  specifically  to  the 
President,  Vice  President,  Members  of  Congress  and  other  government  officials. 
(1  Stat.  237)  Later  the  privilege  was  extended  both  to  Congressional  officials 
and  to  newspapers  and  allowed  packages  and  letters  to  be  sent  to  Members  of 
Congress  free  of  charge. 

10.  In  the  late  1800's  the  frank  became  a  subiect  of  great  criticism.  On  Janu- 
ary 31,  1873  in  reaction  to  the  excessive  abuse  of  the  privilege  and  a  resulting 
incurrence  of  considerable  and  damaging  costs  to  the  Post  Office,  the  franking 
privilege  was  aboli.shed.  (17  Stat.  421) 

11.  In  1893.  a  narrowly  drawn  statute,  which  was  the  early  forerunner  of 
the  present  franking  statute,  was  enacted.  This  early  provision  eventually 
became  part  of  an  Act  passed  in  1895  ("specifically  the  Act  of  June  12,  1895. 
ch.  23,  §  85)  which  provided  Members  of  Congress  with  the  privilege  of  sending 
as  franked  mail  "any  mail  to  any  government  official  or  to  any  person,  corres- 
pondence not  exceeding  one  ounce  in  weight,  upon  official  or  departmental 
business."  (28  Stat.  622) 

12.  When  originally  proposed  on  the  floor  of  the  House,  the  pertinent  portion 
of  Section  85  read  : 

"The  Vice  President,  members  and  members-elect  of  and  delegates  and 
delegate.s-elect  to  the  Congress  shall  have  the  privilege  of  sending  free  through 
the  mails,  and  under  the  frank,  any  mail  matter  to  any  government  officials." 

13.  On  October  20.  1893.  Congressman  Hayes  introduced  a  floor  amendment, 
which  was  approved,  adding  the  following :  "Or  to  any  person,  correspondence 
not  exceeding  one  once  in  weight,  upon  official  or  departmental  business." 

The  language  of  the  debate  on  Hayes'  proposal  reveals  that  it  in  no  way 
was  intended  to  reinstate  the  formerly  broad  franking  privilege  that  had  been 
entirely  revoked  for  members  of  Congress.  As  was  explained  by  Congressman 
Haye-s,  his  Amendment  was  intended  to  merely  extend  the  frank  to  allow  a 
member  of  Congress  to  forward  to  constituents  communications  from  the 
Executive  departments  received  by  members  in  response  to  an  inquiry  on 
behnlf  of  a  constituent. 

14.  Although  subsequent  amendments  have  extended  the  privilege  to  other 
officials  and  changed  the  weight  allowance,  the  franking  statute  has  remained 
basically  unchanged  to  the  present  day. 

15.  The  United  States  Postal  Service  was  created  by  the  Postal  Reorganiza- 
tion Act  of  1970.  PL.  91-375.  84  Stat.  719,  as  an  indenendent  service  of  the 
Executive  branch  of  the  Federal  Government  (39  U.S.C.  201).  As  part  of  its 
legislative  mandate,  it  is  directed  to  honor  the  frank.  In  particular,  the  frank- 
ing statute,  using  the  same  language  as  the  1873  Act.  allows  individual  cor- 
respondence of  the  Vice  President  and  members  of  Congress  with  any  person 
nr  government  official  on  departmental  or  official  business  to  be  frank  mailed, 
39  T'.S.C.  §3210.  and  permits  the  franked  mailings  of  seeds  and  acricultnre 
reports  from  the  Department  of  Agriculture.  (§3213)  of  "public  document.«i 
printed  by  the  order  of  Congress"  (§3211).  and  of  the  "Congressional  Record 
or  any  part  thereof,  or  speeches  or  reports  therein"  (§  3212). 

OPERATIVE   FACTS 

16.  Prior  to  1968  the  United  States  Post  Office  Department  (POD)  supervised 
the  use  of  the  franking  privilege  by  members  of  Congress.  Upon  request  by 
members  of  the  public  or  Congress  the  General  Counsel  would  offer  advisory 
interpretations  of  the  franking  statutes.  If.  in  his  opinion,  the  frank  had  been 
misused,  the  offending  member  would  be  billed  for  the  postage  due,  although 
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no  effort  was  made  to  enforce  payment.  Inquiries  did  not  originate  with  POD, 
whicti  liad  no  apparatus  for  the  purpose. 

IV  In  supervising  the  use  of  the  franliing  privilege  prior  to  1968.  POD 
defined  correspondence  on  official  business  to  be  "that  in  which  the  member 
deals  with  the  addressee  as  a  citizen  of  the  United  States  or  constituent  as 
opposed  to  the  relationship  of  candidate  or  prospective  candidate  and  voter  or 
when  the  member  writes  in  the  capacity  of  a  member  of  a  political  party  or 
faction."  POD  Pub.  126.  April  1968.  This  formerly  excluded  personal  advertising, 
e.g..  autobiographical  data,  excessive  use  of  photographs,  or  news  of  the  mem- 
ber's domestic  life ;  matter  of  a  poltical  nature,  e.g.,  announcements  of  candi- 
dacy, various  sorts  of  partisan  appeals,  or  reports  of  campaign  speeches;  and 
gen'erallv.  anv  matter  not  of  direct  Federal  concern. 

18.  Ori  December  26.  1968,  POD  announced  that  it  would  no  longer  attempt  to 
police  the  use  of  the  privilege,  but  would  continue  to  offer  advisory  opinions  at 
the  request  of  individual  member.s.  POD  did  not  consider  these  opinions  to 
be  binding  or  necessarily  authoritative,  and  members  were  free  to  disregard 
them,  secure  in  the  knowledge  that  POD  would  not  press  the  issue.  On  August 
12.  1971.  the  Postal  Service  discontinued  its  advisory  opinions.  Since  that  date 
members  have  been  left  largely  to  their  own  devices,  and  unchecked  abuse  of 
the  privilege  has  become  widespread. 

19.  Since  POD's  withdrawal  in  fiscal  1969,  the  volume  of  franked  mail  has 
increased  at  an  alarming  rate.  After  having  remained  constant  at  about  200 
million  pieces  of  mail  since  fiscal  1966,  it  began  a  steady  rise,  reaching  308.9 
million  pieces  in  fi.scal  1972.  It  is  estimated  to  have  been  .326.3  million  pieces 
in  fiscal  1973  and  to  reach  3.53.9  million  pieces  in  1974,  at  a  cost  of  .$35.7  million. 

20.  The  pattern  of  use  of  the  frank  reveals  that  it  is  commonly  used  for 
politically  motivated  mail.  Newsletters,  which  account  for  a  substantial  ma- 
jority of  Congres.sional  mailings,  are  often  printed  with  campaign  contributions 
distributed  by  political  campaign  committees  of  both  major  parties.  Use  almost 
invariably  accelerates  during  election  years,  reaching  a  climax  just  before 
election  day.  then  dropping  off  sharply  :  this  factor  is  responsible  for  a  major 
portion  of  next  year's  projected  increase.  This  u.se  of  the  frank  for  political 
purposes  will  give  incumbents  an  advantage  over  challengers  in  excess  of 
.$!50.000  each  in  next  year's  elections. 

21.  The  content  of  franked  mail  illustrates  the  unlawful  purposes  to  which 
it  is  put.  Much  of  it,  particularly  new.slelters.  is  indistinguishable  from  cam- 
paign literature,  and  serves  not  to  communicate  on  legislative  or  representative 
business,  but  as  political  propaganda  for  the  sender.  Included  within  the  mate- 
rial that  is  franked  is  correspondence  (1)  which  specifically  endorses  or  solicits 
political  support  for  the  sender  or  otber  persons  and  political  parties:  (2) 
which  refers  to.  or  which  makes  a  promi.se  or  states  a  policy  with  respect  to 
any  subject,  problem,  or  thing  which  the  sender  expects  to  do.  accomplish,  or 
take  action  regarding,  in  a  future  Congress;  (3)  which  is  mailed  into  an  area 
outside  of  the  district  from  which  the  member  of  Congress  or  the  state  from 
which  the  Senator  was  elected;  (4)  which  reports  on  how  or  when  the  sender. 
or  the  spouse  or  any  member  of  the  family  of  the  sender,  spends  time  other 
than  in  the  performance  of.  or  in  connection  with  the  legi.-slative  or  representa- 
tive functions  of  the  sender:  or  (5)  which  constitutes  or  includes  a  biography 
or  autobiography,  a  picture,  sketch  or  other  likeness,  holiday  or  seasons' 
greetings,  or  condolences  or  congratulations,  of  a  member  of  Congress,  or  of 
the  spouse  or  other  members  of  the  sender's  family,  and  is  not  mailed  in 
response  to  one  or  more  .specific  requests  therefor  by  any  organization  or  in- 
dividual. 

FIRST  CAUSE  OF  ACTIOX 

22.  Defendant  Klassen's  action  in  continuing  to  refuse  to  inspect  the  franked 
mail  for  evidence  of  abuse  of  the  frank,  and  in  continuing  to  honor  the  frank 
for  mass  mailed  newsletters  and  news  releases  after  members  of  Consress  have 
announced  their  candidacy  for  nomination  or  election,  or  after  funds  have  begim 
to  he  raised  to  finance  their  candidacy,  or  after  they  have  qualified  as  candi- 
dates for  nomination  or  election,  and  Defendant  Shultz's  is.suance  of  warrants 
for  the  disbur.sement  of  money  from  the  U.S.  Treasurv  for  said  franked  mail  : 

(1)  abridge  the  First  Amendment  rights  of  plaintiffs  freely  to  associate  for 
the  purposes  of  advancing  political  beliefs  and  supporting  political  parties  and 
candidates  for  Federal  elective  office,  by  conferring  a  substantial  political 
benefit  upon  members  of  Congress  who  are  candidates  for  elective  Federal 
ofifice.  while  not  conferring  said  benefits  upon  candidates  for  said  offices  who 
are  not  currently  members  of  Congress ; 
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(2)  deny  the  Fifth  Amondment  rights  of  plaintiffs  and  the  class  thej; 
represent  to  due  process  of  law  by  invidiously  discriminating  in  favor  of  mem- 
bers of  Congress  who  are  candidates  for  elective  Federal  office  by  conferring  a 
substantial  political  benefit  upon  said  members  of  Congress,  while  not  conferring 
said  benefits  upon  candidates  who  are  not  currently  members  of  Congress ; 

(3)  are  an  unlawful  appropriation  of  public  moneys  in  violation  of  Article  I, 
Section  8  of  the  Constitution  which  limits  the  power  of  Congress  to  expend 
public  moneys  "for  the  common  defense  and  general  welfare  of  the  United 
States,  by  conferring  a  substantial  political  benefit  upon  members  of  Congress 
who  are  candidates  for  elective  Federal  office,  while  not  conferring  said  bene- 
fits upon  candidates  for  said  offices  who  are  not  currently  members  of  Congress. 

SECOND   CAUSE   OF   ACTION 

23.  Defendant  Klassen's  action  in  continuing  to  refuse  to  inspect  franked 
mail  for  abuses  of  the  frank,  and  in  continuing  to  honor  the  frank  for  mail 
matter  not  exclusively  related  to  the  performance  of  official  federal  legislative 
and  representative  functions — including  mail  matter  (a)  the  printing  of  which 
is  paid  for  with  political  campaign  contributions;  (b)  which  specifically  en- 
dorses or  solicits  political  support  for  the  sender  or  other  persons  and  political 
parties;  (c)  which  refers  to,  or  which  makes  a  promise  or  states  a  policy  with 
respect  to,  any  subject,  problem,  or  thing  which  the  sender  expects  to  do, 
accomplish,  or  take  action  regarding,  in  a  future  Congress;  (d)  which  is 
mailed  into  an  area  outside  of  the  district  from  which  the  member  of  Congress 
or  the  state  from  which  the  Senator  was  elected;  (e)  which  reports  on  how 
or  when  the  sender,  or  the  spouse  or  any  member  of  the  family  of  the  sender, 
spends  time  other  thnn  in  the  performance  of.  or  in  connection  with  the  legis- 
lative or  representative  functions  of  the  sender;  or  (f)  which  constitutes  or 
includes  a  biography  or  autobiography,  a  picture,  sketch  or  other  likeness, 
holiday  or  seasons'  greetings,  or  condolences  or  congratulations,  of  a  member  of 
Congress,  or  of  the  spouse  or  other  members  of  the  sender's  family,  and  is  not 
mailed  in  response  to  one  or  more  specific  requests  therefor  by  any  organization 
or  individual — and  Defendant  Shult'z  issuance  of  warrants  for  disbursement 
of  moneys  from  the  U.S.  Treasury  for  said  franked  mail : 

(1)  abridge  the  First  Amendment  rights  of  plaintiffs  freely  to  associate  for 
the  purposes  of  advancing  political  beliefs  and  supporting  political  parties  and 
candidates  for  Federal  elective  office,  by  conferring  a  substantial  political 
benefit  upon  members  of  Congress  who  intend  to  be  candidates  for  said  offices, 
while  not  conferring  said  benefits  upon  those  who  intend  to  be  candidates  for 
said  offices  who  are  not  currently  members  of  Congress  ; 

(2)  deny  the  Fifth  Amendment  rights  of  plaintiffs  and  the  class  they  repre- 
sent to  due  process  of  law  by  invidiously  discriminating  in  favor  of  members 
of  Congress  who  intend  to  be  candidates  for  elective  Federal  office  by  conferring 
a  substantial  poli^^ical  benefit  upon  said  members  of  Congress,  while  not  con- 
fen-ing  said  benefits  upon  those  who  intend  to  be  and  who  are  not  currently 
members  of  Congress ; 

(3)  are  an  unlawful  appropriation  of  public  moneys  in  violation  of  Article 
T.  Section  S  of  the  Constitution  which  limits  the  power  of  Congress  to  expend 
public  moneys  "for  the  common  Defence  and  general  welfare  of  the  United 
States.'"  by  conferring  a  substantial  political  benefit  upon  members  of  Congress 
who  intend  to  be  candidates  for  elective  office,  while  not  conferring  said 
benefits  upon  those  who  intpnd  to  be  candidates  for  said  offices  who  are  not 
currently  members  of  Congress. 

THIRD  CAUSE  OF  ACTION 

24.  Defendant  Klassen's  action  in  continuing  to  refuse  to  inspect  franked 
mail  for  evidence  of  abuse  of  the  frank,  and  in  continuing  to  honor  the  frank 
for  mass  mailed  newsletters  and  news  releases  is  Ca)  an  abuse  of  discretion 
in  violation  of  5  U.S.C.  706:  and  (b)  an  unlawful  interpretation  of  his  statu- 
torv  duties  in  that  it  violates  Defendant  Klassen's  duties  to  "apportion  the 
costs  of  all  postal  ooerations  to  all  users  of  the  mail  on  a  fair  and  enuitable 
basis,"  .39  T'^.S.C.  §  101.  not  to  make  "any  undue  or  unreasonable  discriminations 
among  users  of  the  mails."  .39  U.S.C.  403.  and  not  to  grant  "any  undue  or 
unreasonable  preferences  to  any  such  user  of  the  mails,  id. 
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FOURTH   CATJSE  OF  ACTION 

25.  Defendant  Shiiltz's  action  in  issuing  warrants  for  the  disbursement  of 
moneys  from  the  U.S.  Treasury  to  pay  the  cost  of  mass  mailed  newsletters 
and  news  releases  over  the  frank  of  members  of  Congress  is:  (a)  an  abuse  of 
discretion  in  violation  of  5  U.S.C.  706;  and  (b)  an  unlawful  interpretation  of 
his  statutory  duties  in  that  it  violates  Defendant  Rhultz's  duty  under  31  U.S.C. 
1002  to  only  issue  warrants  for  moneys  to  be  issued  from  the  Treasury  in 
pursuance  of  appropriations  by  law. 

IBBEPARABLE  INJURY 

26.  As  a  direct  consequence  of  defendants'  unlawful  actions,  plaintiffs  will 
continue  to  suffer  an  immediate  and  irreparable  injury  in  the  following 
respects : 

(a)  The  ability  of  plaintiff  Common  Cause  and  Its  members  to  achieve  its 
purpose  and  to  protect  the  interests  set  forth  in  paragraph  4  of  this  Complaint 
has  been  and  will  be  impaired  by  the  violations  of  law  charged  in  this  Com- 
plaint. The  ability  of  its  members  to  patricipate  in  the  Federal  electoral  process 
as  candidates,  campaign  workers,  contributors  of  lawful  amounts  to  candidates 
and  political  committees,  voters,  and  frequent  users  of  the  mails  as  a  concomit- 
ant to  the  foreoging  activities,  is  substantially  threatened  and  diminished  by 
these  violations. 

(b)  Plaintiff  .John  W.  Gardner,  individually  and  as  a  representative  of  the 
members  of  Common  Cause,  has  suffered  and  will  continue  to  suffer  a  direct 
injury  as  a  citizen,  voter,  taxpayer,  as  a  participant  in  the  Federal  electoral 
process,  as  a  contributor  of  lawful  amounts  to  political  committees  who.se 
purpose  is  to  influence  the  election  of  candidates  for  elective  Federal  otfice,  and 
as  a  frequent  user  of  the  mails  as  a  concomitant  to  the  foregoing  activities,  as 
a  direct  consequence  of  the  aforesaid  violation.s. 

(c)  Plaintiffs  Common  Cause  and  John  W.  Gardner,  individually  and  as 
representatives  of  the  members  of  Common  Cause,  have  suffered  and  will 
continue  to  suffer  a  direct  injury  to  their  statutory  right  to  postiil  service  that 
is  provided  on  a  fair  and  equitable,  nondiscriminatory,  and  nonpreferential 
basis,  as  a  direct  consequence  of  the  aforesaid  violations. 

PRAYER   FOR   RELIEF 

Plaintiffs  respectfully  request  that  this  Court : 

27.  Declare  that  .39  U.S.C.  §3210  confers  a  privilege  upon  the  Vice  President, 
members  and  membors-elect  of  Congress,  the  Secretary  of  the  Senate.  Sergeant 
at  Arms  of  the  Senate,  Clerk  of  the  House  of  Representatives,  to  tlie  postage- 
free  use  of  the  mails  only  for  official  business,  which  includes  its  use  to  mass 
mail  only  those  items  described  in  39  U.S.C.  §§  3211-3213,  and  not  to  mass  mail 
newsletters  and  news  releases. 

28.  Declare  that  Defendant  Klassen's  action  in  continuing  to  refuse  to  insi^ect 
franked  mail  for  evidence  of  abuse  of  the  frank,  and  in  continuing  to  honor 
the  frank  for  mass  mailed  newsletters  and  news  releases,  after  members  of 
Congress  have  announced  their  candidacy  for  nomination  or  election,  or  after 
funds  have  begun  to  be  raised  to  finance  their  candidacy  or  after  they  have 
qualified  as  candidates  for  nomination  or  election,  and  Defendant  Shultz's 
issuance  of  warrants  for  the  disbursements  of  moneys  from  the  U.S.  Treasury 
for  said  franked  mail : 

(a)  abridge  the  First  Amendment  rights  of  plaintiffs  and  the  class  they 
represent  freely  to  associate  for  the  purposes  of  advancing  political  beliefs  and 
supporting  political  parties  and  candidates  for  Federal  elective  office,  by  con- 
ferring a  substantial  political  benefit  upon  members  of  Congress  who  are  can- 
didates for  Federal  elective  office,  while  not  conferring  said  benefits  upon 
candidates  for  said  offices  who  are  not  members  of  Congress  during  the  course 
of  the  campaign : 

(h)  deny  the  Fifth  Amendment  rights  of  plaintiffs  and  the  class  they  repre- 
sent to  due  process  of  law  by  invidiously  di.scrimlnating  in  favor  of  members 
of  Congress  who  are  candidates  for  elective  Federal  office  by  conferring  a  sub- 
stantial political  benefit  upon  said  members  of  Congress,  while  not  conferring 
said  benefits  upon  candidates  who  are  not  currently  members  of  Congress: 

(c)  constitute  an  unlawful  appropriation  of  pui>lic  monevs  for  a  nonpublic 
purpose,  in  violation  of  the  General  Welfare  Clause  of  Article  I,  Section  8  of 
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the  Constitution,  by  conferring  a  substantial  political  benefit  upon  members  of 
Congress  who  are  candidates  for  elective  Federal  office,  while  not  conferring 
said  benefits  upon  candidates  who  are  not  currently  members  of  Congress ; 

(d)  constitute  a  violation  of  Defendant  Klassen's  statutory  duty  not  to  make 
any  undue  or  unreasonable  discrimination  among  users  of  the  mails. 

(e)  constitute  an  unlawful  disbursement  of  public  moneys  in  violation  of 
Defendant  Shultz's  statutory  duties  imder  31  U.S.C.  §  1002. 

29.  Declare  that  Defendant  Klassen's  action  in  continuing  to  refuse  to  inspect 
franked  mail  for  evidence  of  abuse  of  the  frank,  and  in  continuing  to  honor  the 
frank  for  mail  matter  not  exclusively  related  to  the  performance  of  official 
Federal  legislative  and  representative  functions--including  mail  matter  (a)  the 
printing  of  which  is  paid  for  with  political  campaign  contributions,  (b)  which 
specifically  endorses  or  solicits  political  support  for  the  sender  or  other  persons 
and  political  parties,  (c)  which  refers  to,  or  which  makes  a  promise  or  states 
a  policy  with  respect  to,  any  subject,  problem,  or  thing  which  the  sender  expects 
to  do,  accomplish,  or  take  action  regarding,  in  a  future  Congress,  (d)  which  is 
mailed  into  an  area  outside  of  the  district  from  which  the  member  of  Congress 
or  the  state  from  which  the  Senator  was  elected,  (el  which  reports  on  how  or 
when  the  sender,  or  the  spouse  or  any  member  of  the  family  of  the  sender, 
spends  time  other  than  in  the  performance  of,  or  in  connection  with  the  legi.s- 
lative  or  representative  functions  of  the  sender,  or  (f)  which  constitutes  or 
includes  a  biography  or  autobiography,  a  picture,  sketch  or  other  likeness, 
holiday  or  seasons'  greetings,  or  condolences  or  congratulations,  of  a  member 
of  Congress,  or  of  the  spouse  or  other  members  of  the  sender's  family,  and  is 
not  mailed  in  response  to  one  or  more  specific  requests  therefor  by  any  organi- 
zation or  individual — and  Defendant  Shultz's  issuance  of  warrants  for  disburse- 
ment of  moneys  from  the  U.S.  Treasury  for  said  franked  mail : 

(a)  abridge  the  First  Amendment  rights  of  plaintiffs  and  the  class  they 
represent  freely  to  associate  for  the  purposes  of  advancing  political  beliefs  and 
supporting  political  parties  and  candidates  for  Federal  elec'tive  office,  by  con- 
ferring a  substantial  political  benefit  upon  members  of  Congress  who  intend 
to  be  candidates  for  Federal  elective  office,  while  not  conferring  said  benefits 
upon  those  who  intend  to  be  candidates  for  said  offices  who  are  not  currently 
members  of  Congress : 

(b)  deny  the  Fifth  Amendment  rights  of  plaintiffs  and  the  class  they  repre- 
sent to  due  process  of  law  by  invidif>usly  discriminating  in  favor  of  members 
of  Congress  who  intend  to  be  candidates  for  elective  Federal  office  by  con- 
ferring a  substantial  political  benefit  upon  said  members  of  Congress,  while  not 
conferring  said  benefits  upon  those  who  intend  to  be  candidates  for  said  offices 
who  are  not  currently  members  of  Congress  ; 

(c)  constitute  an  unlawful  appi'opriation  of  public  moneys  for  a  nonpublic 
purpose,  in  violation  of  the  General  Welfare  Clause  of  Article  T.  Section  S  of 
the  Constitution,  by  conferring  a  snlistnntial  political  benefit  upon  members  of 
Congress  who  intend  to  be  candidates  for  elective  office,  whi'e  not  conferring 
said  benefits  upon  those  who  intend  to  be  candidates  for  said  offices  who  are 
not  currently  members  of  Congress  : 

(d)  constitute  a  violation  of  Defendant  Klassen's  statutory  duty  under  39 
U.S.C.  §  40.3  not  to  make  any  undue  or  unreasonable  discrimination  among  users 
of  the  mails. 

(e)  constitute  an  unlawful  disbursement  of  public  moneys  in  violation  of 
Defendnnt  Shultz's  statutory  duties  under  31  T'.S.C.  1002. 

31.  Declare  that  Defendant  Klassen's  action  in  continuing  to  refuse  to  inspect 
franked  mail  for  evidence  of  abuse  of  the  frank,  and  in  continuing  to  honor  the 
frank  for  mass  mailed  newsletters  and  news  releases  is : 

(a)  an  alnise  of  discretion  in  violation  of  5  U.S.C.  TOfi ;  and 

(b)  an  unlawful  interpretation  of  his  statutory  duties  in  that  it  violates  De- 
fendant Klassen's  duties  to  "apportion  the  costs  of  all  postal  operations  to  all 
users  of  the  mail  on  a  fair  and  equitable  basis.  39  U.S.C.  §  101.  not  to  make 
"any  undue  or  unreasonable  discrimination  among  users  of  the  mails."  ,39  U.S.C, 
4(»8.  and  not  to  grant  "any  undue  or  unreasonable  preferences  to  any  such  user"' 
of  the  mails,  id. 

32.  Declare  the  Defendant  Shultz's  action  in  issuing  warrants  for  the  dis- 
bur.seraent  of  moneys  from  the  U.S.  Treasury  to  pay  the  costs  of  mass  mailed 
newsletters  and  news  releases  over  the  frank  of  members  of  Congress  is: 

(a)  an  abu.se  of  di.scretion  in  violation  of  5  U.S.C,  706  :  and 
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(b)  an  unlawful  interpretation  of  his  statutory  duties  in  that  it  violates 
Defendant  Shultz's  duty  under  31  U.S.C.  1002  to  only  issue  warrants  for  moneys 
to  be  issued  from  the  Treasury  in  pursuance  of  appropriations  by  law. 

33  Issue  preliminary  and  permanent  injunctions  enjoining  the  enforcement, 
operation,  or  execution  of  Title  39  of  the  United  States  Code,  and  particularly 
Sections  3210-3216  thereof,  in  such  a  manner  as  may  infringe  upon  the  rights 
of  plaintiffs  and  the  class  they  represent  under  Article  I,  Section  8  of  the  Con- 
stitution, under  the  First  and  Fifth  Amendments  to  the  Constitution,  and  under 
Title  39  of  the  United  States  Code,  as  revised  and  reenacted  by  the  Postal 
Reorganization  Act  of  1970,  Public  Law  91-375,  84  Stat.  719. 

34.  Issue  preliminary  and  permanent  injunctions  compelling  Defendant  Klas- 
sen,  his  agents,  employees  and  all  others  in  active  concert  with  him  to  (1) 
inspect  pursuant  to  39  U.S.C.  §  603.  all  materials  which  those  persons  described 
in  39  U.S.C.  §3210  attempt  to  mail  under  the  franking  privilege:  and  (2)  to 
refuse  to  honor  the  frank  for  mass  mailed  newsletters  and  news  releases  by 
those  entitled  to  frank  mail  pursuant  to  39  U.S.C.  3210. 

35.  Issue  preliminary  and  permanent  injunctions  compelling  Defendant  Shultz 
to  cease  authorizing  the  disbursement  of  funds,  pursuant  to  31  U.S.C.  §  1002, 
for  the  payment  of  the  costs  of  mass  mailed  newsletters  and  news  releases  by 
those  entitled  to  frank  mail  pursuant  to  39  U.S.C.  3210. 

36.  Grant  plaintiffs  such  other  and  further  relief  as  the  Court  may  deem 
appropriate. 

Respectfully  submitted, 

Kenneth  J.  Guido,  Jr. 


Exhibit  2 

Complaint  in  McSurely  v.  McClelland  (March  1969) 

Ignited  f^fnfrsi  Di/^trirf  Coitrf 
For  the  Di.9frict  of  Columhia 

(Civil  Action  No.  ,516-69) 

VERIFIED  COMPLAINT  FOR  DECLARATORY  AND  IN.TTTNCTIVE  RELIEF  AND  FOB  DAMAGES 

Plaintiffs,  for  their  verified  complaint,  allege  as  follows : 

I.    PARTIES 

A.  Plaintiffs 

1.  Plaintiffs  Alan  McSurely  and  Margaret  McSnrely,  husband  and  wife,  here- 
inafter sometimes  referred  to  as  the  individual  plaintiffs,  are  citizens  of  the 
TTnited  States  and  of  the  Commonwealth  of  Kentucky.  They  are  staff  repre- 
sentatives employed  by  plaintiff  Southern  Conference  Educational  Fund,  Inc., 
(SCEF).  In  addition,  plaintiff  Alan  McSurely  was,  until  sometime  in  the  fall  of 
1967,  a  field  organizer  for  The  National  Conference  For  New  Politics,  and  a 
distributor  of  literature  for  Viotnam  Summer,  and  was  at  one  time,  employed 
by  the  United  Planning  Organization  and  the  Appalachian  Volunteers.  At  all 
times  hereinafter  set  forth,  said  plaintiffs  were  engaged  in  attempting  to 
organize  the  poor  and  oppres.sed  citizens,  both  black  and  white,  in  the  coal- 
producing  counties  of  Ea.stern  Kentucky.  West  Virginia  and  Virginia,  in  an 
effort  to  help  the.se  citizens  improve  their  social,  political  and  economic  con- 
ditions. 

2.  Plaintiff  Southern  Conference  Educational  Fimd,  Inc.  fSCEF)  is  a  non- 
profit corporation  organized  under  the  laws  of  the  State  of  Tennessee,  domesti- 
cated and  maintaining  an  officp  for  business  purposes  in  the  Commonwealth  of 
Kentucky,  whose  puriJose  it  is  to  help  to  secure  to  black  and  white  American 
citizens  in  the  southern  part  of  the  Ignited  States  rights  gunrnnteed  to  them 
under  the  Constitution  of  the  Ignited  States,  and  to  end  all  forms  of  racial  and 
economic  segregation,  discrimination  and  injustice  in  the  interests  of  both  the 
black  and  white  citizens  thereof. 

3.  Plaintiff  Snuthorn  Student  Organizing  Committee  fSSOO  is  an  unincor- 
porated association  of  young,  conf^erned  southern  college  and  univer.sity  students 
dedicated  to  social  change  through  the  exercise  of  protected  First  Amendment 
rights  in  order  to  achieve  a  more  representative  democratic  society.  Its  princi- 
pal office  is  in  Nashville.  Tennessee. 
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4.  Plaintiff  Student  Nonviolent  Coordinating  Committee  (SNCC)  is  an  un- 
incorporated association  maintaining  an  office  for  business  purposes  in  Atlanta, 
Georgia,  and  whose  purpose  it  is  to  help  to  secure  to  all  black  citizens  the 
rights  guaranteed  to  them  under  the  Constitution  of  the  United  States,  and  to 
end  all  forms  of  racial  segregation  and  discrimination  in  tJie  interest  of  black 
and  white  citizens  throughout  the  United  States. 

5.  Plaintiff  Students  For  A  Democratic  Society  (SDS)  is  an  unincorporated 
association  of  students  organized  nationally  for  the  puri^ose  of  bringing  about 
fundamental  changes  in  the  democratic  institutions  of  American  society  by 
social  and  political  action  through  the  exercise  of  protected  First  Amendment 
rights.  Its  principal  headquarters  is  in  Chicago,  Illinois,  and  it  has  local  chapters 
on  campuses  of  high  schools,  colleges  and  universities  throughout  the  nation. 

6.  All  plaintiffs  sue  on  behalf  of  themselves  and  all  others  similarly  situated, 
and,  in  the  case  of  the  organizational  plaintiffs,  on  behalf  of  their  staff,  mem- 
bers, friends  and  supporters,  all  said  classes  being  too  numerous  to  bring  before 
the  court. 

B.  Defendants 

7.  Defendant  John  M.  McClellan  is  a  citizen  of  the  United  States  and  the 
State  of  Arkansas,  and  Chairman  of  the  Permanent  Subcommittee  on  Investi- 
gations of  the  United  States  Senate  Committee  on  Government  Operations, 
hereinafter  sometimes  referred  to  as  the  Subcommittee. 

8.  Defendants  Henry  M.  Jacksnn.  Sam  J.  Ervin,  Jr..  Edmimd  M.  Muskie, 
Abraham  Ribicoff,  Robert  P.  Griffin,  Karl  E.  Mundt.  Charles  A.  Percy  and 
Jacob  K.  Javits  are  citizens  of  the  United  States  and  of  the  States  of  Wash- 
ington, North  Carolina,  Maine,  Connecticut,  Michigan,  South  Dakota,  Illinois 
and  New  York,  respectively,  and  are  majority  and  minority  members  of  the 
said  Subcommittee. 

9.  Defendants  Jerome  S.  Adlerman  and  Donald  F.  O'Donnell,  upon  informa- 
tion and  belief,  citizens  of  the  United  States  and  of  the  District  of  Columbia, 
are  General  Counsel  and  Chief  Counsel  respectively  of  the  said  Subcommittee. 

10.  All  defendants  are  sued  individually  and  in  their  official  capacities. 

n.  JtrRISDICTION 

11.  The  jurisdiction  of  the  Court  arises  under  28  U.S.C.  §§  1331,  1332,  1334 
(3)  and  (4),  2201,  2202;  42  U.S.C.  1981  et  seq.,  and  under  the  Constitution  of 
the  United  States,  and  in  particular,  under  the  First,  Fourth,  Fifth,  Thirteenth, 
Fourteenth  and  Fifteenth  Amendments  thereto. 

III.  CAUSES  OF  ACTION 

12.  The  counties  in  Eastern  Kentucky,  where  the  individual  plaintiffs  live 
and  work,  have  an  estimated  35  billion  tons  of  coal  under  their  rocky,  moun- 
tainou.s  surface,  of  which  only  two  billion  have  been  mined  in  the  past  75  years. 
Yet  ten  of  the  twenty  poorest  counties  in  the  Nation  are  located  in  said  area. 
Pike  County,  the  largest  coal-producing  county  in  this  country,  is  among  them. 
In  1967,  18.267.200  tons  of  coal  were  mined  in  said  Pike  County  alone.  Coal 
brings  from  ^3  to  $15  a  ton — depending  on  the  grade — so  even  at  the  lowest 
rate.  $55  million  worth  of  coal  was  taken  from  Pike  County  during  that  year. 
Pike  County  has  3500  coal  miners  who  are  not  members  of  the  United  Mine 
Workers  of  America  (UMW).  Although  Pikeville.  the  county  seat,  has  a  popu- 
lation of  less  than  6.000  it  has  more  than  40  attorneys  and  is  the  headquarters 
of  the  National  Independent  Coal  Operator's  Association.  Incorporated  (NICOA) 
an  association  organized  by  one  Thomas  Ratliff  to  represent  the  interests  of 
all  the  non-union  mine  owners  in  the  area. 

13.  Plaintiffs,  or  some  of  them.  have,  for  some  time,  publicly  opposed  the 
NICOA  and  certain  Pike  County  officials.  The  individual  plaintiffs  have  called 
for  an  "overthrow  of  the  local  Court  House  Gang"  in  the  county  elections  next 
November,  and  for  the  election  of  a  slate  of  people's  candidates  who  would  tax 
the  coal  leaving  the  county  at  a  high  rate,  with  the  resulting  money  being  used 
to  build  good  homes,  hospitals,  schools  and  roads  with  locally  hired  labor.  Said 
plaintiffs  have  also  publicly  called  for  the  noor  people  to  "join  hands"  with  the 
working  people  of  Pike  County  in  fighting  their  common  enemy,  the  coal 
operator;;. 

14.  On  the  afternoon  of  August  11,  1967,  Thomas  Ratliff.  the  Commonwealth 
Attorney  for  Pike  County,  who  has  or  once  had  major  coal  mining  interests. 


200 

met  with  Robert  Holcomb,  president  of  the  Pike  County  Cliamber  of  Commerce 
and  the  NICOA,  the  sheriff  of  Pike  County,  several  members  of  the  Fiscal 
Court  thereof  and  others.  At  this  meeting,  plans  were  formulated  for  the  arrest 
of  the  individual  plaintiffs  and  one  Joseph  MuUoy,  (then  an  organizer  for  the 
Appalachian  Volunteers,  a  private,  non-profit  corporation  dedicated  to  furnish- 
ing assistance  to  the  poor  people  of  Eastern  Kentucky,  West  Virginia  and 
Virginia  in  order  to  improve  their  economic  conditions),  and  the  seizure  of  their 
books,  documents  and  other  records.  Later  that  same  afternoon,  closed  hearings 
were  held  in  the  Pike  County  Court  House,  as  a  result  of  which  arrest  and 
search  warrants  were  issued  with  respect  to  plaintiff  Alan  McSurely  and  Joseph 
MuUoy.  At  all  times  on  August  11,  1967,  and  prior  thereto,  defendants  knew 
that  the  statute  on  which  said  warrants  were  based,  viz.  KRS  432.040,  had 
been  previously  declared  preempted  by  federal  legislation  by  the  Supreme 
Court  of  Appeals  of  the  Commonwealth  of  Kentucky  in  Braden  v.  Common- 
wealth, 219  S.W.  2d  843. 

15.  Late  on  the  evening  of  August  11,  1967,  a  raiding  party  of  about  fourteen 
men,  led  by  said  Thomas  Ratliff  invaded  the  home  of  the  individual  plaintiffs 
in  Pikeville,  Kentucky.  When  Ratliff  discovered  that  plaintiff  Margaret  Mc- 
Surely had  once  worked  for  plaintiff  SNCC,  he  ordered  a  member  of  the  raid- 
ing party  to  prepare  an  arrest  warrant  for  her.  After  over  two  hours  of  rifling 
through  "personal  belongings  of  the  Individual  plaintiffs,  the  raiders  transported 
them  to  the  county  .iail.  The  same  scene  was  repeated  around  one  a.m.  at  the 
home  of  Joseph  Mulloy.  The  raids  are  best  described  by  Circuit  Judge  Bert 
Combs  in  an  opinion  later  invalidating  KRS  432.040 : 

"On  the  night  of  August  11.  1967,  under  authority  of  warrants  charging 
seditious  activity  against  the  United  States  and  the  Commonwealth  of  Kentucky 
in  violation  of  KRS  432.040,  officials  of  Pike  County  and  their  deputies  arrested 
the  McSurelys  and  Mulloy.  The  officials  also  seized  and  impounded  564  loose 
books,  pamphlets  and  other  private  and  published  documents  found  in  the 
McSurely's  home.  They  also  impounded  a  suitcase  of  clothes  and  several  per- 
sonal items  which  were  caught  up  in  the  whirlwind  of  the  .search."  282  F.Supp. 
848.  850. 

16.  On  August  16,  a  plenary  federal  action  was  instituted  by  individual  plain- 
tiffs, SCEF.  the  National  Conference  for  New  Politics,  and  Vietnam  Summer 
(organizations  then  employing  Alan  ^McSurely),  seeking  an  injunction  restrain- 
ing the  enforcement  of  the  overly  broad  and  unconstitutional  anti-sedition 
statute  and  seeking  the  return  of  the  seized  documents  and  records.  Joseph 
Mulloy  filed  an  intervening  complaint  likewise  seeking  an  injunction  against 
the  prosecution. 

On  August  17.  a  three-judge  federal  District  Court  was  duly  convened  to 
hear  and  determine  the  complaint.  On  September  14  the  three-judge  court  issued 
a  permanent  injunction  under  the  authority  of  DnmhrotvsM  v.  Pflster,  380 
U.S.  479  (1965)  restraining  the  enforcement  of  the  state  statute  and  the  pend- 
ing state  criminal  proceedings  thereunder.  It  did  not,  however,  give  final  relief 
as  to  the  documents  which  had  been  seized  under  the  statute.  It  ordered  instead 
that  the  documents  and  other  seized  material  be  kept  in  the  custody  of  the 
Commonwealth  Attorney,  Pike  County,  Kentucky,  pending  a  possible  appeal  by 
the  defendants-appellees.  No  appeal  was  filed  from  the  foregoing  ruling  of  the 
United  States  District  Court. 

17.  On  October  16.  before  the  expiration  of  the  time  for  appeal  from  the  order 
of  September  14.  the  Commonwealth  Attorney  for  Pike  County,  holding  the 
documents  aforesaid  by  order  of  the  District  Court,  was  served  with  a  forth- 
with subpoena  duces  tecum  from  the  Subcommittee  to  produce  certain  docu- 
ments, materials  and  information  broadly  relating  to  the  individual  ulaintiffs 
and  to  membership  and  activities  of  more  than  thirteen  civil  rights  and  related 
organizations,  some  of  which  was  claimed  to  be  in  the  illegally  seized  materials. 
Identical  subpoenas  were  also  served  upon  the  United  States  IVIarshal  and  the 
individual  plaintiffs. 

18.  Plaintiffs,  or  some  of  thera,  on  October  18,  1967,  filed  motions  seeking  the 
issuance  of  a  temporary  restraining  order  enjoining  the  release  of  the  book.s, 
papers,  documents,  and  other  materials,  pursuant  to  the  aforesaid  subpoena, 
and  also  a  motion  for  an  order  directing  the  return  to  the  individual  plaintiffs 
of  said  books,  papers,  documents  and  other  materials.  The  United  States  at  this 
point  moved  for  leave  to  appear  aniicjis  curiae  and  filed  a  memorandum  in 
opposition  to  the  said  motion. 
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19.  On  October  30,  the  three-judge  District  Court,  without  a  hearing,  denied 
the  said  motion  and  ordered  that  the  illegally  seized  documents  be  turned  over 
to  the  Subcommittee  and  that  plaintiffs  and  their  counsel  "cooperate  there- 
with". 

20.  Notice  of  appeal  to  the  Supreme  Court  was  filed— and  on  application  for 
emergency  relief  that  Court  made  its  order  dated  November  10,  1967,  which 
stayed  the  October  30  order  conditioned  upon  plaintiffs'  filing  with  the  District 
Court  within  five  days,  objections  to  the  validity  of  the  subpoenas. 

21.  Following  the  November  10  order  of  the  Supreme  Court,  plaintiffs  filed 
their  objections  to  tlie  validity  of  the  subpoenas.  Thereafter  they  filed  their 
motion  for  an  evidentiary  hearing  and  offer  of  proof.  At  the  same  time  the 
United  States  filed  a  motion  to  intervene,  to  which  was  attached  an  aflJdavit 
by  Senator  McClellan  and  certain  exhibits.  The  Government's  motion  to  inter- 
vene was  granted.  On  December  1  the  United  States  filed  an  opposition  to  the 
motion  for  an  evidentiary  hearing. 

22.  A  hearing  which  was  in  part  evidentiary,  was  held  on  December  5.  The 
parties  filed  two  stipulation.^  of  fact,  designated  "Stipulation  of  Facts"  and 
"Further  Stipulation  of  Facts".  These  stipulations  are  attached  hereto  as 
Exhibits  A  and  B. 

23.  Under  date  of  December  13.  the  District  Court  made  its  final  order  which, 
without  explanation  or  assignment  of  any  reasons,  ordered  that  the  objections 
of  the  plaintiffs  to  the  .subpoenas  be  overruled,  thereby  reaffirming  and  making 
final  its  October  30  order  denying  plaintiffs'  motion  for  the  restraining  order. 

24.  A  notice  of  appeal  to  the  Supreme  Court  of  the  United  States,  was  filed 
from  said  order,  and  an  application  was  thereupon  made  to  that  Court  for 
emergency  relief.  On  January  29,  1968,  the  Supreme  Court  made  its  order,  as 
follows : 

"The  motion  for  relief  presented  to  Mr.  .Justice  Stewart,  and  by  him  referred 
to  the  Court,  is  granted  and  the  order  of  the  Ignited  States  District  Court  for 
the  Eastern  District  of  Kentucky  of  December  13,  1967,  is  stayed  to  the  extent 
that  the  seized  documents  shall  remain  in  the  custody  of  the  Commonwealth's 
Attorney  of  Pike  Coimty,  Kentucky,  pending  the  perfection  and  disposition  of 
the  appeal  by  this  Court. 

"This  stay  is  conditioned  upon  the  filing  of  the  record,  the  jurisdictional 
statement  and  the  docketing  of  the  ca.se  within  fourteen  days  from  this  date 
and  should  siich  api)eal  be  docketed  within  that  time,  the  Solicitor  General  is 
requested  to  respond  to  such  jurisdictional  statement  within  fourteen  days 
thereafter.  In  the  event  the  appeal  is  so  docketed,  this  stay  is  to  remain  in 
effect  pending  this  Court's  ruling  on  the  jurisdictional  a.spect  of  the  case. 
Should  the  Court  summarily  affirm  the  judgment  or  dismiss  the  appeal,  this 
.stay  shall  automatically  expire.  In  the  event  the  Court  notes  probable  juris- 
diction or  po.stpones  consideration  of  the  jurisdiction  until  the  hearing  on  the 
merits,  this  stay  is  to  remain  in  effect  pending  the  issuance  of  the  judgment  of 
this  Court. 

"Issuance  of  this  stay  in  no  way  represents  an  adjudication  that  this  Court 
has  jurisdiction  of  an  appeal  from  the  order  of  the  United  States  District  Court 
hereby  stayed." 

25.  A  jurisdictional  statement  was  filed  with  the  Supreme  Court  pursuant  to 
the  foregoing  order.  However,  in  view  particularly  of  the  cautionary  note  in 
the  last  paragraph  of  the  Supreme  Court's  order  of  .January  29.  1968,  a  pro- 
tective appeal  to  the  United  States  Court  of  Appeals  for  the  Sixth  Circuit  was 
filf-d  on  February  9.  1968. 

26.  On  March  18,  1968,  the  Supreme  rendered  a  per  curiam  opinion,  as 
follows : 

"The  motion  to  dismiss  is  granted  and  the  apneal  is  dismissed  for  want  of 
jurisdiction.  The  stay  heretofore  granted  is  continued  for  30  days  in  order  to 
afford  the  appellants  an  oijportunity  to  apply  to  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  for  a  stay.  If  such  timely  apjiMcation  is  made,  the 
stay  entered  by  this  Court  shall  remain  in  effect  until  the  Court  of  Appeals 
acts  on  that  application." 

27.  By  joint  motion  to  the  said  United  States  Court  of  Appeals  for  the  Sixth 
Circuit,  all  parties  agreed  that  the  said  stay  would  remain  in  effect  until  the 
determination  thereby  of  the  said  appeal. 

28.  On  July  29.  1968.  the  said  Court  of  Anneals  reversed  the  Three-Judgf' 
Court  on  the  ground  that  "[T]he  right  of  the  Court  to  retain  possession  of  the 


202 

seized  documents,  which  include  no  contraband,  has  expired."  398  F.  2d  817 
818. 

29.  On  November  8,  1968,  in  the  United  States  Marshal's  office  in  the  Federal 
Building  at  Pikesville,  Kentucky,  at  approximately  3  :30  p.m.  the  illegally  seized 
materials  taken  from  the  individual  plaintiffs  and  MuUoy  were  returned  to  them 
pursuant  to  the  aforesaid  direction  of  the  Court  of  Appeals. 

30.  As  the  individual  plaintiffs  left  the  Post  Office,  Joe  Mullins,  deputy 
United  States  Marshal,  served  them  with  new  subpoenas  issued  by  defendant 
McClellan  and  an  attached  schedule  ordering  them  to  appear  before  the  Sub- 
committee at  10:30  a.m.,  Tuesday,  January  14,  1969.  See  a  copy  of  one  of  the 
subpoenas  and  schedule  attached  hereto  as  Exhibit  C. 

31.  The  information  sought  therein,  with  minor  exceptions,  is  identical  to  the 
information  sought  in  the  forthwith  subpoenas  previously  issued  by  defendant 
McClellan  that  were  composed  on  the  basis  of  information  obtained  by  agents 
of  the  Subcommittee  through  inspection  of  documents  known  by  said  agents  to 
have  been  illegally  seized  by  state  and  local  officials.  The  new  subpoenas  call 
for  the  production  of  documents,  materials  and  information  broadly  relating 
to  the  membership  and  activities  of  the  plaintiffs.  In  addition,  the  subpoenas 
seek  information  pertaining  to  the  member.ship  and  activities  of  the  following 
civil  rights  and  related  organizations,  all  of  which  utilized  First  Amendment 
freedoms  to  attain  their  objectives : 

(a)  United  Planning  Organization,  an  umbrella  anti-poverty  agency  for 
Washington,  D.C.,  that  serves  as  the  primary  funding  agency  for  all  community 
action  projects  in  Washington,  D.C. ; 

(b)  Appalachian  Volunteers,  an  Office  of  Economic  Opportunity  project  lo- 
cated in  the  States  of  Kentucky,  Virginia  and  West  Virginia  and  staffed  by 
VISTA  volunteers  working  among  the  poor  in  the  Appalachian  Mountains ; 

(c)  Vietnam  Summer  was  an  unincorporated  association  maintaining'  an 
office  for  business  purposes  in  the  Commonwealth  of  Mas.sachusetts.  Its  pur- 
pose was  to  organize  the  millions  of  Americans  troubled  by  the  War  in  Vietnam. 
At  the  end  of  the  1967  summer,  Vietnam  Summer  cea.sed  to  function: 

(d)  National  Conference  for  New  Politics  was  an  unincorporated  association 
maintaining  an  office  for  business  purposes  in  the  City  and  State  of  New  York. 
Its  primary  function  was  to  further  and  advance  the  growth  of  a  new  politics 
of  ordinary  people  who  want  to  control  democratically  the  decisions  that  effect 
their  own  lives.  National  Conference  for  New  Politics"  cea.sed  to  function  in  the 
fall  of  1967. 

32.  The  appearance  of  the  individual  plaintiffs  before  the  Subcommittee  pur- 
suant to  said  subpoenas,  originally  scheduled  for  Januarv  14,  1969,  was  sub- 
sequently adjourned  by  defendant  McClellan,  first  to  February  25,  1969  and 
then  to  March  4.  1969. 

33.  On  or  about  February  17,  1969,  the  Senate  of  the  United  States  adopted 
S.  Res.  26  authorizing  the  Committee  on  Government  Operations  to  investigate 
the  efficiency  and  economy  of  the  Government.  A  copy  of  said  resolution  is 
attached  herewith  as  Exhibit  D. 

S4.  The  said  subpoenas  duces  tecum  were  issued  as  a  result  of  the  unlawful 
conspiracy  between  defendants,  or  some  of  them,  and  the  Pike  County  authori- 
ties involved.  With  full  knowledge  of  the  clear  unconstitutionality  of  the 
searches  and  seizures  of  August  11.  1967,  the  defendants  and  said  officials 
unlawfully  con.spired  together  to  prevent  both  the  individual  and  organizational 
plaintiffs  from  recovering  the  material  in  question  for  the  purpose  of  (a)  inti- 
midating, deterring  and  stigmatizing  them,  their  members,  friends  and  sup- 
porters, (b)  preventing  them  from  pursuing  their  political,  poverty,  peace 
and/or  civil  rights  activities  in  eastern  Kentuckv  and  elsewhere  and  (c) 
furthering  its  prejudgment  of  the  causes  of  the  civil  disturbances  in  the  black 
gheftoes  of  the  United  States  which  it  was  purportedlv  investigating 

The  said  sulipoenas  duces  tecmn  were  fraudulentlv,  illegallv  and  unlawfully 
structured  in  that  fa)  they  were  designed  to  and  had  the  effect  of  projecting 
to  the  public  at  large  in  general  and  the  Congress  of  the  United  States  in 
particular  the  stereotype  of  political,  peace,  povertv  and  civil  rights  organiza- 
tions as  being  subversive,  (b)  they  constituted  a  fishing  expedition  designed  to 
harass,  imnede.  intimidate  and  deter  political,  peace,  povertv  and  civil  rights 
the  activities  of  plaintiffs,  their  members,  supporters  and  friends  and  all  other 
Individuals  and  organizations  included  therein,   (c)   thev  constituted  a  writ  of 
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general  assistance,  (d)  they  continued  and  broadened  a  pattern  and  practice 
of  congressional  criminality  in  investigations  of  political,  peace,  poverty,  civil 
rights  and  other  organizations,  (e)  they  were  part  and  parcel  of  an  unlawful 
conspiracy  between  the  subcommittee  and  the  Internal  Security  Subcommittee 
of  the  United  States  Senate  Judiciary  Committee  to  harass,  impede,  deter  and 
intimidate  all  of  the  organizations  involved  in  said  subpoenas  duces  tecum  and 
the  individuals  associated  in  any  way  therewith,  (f)  they  refer  to  organizations 
not  in  existence  on  January  1,  1964,  the  date  of  origin  set  forth  therein. 

35.  The  issuance  and  service  of  the  said  subpoenas  duces  tecum  were  de- 
signed by  the  Subcommittee  and  the  defendants,  or  some  of  them,  to  have  and 
did  indeed  have  the  effect  of  deterring,  impeding,  intimidating  and  harassing 
the  plaintiffs  as  well  as  all  of  the  organizations  mentioned  therein  and  others 
and  chilling  their  exercise  of  their  fundamental  rights  under  the  First  Amend- 
ment to  the  Constitution  of  the  United  States.  Moreover,  the  issuance  and 
service  of  the  said  subpoenas  were  designed  to  have  and  did  have  the  effect 
of  denying  to  the  affected  organizations  access  to  their  files  and  records  for  the 
purposes  of  preventing  or  impeding  their  fulfilling  their  stated  objectives, 
inter  alia,  of  racial  equality  and  freedom,  the  termination  of  American  military 
involvement  in  South  Viet  Nam,  and  the  organizing  of  poor  people  in  the  Appa- 
lachian Mountain  region  and  elsewhere  in  the  United  States.  In  addition,  the 
issuance  and  service  of  the  said  subpoenas  were  designed  to  have  and  will  have- 
the  effect,  unless  restrained  by  this  Court,  of  exposing  the  identities  of  the 
contributors  to  and  the  friends,  members,  sympathizers  and  supporters  of  the 
plaintiff  organizations  and  others  to  intimidation,  economic  retaliation,  terror- 
ism and  harassment,  all  to  the  end  and  purpo.se  of  destroying  the  organizations 
in  question  or  their  activties. 

36.  Plaintiffs  assert  that  the  subpoenas,  the  subject  matter  of  this  action, 
con.stitute  a  continuation  of  the  harassment  of  them,  solely  for  the  reasons^ 
afore.said.  and  are  designed  solely  for  the  purpo.se  of  preventing  plaintiffs  from 
carrying  out  tlieir  activities  as  aforesaid  and  are  designed  further  to  deter 
other  persons  in  the  Commonwealth  of  Kentucky  and  elsewhere  from  engaging- 
in  like  activities. 

37.  Plaintiffs  assert  that  the  .subpoenas  duces  tecum  are  invalid  for  the 
reasons  hereinafter  set  forth  : 

(a).  The  subpoenas  on  their  face  are  so  broad,  sweeping,  and  lacking  in 
particularity  as  to  constitute  an  unreasonable  search  and  seizure  and  thereby 
violate  plaintiffs'  rights  under  the  Fourth  Amendment  to  the  Constitution  of 
the  United  States.  The  subpoenas  as  served  are  in  language  as  broad  as  the 
traditional  Writs  of  Assistance. 

(b).  The  subpoenas  seek  documents  and  records  dealing  directly  with  right.s 
of  the  plaintiffs  to  freedom  of  expression  and  political  association  and  freedom 
to  hold  opinions,  and  the  privacy  thereof,  and  thereby  violate  plaintiffs'  rights 
under  the  First  Amendment  to  the  Constitution  of  the  United  States. 

(c).  The  subpoenas  are  based  upon  knowledge  wrongfully  gained  from  an 
inspection  of  documents  illegally  and  unlawfully  seized  by  government  officials 
and  are  therefore  invalid.  Agents  and  employees  of  the  vSenate  Subcommittee 
have  entered  into  a  conspiracy  with  representatives  of  Pike  County.  Kentucky, 
wherein,  notwithstanding  knowledge  on  the  part  of  all  such  con.spirators  that 
the  seizure  of  documents  were  covertly  and  surreptitiously  made  available  to 
the  Senate  Subcommittee  and  said  conspiracy  and  the  fruits  thereof  are  the 
basis  for  the  subpoenas  since  served  upon  plaintiffs. 

(d).  The  records  and  documents  referred  to  in  the  subpoenas  are  not  relevant 
or  material  to  the  .subject  matter  of  any  alleged  inquiry  by  the  Senate  Subf'om- 
mittee  and  the  investigation  sought  to  be  made  in  respect  to  tho.se  records  i.s 
beyond  the  scope  of  the  said  inquiry. 

(e).  The  resolution  of  the  United  States  Senate  purporting  to  authorize  the 
inquiry  currently  under  way  by  the  Senate  Subcommittee  does  not  encompass 
the  subject  matter  touched  upon  by  the  subpoenas  served  upon  the  plaintiffs 
nor  the  inquiry  sought  to  be  made  with  respect  to  those  documents,  nor  does 
the  said  resolution  authorize  or  empower  the  Senate  Subcommittee  to  receive 
and  act  upon  documents  unlawfully  seized  by  state  officials  and  improperly 
turned  over  to  staff  of  the  Subcommittee. 

(f).  The  resolution  of  the  United  States  Senate,  if  it  is  taken  as  purnortinsr 
to  authorize  the  instant  inquiry  by  the  Senate  Subcommittee,  does  not  author- 
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ize  inquiry  into  opinions,  affiliations,  associations,  membership,  or  political 
activities  generally,  all  being  matters  protected  by  the  First  Amendment,  and 
if  the  said  resolution  were  to  be  interpreted  as  encompassing  such  matters  the 
same  would  be  unconstitutional  under  the  First  Amendment  in  that  the  same 
would  purport  to  authorize  an  unlimited  and  compulsory  examination  of  wit- 
nesses in  the  protected  areas  of  speech,  press,  association,  and  assembly,  in 
violation  of  both  the  procedural  requirements  of  due  process  of  the  Fifth 
Amendment  and  the  substantive  requirements  of  the  First  Amendment. 

(g).  The  actions  of  the  Subcommittee  in  the  issuance  of  these  subpoenas 
violate  the  fundamental  guarantees  of  freedom  of  speech,  press,  assembly, 
association,  thought,  and  belief,  the  right  of  citizens  to  petition  their  govern- 
ment for  redress  of  grievances,  and  the  right  of  citizens  to  be  secure  in  their 
houses,  person,  and  papers  from  unreasonable  searches  and  seizure.  The  sub- 
poenas of  the  Senate  Subcommittee  are  overbroad  and  violate  the  due  process 
rights  of  the  plaintiffs.  Their  overbroad  sweep  inhibits  and  deters  the  exercise 
of  the  rights  of  freedom  of  speech,  press,  assembly,  and  association,  in  violation 
of  the  First  Amendment.  The  dragnet  sweep  of  the  investigation  and  subpoenas 
and  their  overbreadth  create  a  chilling  effect  upon  the  exercise  of  First  Amend- 
ment rights  by  the  people  of  the  United  States. 

(h).  The  delegation  of  authority  by  the  Subcommittee  is  so  vague,  ambiguous 
and  uncertain  that  it  cannot  support  or  authorize  any  investigation  of  that 
Subcommittee  which  may  affect  or  deter  citizens  of  the  United  States  in  their 
exercise  of  their  rights  of  freedom  of  speech,  press,  assembly  or  association,  or 
may  threaten  the  security  of  their  persons,  papers,  or  property. 

(i).  The  conduct  of  the  Senate  Subcommittee  from  the  inception  of  its  so- 
called  investigation  has  demonstrated  that  it  is  not  conducting  a  bona  fide 
investigation  but  in  fact  is  using  the  instrumentality  of  an  investigation  to 
harass  those  whose  views  are  at  variance  with  the  views  of  the  Senate  Sub- 
committee. The  said  conduct  is  particularly  revealed  in  the  instiint  case  in 
that  the  action  of  the  Senate  Subcommittee  has  amounted  to  an  effort  to  use 
its  powers  to  continue  a  repressive  prosecution  by  State's  Attorney.  Ratliff.  the 
unlawful  use  of  documents  illegally  seized  by  State's  Attorney  Ratliff,  and  the 
service  of  subpoenas  flagrantly  unconstitutional  and  overbroad.  By  its  conduct 
aforesaid  the  Senate  Cubcommittee  has  made  clear  that  it  is  attempting  to 
deter  persons  who  may  disagree  with  it  from  exercising  their  rights  under  the 
Constitution  of  the  United  States  to  urge  a  different  point  of  view  from  that 
a.s.serted  by  the  Subcommittee  and  to  u.se  its  powers  to  carry  out  a  repressive 
prosecution  found  by  this  court  to  have  been  unconstitutional.  By  reason  of 
the  conduct  of  the  Subcommittee  aforesaid  it  may  not  have  the  aid  of  this 
court  or  of  the  subpoena  process  in  implementing  such  a  program. 

38.  By  reason  of  the  foregoing  plaintiffs  have  been  damaged  in  the  sum  of 
$50,000  each. 

39.  Plaintiffs  have  no  adequate  remedy  at  law. 
Wherefore,  plaintiffs  respectfully  pray  that  this  Court 

(1)  issue  a  declaratory  judgment  declaring  that  the  subpoenas  duces  tecvm 
issued  by  defendants  and  served  upon  the  plaintiffs  Alan  and  Margaret  Mc- 
Surely  are  unconstitutional  and  void,  and  that  said  plaintiffs  are  under  no 
comnulsion  to  comply  therewith  : 

(2)  i.ssue  a  preliminary  and  permanent  injunction  restraining  the  defendants, 
their  agents,  employees,  attorneys  and  all  others  acting  in  concert  with  tliem 
from  instituting  or  seeking  to  institute  civil  or  criminal  proceedings  against 
the  individual  plaintiffs  ba.sed  upon  the  aforesaid  unlawful  subpoenas: 

(3)  award  damages  against  defendants  in  the  sum  of  $50,000.00  to  each  of 
the  plaintiffs  herein,  and 

(4)  is.sue  such  other  relief  as  this  Court  may  deem  appropriate  or  neces.sary. 
Respectfully  submitted, 

Philip  ,T.  Hirschkop. 
William  M.  Kunstler. 
Arthur  Kiis^oy. 
Morton  Stavis. 
Rita  Murphy. 
Dennis  J.  Roberts. 
Harriett  Van  Tassel. 
William  ,T.  Bender. 
Law  Center  for  Constitutional  Rights. 
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Exhibit  3 

Complaint  in  Jordan  v.  Latta  (April  1975) 

7h  the  Federal  District  Court  for  the  Northern  District  of  Ohio, 

Western  Division 

(Civil  Action  No.  CT5-166) 

complaint 

jurisdiction 

1.  Jurisdiction  is  premised  upon  28  U.S.C.  1346;  28  U.S.C.  1343;  28  U.S.C. 
1331;  28  U.S.C.  1361  and  Plaintiff  .seeks  relief  pursuant  to  28  U.S.C.  2201;  Rule 
65  of  tlie  P'ederal  Rules  of  Civil  Procedure  and  the  First  and  Fourteenth 
Amendments  to  the  Constitution. 

PARTIES 

2.  Plaintiff,  William  S.  Jordan,  is  a  resident  of  Paulding  County,  Ohio  resid- 
ing at  R.R.  1,  Box  13.  Cecil,  Ohio  within  the  Fifth  (5th)  Congressional  District 
and  is  a  citizen  of  the  United  States. 

3.  Defendant  Delbert  Latta  is  the  U.S.  Congressman  for  the  Fifth  (5th) 
Congressional  District  and  is  a  resident  of  Wood  County,  Ohio  and  is  a  citizen 
of  the  United  States. 

4.  Defendant  Larry  Paul  and  Defendant  George  Blue  work  for  the  Federal 
Bureau  of  Investigation  (FBI),  United  States  Department  of  Justice,  and 
work  in  the  Toledo,  Ohio  office. 

5.  Defendant  United  States  of  America  (USA)  is  the  government  of  the 
United  States  of  America. 

facts 

6.  Plaintiff  is  an  International  Brotherhood  of  Teamsters  member  employed 
by  Central  Transport  as  a  truck  driver  operating  from  the  company  premises 
located  at  R.R.  6,  Defiance,  Ohio. 

7.  As  a  result  of  a  labor  dispute  between  Central  Transport  and  Plaintiff 
concerning  wages,  hours  and  working  conditions,  a  grievance  was  filed  by 
Plaintiff  witli  Central  Transport  on  or  about  March  15,  1975. 

8.  On  or  about  April  4.  1975  Plaintiff  telephoned  Defendant  Latta  at  his 
home  in  Bowling  Green.  Ohio  to  discuss  the  grievance  and  attending  problem.s 
evolving  from  the  grievance  with  Central  Tran.spoi-t.  The  conversation  lasted 
approximately  fifteen  (15)  minute.s.  Plaintiff  called  Defendant  Latta  to  .seek 
his  assistance  and  intervention  in  the  dispute  between  Plaintiff  and  Central 
Transport. 

9.  On  or  about  April  6.  1975  Plaintiff  brought  certain  documents  to  Defendant 
Latta's  home  as  requested  by  Defendant  Latta  in  their  prior  telephone  con- 
versation of  April  4.  1975. 

10.  On  or  about  April  8.  1975  Plaintiff  telephoned  Defendant  Latta  at  his 
home  to  inform  him  of  the  continuing  escalation  and  problems  surrounding  the 
grievance  and  again  asked  Defendant  Latta  for  assistance  in  his  capacity  as  a 
U.S.  Congressman.  Defendant  Latta  initially  could  not  recall  who  the  Piainti<T 
was  and  then  indicated  to  him  that  he  had  prepared  a  letter  to  Plaintiff 
outlining  what  Plaintiff  could  do. 

11.  On  or  about  April  11.  1975  Plaintiff  telephoned  Defendant  Latta  at  his 
home  inquiring  about  the  letter  that  Defendant  Latta  said  he  had  prepared 
and  Plaintiff  again  asked  Defendant  Latta  for  assistance.  Defendant  Latta 
indicated  he  could  not  help  the  Plaintiff,  but  that  he  had  prepared  a  letter 
regarding  the  problem.  After  Defendant  Latta  indicated  he  could  not  help. 
Plaintiff  stated  to  Defendant  Latta  that  he  would  remember  how  to  vote  the 
next  time  and  Defendant  Latta  said  that  is  fine:  you  vote  any  way  you  want. 
The  conversation  terminated  at  that  time. 

12.  On  or  about  April  14.  1975  Defendant  Larry  Paul  and  Defendant  George 
Blue  called  the  Plaintiff  and  informed  him  that  they  wanted  to  speak  to  him. 
Defendants  Larry  Paul  and  Georse  Blue  met  Plaintiff  at  the  driveway  of  his 
residence  on  April  14.  1975  at  which  time  they  informed  Plaintiff  that  Defend- 
ant Latta  filed  a  complaint  with  the  FBI  against  Plaintiff  because  Plaintiff  had 
allegedly  put  undue  pressure  on  Defendant  Latta.  Defendants  Larry  Paul  and 
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George  Blue  stated  that  Defendant  Latta  did  indicate  that  no  threat  was  made 
on  his  life  by  Plaintiff,  but  that  Plaintiff  had  put  undue  pressure  on  Defendant 
Latta. 

13.  After  a  conversation  of  approximately  one  hour  with  Defendants  Larry 
Paul  and  George  Blue  said  agents  indicated  to  Plaintiff  that  the  whole  episode 
should  be  kept  quiet  and  from  the  press. 

14.  Plaintiff  is  a  United  States  citizen  and  a  voting  resident  of  the  Fifth  (5th) 
United  States  Congressional  District.  He  contacted  a  United  States  Congress- 
man in  order  to  i)etition  his  government  for  redress  of  grievances. 

15.  Plaintiff's  appeal  to  Defendant  Latta.  his  Congressman,  for  assistance  and 
intervention  is  a  protected  right  guaranteed  by  the  First  and  Fourteenth 
Amendments. 

16.  Defendant  Latta's  actions  in  utilizing  the  FBI  was  meant  to  curtail  the 
Plaintiff's  rights  to  petition  government. 

17.  Palintiff  at  no  time  threatened  or  put  undue  pressure  on  Defendant  Latta 
in  his  conversations  with  Defendant  Latta.  and  the  utilization  of  the  FBI  by 
Defendant  Latta  is  meant  to  harass  Plaintiff  because  of  Plaintiff's  exercise  of 
his  right  to  petition  government. 

18.  Defendant  Latta  and  Defendants  Larry  Paul  and  George  Blue's  actions 
have  resulted  in  irreparable  harm  to  Plaintiff  and  leaves  him  without  an 
adequate  remedy  at  law  since  he  is  being  denied  the  right  to  contact  his  United 
States  Congressman  or  else  suffer  the  harassment  of  FBI  investigations. 

19.  The  case  and  controversy  exceeds  $10,000.00  in  damages. 

RELIEF 

20.  That  a  declaratory  judgment  issue  declaring  the  following: 

(a)  that  Plaintiff  as  a  citizen  of  the  United  States  has  a  right  as  guaranteed 
by  the  Constitution  to  petition  his  Congressman ; 

(b)  that  Defendant  Latta's  action  in  reporting  Plaintiff  to  the  FBI  was 
violative  of  Plaintiff's  rights  as  guaranteed  by  the  Constitution ; 

(c)  that  the  Defendants  Larry  Paul  and  George  Blue's  investigation  of  the 
Plaintiff  because  of  his  contact  with  Defendant  Latta  was  violative  of  Plain- 
tiff's unencumbered  right  to  petition  government. 

21.  That  a  preliminary  and  permanent  injunction  issue: 

(a)  requiring  the  Defendants  Larry  Paul  and  George  Blue  to  expunge  any 
and  all  FBI  records  pertaining  to  Plaintiff  as  a  result  of  Defendant  Latta's 
charges : 

(b»  enjoining  the  Defendants  Larry  Paul  and  George  Blue  from  hara.ssing 
the  Plaintiff  by  visitation  to  home,  place  of  vpork  or  anywhere  else  because  of 
Plaintiff's  exercise  of  his  right  to  petition  government  or  as  a  result  of  this 
lawsuit. 

22.  That  a  writ  and  mandamus  issue  against  Defendant  Latta  compelling 
Defendant  Latta  to  do  the  following: 

(a)  carry  out  and  perform  his  functions  as  a  United  States  Congressman  in 
a  manner  so  as  not  to  deny  Plaintiff  his  right  to  petition  government : 

(b)  to  refrain  from  filing  charges  with  the  FBI  regarding  Plaintiff  because 
Plaintiff  seeks  to  petition  government  through  Defendant  Latta : 

(c)  to  fulfill  those  duties  owed  Plaintiff  by  Defendant  Latta  in  his  capacity 
as  a  United  States  Congressman :  particularly  to  permit  Plaintiff  to  seek  a 
redress  of  his  grievance  and  the  right  to  petition  government  through  Defend- 
ant Latta  without  becoming  subject  to  FBI  or  any  other  governmental  in- 
vestigation. 

2.3.  That  compensatory  damages  in  the  amount  of  $15,000.00  be  awarded 
Plaintiff. 

24.  That  punitive  damages  in  the  amount  of  $100,000.00  be  awarded  Plaintiff. 

25.  That  reasonable  attorney  fees  be  awarded. 

26.  For  any  and  all  other  relief  the  court  deems  appropriate. 

Respectfully  submitted, 

Ted  Iorio. 
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Exhibit  4 

Opinion  in  Stewart  v.  Blaine  ^ 

1  Mac  Artliur  (D.C.  Supreme  Court  Rpts.)  453  (1847) 

(At  Law.— No.  10610.) 

"Tlie  House  of  Representatives  lias  power  to  commit  for  contempt,  and  wlien 
a  party  is  found  guilty  of  a  contempt  the  order  of  the  House  directing  his 
commitment  is  a  complete  protection  to  the  Spealcer  who  orders  him  into 
custody  of  the  Sergeant-at-Arms. 

STATEMENT    OF   THE   CASE 

This  is  an  action  of  trespass  for  assault  and  false  imprisonment.  The  decla- 
ration contains  four  counts,  the  first  of  which  alleges  that  the  defendant  on 
the  29th  of  January,  1873,  in  the  District  of  Columbia,  caused  the  plaintiff  to 
be  assaulted  and  seized,  and  forced  and  compelled  to  go  to  a  room  in  the 
Capitol  building,  and  to  be  there  impri.soned,  &c. ;  and  the  same  allegations  are 
in  .'substance  repeated  in  each  of  the  remaining  counts. 

To  this  declaration  the  defendant  pleads  the  general  issue,  and  also  pleads  in 
justification  that  during  all  the  time  mentioned  in  the  declaration  a  session 
of  Congress  was  holden  in  said  District,  and  the  defendant  was  a  member  of 
the  House  of  Representatives  and  the  Speaker  thereof:  that  at  the  said  session, 
and  before  the  said  time,  a  committee  of  the  House  was  duly  appointed  under 
a  resolution  thereby  adopted,  and  was  instructed  to  inquire  into  and  report  to 
the  House  upon  certain  matters  of  great  importance  to  the  United  States,  and 
was  also  given  authority  to  send  for  iiersons  and  papers;  that  the  plaintiff  was 
afterward  called  and  sworn  as  a  witness  before  said  committee  to  testify  con- 
cerning the  matters  afoi'esaid.  and  upon  being  asked  by  the  committee  certain 
questions  of  and  respecting  the  .same  matters,  did  wholly  decline  and  refuse  to 
answer  them  :  and  that  the  said  committee  then  submitted  to  the  House  a  report 
setting  forth,  among  other  things,  the  refusal  of  the  plaintiff  to  answer  the  snid 
questions,  and  charging  him  with  a  contempt  of  the  House. 

That  thereupon  it  was  ordered  by  the  House  that  the  Speaker  issue  hi.s 
warrant,  directed  to  the  Scrgeant-at-Arms.  commanding  the  latter  to  take  the 
plaintiff  into  custody  and  bring  him  to  the  bar  of  the  House  to  show  cause  why 
he  should  not  be  punished  for  a  contempt,  and  in  the  mean  time  to  keep  him 
in  custody  to  await  the  further  direction  of  the  House. 

That  in  pursuance  of  said  order  the  defendant,  being  such  Sj^eaker.  issued 
his  warrant  directed  to  the  Sergeant-at-Arms.  whereby,  after  reciting  the  said 
order,  the  latter  was  conmianded  to  execute  the  order  therein  recited,  and  the 
.said  warrant  was  delivered  by  the  defendant  to  the  Sergeant-at-.\rms  to  be 
executed  in  due  form  of  law;  and  that  by  virtue  and  in  execution  of  said 
warrant,  the  Sergeant-at-Arms  afterward  arrested  the  plaintiff  and  took  him 
in  custody,  and.  as  soon  as  he  conveniently  could  do  so.  brought  him  before  the 
bar  of  the  House. 

That  thereupon  (the  plaintiff  first  being  heard  by  tlie  House  concerning  the 
premises)  it  was  in  and  by  the  ITonsp  rfsolved  that  the  plaintiff  had  failerl  to 
show  sufficient  cause  why  he  should  not  ani^wer  the  said  questions,  and  that 
he  be  "considered  in  contempt  of  the  House  for  failure  to  make  answer  there- 
to;" and  it  was  furthermore  in  and  by  the  House  res"'ved  as  follows,  to  wit: 
"That,  in  purging  him.self  of  the  contempt  for  which  the  plaintiff  was  then  in 
custody,  he  should  be  required  to  state  to  tlie  House  forthwith,  or  as  soon  as 
the  House  should  be  ready  to  hear  him.  whether  he  was  then  x\illing  to  appear 
before  the  said  committee  to  whom  he  had  thitherto  declined  to  make  answers, 
and  make  answer  to  the  questions  for  the  refusal  to  answer  which  he  had  been 
ordered  into  custodv  :  that  if  he  answer  th;',t  he  is  ready  to  appear  before  the 
said  committee  and  make  an.swer.  then  he  should  have  the  privilege  to  po 
appear  and  answer  forthwith,  or  so  soon  as  the  committee  could  be  convened. 


1  Spp  exhibit  S:^.  p.  .506  in  the  npytpi^dix. 


208 

and  that  in  the  mean  time  he  remain  in  custody ;  that  in  the  event  that  lie 
should  answer  that  he  is  not  ready  so  to  appear  before  said  committee  and 
make  answer  to  the  said  questions  so  refused  to  be  answered,  then  that  he  be 
recommitted  to  the  said  custody  for  continuance  of  such  contempt,  and  that 
such  custody  should  continue  until  he  should  communicate  to  the  House,  through 
the  Si>eaker,  that  he  is  ready  to  appear  before  the  said  committee  and  make 
such  answers,  and  until  further  order  of  the  House  in  the  premises;"  where- 
upon the  defendant,  in  the  discharge  of  his  duty  as  Speaker  under  the  last- 
mentioned  resolution  of  the  House,  and  while  the  plaintiff  was  still  before  the 
bar  of  the  House,  asked  the  latter  whether  he  was  then  willing  to  appear  before 
the  said  committee  and  answer  the  questions  for  the  refusal  to  answer  which 
he  had  been  ordered  into  custody  ;  and  that  the  plaintiff  declared  that  he  was 
not  then  willing  or  ready  to  appear  before  the  said  committee  and  answer  the 

said  questions.  . 

That  in  pursuance  and  for  the  execution  of  the  said  last-mentioned  resolu- 
tion of  the  House,  and  in  discharge  of  his  duty  thereunder  as  Speaker,  the 
defendant  did  then  and  there  recommit  the  plaintiff  to  the  custody  of  the  Ser- 
geant-at-Arms,  by  whom  he  was  thenceforth  kept  in  custody  until  discharged 
therefrom  by  order  of  the  House. 

The  third  plea  contains  the  same  allegations  substantially  as  the  second, 
being  pleaded  in  bar  of  all  the  counts  of  the  declaration. 

1.  The  plaintiff  joined  issue  on  defendant's  first  plea. 

2.  The  plaintiff  demurs  to  tlie  defendant's  second  and  third  pleas,  and  says 
the  same  are  bad  in  substance. 

3.  One  of  the  matters  of  law  intended  to  be  argued  on  each  of  said  pleas  is, 
that  neither  of  them  does  set  forth  siiecifically.  nor  in  substance,  the  que.stions 
-which  said  pleas  allege  that  the  plaintiff  declined  to  answer,  and  for  which  the 
plaintiff  is  alleged  to  have  been  in  contempt  of  the  authority  of  the  House  of 
Representatives  of  the  Congress  of  the  Ignited  States. 

The  court  orders  the  demurrers  in  this  case  to  be  heard  at  the  general  term 
in  the  first  instance. 

Paschal  and  Moore,  for  the  plaintiff,  claimed  in  support  of  the  demurrer  that 
the  questions  asked  (which,  although  not  set  forth  in  the  pleas,  appear  in  the 
fourth  count  of  the  declaration >  referred  to  privileged  communications  made 
to  the  plaintiff  by  his  client,  while  the  relation  of  lawyer  and  client  existed,  and 
that  he  was  not  in  contempt  for  refusing  to  answer  the  same.  That  the  House 
of  Representatives  had  no  authority  under  the  Constitution  to  prosecute  the 
inquiry  upon  which  their  committee  was  engaged  when  the  said  questions  were 
asked."  1  Shar's  Blackstone.  163.  note  .34:  Texas.  668:  1  Abbott  Ct.  Ct..  48:  3 
Macaulav's  His..  309. 

G.  H.  Wininm.t.  Attorney  General,  and  A.  J.  Bentley.  for  defendant,  made 
the  following  points : 

1.  The  House  of  Representatives  has  power  to  commit  for  contempt. 

This  proposition,  though  at  one  time  a  subject  of  grave  discus.sion.  will  hardly 
be  controverted  now:  the  question  as  to  the  power  of  the  House  to  commit  for 
a  contempt  having  been  judicinlly  determined  by  the  Supreme  Court  of  the 
United  States,  in  a  case  involving  that  very  point,  which  was  carried  un  from 
the  old  circuit  court  of  the  District  of  Columbia.  Avdemon  vs.  Dnnn,  6  Wheat.. 
204:  1  Kent.  Com..  7th  ed..  p.  250.  note  A:  Story  on  Const..  4th  ed..  sections  846, 
849:  Ex  mr.te  yupent.  1  Am.  Law  .Tour..  (X.  S..)  p.  107.  Rawle  on  the  Const., 
pp.  47.  48;  Sercreant's  Const.  Lnw.  p.  3.54.  Act  of  .Tfmuary  24.  1857.  .sec.  1.  11 
Stat,  155 ;  Wiekelhouaen  vs.  WWet.  10  Ab.  Pr.  Rep..  164. 

2.  As  incident  to  the  power  referred  to  above,  the  House  has  also  the  power. 
on  a  ehnrge  of  eontemnt,  to  cause  the  person  charged  to  be  taken  into  custody, 
and  to  lie  brought  to  the  bar  thereof  to  answer  the  charge:  and  it  alone  is  the 
proper  judge  when  this  power  is  to  be  exercised.  Goaset  vs.  Hon-ard.  10  Q.  B., 
452. 

3.  The  House  has  the  exclusive  right  to  determine  whether  a  party  brought 
before  it  on  a  charge  of  eontemnt  is  guilty  of  the  charge;  and  its  decision  is 
final,  and  cannot  be  questioned  elsewhere.  A)ifle7-son  vs.  Dunn,  xnpra:  fifnrl-dalr 
v.s.  Hansard.  9  Adolphus  &  Ellis.  169;  3  Privy  Council.  572:  7  Wis..  641:  24 
N.  Y.,  74;  Brass  Crosby  case.  3  Wils..  199;  Beauinont  vs.  Barrett.  1  :\roore's 
P.  C.  Cases.  SO;  E.r  parte  Kearney.  7  Wheaton.  38;  Sheriff  of  Middlesex.  11 
Adolphus  &  Ellis,  273;  Bimlett  vs.  Abbott,  14  East,  1  and  S.  C,  5  Dow.,  18.5, 
188. 
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4.  The  House  having  by  resolution  adjudged  the  plaintiff  guilty  of  a  contempt, 
the  order  of  commitment  for  such  contempt,  made  by  the  House,  is  a  complete 
protection  to  the  defendant  for  his  acts  done  in  the  due  execution  thereof. 
Burdett  vs.  Abbott,  supra. 

The  defendant,  as  is  admitted  by  the  pleadings,  in  discharge  of  his  duty  as 
Speaker  under  that  order,  and  while  the  plaintiff  was  still  at  the  bar  of  the 
house,  asked  the  latter  whether  he  was  then  willing  to  api>ear  before  the 
committee  and  answer.  This  the  plaintiff  declared  he  was  not  willing  to  do, 
and  thereupon  the  defendant,  in  execution  of  said  order,  and  in  discharge  of 
his  duty  as  Speaker  thereunder,  committed  the  plaintiff  to  the  custody  of  the 
Sergeant-at-Arms,  by  whom  he  was  thenceforth  kept  and  detained  until  dis- 
charged from  custody  by  a  further  order  of  the  House. 

The  resolution  of  the  House  that  the  plaintiff  was  guilty  of  a  contempt,  and 
the  order  of  the  House  directing  his  commitment  therefor,  were  in  conformity 
to  the  power  of  that  body :  and  it  does  not  appear  that,  in  executing  such  order, 
the  defendant  did  anything  more  than  it  was  his  duty  to  do.  Would  it  not  be 
monstrous,  then,  to  hold  him  liable  to  an  action  for  merely  obeying  an  order 
of  the  House,  made  in  the  exercise  of  a  power  unquestionably  belonging  thereto? 

Cartter,  C.  J.,  delivered  the  opinion  of  the  court : 

The  whole  subject  of  controversy  in  this  case,  as  presented  to  the  court,  is 
re.solved  in  the  question,  Had  the  House  of  Representatives  of  the  United 
States  jurisdiction  in  the  premises? 

If  jurisdiction  over  the  subject  and  person  of  the  plaintiff  resided  in  the 
House,  the  ministerial  functions  discharged  by  the  Speaker  and  Sergeant-at- 
Arms  in  the  premises  were  justified  in  the  jurisdiction.  Under  the  principles  of 
law  regulating  the  relations  of  ministerial  ofB'X'rs  to  those  around  them,  and 
affected  by  their  acts,  two  questions  are  fundamentally  important.  Has  the 
authority  issuing  process  jurisdiction  of  the  subject,  and  of  the  person  against 
whom  process  goes?  These  two  questions  answered  affirmatively,  nothing  re- 
mains in  the  determinati(m  of  the  question  as  to  their  right  to  execute  the 
process.  Their  liability,  thenceforward,  is  regulated  by  the  respon.sibility  as  to 
the  manner  in  which  they  do  it,  a  subject  not  made  matter  of  complaint  in 
this  case. 

The  question  of  power  to  punish  for  a  contempt  in  the  case  now  before  the 
court  was  settled  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Anderson  vs.  Dunn,  6  Wheaton.  204.  more  than  half  a  century  ago,  after  a 
stout  contest,  and  upon  thorough  deliberation.  This  authority  has  been  uni- 
formly acquiesced  in  for  over  fifty  years,  and  until  reversed  must  be  regarded 
as  couf'lusive  with  this  court.  If  authority,  the  subject  of  this  controversy  is 
stare  deeisls. 

In  making  this  decision,  the  court  confines  it.self  strictly  to  the  adiudication 
of  the  r-ase  made.  We  are  not  engaged  in  the  investigation  of  the  rights  of  a 
citizen  held  in  durance  vile  under  an  application  by  writ  of  habeas  corpus. 

The  demurrer  to  the  pleas  is  overruled. 

The  case  of  Fitewart  vs.  Ordvynij  involves  the  same  questions,  and  comes 
before  the  court  in  the  same  manner,  being  an  action  against  the  Sergeant-at- 
Arms  for  the  same  alleged  trespasses.  There  will  be  the  same  judgment  as  in 
the  case  ju.st  decided. 


Exhibit  5 


Excerpt  From  Brief  on  Behalf  of  Lieutenant  Calley  in  United  States  Court 

OF  Appeals 

(December  27,  1074.  Pages  70-^9) 

III.  The  Distriet  Court  was  Correct  in  Holdina  thai  the  House  of  Renresentn- 
fir-^s!'  Arilonsi  in  FrfuRinn  to  Rpieoor  the  Tn^timony  Given  Befoi^'e  its 
Rt(hnonim!ftee  Onerotrd  to  Devi/  Petitiovrr  Rio  SixfJ)  Amendment  Rif/ht 
of  Confrontation  and  Compulsory  Process  and  Due  Process  of  Law. 

A.   INTRODTJCTIOK 

During  the  Petitioner's  court-martial,  the  Armed  Services  Subcommittee  of 
the  House  of  Representatives  conducted  an  investigation  into  the  aFo^ed  My 
Lai  incident.  During  this  investigation,  numerous  witnes.ses  were  called  who 
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later  appeared  at  the  trial  and  testified  for  the  prosecution  against  the  Peti- 
tioner. The  Subcommittee  published  its  report  in  July,  1970,  four  months  before 
Petitioner's  trial  began.  The  next  day  Petitioner  filed  a  motion  to  discover 
this  testimony.  This  motion  was  reiterated  throughout  the  course  of  the  court- 
martial.  (R.  984,  1015,  1346.)"  The  military  judge,  realizing  the  relevancy  and 
importance  of  the  testimony,  twice  ordered  the  trial  counsel  to  serve  a  subpoena 
duces  tecum  on  Congress  to  obtain  the  testimony  which  was  never  released. 
(App.  Ex.  203;  R.  492-493;  App.  Ex.  490,  500,  501;  R.  3348.)  The  military 
judge,  in  spite  of  his  earlier  determinations,  denied  the  defense's  motion  to 
.strike  the  testimony  of  these  prosecution  witnesses  and  denied  the  motion  to 
discover  the  testimony  on  the  basis  that  the  defense  had  access  to  statements 
made  by  the.se  witnesses  in  other  investigations.^''  Petitioner  respectfully  sub- 
mits that  the  District  Court  was  correct  in  ruling  that  the  Court  of  Military 
Review  did  not  apply  proper  constitutional  standards  in  determining  the  ques- 
tion involved  herein,  and,  therefore,  did  not  fully  and  fairly  consider  the 
issue."" 

B.  THE  BASIC  GUARANTEE  OF  THE  BILL  OF  RIGHTS 

The  Sixth  Amendment  right  of  the  Petitioner  to  compulsory  process  and 
confrontation  includes  not  only  the  right  to  see  the  witness  against  him  but 
to  cross-examine  the  witness  as  well.  Dowell  v.  United  States,  221  U.S.  325 
(1911)  ;  States  v.  Broirv,  1.32  N.W.  862,  864,  152  Iowa  427  (1911)  ;  People  v. 
Waterson,  250  N.T.S.  399  (1931)  ;  rev'd  for  other  reasons  180  N.B.  330,  258 
N.Y.  557  (1932)  ;  Smith  v.  State,  143  S.W.  2d.  190,  192,  200  Ark.  11.52  (1940)  ; 
State  V.  Crooker,  122  A.  845,  866,  23  ME.  310  (1923).  One  of  the  main  functions 
of  cross-examination  is  to  impeach  a  witness  by  eliciting  answers  which  impugn 
the  witness's  veracity,  capacity  to  observe  and  recall  and  his  impartiality. 
McCormick,  Evidence,  Sect.  22.  This  is  most  often  done  by  use  of  inconsistent 
statements.  McCormick.  Evidence,  Sect.  33-40 :  3  Wigmore,  Evidence,  Sect. 
1017-1046;  6  .Tones.  Evidence,  Sect.  2398-2414.  Therefore,  part  and  parcel  of 
the  constitutional  right  of  confrontation  is  the  right  to  impeach  the  witnesses' 
testimony  by  a  prior  inconshstent  statement.  The  denial  of  the  right  to  cross- 
examine  violates  due  process.  Brnton  v.  United  States,  391  U.S.  123  (1968). 
Where  the  testimony  is  "of  a  crucial,  criticnl,  highly  significant  nature,  access 
thereto  is  required.  Luna  v.  Betn,  5  Cir.,  1968:  395  F.  2d  35,  41  (En  Banc) 
(Brown,  C.  .T.  concurring)  ;  Warren  v.  Davis,  5  Cir.,  1969,  412  F.  2d  746.  747; 
Jackson  V.  Wainwriffht.  5  Cir.  1968,  390  F.  2d  288.  Furthermore,  denial  of 
access  to  possibly  exculpntory  evidence  is  violative  of  due  process  and  the 
right  of  confrontation."  Bradu  v.  Maryland,  373.  U.S.  83  (1963)  ;  Meers  v. 
Wilkins,  2  Cir.,  1964,  326  F.  2d  135;  United  States  v.  Bryant,  D.C.  Cir.,  1971, 
439  F.  2d  642. 

C.  THE  GENERAL  LEGISLATIVE  PRIVILEGE  OF  CONFIDENTIALITY  CLAIMED  HEREIN  MUST 
GIVES  WAY  TO  TTIE  PARTICULAR  GUARANTEES  OF  THE  INDIVIDUAL  FREEDOMS 
GUARANTEED    IN    THE    BH.L    OF    RIGHTS 

The  issue  concerned  here  is  one  of  first  impression.  The  House  of  Repre.<?enfa- 
tives  Subcommittee  refused  to  honor  the  subpoenas  duces  tecum  twice  issued 
by  the  military  judge  ^  under  the  claim  of  the  generalized  privilege  of  con- 
fidentiality. As  recognized  by  the  District  Court:  "There  can  be  little  question 
that  there  is  a  privilege  resting  with  the  House  of  Representatives  to  protect 
its  legi.slative  processes."  Caltey  v.  Callau^ay,  et  al.  supra.  (Tr.  Vol.  I.  p.  507)    • 

While  the  power  of  Congress  to  investigate  for  legi.slative  nurposes  exists, 
it  is  not  without  limitations.  Watkins  v.  United  States.  3."i4  U.S.  178  (1957). 
The  power  to  investigate,  as  recognized  by  the  District  Court,  has  always  been 


s^Tho  hnsls  of  tho  motion  was  thp  .Tpnrks  Act-.  i«  T'.f?  C.  Spptlon  r.'OO.  thp  Sixth 
Ampndmfnt's  richts  of  comni'lsorT  nror-p^s  and  confrontation,  and  due  process  of  law 
under  Brnrhi  V.  Mori/lnvd,  37.H  TT.S  ' S-T   (1f»R3>. 

^  .^s  will  be  shown  later,  the  defense  did  not  have  access  to  any  statements  made  by 
Secrotnrv  Rpsor  or  Ooneral  WHllnm  C.  Westn^orelnnd 

sn  T'he  Co'irt  of  Afll'tnr'^  Appeals  f^enled  revipw  of  the  Issue. 

^  The  refusal  of  the  Snhcommlttep  to  rplease  the  testimony  of  Secretary  Resor  and 
Oenernl  Westmoreland  deprived  the  Potltloner  of  Information  elicited  from  witnesses  he 
so^tr'^t  to  obtain  for  his  flefense.  See  TV.  infrn. 

^' T'he  Subcommittee  simply  ienored  the  subpoenas  determininp  that  1^  TT  S  r".  «  3.500 
and  Rrti'lv  v.  Maryland  were  Inapplicable.  The  matter  was  never  presented  to  the  House 
as  a  whole. 
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held  to  be  subject  to  the  limitations  imposed  by  the  individual  guarantees  of 
the  Bill  of  Rights.  Quinn  v.  United  States,  349  U.S.  155  (1955)  ;  See  also 
Kilbourn  v.  Thompson,  103  U.S.  168  (1881).  (Tr.  Vol.  I,  p.  509). 

"When  a  Congressional  inquiry  and  a  criminal  prosecution  cross  paths, 
Congress  must  accommodate  the  public  interest  in  legitimate  legislative  inquiry 
with  the  public  interest  in  securing  ...  a  fair  trial.  Hutckeson  v.  United 
States,  369  U.S.  599.  624  (1962).  (Brennan,  Justice,  Concurring.) 

Applying  the  precedents  of  the  Supreme  Court  of  the  United  States,  the 
District  Court  below  held  that  the  general  privilege  of  confidentiality  ex- 
pressed in  Article  I  of  the  Constitution  must  be  limited  by  the  application  of 
the  Bill  of  Rights.  (Tr.  Vol.  I.  p.  509-510.)  The  Supreme  Court  has  not  been 
hesitant  to  construe  and  delineate  claims  arising  under  the  expressed  powers 
granted  to  Congress.  Doe  v.  McMillan,  412  U.S.  306  (1973)  ;  Gravel  v.  United 
States,  408  U.S.  606  (1972)  ;  United  States  v.  Brewster,  408  U.S.  501  (1972)  : 
United  States  v.  Johnson,  383  U.S.  169  (1966).  The  generalized  privilege  claimed 
by  this  Congressional  Subcommittee  herein  is  similar  to  that  generalized  privi- 
lege of  coniidentiality  claimed  by  the  former  President  of  the  United  States 
in  the  case  of  United  States  v.  Nixon,  President  of  the  United  States,  —  U.S. 
41  L.  Ed.  2nd  1039  (July  24,  1974).  The  District  Court  below  quoted  exten- 
sively from  the  Supreme  Court's  opinion  and  the  quoted  portions  of  such 
opinion  bear  repeating : 

"The  first  contention  is  a  broad  claim  that  the  separation  of  powers  doctrine 
precludes  judicial  review  of  a  President's  claim  of  privilege.  The  second  con- 
tention is  that  if  he  does  not  prevail  on  the  claim  of  absolute  privilege,  the 
court  should  hold  as  a  matter  of  constitutional  law  that  the  privilege  prevaihs 
over  the  subpoena  duces  tecum. 

•  •«***• 

"However,  neither  the  doctrine  of  separation  of  powers,  nor  the  need  for 
confidentiality  of  high  level  communications,  without  more,  can  sustain  an 
absolute,  unqualified  presidential  privilege  of  immunity  from  judicial  proces.s 
under  all  circumstances. 

"The  impediment  that  an  absolute,  unqualified  privilege  would  place  in  the 
way  of  the  primary  constitutional  duty  of  the  Judicial  Branch  to  do  justice  In 
criminal  prosecutions  would  plainly  conflict  with  the  function  of  the  courts 
under  Art.  III. 

"To  read  the  Art.  II  powers  of  the  President  as  providing  an  absolute  privi- 
lege as  against  a  subpoena  essential  to  enforcement  of  criminal  statutes  on 
no  more  than  a  generalized  claim  of  the  public  interest  in  confidentiality  of 
nonmilitary  and  nondiplomatic  discussions  would  upset  the  constitutional  bal- 
ance of  'a  workable  government'  and  gravely  impair  the  role  of  the  courts 
under  Art.  III. 

*  «  *  *  *  *  4i 

"A  President  and  those  who  assist  him  must  be  free  to  explore  alternatives  in 
the  process  of  shapins:  policies  and  making  decisions  and  to  do  so  in  a  wa.v 
many  would  be  unwilling  to  express  except  privately.  These  are  the  considera- 
tions justifying  a  presumptive  privilese  for  i)residential  communications.  The 
privilege  is  fundamental  to  the  operation  of  government  and  inextricably  rooted 
in  the  separation  of  powers  under  the  Constitution. 

•  ****♦* 

"But  this  presumptive  privilege  must  be  considered  in  lieht  of  our  historic 
commitment  to  the  rule  of  law.  This  is  nowhere  more  profoundly  manifest 
than  in  our  view  that  'the  twofold  aim  [of  criminal  justicel  is  that  guilt  shaP 
not  escape  or  innocence  suffer.'  Berber  v.  United  States,  295  U.S.  78,  88,  79 
L.  Ed  1314.  55  S  Ct  629  (1935).  We  have  elected  to  employ  an  adver.sary  system 
of  criminal  ju.stice  in  which  the  parties  conte.st  all  issues  before  a  court  of 
law.  The  need  to  develop  all  relevant  facts  in  the  adversary  system  is  both 
fundamental  and  comprehen.sive.  The  ends  of  criminal  justice  would  be  de- 
feated if  judgments  were  to  be  founded  on  a  partial  or  speculative  presentation 
of  the  facts.  The  very  integrity  of  the  judicial  svstem  and  public  confidence  in 
the  system  depend  on  full  disclosure  of  all  tho  facts,  within  the  framework  of 
the  rules  of  evidence.  To  ensure  that  justic*^  is  done,  it  is  imnerative  to  the 
function  of  courts  that  compulsory  process  be  available  for  the  production  of 
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'•evidence    needed    either    by    the    prosecution    or    hy    the    defense."    (Emphasis 

added.) 

*♦**•♦* 

"The  right  to  the  production  of  all  evidence  at  a  criminal  trial  similarly 
has  constitutional  dimensions.  The  Sixth  Amendment  explicitly  confers  upon 
every  defendant  in  a  criminal  trial  the  right  'to  be  confronted  with  the  wit- 
nesses against  him'  and  'to  have  compulsory  process  for  obtaining  witnesses  in 
his  favor.'  Moreover,  the  Fifth  Amendment  also  guarantees  that  no  person  shall 
be  deprived  of  liberty  without  due  process  of  law.  It  is  the  manifest  duty  of 
the  courts  to  vindicate  those  guarantees  and  to  accomplish  that  it  is  essential 
that  all  relevant  and  admissible  evidence  be  produced. 

"In  this  case  we  must  weigh  the  importance  of  the  general  privilege  of  con- 
fidentiality of  presidential  communications  in  performance  of  his  responsibili- 
ties against  the  inroads  of  such  a  privilege  on  the  fair  administration  of 
criminal  justice.  The  interest  in  preserving  confidentiality  is  weighty  indeed 
and  entitled  to  great  respect. 

"On  the  other  hand,  the  allowance  of  the  privilege  to  withhold  evidence  that 
is  demonstrably  relevant  in  a  criminal  trial  would  cut  deeply  into  the  guarantee 
of  due  process  of  law  and  gravely  impair  the  basic  function  of  the  courts.  A 
President's  acknowledged  need  for  confidentiality  in  the  communications  of  his 
office  is  general  in  nature,  whereas  the  constitutional  need  for  production  of 
relevant  evidence  in  a  criminal  proceeding  is  specific  and  central  to  the  fair 
adjudication  of  a  particular  criminal  case  in  the  administration  of  justice. 
Without  access  to  specific  facts  a  criminal  ijrosecution  may  be  totally  frus- 
trated. 

"We  conclude  that  when  the  ground  for  asserting  privilege  as  to  subpoenaed 
materials  sought  for  use  in  a  criminal  trial  is  based  only  on  the  generalized 
interest  in  confidentiality,  it  cannot  prevail  over  the  fundamental  demands  of 
due  process  of  law  in  the  fair  administration  of  criminal  justice.  The  general- 
ized assertion  of  privilege  must  yield  to  the  demonstrated,  specific  need  for 
evidence  in  a  pending  criminal  trial." 

Indeed,  as  the  District  Court  found,  if  the  word  "legislative"  is  substituted 
for  the  word  "Presidential"  or  "executive",  the  Supreme  Court  of  the  United 
States  has  supplied  the  answer  to  the  question  of  whether  the  generalized 
privilege  of  legislative  confidentiality  is  predominant  over  the  individual's 
rights  guaranteed  by  the  Bill  of  Rights.  The  an.swer  must  be  in  the  negative. 
The  legislative  branch  must  not  be  entitled  to  invoke  the  privilege  of  confi- 
dentiality at  the  expense  of  the  individual  accused's  '■ight  to  evidence  and 
compulsory  process  at  his  criminal  trial.  The  fundamental  demands  of  due 
process  of  law  must  prevail. 

'"To  insure  that  justice  is  done,  it  is  imperative  to  the  function  of  the  courts 
that  compulsory  process  be  available  for  the  production  of  evidence  needed 
either  by  the  prosecution  or  by  the  defense."  *"  United  States  v.  Nixon,  supra, 
at  l(t64. 

The  District  Court's  opinion  holds  inviolate  the  individual's  right  to  secure 
evidence  which  may  be  exculimtory.  {^xcu.'^atory  or  such  as  to  allow  him  to 
impuge  those  witnesses  aiipearing  against  him.   (Tr.  Yol.  I,  p.  .^IS. ) 

The  District  Court's  opinion  is  consistent  with  the  general  rule  that : 

".  .  .  [Tlhe  government  can  invoke  its  evidentiary  privileges  only  at  the 
price  of  letting  the  defendant  go  free."  United  States  v.  Reynolds,  345  U.S.  1, 
12  (19,5.3). 

Clearly,  as  the  late  Mr.  .TiTStice  Holland  observed  in  Chicar/o.  Burlington  and 
Quivey  Rnihray  Company  v.  Chicago,  the  prohibitions  of  due  process  apply  to 
the  legislature  : 

"Put  it  must  be  observer!  that  the  nrohibitions  of  the  amendment  refer  to 
all  the  Instrumentalities  of  the  State,  to  the  legislative,  executive  and  judicial 
authorities,  and.  therefore,  whoever  by  virtue  of  public  position  under  a  State 
government  deprives  another  of  anv  right  protected  by  that  amendment  against 
deprivation  bv  the  State,  'violates  the  eonstitntional  inliibitions ;  and  he  acts  in 
the  name  and  for  the  State,  and  is  clothed  with  the  State's  nower,  his  act  i.s 
thnt  of  the  State.'  This  must  be  so,  or,  as  we  have  often  said,  the  Constitii- 


^  Such  process  may  run  to  Menibors  of  Congress,  United  States  v.  Cooper,  4  U.S.  341 
11800). 
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tional  prohibition  has  no  meaning,  and  'the  State  had  clothed  one  of  its  agents 
with  power  to  annul  or  evade  it'  Ex  parte  Virginia,  100  U.S.  339,  346-347; 
T\^cal  V.  Dclavmre.  103  U.S.  370:  ISlvquo  v.  Hopkins,  118  U.S.  356;  Gibson  v. 
Sfifi.jissippi,  162  U.S.  565.  Chicago,  Burlington,  and  Quincy  Railway  Company 
V.  Chicago,  166  U.S.  226  (1807).  See  also.  Mooney  v.  Holrthan,  294  U.S.  103 
(1935)  ;  Carter  v.  Texas.  177  U.S.  442  (1S99)  ;  Rogers  v.  Alahawa,  1<)2  T'.S.  226 
(1904)." 

In  Christoffel  v.  Unitrd  States,  D.C.  Cir.,  1952,  200  F.  2d  734,  vacated  on 
other  grounds.  315  U.S.  947  (1953),  the  Court  stated  : 

"The  right  of  an  accused  by  appropriate  means  to  obtain  evidence  material 
to  his  defense  is  essential  to  the  administration  of  the  criminal  law.  A  sub- 
poena duces  tecum  to  one  who  has  custody  of  the  evidence  is  an  appropriate 
means.  If  such  evidence  is  under  the  control  of  a  department  of  government 
charged  with  the  administration  of  those  laws  for  whose  violation  the  accused 
has  been  indicted,  and  its  production  is  refused,  or  it  is  excluded,  the  courts, 
luiving  responsibility  under  the  Constitution  for  the  trial  of  criminal  cases, 
have  held  that  a  conviction  will  not  be  permitted  without  the  evidence.  (Cita- 
tions omitted.)  Like  principles  should  apply  trith  regard  to  evidence  in  the 
custody  of  the  House  of  Representatives.  While  the  privilege  of  the  House 
111  list  he  respected  it  wight  give  rise  to  occasions  vhrn  it  wovld  he  necessary 
to  forego  convicting  of  crime  hecause  evidence  is  withheld.  There  is  no  doubt 
some  discretion,  to  be  carefully  exercised  so  as  not  to  invade  the  constitutional 
righ*  of  an  accused  to  compulsory  process."  200  F.  2d  at  738-739.  (Emphasis 
added) 

In  the  case  sub  judice.  the  House  Armed  Services  Subcommittee  prevented 
the  Petitioner  from  exercising  his  right  to  impeach,  crr>ss-examine  and  confront 
witnesses  who  appeared  against  him  at  trial  by  refusing  to  release  the  prior 
statements  of  the.se  witnesses.  The  District  Covirt  rightfully  found  that  this 
general  legislative  privilege  of  confidentiality  must  give  way  to  the  nartlcnlar 
guarantees  of  compulsory  process,  confrontation  and  due  process  of  law  con- 
tained in  the  Bill  of  Rights.^ 

D.   THE   SUBCOMMITTEE  TESTT^rOKT  OF  THEST^   WITNESSES  WAS   CRITICAL 

TO  THE  DEFENSE 

The  Respondents  argue  that  tlie  information  in  the  hand  of  the  House 
Armed  Services  Sulicommittee  was  not  material  to  the  issue  of  Petitioner's 
guilt  or  innocence  or  to  his  puiiisiunent.  (Respondent.s'  Brief,  p.  75,  et  seq) 
Respondents  continue  to  demonstrate  an  unl>elievable  seerlil^e  ability  of  clair- 
voyance in  determining  that  the  testimony  before  the  House  Armed  Services 
Subcommittee  had  very  little  impeachment  value  and  no  bearing  on  the  credi- 
bility of  key  witnesses  for  the  prosecution.  The  Respondents'  position  conflicts 
with  the  military  judge's  finding  of  relevancy,  materiality  and  imi)ortance  of 
the  testimony  to  the  defense  and  his  subsequent  actions  in  causing  a  sub])oena 
di'ces  tecum  to  be  twice  issued  to  the  House  of  Representatives  of  the  United 
St.'Ttes  for  the  testimony. 

Moreover,  examination  of  the  list  of  iiersf»ns  who  testified  befoi-e  the  Sub- 
committee and  wlio  later  testified  against  the  Petitioner  at  trial  illustrate 
lieyond  cavil   and  cruciality   of  access   to  the  requested  testimony. "^  Haebeiie 


•'^  Contrary  to  Rpsnondfnts  nspertioTis.  'Cn^'lnl  Flfnfrx  v.  Flirhflimnrr .  ef  nl.  .Tnlv  ?,.  IO74. 
r'rim.  No  74-110  (DDC*  i^  not  f?is'rositU'»\  Whoth'^r  t1io  OoncTPSS  fonld  withhold  Is 
only  thf>  first  p.nrt  of  thp  qties;tion.  The  secoTul  nnrt  must  (IphI  with  what  is  thp  rpsult  of 
the  withholdinir.  Spp  f'h7-i.itoffrJ.  suprn.  In  afldUion.  Petltfonpr  liad  no  prior  statempnts 
of  Wp-tn^o'-plnr  1    Ro^or  or  T,.iirf! 

*'  (Spp  R.  101.-)-1071  :  13R9-1411  :  1^14-14.';6;  1461-1472:  L'l.srt-1 .570  :  lfifi7-167S  : 
4217-42.S.S:  4.'?."«^.S60  :  4.-,9fi-4R97.  4704-4717.)  Thpsp  witnpssps  tpstlfipd  eonoprnins 
Pptitionpr's  artivitips  and  thplr  own  on  thP  day  In  qiiestlon.  Thosp  who  tpstiflpd  both 
licforp  thp  Siihpommittpp  .•ind  n^ainst  Pptltionrr  wprp  ;  Mr.  Lawrpnop  M.  Colbnrn  (R. 
1414)  :  Mr.  Ronald  Ilnphprlp  (R.  101.5)  :  Spppiallst  Fivp  Calvin  Hodde  (R.  14R1)  :  Cap- 
tain Ernpst  L.  Mpdina  (R.  4r.<)fi)  :  ^Ir.  .Tprry  R.  Culvprhonsp  (R.  1.53!))  :  Colonpl  Oran  K. 
Hpndprson  (R.  4704)  :  Captain  Eiigpnp  M.  Kotouc  (R.  4214)  :  CWO  (Llontpnant)  Hiigh 
C.  Thompson.  Jr.  (R.  l-'iSn)  :  Mr.  Lenny  B.  LaRunoy  (R.  1607)  ;  Major  (LTC)  Frederlclc 
AV.  AVatkp  (R.  4217)  :  Major  CharlPS  Calhoun  (R.  4261)  ;  Spriereant  Clinton  Stevens  (R. 
42ft8)  :  Serjeant  Louis  Warren  (R.  4234).  Other  witnesses  who  apppared  before  the 
Subcommittee  and  whose  presenre  was  requested  by  Petitioner  at  trial  on  the  issues  of 
jurisdiction  and  command  Influence  were  General  William  C.  Westmoreland  and  Secretary 
of  the  Army  Resor.  The  request  for  subpoenas  issue  is  discussed  in  IV  of  this  Brief.  The 
Petitioner  also  might  have  been  able  to  win  his  motion  to  dismiss  for  lack  of  jurisdiction 
(due  to  Westmoreland's  personal  interest)  as  the  Subcommittep  s  hearings  was  the  only 
forum  in  which  General  Westmoreland  appeared  under  oath  to  explain  his  interest. 
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was  essential  to  the  government  for  it  was  he  who  took  the  majority  of  the 
inflammatory  photographs  used  as  prosecution  exhibits.  (Pros.  Ex.  12-36)  He 
was  essential  to  connect  the  numerous  photographs  to  the  alleged  date  and 
incident  in  question  and  to  give  the  pictures  a  location.  The  clear  indications 
are  that  the  testimony  given  by  Haeberle  before  the  Subcommittee  would 
certainly  be  useful  for  impeachment  purposes.  The  Subcommittee  itself  ques- 
tioned Haeberle's  motives  (-See  App.  Ex.  165,  Incl.  3,  House  Armed  Services 
Committee  Subcommittee  Report,  pp.  45-47).  The  Court  of  Military  Review 
relied  upon  Haeberle  and  his  photographs  to  support  the  findings.  United  States 
V.  Galley,  46  CMR  at  1170  (ACMR  1973)   (Tr.  Vol.  I,  p.  154). 

The  Subcommittee  complained  that  it  was  difficult  to  evaluate  the  testimony 
of  Hugh  Thompson  because  of  "several  substantial  inconsistencies"  in  his  story. 
(App.  Ex.  165,  Incl.  3,  House  Armed  Services  Committee  Subcommittee  Report, 
p.  16).  The  testimony  of  Thompson  was  essential  to  the  prosecution.  He  not 
only  testified  as  to  the  number  of  dead  bodies  in  the  ditch,  but  located  the 
ditch  as  well.  He  testified  as  to  his  own  rather  "glorious"  role  in  the  events 
of  the  day.  His  testimony  was  not  merely  cumulative  and  it  had  an  affect  on 
the  conviction  of  Petitioner.  The  Court  of  Military  Review  relied  upon  Thomp- 
son to  assess  Petitioner's  mens  rea.  Mens  rea  is  the  sine  qua  non  guilt  or 
innocence.  United  States  v.  Calley,  46  CMR  at  1172,  1178  (Tr.  Vol.  I,  pp.  156, 
162).  It  is  interesting  to  note  that  Thomp.son  referred  to  his  testimony  before 
the  Subcommittee  (R.  1397-1398).  It  is  even  more  interesting  that  Thompson 
claimed  his  Fifth  Amendment  right  against  self-incrimination  before  the  Sub- 
committee and  the  Subcommittee  questioned  his  truthfulness.  That  his  prior 
testimony  before  the  Subcommittee  could  have  greatly  affected  his  credibility 
is  obviou.s.  The  Subcommittee  was  obviously  probing  into  Thompson's  own 
misconduct.  Thus,  it  becomes  abundantly  clear  that  had  Petitioner  had  access 
to  the  Subcommittee  testimony,  impeachment  of  Thompson  would  have  oc- 
curred.'^^ 

Ernest  Medina  was  one  of  the  most  telling  witnesses  against  the  Petitioner. 
Petitioner's  defense  centered  around  the  fact  that  he  was  carrying  out  Medina's 
orders.  Medina  denied  this  at  trial.  That  Medina's  testimony  went  far  to  convict 
Petitioner  is  beyond  question."  His  impeachment  would  have  greatly  aided 
Petitioner's  case."  Medina,  like  Kotouc,  Henderson,  and  Watke.  was  interested 
in  having  the  blame  stop  at  Petitioner.  His  statements,  like  theirs,  made  before 
the  Subcommittee  would  have  been  invaluable  to  Petitioner.  Admissions  of 
guilt  or  acts  of  misconduct  or  blatant  inconsistencies  would  have  impeached 
their  credibility.  These  individuals'  testimony  was  essential  for  the  prosecution 
to  show  that  Task  Force  Barker  had  not  given  a  prior  stamp  of  approval  to 
Petitioner's  acts.  All  testified  under  oath  before  the  Subcommittee. 

Similarly,  the  testimony  of  Colburn.  Hodde,  Lagunoy  and  Culverhouse  were 
important  to  the  prosecution's  case.  Colburn.  Culverhou.se  and  Hodde  were 
used  by  the  Prosecution  to  pinpoint  location,  bodies,  numbers  and  positions. 
Culverhouse.  in  addition,  testified  that  Prosecution  Exhibit  12  was  "exactly 
the  scene"  he  was  talking  about  to  the  south  of  the  village  (R.  15.52).  Lagunoy 
allegedly  identified  Calley  and  Meadlo.  saw  people  being  herded  through  the 
village,  saw  Meadlo  crying  and  heard  automatic  firing  (R.  1667-1677).  That 
their  impeachment  would  have  greatly  aided  the  defense  is  certain.  It  was 
impossible  for  the  defense  to  question  their  truth  or  veracity  in  that  regard 
without  having  their  prior  testimony 

It  cannot  be  argued  that  the  denial  of  the  testimony  here  was  "harmless 
error"  as  defined  in  Rosenhcrp  v.  United  States.  R60  U.S.  367  (1959).  Tl^ie 
Testimony  was  "a  running  account  of  the  events  surroimding  the  com.missinn 
of  the  alleged  offenses."  WiUinms  v.  United  States.  D.C.  Cir..  1964.  338  F.  2d 
28R.   There  is  no  way  of  knowing  that  the  witnesses'  statements  to  the  Sub- 


•■»srnntrnry  to  thp  allPffntloiis  In  Rpspondpnfs  Bripf  at  pa?p  7"?.  th1<5  faft  and  thp  fa^t 
that  thp  Siibpommittpp  qiipstionpcl  Thompson's  vprar-lty  arp  niorp  than  "barp  allppation  (s)'' 
that  thp  tpstimony  contalnpd  uspftil  Imppnohmpnt  matprlal. 

3"  rartiptilartv  Is  this  so  whpn  onp  of  thp  iurors  had  prpjudcrpri  AfpfMna  to  bp  "prpdlblo" 
and  "straitrhtforward".  ^forpovpr.  as  thp  To'irt  of  >f511t"rv  TJpvIpw  nointPd  oi't.  Mpdlnfl 
had  "hiffh  stakps"  in  thp  PptitioRP'-'s  tri-^l  Thp  Toiirt  o*'  ATtlltn-v  Rpvlow  roHpd  hp."v11v 
upon  Mpdina's  tpstimonv  in  asspsslnc  Pptltionpr's  guilt.  Ij7iiied  l?tnteft  v.  CnlJei/,  48  CSUl 
at  1''S1-11S2:   (Tr.  Vol.  I.  r>p.  Ifi.'i-lfiO) . 

^That  thp  imppaphmpnt  mijrht  wpII  hnvp  oppiirrpd  Is  dpmorstratpd  by  thp  fact  that 
Mpdina.  iindpr  oath.  admittPd  Ivintr  oonoprnins  thp  Incidpnt.  Court-Martlal  Transcript, 
United  States  v.  Henderson,  tripd  at  Fort  Mpadp.  Maryland. 
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committee*'  did  not  impugn  their  testimony,  or  of  determining  tlie  effect  of 
their  possibly  impeaching  nature.  Further,  there  is  a  greater  chance  a  witness 
would  tell  the  "truth"  at  a  Congressional  hearing  than  to  an  Army  investigator 
since  the  hearing  would  lie  a  more  formalized  and  intimidating  procedure. 
Therefore,  the  statements  made  to  the  Subcommittee  cannot  be  equated  to  other 
statements  and  were  not  ciuiuilative. 

As  was  quoted  by  the  District  Court  (Tr.  Vol.  T.  p.  516)  : 

"A  judge  would  have  to  assume  such  statements,  being  inconsistent  with 
damaging  testimony  presented  in  court,  might  exculpate  the  defendant  or 
mitigate  his  guilt.  Given  such  knowledge,  a  court  should  not  proceed  with  the 
case.  Even  if  it  were  to  strike  the  testimony  of  the  relevant  witnesses  or  pro- 
hibit them  from  testifying,  the  court  would  be  unable  to  know  whether  excul- 
patory information  in  the  undisclosed  statements  would  put  the  case  in  a 
different  light  and  lead  to  an  acquittal.  Surely  the  facts  amount  to  suppression. 
The  court's  only  preventive  remedy  certain  to  avoid  violating  the  defendant's 
compulsory  process  and  Brady  due  process  rights  would  be  to  dismiss  the  case 
without  prejudice.  Although  dismissal  seems  a  drastic  remedy,  it  is  the  only 
procedure  by  which  a  court  faced  with  a  nondisclosure  of  definitely  or  poten- 
tially exculpatory  statements  can  avoid  the  risk  of  an  impermissibly  tainted 
conviction.  Moreover,  dismissal  without  prejudice  permits  the  government  to 
reconsider  its  decision  not  to  disclose,  allowing  it  to  renew  prosecution.  Note. 
'A  Defendant's  Right  To  Inspect  Pretrial  Congressional  Testimonv  of  Govern- 
ment Witnesses.'  "  80  Yale  L.  J.  1388.  1415-1416  (1971). 

Thus,  as  the  District  Court  recognized  : 

"There  is  no  doubt  about  the  relevancy  of  the  requested  testimony."  CaUcy 
V.  Callaway,  et  al,  supra  (Tr.  Vol.  I.  p.  507). 

E.   THE   MILITARY  COURTS  ARBITRARILY  AND   ERRONEOITSLY  REFUSED  TO  APPLY 

A  FEDERAL   STATUTE 

As  seen  in  footnote  28.  supra.  Petitioner  sought  discovery  of  the  testimon.v 
of  certain  prosecution  witnesses  pursuant  to  18  U.S.C.  §  3.500,  commonly  called 
the  .Tencks  Act.  The  military  judge  ruled  that  the  Act  did  not  apply  to  "testi- 
mony given  to  congressional  subcommittees  in  executive  session".  CR.  .527). 
The  Court  of  Military  Review  agreed.  Vnitcd  F!fate.9  v.  Calley.  46  CMR  1131. 
1184-1195.  (Tr.  Vol.  I,  pp.  168-179). ''  The  District  Court  below  found  that  the 
Court  of  Military  Review  had  erroneously  refused  to  apply  the  statute.  (Tr. 
Vol.  I,  pp.  501-505).  That  a  federal  civil  court  may  review  the  erroneous  appli- 
cation of  federal  statutory  law  is  well  established.  Allen  v.  Van  Cantforf  1 
Cir.,  1971.  436  F.  2d  625. 

In  summary,  the  .Tencks  Act  provides  that  the  defense  must  have  access  to 
prior  statements  of  prosecution  witnesses  in  the  possession  of  the  United 
States.   (Annex,  pp.  i-ii.)*" 

The  Court  of  Military  Review  held  the  .Tencks  Act  inapplicable  to  the  testi- 
many  given  before  the  Subcommittee.  The  Court  reasoned  that  the  words. 
"TTnited  States."  as  used  in  the  Act.  did  not  encompass  Congress;  that  the 
doctrine  of  separation  of  powers  dictated  such  a  reading:  and  that,  even  if 
their  reasoning  was  erroneous,  there  was  no  prejudice  as  a  result  of  the  militarv 
judge's  failure  to  strike  the  testimon.v  of  the  numerous  witnesses  in  srite  nf 
the  dictates  of  the  Act.  The  District  Court  found  that  the  Court  of  Military 
Review  had  confused  the  idea  of  "separation  of  powers."  had  arbitrarily 
delimited  the  definition  of  "Ignited  States"  and  had  erroneously  then  refused 
to  apply  the  federal  statute.  (Tr.  Vol.  T,  pp.  .50.3-505)." 

In  order  to  establish  the  applicability  of  the  above  statutory  enactment  to 
the  testimonv  before  the  House  Armed  Services  Subcommittee,  it  is  renuisite 
that  the  definitions  of  certain  terms  contained  within  the  legislation  be  ex- 
amined. "T'nited  States"  is  defined,  as  it  applies  to  Title  18.  only  in  the  terri- 
toT-ial  .sense  in  Section  5  as  follows: 


a^  rolhiirn  .TTid  Cnlvprhouse  spprifio.ally  rpfprrorl  to  thoir  tpstimonv  hpforp  the  Siibrom- 
mlttpo   fR    1452  :  1"fi11. 

s"*  "^Tip  ro''rt  r>f  ^f^l1t^^y  .Annpnlc  dirl  no*-  poii'jiflpr  tlip  Issiip. 

"  T'lio  tpstlmony  bpforp  thp  S^iliponirnittpp  conforms  to  the  nropprlnrnl  rpniiirprripnts  of 
thp  Apt. 

^-Tlip  ■pist'-'pt  Court  riptprminpfl  fiirtbpr  th.it  thp  Fiffh  unr\  Sixth  .Airipn'^'nipntq  rpn"f'-pft 
prorliint'on  of  thp  tpstimo^v  nn'1  thnt  thpfp  -vvas  rirpi"'^'pp  as  a  result  of  the  withholdinsj 
(Tr.  Vol.  I.  pp.  .'in.--.Tin  r  Spp  m  A-C  and  IV  of  this  Brief). 
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"The  term  'United  States,'  as  used  in  this  title  in  a  territorial  sense,  includes 
all  places  and  waters,  continental  or  insular,  subject  to  the  jurisdiction  of  the 
United  States,  except  the  Canal  Zone." 

Quite  obviously,  the  second  usage  of  the  term  "United  States"  in  the  defini- 
tion is  referring  to  something  separate  and  apart  from  the  territorial  sense. 
Petitioner  respectfully  submits  that  the  term  "United  States"  in  §  3500  of 
Title  18  is  likewise  not  used  in  the  territorial  sense,  but  in  another  sense. 

The  term  "United  States"  may  be  used  in  the  sense  of  a  sovereign  power, 
Hooven,  d  Allison  Co.  v.  Evatt,  Ohio,  324  U.S.  652  (1945),  or  simply  as  the 
collective  name  of  the  several  states  which  are  united  by  and  under  the 
Constitution,  Texas  v.  White,  74  U.S.  700,  7  Wall.  700,  721  (1868)  (see  91 
C.J.S.  8,  §§  1,  2).  In  the  political  or  governmental  sense  "United  States"  is  the 
republic  or  federal  state  formed  by  the  people  of  the  original  thirteen  states 
by  the  adoption  of  the  Constitution.  Incorporated  into  this  federal  state  were 
certain  powers  or  attributes  of  a  sovereignty,  namely,  legislative,  judicial  and 
executive  powers.  McCulloch  v.  Maryland,  17  U.S.  316,  4  Wheat  316  (1819). 
Thus,  these  powers  are  by  definition  exercised  by  the  sovereign  through  its 
component  parts  under  the  Constitution  of  the  United  States,  Articles  I,  II 
and  III. 

Certain  actions  taken  by  the  sovereignty  may  only  be  exercised  by  the  joint 
cooijeration  of  two  or  more  of  the  separate  bodies  which  make  up  the  sovereign's 
governmental  entity.  Other  activities  of  the  sovereign  may  be  done  alone  by 
the  separate  bodies.  For  example,  only  the  judicial  branch  may  try  cases  and 
only  the  legislative  branch  may  tax  the  people.  The  executive  branch,  likewise, 
is  given  powers  which  only  it  may  use,  s\ich  as  command  of  the  Armed  Forces. 
As  broad  as  each  branch's  independent  powers  are,  one  branch  is  precluded 
from  entering  the  exclusive  province  of  one  of  the  other  branches.  Barenblatt 
V.  United  States,  360  U.S.  109  (1959).  Congress,  for  example, 

"[L]acking  the  judicial  power  given  to  the  Judiciary,  it  cannot  inquire  inta 
matters  that  are  exclusively  the  concern  of  the  Judiciary.  Neither  can  it  sup- 
plant the  executive  in  what  exclusively  belong  to  the  Executive."  Id.  at  111. 

Under  the  Uniform  Code  of  Military  Justice,  created  by  the  legislative  branch 
through  its  powers  to  regulate  the  Armed  Forces  of  the  United  States,  there 
is  created  a  system  of  justice  which  operates  in  the  name  of  the  "United 
States"  and  under  the  powers  and  au.spices  of  the  sovereign.  In  the  trial  of  a 
military  accused,  the  trial  counsel  represents  the  sovereign  in  performing  his 
prosecutorial  function.  Thus,  inside  the  courtroom,  he  is  the  "United  States" 
in  its  prosecuting  role  only.  However,  the  United  States  is  not  limited  to  the 
prosecutor  alone. 

Congress,  in  its  enactment  of  the  Uniform  Code  of  Military  Justice  and  the 
Jencks  Act,  contrary  to  the  opinion  of  the  Court  of  Military  Review,  did  not 
restrict  the  definition  of  "United  States"  to  the  person  of  the  prosecutor  or  his 
agents.  As  the  Circuit  Court  of  the  District  of  Columbia  stated  in  United 
States  v.  Bryant,  439  F.  2d  642  (D.C.  Cir.  1971)  : 

"The  duty  of  disclosure  affects  not  only  the  prosecutor,  but  the  Government 
as  a  whole,  including  its  investigative  agencies.  Rule  16  and  the  Jencks  Act 
refer,  re.speetively,  to  evidence  gathered  by  'the  government'  and  the  'United 
States,'  not  simply  held  by  the  prosecution."  Id.  at  650.   (Emphasis  added.) 

Moreover,  the  duty  of  disclosure  of  evidence  obtained  by  Congress  is  to  be 
governed  by  the  same  rules  as  apply  to  the  other  branches.  See  Christoffcl  v. 
United  States,  supra.  There  is  no  definition  for  the  term  "United  States"  in 
the  Uniform  Code.  There  is  no  definition  of  "United  States"  in  Title  18,  which 
includes  the  Jencks  Act,  except  the  territorial  definition  quoted  above. 

The  Court  of  Military  Review  confused  the  meaning  to  be  given  "United 
States"  with  the  function  being  performed  by  the  "United  States"  in  a  par- 
ticular setting  and  read  the  term  "United  States"  in  line  1  of  subsection  (a) 
of  §  3500,  Title  18,  as  meaning  the  prosecutor  only.  The  "United  States"  means 
the  United  States  as  a  unit.  The  function  of  United  States  in  pro.secuting  an 
accused  may  well  be  performed  by  the  trial  counsel.  This  fact  does  not,  how- 
ever, make  the  trial  counsel,  the  part,  equivalent  to  the  United  States,  the 
whole,  in  every  respect. 

The  Court  of  Military  Review  separated  the  "United  States"  into  separate 
entities.  The  T'^nited  States  Supreme  Court  has  often  stated  : 

"A  citizen  has  the  right  to  expect  fair  dealing  from  his  government,  see 
Vitarelli   v.    Seaton,  359  U.S.  535,  79  S.   Ct.  968,  3  L.   Ed.   2d  1012,  and  this 
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entails  .  .  .  treating  the  government  as  a  unit  rather  than  as  an  amalgam 
of  separate  entities."  S  d  E  Contractors  v.  United  States,  406  U.S.  1,  10,  92 
S.  Ct.  1411,  31  L.  Ed.  2d  658,  666  (1972). 

It  is  respectfully  submitted  that  "United  States",  as  used  in  the  Jencks  Act, 
means  the  sovereign  unit,  Hooven  &  Allison  Co.  v.  Evatt,  Ohio,  supra,  and  not 
an  amalgam  of  separate  entities.  S  d  E  Contractors  v.  United  States,  supra. 
By  definition.  Congress  is  a  part  of  this  unit.  McCulIoch  v.  Maryland,  supra. 

The  Court  of  Military  Review's  reasoning  that  to  apply  the  Jencks  Act  to 
the  testimony  given  before  Congress  in  this  cause  would  cause  a  constitutional 
problem  involving  separation  of  powers  is  specious.  Its  rationale  presupposes 
military  courts  to  be  courts  created  under  Article  III  of  the  Constitution  of 
the  United  States  or,  that  there  can  be  a  conflict  between  the  powers  of 
Congress  and  the  powers  of  military  courts.  Such  can  not  be.  The  government 
of  the  United  States  is  one  of  enumerated  powers.  McCuUorh  v.  Maryland, 
supra  at  405.  The  different  branches  have  no  power  that  is  not  defined  and 
limited  by  the  Constitution.  United  States  v.  Cruikshank,  92  U.S.  542,  551 
(1876).  Congress  has  the  power  to  pass  all  laws  necessary  or  proper  for 
carrying  into  execution  the  specific  powers  conferred  by  the  Constitution. 
Luxion  V.  North  River  Bridge  Company.  153  U.S.  525,  529  (1894).  It  was  in 
this  context,  under  its  Article  I  power  to  regulate  and  control  the  Armed 
Forces,  that  the  Congress  enacted  the  Uniform  Code  of  Military  Justice  and 
ci-eated  military  courts.  See  Article  67a,  Uniform  Code  of  Military  Justice: 
see  also  6  Ops.  Attorney  General  10  (1853).  There  can  be  no  doubt  that  the 
military  system  of  justice  and  its  courts  were  created  pursuant  to  the  powers 
given  to  Congress  under  Article  I  of  the  Constitution.  As  one  writer  states : 

"The  express  authority  of  Article  I,  section  8.  clause  14,  of  the  Constitution, 
to  make  rules  for  the  government  and  regulation  of  the  land  and  naval  forces, 
is  a  grant  of  purely  legislative  power,  and  is  the  prime  source  of  the  estab- 
lishment of  the  system  of  military  justice."  *^ 

The  power  of  each  branch  to  act  within  its  own  sphere  is  supreme  and  inde- 
pendent. O'Donofjhue  v.  United  States,  289  U.S.  516  (1933).  Thus.  Congress 
through  its  legislative  power  created  the  military  justice  system.  Such  system 
operates  purely  at  the  discretion  of  Congress  and  may  be  dissolved  or  altered 
at  the  will  of  Congress.  There  being  no  powers  given  to  the  courts-martial 
sy.stem  except  from  Congress's  own  powers  under  Article  I  of  the  Constitution, 
there  can  be  no  issue  involving  separation  of  powers.  It  is  elementary  Consti- 
tutional law  that,  before  any  prohlcm  involving  separation  of  powers  can  arise,, 
there  must  be  a  conflict  hetiveen  independent  branches  of  government  estab- 
lished by  and  deriving  their  poiver  from  the  Constitution — for  example,  a 
conflict  between  Article  I  powers  of  Congress  and  Article  II  powers  of  the 
federal  judiciary.  O'Donoghue  v.  United  States,  supra.  The  military  judicial 
system  has  no  such  powers  independent  of  Congress  and.  therefore,  there  can 
be  no  conflict  between  the  powers  of  military  courts  and  the  powers  of  Congress 
for  both  have  the  same  Constitutional  source." 

Neither  can  it  be  persuasively  argued  that  there  is  a  conflict  arising  between 
Congress's  powers  and  the  military  judge's  role  as  an  officer  in  the  Army  and, 
therefore,  an  official  under  the  auspices  of  the  executive  branch.  The  military 
judge  as  such  derives  his  judicial  powers  from  Congress  under  Article  I  of  the 
Constitution.    Apart   from   those   powers   given   him   by   the   Uniform    Code   of 


"  Snedeker,  Military  Justice  Under  The  Uniform  Code  (1953K 

^  Since  the  Jencks  Act  is  an  exercise  of  Congress  s  power  over  evidence  and  procedure, 
Pnhnero  v.  United  States,  .360  U.S.  .34.3  (19.59),  rehearing  denied,  .SGI  U.S.  8.55,  and  since 
Congress  can  certainly  determine  wiiether  it  wishes  to  be  found  by  the  same  privilege — 
claimed,  evidence — excluded  rules,  as  apply  to  the  other  branches,  there  would  seem  to 
be  on  issue  of  separation  of  powers  even  in  an  Article  III  courts  interpretation  that 
the  Jencks  Act  applies  to  Congress.  Further,  the  Court  of  Military  Review  s  statement 
that  "because  of  the  doctrine  of  separation  of  powers.  Federal  legislative  acts  on  behalf 
of  particular  defendants  by  intruding  into  pending  criminal  proceedings  or  past  criminal 
adjudications  would  be  of  doubtful  validity  '  is  erroneous.  In  Broun  v.  Walker,  161  U.S. 
.591  (1895).  the  Supreme  Court  rejected  this  position.  In  that  case,  an  "immunity  statute" 
amounting  to  "amnesty"  was  upheld.  The  Court  stated  : 

"Although  the  Constitution  vests  in  the  President  [the  power  to  grant  pardons],  this 
power  has  never  been  held  to  take  from  Congress  tlie  power  to  pass  acts  of  general 
amnesty."  Id.  at  601. 

Thus,  the  Court  of  Military  Review  read  United  States  v.  Klein,  80  U.S.  128  (1871) 
backwards.  The  Court  reads  the  Jencks  Act  to  infringe  ou  Congress's  own  power  to  grant 
amnesty.  If  the  Congress  intended  to  prevent  successful  prosecutions  bv  its  actions,  as 
indeed  was  the  case  in  United  Sfate.i  v.  Mitchell,  its  acts  amounted  to  the  functional 
equivalent  of  amnesty  which  its  has  the  power  to  grant.  Brown  v.  Walker,  supra. 
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Military  Justice  as  a  military  judge,  he  has  no  judicial  powers.  The  fact  that 
he  is  a  commissioned  otficer  does  not  add  to  nor  detract  from  his  powers  as  a 
judge.  These  judicial  powers  are  independent  of  his  commission  and  they  are 
derived  from  Congress,  not  the  Executive. 

Moreover,  as  the  Supreme  Court  in  Ilutcheson  v.  United  States,  369  U.S.  599 
(1961)  observed,  a  Congressional  investigation  and  a  prosecution  may  continue 
simultaneously.  One  does  not  preclude  the  other.  Further,  as  was  stated  by 
Mr.  Justice  Brennan,  in  his  concurring  opinion  : 

"When  a  congressional  inquiry  and  a  criminal  prosecution  cross  paths, 
Congress  must  accommodate  the  public  interest  in  legitimate  legislative  inquiry 
with  the  public  interest  in  seeing  the  witness  gets  a  fair  trial."  Id.  at  624. 

The  sparce  legislative  history  concerning  this  particular  issue  supports  the 
Petitioner's  position.  103  Cong.  Rec.  1.5931  (1957)  ;  Senate  Report  981.  August 
15,  1957.  1957  U.S.  Code  Congressional  and  Administrative  News,  p.  1862;  103 
Cong.  Rec.  pp.  15781-15941. 

In  Harney  et  al.  v.  United  States,  306  F.  2d  253.  1  Cir..  1962  the  defendants 
were  convicted  of  a  conspiracy  to  defraud  the  United  States.  Certain  govern- 
ment witnesses  against  them  had  appeared  before  the  Blatnik  Committee,  a 
subcommittee  of  the  Public  Works  Committee  of  the  House  of  Representatives. 
The  defense  asked  for  such  testimony.  The  government  answered  that  there 
was  only  a  three  page  "summary"  and  that  such  was  not  a  "statement"  as  to 
be  included  under  the  ambit  of  the  Jencks  Act.  The  Court  in  Harney  examined 
the  summary  of  the  testimony  before  the  Blatnik  subcommittee  and  found 
that  it  was  not  a  "statement"  under  the  Jencks  Act  but  only  an  unsigned 
summary  or  "compilation"  of  the  interviews.  Thus,  the  Court's  objection  was 
to  the  form  of  the  utterance,  not  becau.se  it  was  taken  before  a  Congressional 
committee.  It  is  respectfully  submitted  that  there  was  never  any  dispute  as 
to  the  form  of  the  recorded  testimony  before  the  House  Armed  Services 
Committee-Subcommittee  in  the  case  under  consideration  here.  On  page  four 
of  the  Subcommittee's  report,  for  example,  is  found  the  following: 

"During  its  investigation,  the  Subcommittee  interviewed  152  witnesses,  held 
16  days  of  hearings,  took  1812  pages  of  sworn  testimony  and  reviewed  hundreds 
of  documents.  In  addition,  the  Subcommittee  staff  took  3045  pages  of  state- 
ments from  witnesses." 

Further.  Inclosure  7  to  Appellate  Exhibit  16.5,  a  letter  to  trial  counsel  from 
Congressman  Hebert.  Chairman  of  the  Subcommittee,  dated  3  August  1970, 
contains  the  following  statement :  "All  statements  and  testimony  were  taken 
by  qualified  reporters  using  sterotype  fsic]  machines." 

In  United  States  v.  Lev,  2.58  F.  2d  9.  13  2  Cir.,  1958,  the  Second  Circuit 
Court  of  Appeals  took  the  same  approach  to  the  problem  as  did  the  Court  in 
Harney,  svprn.  The  Lev  Court  refused  to  reverse,  not  because  the  defendant 
was  not  entitled  to  statements  made  before  investigators  of  a  Senate  investi- 
gating committee,  but  because  the  statement  sought  was  "not  a  substantially 
verbatim  record  of  Carlin's  statement."  Id.  at  13.  Thus,  it  was  the  form  of  the 
statement  that  made  it  not  discoverable,  not  the  fact  that  it  was  made  before 
a  Senate  committee.  The  United  States  Supreme  Court  affirmed  the  Lev  deci- 
sion bv  an  equally  divided  Court  at  360  TT.S.  470.  rehearinrj  denied.  .361  U.S. 
856.  Further,  in  United  States  v.  Tane,  29  F.R.D.  131  (E^D.N.Y.  1962),  the 
court  clearly  indicated  that  the  .Tencks  Act  applied  to  testimony  before  Con- 
gress. Id.  at  133.  The  finding  of  the  District  Court  herein  comports  with  the.se 
decisions  and  is  supported  bv  the  reasoning  in  a  well  written  law  review 
article  concerning  the  issue.  Note.  "A  Defendant's  Right  To  Tnsppi-t  Pretr.inl 
Congressional  Testimony  of  Government  Witnesses."  80  Yale  L.J.  1388  (1971). 
Moreover,  even  assuming  that  Congress  did  not  intend  the  Jencks  Act  to  apnly 
to  all  three  branches  of  the  government  which  collectively  make  up  the  "Ignited 
States"  government,  the  words  of  the  Act  nevertheless  do  apply  to  all  state- 
ments in  the  "possession  of  the  United  States."  This  Honorable  Court,  like 
the  Supreme  Court,  is  to  construe  the  statute."  not  as  to  what  the  legislature 
may  have  meant  but  as  to  what  the  legislation  means  itself.  S  d  E  Contractors, 
svnra,  406  U.S.  at  13.  14. 

The  supnres.sion  of  possiblv  exculpatory  evidence  by  Congressional  fiat  is 
just  as  harmful  to  the  Petitioner  as  is  the  suppression  of  such  by  the  prose- 


*"  Tt  wo'ilfl  cprtalnlv  pppm  rpnsonnhlp  tbnt  rontrrpps  wo'iH,  ff  It  ctio^p  to  do  so  PTPliclt'v 
pTol'iriP  itspif  from  thp  nrriU'^.itfon  of  thp  ptiaptmeut.  By  not  specifically  doing  so,  any 
doubt  must  be  resolved  in  favor  of  an  accused. 
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cution.  To  hold  otherwise  would  allow  the  Congress  by  its  internal  rules  to 
usurp  the  judicial  function  of  the  Courts.  The  Congress  could  as  easily  convict 
an  accused  by  such  withholding  of  evidence  as  it  could  if  it  passed  an  ex 
post  facto  law.  The  latter  is  constitutionally  condemned  by  Article  I,  Sect.  9 
of  the  Constitution  of  the  United  States,  and  the  former  is  constitutionally 
condemned  by  the  due  process  clause  of  the  Fifth  Amendment  thereto. 

It  is  not  contended  that  the  Congress  may  not  withhold  the  subpoenaed 
testimonial  statements  under  its  inherent  power.  However,  when  the  House 
refused  to  comply  with  the  subpoena,  the  "United  States  elect [ed]  not  to 
comply"  with  the  order  and  the  Jencks  Act  requires  that  the  trial  judge  to 
"strike"  the  witnesses  testimony. 

Exhibit  6 

Excerpts  From  Brief  on  Behalf  of  Army  Secretary  Calxaway  in 
United  States  Court  of  Appeals 

(December  27,  1974,  pages  53-85  and  139-142  (Annex  B) ) 

III.  The  Refusal  of  The  House  of  Representatives  to  Release  Testimony  Taken 
in  Executive  Session  Did  Not  Deprive  Petitioner  of  Due  Process 

A.  this  issue  has  been  fully  and  fairly  considered  by  the  military  courts 

AND   is,    thus,    not    SUBJECT   TO  FURTHER   REVIEW 

Due  to  the  widespread  public  interest  in  the  events  which  transpired  at  My 
Lai  4,  the  then  Chairman  of  the  House  Armed  Service  Committee,  Congressman 
L.  Mendel  Rivers,  created  a  special  subcommittee  to  investigate  the  incident. 
This  subcommittee  was  chaired  by  Congressman  F.  Edward  Hebert,  the  present 
chairman  of  the  Armed  Services  Committee.  Because  of  the  possibility  that  this 
investigation  might  affect  criminal  trials  arising  out  of  the  incident,  the  sub- 
committee announced  from  the  outset  that  the  testimony  would  be  taken  in 
executive  session.  When  the  report  was  issued  it  also  specifically  stated  that 
the  transcripts  of  testimony  before  the  subcommittee  "would  not  be  released 
until  final  disposition  has  been  made  of  all  criminal  cases  now  pending  or 
which  may  arise  from  the  My  Lai  incident."  Report  of  the  Armed  Forces 
Investigating  Subcommittee  at  4  (July  15,  1970)  [hereinafter  Hebert  Report] 
(App.  Ex.  165,  Incl.  3). 

Immediately  following  the  release  of  the  report,  the  trial  counsel  (prose- 
cutor) wrote  to  Chairman  Hebert  to  ascertain  the  subcommittee's  intent  with 
respect  to  the  possible  release  of  the  transcript.  Chairman  Hebert  replied  in  a 
letter  dated  July  17,  1970  (quoted  in  full  in  the  opinion  of  the  district  court, 
Ti*.  Vol.  I,  p.  506)  advising  that,  inasmuch  as  the  material  was  beyond  the 
purview  of  both  Brady  v.  Maryland,  1963,  373  U.S.  83,  83  S.  Ct.  1194,  10  L.  Ed. 
2d  215  and  the  Jencks  Act,  18  U.S.C.  §3500  (1970),  it  would  not  be  released. 

On  July  31,  1970,  the  prosecutor  sent  a  second  letter  to  Chairman  Hebert 
requesting  a  list  of  persons  who  testified  or  gave  statements  to  the  My  Lai 
Subcommittee  and  asking  the  method  by  which  each  was  taken  (App.  Ex.  165, 
Incl.  6).  On  August  3,  1970,  Chairman  Hebert  furnished  a  list  of  witnesses 
noting  that  those  marked  with  an  asterisk  had  testified  under  oath.  (App.  Ex. 
165,  Incl.  7) 

On  August  5,  1970,  the  military  judge  directed  the  prosecutor  to  state  whether 
he  had  access  to  or  had  in  his  possession  the  following  items :  "All  witness 
testimony  and  documentary  evidence  adduced  by  the  House  Armed  Services 
Committee,  or  Subcommittee  thereof,  concerning  the  alleged  incidents  at  My 
Lai  on  16  March  1968"  (App.  Ex.  161).  The  trial  counsel  responded  as  follows: 

"I  do  not  have  and  will  not  have  possession  of  or  access  to  any  material 
in  the  hands  of  the  House  of  Representatives  regarding  its  investigation  of  the 
My  Lai  Incident  of  16  March  1968"  (App.  Ex.  168). 

While  the  parties  were  developing  their  legal  arguments,  the  military  judge 
made  it  clear  that,  Jencks  Act  or  not.  he  would  like  both  parties  to  have  access 
to  the  testimony  if  it  could  be  arranged. 

"In  effect  what  I'm  saying  is.  whether  the  Jencks  Act  applies  or  doesn't 
applv,  I  am  saying  in  this  case  I  would  like  to  have  those  out-of-court  state- 
ments". (R.  461). 

The  Judge  then  directed  the  trial  counsel  to  serve  a  subpoena  duces  tecum 
upon  the  Clerk  of  the  House  of  Representatives  (R.  492^93). 
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On  November  10,  1970,  the  miltary  judge  stated  that  in  view  of  the  very  real 
possibility  that  the  entire  House  would  not  vote  upon  the  proposed  release  of 
the  testimony  for  an  indeflnite  period,  and  since  the  "counsel  requested  an 
advance  ruling  on  the  specilic  issue  of  whether  or  not  the  Jeucks  Act  is  applic- 
able to  the  proceedings  here,"  he  requested  oral  arguments  on  the  issue. 

Galley  contended  that,  either  because  of  the  statutory  requirements  of  the 
Jencks  Act  or  the  constitutional  requirements  of  due  process  as  enunciated  by 
the  Brady  line  of  cases,  the  witnesses  who  testified  before  the  Hebert  Sub- 
committee  should  not  be  allowed  to  testify  in  the  court-martial.  Although  the 
military  judge  was  sympathetic  to  Galley's  desire  to  have  access  to  this  mate- 
rial, he  was  forced  to  consider  the  issue  as  a  matter  of  law.  Having  considered 
the  briefs  and  arguments  of  counsel,  the  court  rejected  the  contention  that  the 
witnesses  should  not  testify. 

"I  am  satisfied  from  the  language  of  the  statute  and  its  legislative  history 
and  all  of  the  cases  construing  it  that  it  does  not  include  within  its  framework 
statements  or  testimony  given  to  congressional  subcommittees  in  executive 
session.  I  wiU,  hold,  in  light  of  the  extraordinary  volume  of  similar  matter 
provided  to  the  defense  in  this  case,  that  a  refusal  by  the  House  of  Repre- 
sentatives to  release  the  testimony,  which  could  only  be  used  as  possible 
impeachment,  would  not  deprive  Lieutenant  Galley  of  his  due  process.  The 
government  may  call  their  witnesses,  those  persons  who  also  had  testified 
before  the  Hebert  Subcommittee".  (R.  527). 

The  military  judge,  however,  did  not  allow  his  legal  ruling  to  foreclose 
pragmatic  efforts  in  the  defense's  behalf.  After  the  91st  Congress  adjourned 
and  a  new  Gongress  convened,  he  issued  Gourt  Order  Number  24  (February 
5,  1971)  (App.  Ex.  490)  and  directed  the  trial  counsel  to  serve  a  certified  copy 
of  the  order  and  a  new  subpoena  on  the  Glerk  of  the  House.  (App.  Exs.  490, 
500;  R.  3348).  The  testimony  was  not  forthcoming. 

Respondents  submit  that  the  military  judge's  handling  of  the  issue  was 
both  full  and  fair.  He  carefully  considered  the  legal  issues  presented  by  the 
House's  position  and  made  the  ruling  which  the  law  requires.  In  an  effort  to 
accommodate  the  Petitioner,  he  also  went  the  extra  mile.^ 

On  appeal,  Galley  contended  that  the  military  judge  erred  in  failing  either 
to  disqualify  those  witnesses  who  had  testified  before  the  Hebert  Subcommittee 
or  to  dismiss  the  charges  against  him.  The  Gourt  of  Military  Review  considered 
his  contentions  at  length.  United  States  v.  Galley,  46  C.M.R.  1131,  1184-95 
(Tr.  Vol.  I,  pp.  168-79).  The  court  chronicled  the  efforts  of  the  trial  counsel 
and  the  military  judge  to  obtain  the  transcripts.  Since  both  the  court  and  the 
parties  were  in  agreement  that,  because  of  the  privilege  of  the  House  and  the 
principle  of  separation  of  powers,  the  military  judge's  subpoena  was  "neces- 
sarily precatory,"  Id.  at  1187  (Tr.  Vol.  I,  p.  171),  the  court  focused  its  review 
on  the  legal  consequences  of  the  House's  assertion  of  its  privilege.  These  legal 
consequences  were  addressed  on  three  separate  planes:  (i)  the  statutory  right 
of  equal  discovery  under  Art.  46,  UCMJ,  10  U.S.C.  §846  (1970);  (ii)  the 
Jencks  Act,  18  U.S.G.  §3500  (1970),  right  to  witnesses'  prior  statements;  and 
(iii)  the  contention  that  the  nonavailability  of  the  materials  had  denied  Galley 
due  process. 

The  Article  46  considerations  were  satisfied,  in  the  opinion  of  the  court, 
because  neither  the  prosecution  nor  the  defense  had  access  to  the  materials. 

In  a  reasoned  analysis,  the  court  also  rejected  the  applicability  of  the  Jencks 
Act  to  statements  given  before  committees  of  Gongress.  Because  the  technical 
application  of  the  Jencks  Act  is  not  an  issue  of  constitutional  dimensions" 
collaterally  reviewable  by  this  Court,  see  Part  B  infra,  Respondents  will  not 
belabor  the  Gourt  with  an  unnecessary  discussion  of  the  Court  of  Military 
Review's  reasoning. 

Finally,  the  court  rejected  Galley's  contention  that  the  nonavailability  of 
the  testimony  was  a  denial  of  due  process.  This  holding  was  predicated  upon 
two  facts:  (i)  the  availability  of  numerous  other  pretrial  statements  by  these 
same  witnesses,  and  (ii)  the  testimony  of  these  witnesses  was  not  "the  heart 
of  the  Government's  case."  46  C.M.R.  at  1195  (Tr.  Vol.  I,  p.  179).  To  consider 
the  issue,  the  Court  was  thus  required  to  analyze  the  factual  setting  in  which 
the  request  was  made.  Respondents  submit  that  this  treatment  fully  comports 


^  After  the  government  and  defense  presented  their  witnesses,  the  Petitioner  made  a 
motion  to  dismiss  the  charges  because  the  testimony  was  not  furnished  to  the  defense. 
The  military  judge  denied  this  motion  (R.  4588). 
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with  the  requirements  of  the  constitutional  precedents.  See  generally  Moore  v. 
Illinois,  1912,  408  U.S.  786,  92  S.  Ct.  2562,  33  L.  Ed.  2d  706;  Flanagan  v. 
Henderson,  5  Cir.,  1974,  496  F.2d  1274;  Luna  v.  Beto,  5  Cir.,  1968,  395  F.  2d  35 
(En  Banc)  cert,  denied,  394  U.S.  966 ;  and  discussion  part  C,  infra. 

Once  a  collaterally  reviewing  federal  court  has  determined  that  the  military 
courts  gave  full  and  fair  consideration  to  a  constitutional  issue,  it  has  fulfilled 
its  duty  and  exhausted  its  authority  in  the  matter.  The  district  court  in  this 
case  reevaluated  the  factual  setting  and  legal  arguments  pertaining  to  this 
issue  and  submitted  its  judgment  for  the  judgment  of  the  courts  established 
by  Congress  to  consider  such  matters.  Accordingly,  Respondents  would  request 
this  Court  to  reverse  the  judgment  of  the  district  court 

B.  A  JENCKS  ACT  VIOLATION  IS  NOT  A  CONSTITUTIONAL  DEPRIVATION  OF  DUE  PROCESS 
COLLATERALLY   REVIEWABLE   IN    FEDERAL   COURT 

In  his  court-martial,  in  his  appeal,  and  in  his  petition  for  writ  of  habeas 
corpus.  Petitioner  Calley  has  placed  extensive  reliance  upon  the  provisions  of 
the  Jencks  Act,  18  U.S.C.  §3500  (1970),  to  obtain  a  determination  that  his 
conviction  was  defective  because  of  the  failure  of  the  House  Armed  Services 
Committee  to  release  the  transcript  of  testimony  of  individuals  who  testified 
both  before  the  Hebert  Subcommittee  and  at  Petitioner's  court-martial.  The 
issue  received  most  serious  consideration  by  both  the  military  judge  and  the 
Court  of  Military  Review.  For,  it  is  clear  beyond  peradventure  that  the  Jencks 
Act  applies  to  the  military.  United  States  v.  Albo,  1972,  22  U.S.C.M.A.  30,  46 
C.M.R.  30;  United  States  v.  Walbert,  1963,  14  U.S.C.M.A.  34,  33  C.M.R  246; 
United  States  v.  Heinel,  1958,  9  U.S.C.M.A.  259,  26  C.M.R.  39.  The  Court  of 
Military  Review  considered  the  briefs  and  arguments  of  counsel,  the  legislative 
history,  and  judicial  interpretations  of  the  Act  and  concluded  that  it  did  not 
apply  to  testimony  given  before  a  congressional  committee.  United  States  v. 
Calley,  46  C.M.R.  1131,  1192  (Tr.  Vol.  I,  p.  176). 

Analysis  of  the  problem  as  a  Jencks  Act  issue  raises  many  fascinating  legal 
considerations.  The  Court  of  Military  Review  found  that  the  applicability  of 
the  Jencks  Act  to  testimony  before  a  congressional  committee  was  an  issue  of 
first  impression.  But  this  does  not  mean  that  it  is  appropriate  for  a  federal 
court  to  consider  the  issue  in  the  context  of  collateral  proceedings.  Federal 
habeas  relief  may  only  be  granted  where  there  are  errors  in  the  trial  which 
are  of  constitutional  dimensions.  In  United  States  v.  Augenblick,  1969,  393 
U.S.  348,  89  S.  Ct.  528,  21  L.  Ed.  2d  537,  the  Supreme  Court  held  that  a  Jencks 
Act  violation  in  the  context  of  a  court-marital  was  not  constitutional  error, 
and,  therefore,  did  not  provide  a  proper  basis  for  collateral  review  of  a  court- 
martial  conviction. 

Augenblick,  charged  with  sodomy,  was  convicted  of  an  indescent  act.  The 
principal  witness  against  him  was  his  sex  partner,  a  young  airman  named 
Hodges.  Hodges  testified  against  Augenblick  and  received  an  honorable  dis- 
charge from  the  service  only  after  the  latter's  conviction.  At  the  court-martial, 
Augenblick  requested  copies  of  the  notes  and  tapes  of  government  interviews 
with  Hodges.  He  contended  that  the  material  would  show  that  Hodges'  original 
story  was  that  there  was  no  sexual  activity  between  him  and  Augenblick,  but 
that  he  had  been  induced  to  change  his  story  and  testify  against  Augenblick 
by  a  promise  of  immunity  and  an  honorable  discharge.  'The  request  for  notes 
was  denied  on  the  basis  that  they  were  not  "statements"  within  the  meaning 
of  Jencks.  The  law  oflScer  (now  military  judge)  required  the  government  to 
produce  the  tapes  or  an  explanation.  Government  agents  testified  that  there 
once  was  a  tape,  but  that  it  was  now  gone  and  no  one  knew  what  had  hap- 
pened to  it  And  there  the  matter  ended. 

The  Court  of  Claims  considered  the  issue  and  help  that  Augenblick  had  not 
been  given  his  Jencks  Act  right  of  access.  The  Supreme  Court  held  that,  assum- 
ing arguendo  that  the  failure  to  disclose  was  a  Jencks  Act  violation,  this  was 
not  an  error  of  constitutional  magnitude — and,  therefore,  not  collaterally  re- 
viewable in  federal  court. 

Speaking  for  the  Court,  Mr.  Justice  Douglas,  enunciated  the  holding  as 
follows : 

"The  Court  of  Claims,  in  a  conscientious  effort  to  undo  an  injustice,  elevated 
to  a  constitutional  level  what  it  deemed  to  be  an  infraction  of  the  Jencks  Act 
and  made  a  denial  of  discovery  which  "which  seriously  impeded  his  right  to  a 
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fair  trial"  a  violation  "of  the  Due  Process  Clause  of  the  Constitution."  But 
apart  from  trials  conducted  in  violation  of  express  constitutional  mandate,  a 
constitutionally  unfair  trial  takes  place  only  where  the  barriers  and  safe- 
guards are  so  relaxed  or  forgotten,  .  .  .  that  the  proceeding  is  more  of  a 
spectacle  or  trial  by  ordeal  than  a  disciplined  contest." 

393  U.S.  at  356,  89  S.  Ct.  at  533-34,  2  L.  Ed.  2d  at  545  (Citations  omitted). 
See  Palermo  v.  United  States,  1959,  360  U.S.  343,  79  S.  Ct.  1217,  3  L.  Ed.  2d 
1287. 

Respondents  respectfully  submit  that,  phrased  in  terms  of  a  possible  Jencks 
Act  violation,  the  failure  of  the  House  Armed  Services  Committee  to  release 
the  transcript  of  testimony  in  question  does  not  rise  to  constitutional  stature, 
and,  hence,  presents  no  issue  which  this  court  may  review  in  a  habeas  case. 
A  contrary  holding  would  subject  the  various  states  to  the  requirements  of  a 
federal  statutory  scheme  as  an  incident  of  Fourteenth  Amendment  due  process. 
To  the  extent  that  the  district  court's  judgment  was  predicated  upon  the 
Jencks  Act,  it  was,  therefore,  erroneous. 

To  some  extent,  the  disclosure  policies  embodied  in  the  Jencks  Act  dovetail 
into  the  constitutional  teachings  of  Brady  v.  Maryland,  1963,  373  U.S.  83,  83 
S.  Ct.  1194,  10  L.  Ed.  2d  215,  its  precursors  and  its  progeny.  No  one  at  the 
court-martial  questioned  the  desirability  of  access  to  these  materials  by  the 
court,  the  prosecution,  and  the  defense.  The  testimony  would  have  been  a 
"nice-to-have"  item.  But  the  legal  issue  raised  by  the  House's  failure  to  release 
the  testimony,  in  the  context  of  the  present  case,  is  whether  that  refusal 
resulted  in  a  denial  of  due  process  to  the  Petitioner.  Respondents  contend  that 
this  Court,  and  the  district  court  below,  may  only  inquire  as  to  whether  the 
issue  received  the  full  and  fair  consideration  of  the  military  tribunals.  See 
parts  I  and  III.A.,  supra.  But  should  the  Court  decide  to  address  the  underlying 
merits  of  Petitioner's  contentions,  it  must  do  so  in  constitutional — not  statutory 
— terms. 

Because  of  the  similarity  of  factors  involved,  courts  frequently  address 
Jencks  and  Brady  arguments  in  tandem.  To  the  extent  that  Jencks  precedents 
have  analytical  validity  for  the  consideration  of  the  issue  of  nondisclosure  as 
one  of  constitutional  law,  Respondents  will  address  them  in  this  brief. 

C.  DUE  PB0CE88  IS  VIOLATED  BY  A  N0N-DISCL08UBE  OF  INFORMATION  ONLY  WHEN 
THERE  IS  [l]  A  DELIBERATE  SUPPRESSION  BY  THE  PROSECUTION  OF  EVIDENCE  IN  ITS 
POSSESSION,  [II]  WHICH  IS  FAVORABLE  TO  THE  DEFENSE,  AND  [ill]  MATERIAL  TO 
THE  ISSUE  OF  DEFENDANT'S   GUILT  OR  PUNISHMENT 

In  1935,  the  Supreme  Court  held,  for  the  first  time,  that  a  state  prosecutor's 
knowing  use  of  perjured  testimony  would  constitute  a  violation  of  Fourteenth 
Amendment  due  process.  Mooney  v.  Holohan,  1935,  294  U.S.  103,  55  S.  Ct.  340, 
79  L.  Ed.  791.  Accord,  Pyle  v.  Kansas,  1942,  317  U.S.  213,  63  S.  Ct.  177,  87  L. 
Ed.  214.  The  Mooney  doctrine  was  later  expanded  to  require  the  prosecution  to 
correct  false  or  misleading  testimony  at  the  trial,  Alcorta  v.  Texas,  1957,  355 
U.S.  28,  78  S.  Ct.  103,  2  L.  Ed.  2d  9,  even  where  the  false  or  misleading  testi- 
mony bore  only  on  the  credibility  of  the  witness  rather  than  the  ultimate  guilt 
or  innocence  of  the  defendant,  Naptie  v.  Illinois,  1959,  360  U.S.  264,  79  S.  Ct. 
1173,  3  L.  Ed.  2d  1217,  Giglio  v.  United  States,  1972,  405  U.S.  150,  92  S.  Ct.  763, 
31  L.  Ed.  2d  104. 

In  Brady  v.  Maryland,  1963,  373  U.S.  83,  83  S.  Ct.  1194,  10  L.  Ed.  2d  215,. 
the  Court  synthesized  the  Mooney-Naptie  line  of  cases  into  the  following  well- 
known  holding : 

"We  now  hold  that  the  suppresion  by  the  prosecution  of  evidence  favorable  to 
an  accused  upon  request  violates  due  process  where  the  evidence  is  material 
either  to  guilt  or  to  punishment,  irrespective  of  the  good  faith  or  bad  faith  of 
the  prosecution."  373  U.S.  at  87,  83  S.  Ct  at  1196-97,  10  L.  Ed.  2d  at  218. 

Brady  was  founded  upon  the  principle  of  fairness  and  the  notion  that  a 
criminal  trial  should  be  a  search  for  truth.  It  was  also  based  upon  the  realiza- 
tion that  ordinarily  the  state  possesses  far  superior  investigatory  resources 
to  marshall  evidence  for  the  trial.  Thus,  Brady  stands  for  the  proposition  that 
it  is  unfair  to  allow  the  state  to  withhold  information  of  a  possibly  exculpatory 
nature  from  the  defendant.  Frequently,  therefore,  the  cases  exoounding  the 
Brady  doctrine  have  recited,  as  a  justification  for  the  rule,  the  ethical  re.snon- 
sibilities  of  the  prosecutor  as  an  oflScer  of  the  court.  E.g.,  Jackson  v.  Wain- 
wright,  5  Cir.,  1968,  390  F.  2d  288.  294 :  Powell  v.  Winman,  5  Cir.,  1961,  287 
F.  2d  275,  279,  vacated  per  curiam,  361  U.S.  34. 
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But  Brady  is  not  a  talisman  which  automatically  entitles  he  who  invokes 
it  to  unfettered  access  to  the  prosecutor's  file.  Discovery  in  criminal  cases  is 
considerably  more  limited  than  in  civil  cases,  United  States  v.  Hancock,  5  Cir., 
1971,  441  F.  2d  1285,  cert,  denied,  404  U.S.  833,  and  the  trial  court  possesses 
wide  latitude  in  discovery  matters,  id.  at  1286;  United  States  v.  Fink,  1974, 
502  F.  2d  1,  &-8.  Not  every  nondisclosure  of  information  will  support  a 
reversal  under  Brady. 

In  Moore  v.  Illinois,  1972,  408  U.S.  786,  92  S.  Ct  2562,  33  L.  Ed.  2d  706,  the 
Supreme  Court  considered  the  contention  of  a  habeas  petitioner  that  an 
alleged  nondisclosure  of  exculpatory  material  constituted  a  Brady  violation. 
The  petitioner  was  convicted  of  the  shotgun  murder  of  a  bartender.  Several 
eye  witnesses  had  identified  the  petitioner  as  the  murderer  and  two  other 
witnesses  recalled  admisisons  by  the  petitioner  shortly  after  the  murders.  The 
petitioner  contended  that  the  prosecution  was  bound  under  Brady  to  produce 
certain  statements  from  several  of  the  witnesses  which  indicated  that  they 
had  tentively  identified  the  murderer  as  one  "Slick,"  a  police  report  indicating 
the  efforts  of  the  police  to  locate  "Slick,"  and  a  diagram  which  allegedly 
refuted  one  of  the  witness'  account  of  his  ability  to  see  the  murderer  from 
his  position  at  a  card  table  in  the  bar. 

The  Court  analyzed  the  case  in  terms  of  the  likelihood  that  the  alleged 
Brady  material  would  have  resulted  in  a  different  verdict.  Finding  that  like- 
lihood slight,  the  Court  affirmed  the  denial  of  habeas  relief.  In  the  course  of 
its  opinion,  the  Court  identified  the  marrow  of  the  Brady  holding  and  isolated 
the  factors  which  a  Court  must  consider  in  a  Brady-ty^ie  case  : 

"The  heart  of  the  holding  in  Brady  is  the  prosecution's  suppression  of  evi- 
dence, in  the  face  of  a  defense  production  request,  where  the  evidence  is  favor- 
able to  the  accused  and  its  material  either  to  guilt  or  to  punishment.  Important, 
then,  are  (a)  suppression  by  the  prosecution  after  a  request  by  the  defense, 
(b)  the  evidence's  favorable  character  for  the  defense,  and  (c)  the  materiality 
of  the  evidence."  408  U.S.  at  794-95,  92  S.  Ct.  at  2568,  33  L.  Ed.  2d  at  713. 

This  Court  recently  couched  the  test  in  similar  fashion : 

"If  [i]  the  Prosecution  deliberately  kept  from  his  attorneys  evidence  in  its 
possession  [ii]  which  was  favorable  [iii]  to  his  acquittal,  a  denial  of  due 
process  has  resulted."  Flanagan  v.  Henderson,  5  Cir.,  1974,  496  F.  2d  1274,  1276 
(emphasis  added).  Accord  Shuler  v.  Wainwright,  5  Cir.,  1974,  491  F.  2d  1213, 
1220-24. 

Measured  in  light  of  these  standards.  Petitioner's  contention  that  the  non- 
disclosure of  the  transcripts  by  the  House  Armed  Services  Committee  constituted 
a  violation  of  his  due  process  rights  must  necessarily  fail.  The  prosecution 
did  not  have — could  not  have  had — access  to  the  testimony  in  question.  Further, 
while  the  lack  of  access  precludes  a  determination  by  this  Court  as  to  the 
favorable  character  of  the  testimony,  the  other  available  evidence  demonstrates 
that  access  to  that  material  would  most  probably  not  have  altered  the  verdict 
of  Petitioner's  court-martial.  In  asserting  the  Brady  claim  Petitioner  bears  the 
burden  of  establishing  all  of  the  elements  of  the  violation  as  delineated  by 
Moore.  This  he  has  failed  to  do. 

1.  There  was  no  deliberate  suppression  hy  the  prosecution  of  evidence  in  its 
possession. 

In  Brady,  the  Court  indicated  that  the  good  or  bad  faith  of  the  prosecutor 
in  withholding  information  was  not  a  controlling  factor.  Yet,  the  courts'  con- 
tinued use  of  words  like  "suppression"  and  "deliberate"  seem  to  connote  some 
element  of  intent  on  the  part  of  the  prosecutor.  The  impression  is  particularly 
apposite  in  this  Circuit  where  the  Court  has  frequently  phrased  the  Brady 
obligation  in  ethical  terms.  E.g.,  Jackson  v.  Waimvright,  5  Cir.,  1968.  390 
F.  2d  288.  294;  Powell  v.  Wiman,  5  Cir.,  1961,  287  F.  2d  275,  279.  vacated  per 
curia/m  361  U.S.  34.  Thus,  although  good  or  bad  faith  is  not  a  determinative 
factor,  it  should  be  an  element  in  the  equation.  Clearly,  the  actions  of  the 
prosecutor  in  the  instant  case  literally  exude  good  faith.  ..He  made  every  jeffort 
to  obtain  copies  of  the  transcript  for  use  at  the  trial. 

More  imiwrtant  to  the  actual  fixing  of  the  obligation  to  disclose  evidence  is 
the  prosecutor's  possession,  or  ability  to  possess,  the  information  in  question. 
Many  cases  have  focused  upon  the  extent  to  which  the  knowledge  or  possession 
of  exculpatory  information  by  various  government  agents  should  be  imputed 
to  the  prosecutor  for  Brady  purposes.  On  several  occasions  the  courts  have 
extended  the  ambit  of  Brady  to  assistants  or  colleagues  of  the  prosecutor,  e.g., 
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Giglio  V.  United  States,  1972,  405  U.S.  150,  92  S.  Ct.  763,  31  L.  Ed.  2d  104, 
or  the  police,  e.g.,  Luna  v.  Beto,  5  Cir.,  1968,  395  F.  2d  35,  41  (en  banc)  (Brown, 
C.  J.,  concurring),  cert,  denied.  394  U.S.  966;™  United  States  v.  Bryant,  D.C 
Cir.,  1971,  439  F.  2d  642,  650.  Cf.  United  States  v.  Deutsch,  5  Cir.,  1973,  475 
F.  2d  55.  Yet,  in  Ross  v.  Tewas,  5  Cir.,  1973,  474  F.  2d  1150,  reh.  denied,  472 
F.  2d  1405,  cert,  denied,  414  U.S.  850,  tMs  Court  held  that  the  failure  of  the 
prosecution  to  disclose  a  police  report  describing  four  other  suspects  was  not 
a  Brady  violation,  with  the  observation  that,  "It  is.  of  the  utmost  significance 
in  this  case  that  neither  the  prosecutor  nor  any  of  his  assistants  were  in 
possession  of  the  poUce  report  or  were  even  aware  of  its  existence."  474  F.  2d 
at  1153.  Cf.  United  States  v.  Munroe,  5  Cir.,  1970,  421  F.  2d  644,  cert,  denied, 
400  U.S.  851  (court  reporter  not  within  reach  of  Jencks  Act  disclosure  require- 
ment) ;  DeFreese  v.  United  States,  5  Cir.,  1959,  270  F.  2d  737,  cert,  denied, 
362  U.S.  944.^ 

Even  the  four  dissenters  in  Moore  v.  Illinois,  supra,  apparently  recognized 
that  the  Brady  doctrine  is  limited  to  those  matters  which  are  in  the  possession 
of  the  prosecution.  Thus,  the  dissent  emphasizes  that  the  prosecutor  had  access 
to  the  alleged  Brady  material  and  was  "actively  using  it  to  prepare  his  case." 
408  U.S.  at  809,  92  S.  Ct.  at  2575,  33  L.  Ed.  2d  at  721.  AdditionaUy,  the  dissent 
prefaced  its  contention  that  Brady  applies  with  the  phrase  "when  the  State 
possesses  information."  Id.  Finally,  the  dissenters  noted  that  the  obligation 
extends  to  "persons  who  are  directly  assisting  him  [the  prosecutor]  in  bringing 
an  accused  to  justice,"  id.,  and  specifically  identified  the  police  as  part  of  this 
"prosecutorial  team."  408  U.S.  at  810,  92  S.  Ct.  at  2576,  33  L.  Ed.  2d  at  722. 

The  possession  requirement  is  supported  not  only  by  judicial  precedent  but 
also  by  sound  logic.  The  Brady  rule  is  premised  upon  a  desire  to  equalize  the 
opportunities  of  both  the  prosecution  and  defense  and  to  rectify  the  disparity 
of  investigative  resources.  There  is  no  disparity  when  neither  the  prosecution 
nor  the  defense  is  able  to  gain  access  to  the  information  sought 

In  the  instant  case,  the  prosecution,  as  well  as  the  defense,  was  denied  access 
to  the  evidence  before  the  Hebert  Subcommittee,  by  reason  of  the  assertion  by 
the  Subcommittee  of  the  legislative  privilege  expressly  recognized  by  the  Con- 
stitution. In  a  constitutional  system  grounded  on  the  separation  of  three  co- 
equal branches  of  the  government,  the  possession  of  evidence  by  a  Committee 
of  the  legislative  branch — even  if  material  to  a  prosecution — cannot  be  imputed 
to  a  prosecutor  within  the  executive  branch  who  has  no  means  of  obtaining 
access  to  that  information. 

Our  society  recognizes  that  there  are  certain  matters  which  may  not  be 
compelled  by  any  branch  of  our  government.  Foremost,  among  these  is  the 
right  of  an  individual  to  refrain  from  incriminating  himself.  The  law  also 
recognizes  many  evidentiary  privileges — both  those  which  arise  as  an  incident 
of  a  confidential  relationship,  e.g.,  attorney /client,  and  those  which  inhere  in 
an  individual  or  entity  by  virtue  of  his  position,  e.g.,  inherent  executive  privi- 
lege, or  the  express  constitutional  privilege  of  the  legislature  to  except  from 
the  general  requirement  to  keep  a  public  journal  of  their  proceedings  "such 
Parts  as  may  in  their  Judgment  require  Secrecy."  U.S.  Const,  Art.  I,  §5. 
Several  courts  have  read  Brady  to  impute  to  a  prosecutor  the  knowledge  or 
possession  of  potentially  exculpatory  material  within  the  executive  branch. 
But  it  has  never  been  asserted,  at  least  until  this  case,  that  the  prosecution's 
inability  to  obtain  privileged  information  from  another  branch  of  government 
requires  the  invocation  of  Brady  and  dismissal  of  the  prosecution. 

It  is  in  this  context  that  the  Court  should  consider  the  district  court's 
reliance  on  the  recent  decision  in  United  States  v.  Nixon,  1974,  U.S.  94  S.  Ct. 
2637,  41  L.  Ed.  2d  1039.  In  Nixon,  the  Supreme  Court  held  that  a  generalized 
claim  of  Presidential  confidentiality  did  not  create  an  absolute  privilege 
against  the  disclosure  of  certain  tapes  and  documents.  Analytically,  the  court 
at  the  outset  recognized  a  "presumptive  privilege  for  Presidential  communica- 


"^  But  no  reported  case  has  extended  a  Bradi/  obllsratlon  to  require  a  prosecutor  to 
disclose  material  In  the  hands  of  another  branch  of  the  sroTernment.  The  vleorons  pov- 
ernmental  entitles  must  proceed  orderly  about  their  own  business.  And  occasionally  two 
branches  must  proceed  simultaneously,  but  separately,  with  their  Individual  functions. 
See  Hiitcheson  v.  United  States.  Ifl62.  .369  U.S.  .5fl9.  82  S.Ct.  100.5.  8  L.Ed. 2d  1.37  (con- 
tempt of  Congress  conviction  upheld  for  defendant's  refusal  to  testify,  even  though  state 
criminal  proceedings  were  pending) . 

33  The  Jencks  rule  does  not  require  the  government  to  furnish  something  it  does  not 
have  and  cannot  obtain.  Here,  everything  the  government  did  have  in  its  possession  was 
turned  over  to  the  appellant,  .  .  .  This  Is  all  that  justice  and  fairness  require."  270  F. 
2d  at  740^1. 
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tions."  U.S.  at  94  S.  Ct.  at  41  L.  Ed.  2d  at  1064.  The  court  then  found, 
however,  that  this  privilege  must  be  tempered  by  the  rule  of  law,  i.e.,  "that 
guilt  shall  not  escape  or  innocence  suffer."  Id.  at  94  S.  Ct.  at  41  L.  Ed.  2d  at 
1064,  quoting  Berger  v.  United  States,  1935,  295  U.S.  78,  88,  55  S.  Ct.  629, 
633,  79  L.  Ed.  1314,  1321.  Then,  balancing  the  generalized,  undifferentiated 
claim  of  executive  privilege  against  the  demonstrated,  specific  need  of  the 
materials  in  question  for  affirmative  evidence  in  an  important  criminal  trial, 
the  court  held  that  the  former  must  yield. 

In  the  case  at  bar,  the  district  court  found  Nixon  to  be  dispositive  as  to  the 
issue  of  the  petitioner's  entitlement  to  the  transcripts  of  testimony  taken  be- 
fore the  Hebert  Subcommittee.  Indeed,  after  quoting  extensively  from  the 
Nixon  opinion,  the  court  said :  "If  we  substitute  the  word  "legislative  for  the 
words  "Presidential"  or  "executive"  we  see  that  the  Supreme  Court  in  de- 
ciding the  "Nixon  case"  also  decided  the  "Calley  case."  "  Tr.  Vol  I,  p.  513. 

No  question  of  executive  or  legislative  privilege  as  to  the  release  of  the 
Subcommittee  transcripts  is  before  this  Court.  The  opportunity  for  enforce- 
ment of  the  subpoenas  is  past.  The  question  now  is  what  legal  consequences 
should  flow  from  the  nondisclosure  of  the  transcripts.  On  that  question,  Nixon 
provides  no   guidance.^ 

The  District  Court's  reliance  on  Nixon  is  indicative  of  its  misunderstanding 
of  the  issue  raised  by  the  House  Subcommittee's  refusal  to  release  the  testi- 
mony in  question.  If  a  criminal  defendant  needs  privileged  material  to  pre- 
pare his  defense,  the  court  must  weigh  the  competing  interests.  If  the  privilege 
prevails,  the  court  must  then  decide  what  consequences  flow  from  this  deci- 
sion. Certainly,  in  such  circumstances,  there  is  no  inequality  between  prose- 
cution and  defense  to  warrant  the  imposition  of  the  Brady  rule.  Ratio  est 
legis  anima;  mutata  legis  ratione  mutatur  et  lex.  Only  if  the  record  indicates 
that  the  unavailable  material  was  so  crucial  that  its  absence  resulted  in  a 
proceeding  which  was  "more  a  spectacle  ...  or  trial  by  ordeal  .  .  .  than  a 
disciplined  contest,"  United  States  v.  AugenhUck,  1969,  393  U.S.  348,  356,  89 
S.  Ct.  528,  534,  21  L.Ed.  2d  537,  545,  (citations  omitted)  does  the  nondisclo- 
sure amount  to  constitutional  error  and  require  reversal.  This  is  not  such  a 
case. 

2.     The  information  sought  by  the  defendant  is  not  material  to  the  issue  of 
his  guilt  or  punishment 

For  the  denial  of  requested  information  to  be  tantamount  to  a  denial  of 
due  process,  this  Court  has  required  materiality  "of  a  crucial,  critical,  highly 
significant,"  nature.  Luna  v.  Beto,  5  Cir.,  1968,  395  F.  2d  35,  41  (En  Banc) 
(Brown,  C.  J.  concurring)  ;  Wan-en  v.  Davis,  5  Cir.,  1969,  412  F.  2d  746, 
747.^  Examination  of  several  of  the  cases  in  this  Circuit  where  the  Court 
has  granted  relief  will  serve  to  illustrate  the  type  of  evidence  that  meets  this 
requirement. 

The  leading  case,  Jackson  v.  Wainicright,  5  Cir.,  1968,  390  F.  2d  288,  is  an 
excellent  example  of  the  type  of  situation  in  which  fundamental  fairness  is 
denied  by  a  non-revelation  of  impeachment  or  exculpatory  materials.  In  Jack- 
son, petitioner,  a  dark-skinned  Negro,  was  convicted  of  rape  while  the  govern- 
ment failed  to  disclose  the  only  non-participating  witness.  The  witness  would 
have  testified  that  the  rapist  was,  at  darkest,  a  Spanish-American,  but  cer- 
tainly not  a  man  of  petitioner's  hue.  Similarly,  in  United  States  v.  Tashman, 
5  Cir.,  1973,  478  F.  2d  129,  this  Court  reversed  a  conviction  because  of  a  highly 
secret  plea  bargaining  session  between  the  court,  the  prosecution,  and  the 
attorneys  of  a  defendant-turned-witness.  Most  of  the  other  cases  also  involve 
extreme  situations.  -See  Miller  v.  Pate,  1967,  386  U.S.  1,  87  S.  Ct.  785,  17 
L.Ed.  2d  690   (prosecution's  knowing  reference  to  paint-stained  undershorts  as 


^  Indeed,  Petitioner  has  always  conceded  the  only  Issue  that  Nixon  mlfrht  have  pre- 
sented for  the  case  at  bar — whether  judicial  process  can  be  Invoked  to  enforce  a  sub- 
poena and  force  the  House  to  release  the  transcripts.  See  Petitioner's  Brief  in  the 
District  Court  ("Petitioner  does  not  contend  that  the  House  of  Representatives  may  not 
withhold  the  subpoenaed  testimonial  statements  under  its  inherent  power")  (Tr  Vol 
III,  p.  72)  ;  United  States  v.  CaUeij,  46  C.M.R.  11.31.  11S7  ("The  parties  agree  that  bv 
virtue  of  the  privilege  of  the  House  the  My  Lai  materials  were  not  compellable  from  the 
House")    (Tr.  Vol.  I.  p.  171)  ;  R.  4^7. 

^•In  United  States  v.  Bryant,  D.C.  Cir.,  1971.  4.39  F.  2d  642,  a  case  relied  upon  bv 
both  the  Petitioner  and  the  district  court  below,  the  D.C.  Circuit  found  that  a  defendant 
was  entitled  to  information  which  "might"  be  exculpatory  in  nature.  This  Circuit  has, 
however,  specifically  rejected  the  Bri/ant  rule.  Ross  v.  Texas,  5  dr.,  1973,  474  F.  2d 
1150,  1152-53, 
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"bloodstained"  in  emotional  sex-murder  case)  ;  Flanagan  v.  Henderson,  5 
Cir.,  1974,  496  F.  2d  1274  (withholding  of  rape  prosecutrix's  original  affidavit 
charging  another  man,  her  employer,  and  private  investigator's  report)  ; 
Davis  V.  Heyd,  5  Cir.,  1973,  479  F.2d  466  (suppression  of  affidavit  which 
might  have  corroborated  a  self-defense  claim;  Ashley  v.  Texas,  5  Cir.,  1963, 
319  F.  2d  80,  cert,  denied,  375  U.S.  931.  (suppression  of  psychiatric  opinion 
that  defendants  were  legally  incompetent)  ;  Powell  v.  Wilman,  5  Cir.,  1961, 
287  F.  2d  275  vacated  per  curiam,  361  U.S.  34  (nondisclosure  of  phychological 
background  of  key  witness).  In  all  of  these  cases,  the  suppressed  material 
bore  directly  upon  the  defendant's  actual  guilt  in  fact,  or  the  credibility  of 
the  key  witness  to  the  crime. 

By  contrast,  the  need  for  the  material  sought  in  the  instant  case  is  not 
pressing.  Admittedly,  the  unavailability  of  this  material  even  at  this  late  date 
precludes  an  absolute  determination  that  it  was  not  critically  exculpatory, 
but  a  reading  of  the  Herbert  Report  itself  gives  some  indication.  In  his 
testimony  before  the  court-martial  Calley  admitted  the  killings  for  which  he 
was  charged.  His  defense  was  based  upon  his  contention  that  he  was  acting 
upon  the  direct  orders  of  his  immediate  superior.  Captain  Ernest  M.  Medina. 
To  establish  that  those  orders  were  given.  Petitioner  presented  testimony 
concerning  a  company  briefiing  the  night  before  the  operation.  Several  wit- 
nesses testified  that  Captain  Medina  had  ordered  the  men  to  kill  "everything 
that  moves"  in  the  village.  But  the  Hebert  Report  recounts  the  briefing, 
solely  on  the  basis  of  Medina's  testimony,^  in  a  somewhat  different  light: 

"Capt.  Medina  testified  that,  on  the  evening  of  March  15,  he  told  the 
troops  that  intelligence  reports  reflected  the  48th  VC  Battalion  was  located 
in  My  Lai  4,  and  that  the  Viet  Cong  would  probably  outnumber  them  about 
two  to  one.  He  told  them  they  could  expect  to  find  a  well-fortified  enemy.  He 
also  told  the  troops  the  assault  had  been  scheduled  at  0730  hours  rather 
than  the  normal  daybreak  time  in  order  to  allow  the  women  and  children 
time  to  depart  the  hamlet  for  their  morning  marketing.  He  then  told  the 
troops  that  the  hamlet  was  to  be  destroyed.  He  said  they  had  been  authorized 
to  burn  buildings,  destroy  food,  kill  livestock,  and  close  the  wells.  He  told 
the  assembled  troops  they  would  have  an  opportunity  to  get  even  with  the 
48th  VC  Battalion  for  the  casualties  they  had  suffered  from  mines,  booby 
traps  and  sniper  fire.  He  did  not  give  the  troops  any  instruction  on  the  hand- 
ling of  noncombatants  who  might  be  found  in  the  hamlet."  Hebert  Report  at 
13    (App.  Ex.  165,   Incl  3). 

Similarly,  Petitioner  contends  that  the  statements  would  have  been  useful 
to  impeach  other  government  witnesses.  But  there  is  no  assurance— indeed, 
there  is  nothing  more  than  the  bare  allegation — that  the  Report  contained 
any  useful  impeachment  material.  All  of  the  witnesses  who  testified  before 
Subcommittee  and  were  subsequently  called  by  the  prosecution  had  other 
sworn  statements  available  to  the  Petitioner ;  all  but  one  had  two  or  more 
such  statements.  R.  428  The  defense  had  the  full  cooperation  of  the  govern- 
ment in  developing  these  other  possible  sources  of  impeachment  information. 
As  the  military  judge  noted  in  his  formal  order  denying  Petitioner's  discovery 
motion  for  the  Hebert  transcripts : 

[t]he  discovery  processes  are  not  designed  to  permit  an  accused  to  fish 
blindly  for  evidence  with  only  hope  for  tackle  and  prayer  for  bait. 


^  Medina  testified  at  Petitioner's  court-martial,  but  he  was  called  by  the  court,  not  the 
government.  His  testimony  there  was  In  substantial  accord  with  the  Hebert  Report.  The 
fact  that  he  was  called  by  the  court,  see  Manual  for  Courts-Martial,  1154(b)  (Rev.  Ed. 
1969),  raises  an  Interesting  argument  concerning  the  requirements  of  the  Jencks  Act,  but 
It  Is  unnecessary  for  this  Court  to  explore  that  argument,  see  Part  B,  supra. 

The  Report  strongly  Indicated  the  Subcommittee's  favorable  Impression  as  to  Medina's 
credibility.  The  Subcommittee  departed  from  Its  avowed  purpose  to  avoid  comments  re- 
garding Individual  criminal  culpability  In  its  description  of  an  Incident  concerning  the 
shooting  of  a  Vietnamese  woman  : 

"Capt.  Medina,  both  In  testimony  before  this  subcommittee  and  In  public  statements, 
has  admitted  that  he  was  the  officer  who  shot  the  woman  In  the  scene  observed  by  Lt. 
Thompson.  His  explanation  of  the  circumstances  surrounding  that  shooting  suggests  that 
It  was  not  a  wanton  act,  but  rather  a  reflexive,  self-defensive  action  bv  a  soldier  under 
the  pressures  of  a  combat  situation."  Hebert  Report  at  14  n.  3  (App.  Ex.  165,  Incl  3). 
Captain  Medina  was  subsequently  tried  and  acquitted  for  the  murder  of  this  woman. 

Even  assuming  that  the  Petitioner  could  have  Impeached  Medina,  there  Is  no  assurance 
that  he  would  have  been  acquitted.  Based  upon  the  evidence  presented  In  the  court- 
martial  and  the  charges  by  the  military  judge,  Calley's  conviction  could  rest  on  either  of 
two  factual  findings  by  the  jury:  (1)  that  no  order  was  given,  or  (2)  that  Medina 
ordered  the  killings  but  Petitioner  knew  or  should  have  known  that  such  an  order  was 
illegal  and  should  not  be  obeyed. 
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"In  this  case,  Chairman  Hebert  has  provided  counsel  with  the  names  of 
all  witnesses  appearing  before  the  Subcommittee.  Most  of  these  witnesses 
have  testified  at  other  investigations.  The  defense  has  been  provided  with 
all  testimony  and  statements  obtained  by  investigators  working  under  the 
direction  of  The  Inspector  General,  the  Criminal  Investigation  Division,  and 
the  'Peers  Inquiry.'  All  criminal  investigative  case  progress  notes  were  furn- 
ished the  defense  to  permit  counsel  to  contact  any  witness  interviewed  by  the 
criminal  investigators,  including  those  from  whom  statements  were  not  taken. 
In  addition,  the  defense  has  been  provided  with  blanket  travel  orders  so  that 
counsel  may  travel  to  and  interrogate  any  potential  witness  at  Government 
expense."    (App.  Ex.  202). 

Given  this  availability  of  other  prior  statements,  the  possibility  that  some- 
thing of  a  "crucial,  critical,  highly  significant  nature"  would  have  turned  up 
in  the  Subcommittee's  transcripts  is  ephemeral.  A  federal  court  should  not,  in 
a  collateral  proceeding,  reverse  a  conviction  on  the  basis  that  the  excluded 
material  "might"  have  provided  some  further  inconsistency.  See  United  States 
V.  Smaldone,  10  Cir.,  1973,  484  F.2d  311,  318;  note  33,  supra. 

In  addition  to  the  dubious  possibility  that  the  House  transcripts  would 
have  very  much  impeachment  value,  the  Court  should  also  consider  the 
strength  of  the  government's  non-tainted  evidence  in  determining  whether 
disclosure  would  have  changed  the  verdict.  -See  Milton  v.  Wainwright,  1972, 
407  U.S.  371,  377-78,  92  S.  Ct.  2174,  2178,  33  L.Ed.  2d  1,  6.  The  Court  of 
Military  review  found  that  it  would  not. 

The  Court  of  Military  Review  is  authorized  by  statute  to  review  not  only 
questions  of  law,  but  also  the  court-martial's  findings  of  fact.  Art.  66(c), 
UCMJ,  10  U.S.C.  §866(c)  (1970).=®  In  its  discussion  of  the  putative  Jencks- 
Brady  issue,  the  court  said : 

"Those  witnesses  who  testified  before  the  investigating  subcommittee  and  at 
trial  did  not  present  the  heart  of  the  Government's  case.  They  key  Gov- 
ernment's case.  The  key  Government  witnesses  were  Sledge,  Meadlow,  Conti, 
Dursi,  and  Turner.  None  of  their  testimony  is  affected  by  the  Jencks  Act  or 
the  related  issues.  With  the  case  in  this  posture,  no  issue  of  Constitutional 
dimension  is  reached."  United  States  v.  Galley,  46  C.M.R.  1131,  1195  (Tr.  Vol  I, 
p.   719). 

Furthermore  the  Petitioner  established  the  operative  facts  of  the  govern- 
ment's case  by  his  own  testimony.  Perhaps  this  case  would  present  a  "mis- 
take" of  constitutional  dimensions  if  this  testimony  had  been  elicited  or  im- 
pelled in  some  manner  by  the  purported  Brady  material,  see  Kauffman  v. 
Secretary  of  the  Air  Force,  D.C.  Cir.,  1969,  415  F.  2d,  991,  998,  cert,  denied, 
396  U.S.  1013;  but  two  factors  negate  such  a  contention.  First,  Petitioner's 
counsel  indicated  in  his  opening  statement  to  the  court-martial  that  the  de- 
fendant would  testify  in  his  own  behalf  because  that  was  "the  only  way 
you  can  determine  his  guilt  or  innocence."  (R.  2222).  Second,  the  Court  of 
Military  Review  made  a  specific  finding,  which  is  binding  on  this  Court  in 
the  context  of  a  habeas  case : 

"Under  any  realistic  evaluation  of  the  case,  appellant's  decision  to  testify 
could  not  have  been  different  even  had  testimony  affected  by  the  Jencks  Act 
not  been  presented  at  trial."  46  C.M.R.  at  1194  (Tr.  Vol  I,  p.  178). "« 

Moore  v.  Illinois,  1972,  408  U.S.  786,  92  S.  Ct.  2562,  22  L.Ed.2d  706,  estab- 
lished the  constitutional  standard  for  the  analysis  of  a  nondisclosure  issue. 
In  United  States  v.  Miller,  10  Cir.,  1974,  499  F.  2d  736,  the  Tenth  Circuit  suc- 
cinctly stated  the  rule : 

"[T]he  test  for  reversal  on  appeal  is  not  whether  the  trial  was  imperfect  but 
rather  "unacceptably  unfair."  And  where  the  evidence  allegedly  suppressed  is 
not  material  to  the  question  of  the  guilt  or  innocence  of  the  accused  but  admis- 
sible only  for  the  purpose  of  attacking  the  credibility  of  a  Government  witness, 
the  prosecution's  failure  to  produce  must  be  inherently  significant  and  favor- 


^  "In  considering'  the  record,  it  may  weigh  the  evidence,  judge  the  credibility  of  wit- 
nesses, and  determine  controverted  questions  of  fact,  recognizing  that  the  trial  court 
saw  and  heard  the  witnesses." 

3«  The  Court  made  this  finding  in  connection  with  its  holding  that,  even  if  the  Jencks 
Act  did  apply,  the  technical  violation  of  the  Act  was  not  prejudicial.  See  Rosenberg  v. 
United  States,  1959,  360  U.S.  367,  79  S.  Ct.  1231,  3  L.Ed.  2d  1304.  In  the  statutory 
frameworlc  of  the  Jenclfs  Act,  these  considerations  are  relevant  to  a  determination  of 
whether  a  Jencks  error  is  prejudicial.  In  a  constitutional  matrix,  however,  see  Part  B, 
supra,  the  factors  are  relevant,  not  to  determine  whether  the  nondisclosure  is  harmless 
error,  but  to  determine  whether  it  is  constitutional  error  at  all. 
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able  to  the  defense  in  order  to  be  "unacceptably  unfair."  The  salient  inquiry 
is  whether  production  of  the  requested  information  might  have  lead  the  jury 
to  entertain  a  reasonable  doubt  about  the  defendant's  guilt.  The  nondisclosure 
must  itself  be  prejudicial  to  the  defense." 

Id.  at  744  (Citations  omitted;  emphasis  added).  Accord  United  States  v.  Augen- 
bUck,  1969,  393  U.S.  348,  356,  89  S.  Ct.  528,  522,  21  L.Ed.  2d  537,  545 ;  Shuler  v. 
WaimcHght,  5  Cir.,  1974,  491  F.  2d  1213,  1220-24;  Luna  v.  Beto,  5  Cir.,  1968, 
395  F.  2d  35,  41  (En  Banc)  (Brown,  C.  J.  Concurring).  See  Schneckloth  v. 
Bustamonte,  1973,  412  U.S.  218,  265-66,  93  S.Ct.  2041,  36  L.  Ed.  2d  854,  885 
(Powell,  J.  concurring). 

Respondents  submit  that  the  production  of  transcripts  of  testimony  taken 
before  the  Hebert  Subcommittee  would  riot  "have  lead  the  jury  to  entertain  a 
reasonable  doubt  about  the  defendant's  guilt."  Therefore,  the  Subcommittee's 
refusal  to  release  did  not  operate  to  deprive  the  Petitioner  of  due  process. 

In  a  recent  case,  directly  on  point,  a  United  States  District  Court  adopted 
the  arguments  which  Respondents  have  developed  in  this  Section.  The  case. 
United  States  v.  Ehrlichman,  et  al.,  Crim.  No.  74-116  (D.D.C.  July  3,  1974), 
presented  the  United  States  District  Court  for  the  District  of  Columbia  with 
a  situation  on  all  fours  with  the  case  at  bar.  The  Defendant  Liddy,  accused 
of  conspiracy  to  commit  burglary  in  the  highly-publicized  "Ellsberg  break-in" 
moved  to  strike  the  testimony  against  him  by  his  coconspirator  E.  Howard 
Hunt  "on  the  ground  that  prior  testimony  of  Hunt  given  under  oath  in  execu- 
tive session  before  the  Subcommittee  on  Intelligence  of  the  House  Armed 
Services  Committee  last  year  has  not  been  produced,  in  alleged  violation  of 
Liddy's  rights  under  the  Jencks  Act,  18  U.S.C.  §  350,  Brady  v.  Maryland,  1963, 
373  U.S.  83,  83  S.  Ct.  1194,  10  L.  Ed.  2d  215,  and  the  Fifth  and  Sixth  Amend- 
ments to  the  Constitution  of  the  United  States".  Like  Petitioner  in  the  case 
at  bar,  Liddy  had  caused  to  be  served  upon  the  House  a  subpoena  duces  tecum. 
Like  the  case  at  bar,  the  House  had  not  acted. 

The  court  denied  Liddy's  motion  to  strike  the  testimony.  In  his  memorandum 
and  order.  Judge  Gesell  based  this  ruling  on  the  following  factors : 

the  Jencks  Act  does  not  apply  to  legislative  proceedings  held  in  executive 
session 

Brady  does  not  apply  when  the  custodian  of  the  subject  matter  is  ques- 
tion is  "neither  an  investigative  or  a  prosecutorial  arm  of  the  Executive 
branch  nor  an  agency  of  the  Government  in  any  way  involved  in  the 
offense  or  related  transactions" 

no  Sixth  Amendment  showing  of  need  was  made  in  view  of  the  fact  that 

numerous  other  prior  sworn  statements  of  the  witness  were  available  to  the 

defense  (and  even  if  need  was  demonstrated  the  Sixth  Amendment  requires 

only  that  the  court  make  a  good  faith  effort  to  obtain  the  material) 

A  copy  of  this  memorandum  and  order  is  attached  as  Annex  B  to  this  brief. 

In  ruling  on  Petitioner's  case,  the  Court  should  be  mindful  of  the  possible 

ramifications  of  its  holding.  The  rule  enunciated  by  the  district  court  presents 

an  unnecessary   confrontation   between   two   cherished   values   of   our   society. 

If  this  be  the  law,  then  something  must  yield.  If  legislative  privilege  prevails, 

the  Congress  would  possess  the  means  to  manipulate  threatened  prosecutions 

by  calling  key  witnesses  to  testify  before  executive  sessions  and  withholding 

their  testimony  from  prosecution   and   defense  alike.   If  the   discovery   rights 

asserted  here  prevail,  the  fulfillment  of  those  right  would  necessitate  judicial 

encroachment  into  legislative  prerogatives.   Either  course  would   represent   a~ 

marked  deviation  from  the  principles  of  checks  and  balances   on  which  our 

government  is  founded. 

If  the  occasion  of  such  a  holding  was  an  obvious  instance  of  clear  injustice, 
then  perhaps  the  end  result  would  justify  the  fundamental  realignment  of  our 
system  of  government.  But  where  the  need  which  underpins  the  rule  is  merely 
a  conjectural  speculation  that  something  useful  "might"  be  found,  reason 
demands  a  contrary  result.  In  this  regard.  Justice  Cardozo's  remarks,  fre- 
quently cited  by  this  Court,  are  apropos: 

"There  is  a  danger  that  the  criminal  law  will  be  brought  into  contempt — 
that  discredit  will  even  tough  the  great  immunities  assured  by  the  Fourteenth 
Amendment — if  gossamer  possibilities  of  prejudice  to  a  defendant  are  to  nullify 
a  sentence  pronounced  by  a  court  of  competent  jurisdiction  in  obedience  to 
local  law,  and  set  the  guilty  free."  Snyder  v.  Massachusetts,  1934,  291  U.S. 
97,  122,  54  S.  Ct.  330,  338,  78  L.Ed.  674,  687,  quoted  in  Hoover  v.  Beto,  5  Cir., 
1972,  467  F.  2d  516,  542   (en  banc). 
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Because  the  material  in  question  was  beyond  the  control  of  the  prosecution, 
and  furthermore,  because  there  is  no  evidence  to  indicate  that  anything  con- 
tained in  the  Hebert  Report  would  have  altred  the  fact  of  Petitioner's  con- 
viction. Respondents  respectfully  request  this  Court  to  reverse  the  judgment 
of  the  district  court. 

Annex  B 

United  States  of  America  i'.  John  D.  Ehblichman,  et  al. 

(Criminal  No.  74-116) 

MEMOBANDUM    AND   ORDER 

Defendant  Liddy,  by  his  counsel,  has  orally  moved  to  strike  the  testimony 
of  E.  Howard  Hunt,  a  Government  witness,  at  the  conclusion  of  his  direct 
testimony  on  the  ground  that  prior  testimony  of  Hunt  given  under  oath  in 
executive  session  before  the  Subcommittee  on  Intelligence  of  the  House  Armed 
Services  Committee  last  year  has  not  been  produced,  in  alleged  violation  of 
Liddy 's  rights  under  the  Jencks  Act,  18  U.S.C.  §  3500,  Brady  v.  Maryland,  373 
U.S.  83  (1963),  and  the  Fifth  and  Sixth  Amendments  to  the  Constitution  of 
the  United  States.  Earlier,  defendant  Liddy  had  caused  a  subpoena  duces  tecum 
covering  the  transcript  of  that  testimony  to  be  served  on  counsel  for  the  Sub- 
committee and,  following  a  negative  response  by  the  Chairman,  see  attached 
letter,  defendant  caused  a  second  subpoena  to  be  served  on  the  Honorable  Carl 
Albert,  Speaker  of  the  House.  Although  the  Court  and  the  Special  Prosecutor 
also  requested  that  the  testimony  be  produced,  at  least  for  the  Court's  in 
camera  inspection,  the  Chairman  of  the  Subcommittee  has  rejected  these  re- 
quests. Instead,  in  accordance  with  House  Resolution  12,  93d  Cong.,  1st  Sess., 
119  Cong.  Rec.  H  19-20  (daily  ed.  Jan.  3,  1973),'  both  subpoenas  are  being  held 
by  the  Speaker  pending  action  by  the  House,  which  apaprently  is  not  contem- 
plated in  the  foreseeable  future.  See  116  Cong.  Rec.  37652-54  (1970),  for  an 
example  of  similar  action  with  regards  to  subpoenas  issued  during  the  military 
trials  of  Lieutenant  William  Calley  and  Staff  Sergeant  David  Mitchell, 
access  to  the  subpoenaed  testimony,  and  no  specific  showing  has  been  made 
as  to  its  contents.  However,  it  appears  to  have  dealt,  in  part  and  long  after 
the  events,  with  the  intelligence  community's  role  in  the  Fielding  break-in, 
which  bears  upon  the  issues  in  this  case,  and  it  is  apparently  being  sought 
solely  because  it  may  contain  statements  by  Hunt  of  possible  value  on  cross- 
examination. 

The  Court  concludes  that  the  Jencks  Act  does  not  apply  to  the  requested 
material.  While  the  Act  probably  contemplates  disclosure  by  all  Executive  in- 
vestigatory agencies,  Augenhlick  v.  United  States,  377  F.  2d  586,  597-98  (Ct. 
CI.  1967),  rev'd  on  other  grounds,  393  U.S.  348  (1969),  there  is  no  indication 
that  Congress  intended  it  to  encompass  its  own  legislative  proceedings  held 
in  executive  session,  and  its  previous  and  continued  resistance  to  subpoena 
duces  tecum  argues  strongly  to  the  contrary.  See  authorities  cited  in  Nixon  v. 
Sirica,  487  F.  2d  700,  715  n.  70,  738-40,  772-73   (D.C.  Cir.  1973). 

Nor  does  Brady  apply.  The  subpoenaed  testimony  is  not  in  the  possession 
of  the  Government  within  the  meaning  of  that  decision,  since  the  Subcommittee 
is  neither  an  investigative  or  a  prosecutorial  arm  of  the  Executive  branch  nor 
an  agency  of  the  Government  in  any  way  involved  in  the  offense  or  related 
transactions.  See  United  States  v.  Deutsch,  475  F.  2d  55,  57  (5th  Cir.  1973)  ; 
United  States  v.  Bryant,  439  F.  2d  642,  650   (D.C.  Cir.  1971). 

The  only  other  constitutional  principle  that  might  justify  production  of  the 
subpoenaed  testimony  is  the  defendant's  Sixth  Amendment  right  in  this  crim- 
inal proceeding  "to  have  compulsory  process  for  obtaining  witnesses  in  his 
favor."  Under  this  provision,  the  Court  must  enforce  a  defendant's  subpoena 
for  testimony  or  documents  "essential  to  the  defense."  United  States  v.  Schneid^ 
erman,  106  F.  2d  731  (S.D.  Cal.  1952).  See  also  Washington  v.  State  of  Texas, 

388  U.S.  14  (1967)  ;  United  States  v. ,  ___  F.  2d  71-150  (7th  Cir.  1973), 

and  such  process  may  even  run  to  the  Members  of  Congress.  United  States  v. 
Cooper,  4  U.S.  (4  Dall.)  341  (1800).  However,  no  such  showing  of  need  has 
been  made  in  this  case.  Hunt  has  testified  numerous  times  on  the  same  subjects 
under  oath,  and  defendant  has  had  full  access  to  this  other  testimony.  More- 


^  This  resolution  applies   only   to  the  present,   Ninety-third   Congress,   but  an  identical 
resolution  has  been  passed  at  the  beginning  of  each  Congress  in  recent  years. 
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over,  unlike  the  Brady  rule  which  requires  dismissal  if  the  requested  material 
is  not  produced,  or  the  Jencks  Act  which  requires  mistrial  or  the  striking  of 
the  witness'  testimony,  the  right  to  compulsory  process  requires  only  that  the 
Court  use  its  best  efforts  to  procure  the  subpoenaed  documents.  If  that  material 
is  rendered  unavailable  by  loss  or  by  the  valid  exercise  of  a  privilege,  the 
defendant  has  no  constitutional  right  to  a  remedial  order  unless  such  unavail- 
ability also  raises  Brady  or  Jencks  Act  problems.  Smith  v.  United  States,  385 
F.  2d  34,  38  n.  12  (5th  Cir.  1967)  ;  Johnson  v.  Walker,  199  F.  Supp.  86,  95  (E.D. 
La.  1961),  aff'd,  317  F  2d  418  (5th  Cir.  1963)  ;  United  States  v.  Di  Oreg'orio,  148 
F.  Supp.  526,  528  (S.D.N.Y.  1957) 

In  the  instant  case,  defendant  Liddy  seeks  a  transcript  of  secret,  executive 
session  proceedings  before  a  House  subcommittee  That  transcript  has  been 
placed  in  the  possession  of  the  Speaker  and  can  only  be  released  upon  a  vote 
of  the  whole  House.  Congress'  right  to  invoke  such  a  privilege  with  regard  to 
verbatim  transcripts  of  its  executive  proceedings  would  appear  to  be  estab- 
lished by  the  Secrecy  Clause  in  Article  I,  Section  5,  Clause  3  of  the  Constitu- 
tion. United  States  v.  Galley,  8.  Crim.  L.  Rep.  2055  (Army  GCM,  5th  Jud.  Cir. 
Oct.  13,  1970).  Moreover,  since  the  requested  transcript  would  reveal  "the 
deliberative  and  communicative  processes  by  which  Members  [of  Congress] 
participate  in  committee  and  House  proceedings  .  .  .  ."  judicial  efforts  to  com- 
pel production  of  that  document  would,  under  the  present  circumstances,  also 
violate  the  Speech  and  Debate  Clause,  U.S.  Const,  art.  I,  §  6,  cl.  1.  That  provi- 
sion clearly  prohibits  the  Court  from  forcing  the  Chairman  of  the  Subcom- 
mittee or  the  Speaker  to  answer  questions  concerning  the  testimony  at  issue, 
Gravel  v.  United  States,  408  U.S.  606,  616  (1972),  and  it  would  appear  to  follow 
that  they  cannot  be  required  to  produce  at  trial  the  oflBcial  record  of  that  testi- 
mony or  to  put  the  issue  to  a  vote  of  the  full  House.  See  also  United  States  v. 
Brewster,  408  U.S.  501  (1972)  ;  United  States  v.  Johnson,  383  U.S.  169  (1966). 

Under  the  circumstances,  further  proceedings  to  enforce  the  subpoenas  would 
be  futile  and  the  motion  is  accordingly  denied.  However,  the  Court  most  re- 
spectfully reiterates  its  request  that  the  House  of  Representatives,  in  accord- 
ance with  its  rules  and  procedures,  produce  the  subpoenaed  testimony  for  in 
camera  inspection  by  the  Court  on  the  assurance  that  only  those  questions  and 
answers,  if  any,  which  prove  significant  and  material  to  the  defense  would 
be  disclosed. 

So  Ordered. 

Gerhard  A.  Gesetx, 
United  States  District  Judge. 

July  3,  1974. 

Exhibit  7 

Letter  to  Judge  Gesell  From  Watergate  Committee,  Re  Senate  Select 
Committee  v.  Nixon,  January  9,  1974 

January  9,  1974. 
Hon.  Gerhard  A.  Gesell, 
U.S.  District  Judge, 
U.S.  Gourt  House, 
Washington,  D.G. 

Dear  Judge  Gesell  :  The  Court  has  requested  that  we  supply  it  with  the 
relevant  legislative  history  of  Public  Law  93-190.  This  history  is  attached 
along  with  that  of  Senate  Resolution  194,  93d  Cong.,  1st  Sess.,  (November  7, 
1973).  In  order  to  assist  the  Court  in  understanding  the  progression  of  the 
bill  and  resolution  through  Congress,  we  present  below  a  brief  guide  to  the 
legislative  history  of  both  provisions. 

Both  S.  Res.  194  and  the  original  version  of  P.L.  93-190  were  introduced  in 
the  Senate  on  November  2,  1973  (see  Tab  A).  The  initial  jurisdictional  bill, 
which  was  designated  S.  2641  and  is  attached  at  Tab  B,  was  far  broader  than 
the  bill  that  eventually  became  law.  The  first  bill  would  have  provided  juris- 
diction for  suits  to  enforce  congressional  subpenas  issued  to  the  President  or 
other  oflScers  and  employees  of  the  executive  branch  by  either  House  of  Con- 
gress, any  committee  or  subcommittee  of  either  House  or  any  joint  committee 
of  Congress.  The  bill  also  would  have  provided  standing  for  the  appropriate 
plaintiffs  and  allow  them  to  prosecute  their  actions  by  the  attorneys  of  their 
choice  (as  does  the  present  statute  respecting  the  Select  Committee). 
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The  bill  was  accompanied  by  oral  and  written  statements  by  Senator  Ervin 
(Tab  A).  Senator  Ervin  made  clear  that  the  statute,  despite  its  broad  scope, 
was  introduced  in  response  to  Judge  Sirica's  ruling  of  October  17,  1973,  that 
dismissed  this  suit  for  lack  of  jurisdiction.  He  emphasized  that  a  civil  remedy 
to  resolve  the  controversy  was  needed  because  it  would  not  be  appropriate  to 
initiate  criminal  contempt  proceedings  or  use  the  Senate's  selfhelp  procedures 
against  the  President.  At  Senator  Ervin's  request,  the  bill  was  placed  on  the 
calendar  for  consideration  on  Tuesday,  November  6. 

S.  Res.  194  was  also  accompanied  by  oral  and  written  statements  by  Senator 
Ervin  (Tab  A).  It  is  apparent  from  his  statements — as  from  the  text  of  the 
resolution — that  its  purpose  was  to  aid  in  resolving  certain  issues  raised  in 
this  law  suit,  i.e.,  the  scope  of  the  Committee's  authority  to  subpena  and  sue 
the  President  and  investigate  wrongdoing  in  the  executive  branch.  The  resolu- 
tion was  also  placed  on  the  calendar  for  consideration  on  Tuesday,  November  6. 

The  resolution  was  actually  called  up  for  consideration  on  Wednesday,  No- 
vember 7  (see  Tab  C).  Upon  its  reading,  it  was  unanimously  passed  by  the 
Senate. 

S.  2641  was  introduced  in  the  House  on  November  8,  1973,  by  Congressman 
Preyer  and  others.  The  bill  was  immediately  referred  to  the  House  Committee 
on  the  Judiciary    (Tab  D). 

On  November  9,  a  "substitute  amendment"  to  S.  2641,  which  later  became 
P.L.  93-190,  was  introduced  by  Senator  Ervin  in  the  Senate  (see  Tab  E).  The 
substitute  amendment,  which,  of  course,  was  limited  to  suits  brought  by  the 
Select  Committee,  passed  the  Senate  that  same  day.  The  new  bill  was  sub- 
stituted by  Senator  Ervin  on  the  suggestion  of  Senator  Bruska,  who  viewed 
the  initial  bill  as  overbroad.  Bruska,  however,  opposed  even  the  substitute 
amendment,  claiming  that  it  would  cast  the  judicial  branch  "in  the  role  of 
umpire  or  referee  between  Congress  and  the  executive  in  disputes  over  the 
production  of  documents  and  evidence".  S.  20131.  Senator  Bruska  did  express 
his  view  that  narrowing  the  bill  to  deal  with  the  unique  controversy  presented 
by  the  Select  Committee's  subpenas  was  a  "prudent  step".  S.  20131. 

In  several  respects,  the  bill  as  passed  is  broader  than  the  original  bill. 
Most  importantly,  it  provides  that  the  District  Court  "shall  have  jurisdiction 
to  enter  any  such  judgment  or  decree  in  any  such  civil  action  as  may  be 
necessary  or  appropriate  to  enforce  obedience  to  any  .  .  .  subpoena"  issued 
by  the  Committee. 

The  Senate  substitute  amendment  was  considered  and  passed  by  the  House 
on  December  3  (Tab  F),  after  having  been  presented  by  Congressman  Kasten- 
meier.  The  substitute  amendment  had  previously  been  reported  out  of  the 
House  Committee  on  the  Judiciary  without  dissent  on  November  26  (Tab  G). 
On  the  floor  Congressman  Railsback  recognized  that  provision  for  a  civil  rem- 
edy was  necessary  because  other  methods  of  enforcing  a  subpena  against  the 
President  would  be  "unseemly".  H.  10485.  Mr.  Kastenmeier  on  the  floor  and 
the  Judiciary  Committee  Report  both  stated  that  the  bill  "will  leave  unresolved 
any  issue  of  justiciability".  This  is,  of  course,  correct,  for  only  this  Court  can 
determine  if  this  controversy  is  justifiable.  But  this  statute,  which  provides 
that  the  Court  has  juricdictton  "to  enter  any  .  .  .  judgment  or  decree  .  .  . 
necessary  or  appropriate  to  enforce  obedience  to  any  [Committee]  subpoena" 
does  serve  as  a  congressional  expression  of  opinion  that  this  controversy  is 
judiciable.  especially  when  juxtaposed  with  the  President's  contention  that  the 
case  is  not  justiciable  because  he  is  immune  from  Court  process.  It  is  plain 
from  the  statements  of  the  bill's  supporters — Ervin,  Kastenmeier,  Railsback, 
Rodino — and  its  opponents — Hruska,  McClory,  Brooks — that  they  all  recog- 
nized that  implicit  in  the  bill's  passage  was  the  view  that  this  Court  should 
decide  the  present  controversy. 

Also  significant  is  the  remark  of  Congressman  Rodino  who,  in  support  of 
the  bill,  observed  that  "conclusion  of  the  Watergate  investigation  is  critical  to 
the  restoration  of  our  people's  confidence  in  the  Federal  Government".  H.  10486. 
This  statement  is  but  another  aflBrmation  of  the  importance  of  Congress'  "in- 
forming function",  a  subject  dealt  with  in  depth  in  our  memorandum. 
Sincerely  yours, 


Senate  Select  Committee  on 
Presidentail  Canvpaign  Activities 

Attorney  for  Plaintiffs. 
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Exhibit  8 
(Opinion  in  Senate  Select  Committee  v.  Nixon) 

In  tlie  United  States  District  Court  for  tl)e  District  of 

Columbia 

(Civil  Action  No.  1593-73) 

Senate  Select  Committee  ox  Presidential  Campaign 
Activities,  suing  in  its  own  name  and  in  the  na,aie  of 
THE  United  States,  and  Sam  J.  Ervin,  Jr.;  Howard  H. 
Baker,  Jr.:  Herman  E.  Talmadge;  Daniel  K.  Inocye; 
JosEi'H  M.  Montoya;  Edward  J.  Gurney;  and  Lowell 
P.  AVeicker,  Jr.,  as  United  States  Senators  who  are 
ivi embers  of  the  Senate  Select  Committee  on  Presi- 
dential Campaign  Activities,  plaintiffs 

V. 

Richard  M.  Xixon,  individually  and  as  President  of  the 
United  States,  defendant 

OPINION 

The  Court  presently  has  before  it  a  motion  for  sum- 
mary judgment  filed  by  plaintiffs.  Plaintiffs  are  the  Sen- 
ate Select  Committee  on  Presidential  Campaign  Activi- 
ties, established  by  Senate  Resolution  60,  93rd  Congress, 
1st  Session  (1973),  and  the  seven  United  States  Senators 
who  compose  the  Select  Committee.  Richard  M.  Xixon, 
President  of  the  United  States,  is  defendant.  The  action 
is  styled  "Complaint  for  declaratory  judgment,  manda- 
tory injunction  and  mandamus." 

Facts  concerning  the  origin  of  this  action  are  not  con- 
troverted. The  Senate  Select  Committee  on  Presidential 
Campaign  Activities  (Select  Committee)  became  a  duly 
authorized  and  constituted  committee  of  the  United  States 
Senate  on  February  7,  1973,  "empowered  to  investigate 
and  study  'illegal,  improper  or  unethical  activities'  in 
connection  with  the  Presidential  campaign  and  election 
of  1972  and  to  determine  the  necessity  of  new  legislation 
'to  safeguard  the  electoral  process  by  which  the  President 
of  the  United  States  is  chosen.'"'  In  the  course  of  its 
investigatory  procedures,  the  Select  Committee  heard  one 
Alexander  P.  Butterfield,  formerly  a  Deputy  Assistant 
to  the  defendant.  Mr.  Butterfield  testified  that  the  Presi- 
dent had  electronically  recorded  conversations  occurring 

'  "Statement  of  Material  Facts  as  to  which  there  is  no  Genuine 
Issue"  filed  b}-  plaiutifTs  on  Au.pist  29,  1973.  at  I.  Counsel  for  the 
defendant  President  acknowledged  in  Court  on  October  4,  1973,  that 
defendant  takt'S  no  issue  with  plaintiffs'  statement. 
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in  various  of  his  offices  during  a  period  of  time  tliat 
included  the  campaign  and  election  of  1972.  Tliis  testi- 
mony was  later  confinned  by  Presidential  counsel,  J.  Fred 
Buzhardt.^ 

Upon  learning  that  among  these  recorded  conferences 
were  a  series  which  they  regarded  as  highly  relevant  to 
their  investigation,  plaintiffs  commenced  informal  efforts 
to  secure  the  pertinent  tape  recordings  as  well  as  various 
written  documents.  Plaintiffs  were  and  remain  con\inced 
that  the  recorded  account  of  these  Presidential  conversa- 
tions, together  Avith  wTitten  White  House  documents 
alluded  to  by  witnesses  at  their  hearings,  would  undoubt- 
edly contain  information  having  an  important  bearing  on 
their  investigation  and  would  probably  resolve  critical 
conflicts  in  the  testimony  of  several  key  Avitnesses. 

When  informal  attempts  proved  unsuccessful,  the  se- 
lect committee  directed  two  subpoenas  duces  tecum  to  the 
defendant  President.  Both  were  served  on  July  23,  1973, 
and  together  ^vith  proof  of  service,  are  attached  as  ex- 
hibits to  the  complaint  herein.  The  first  required  produc- 
tion of  the  tape  recordings  of  five  meetings  which  were 
in  each  instance  attended  by  the  defendant  President  and 
then  White  House  counsel,  John  W.  Dean,  III.  Other 
persons  had  also  been  present  during  some  of  these  con- 
ferences. As  noted  in  the  subpoena,  the  meetings  ocurred 
on  September  15,  1972,  February  28, 1973,  March  13,  19^73, 
and  March  21,  1973,  with  two  meetings  on  the  last  men- 
tioned date.  The  second  subpoena  sought  documents  and 
other  materials  ^'relating  directly  or  indirectly  to  [an] 
attached  list  of  [25]  individuals  and  to  their  activities, 
participation,  responsibilities  or  involvement  in  any  al- 
leged criminal  acts  related  to  the  Presidential  election  of 
1972."  Defendant  filed  no  objection  to  either  subpoena  or 
to  service  thereof,  although  in  a  subsequent  filing  counsel 
have  characterized  the  second  subpoena  as  oppressive. 
Defendant's  sole  response  consisted  of  a  letter  to  select 
committee  Chairman  Senator  Sam  J.  Ervin,  Jr.,  ex- 
pressing the  President's  intention  not  to  comply  with  the 
subpoenas  and  the  reasons  for  his  decision.  The  Presi- 
dent's letter  is  also  appended  to  the  complaint  herein  as 
an  exhibit.  It  is  understood  that  although  the  subpoenaed 
tape  recordings  had  previously  been  in  the  custody  of 
others,  at  the  time  the  subpoenas  were  issued,  and  at 

2  Id.  at  2. 
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])rosont,  thoy  are  witliin  the  sole  pos.session,  custody  aiid 
control  of  the  defendant  President.' 

Plaintiffs  next  proceeded  to  file  with  the  Court  the 
present  civil  action.  They  deliberately  chose  not  to  at- 
tempt an  adjudication  of  the  matter  by  resort  to  a  con- 
tempt proceeding  under  Title  2,  U.S.C.  §  192,  or  via  Con- 
gressional comjnon-law  powers  which  permit  the  Sergeant 
at  Arms  to  forcibly  secure  attendance  of  the  offending 
party.  Either  method,  plaintiffs  state,  would  here  be  in- 
appropriate and  unseemly.  On  the  day  defendant  filed  his 
answer  to  the  complaint,  plaintiffs  submitted  a  motion  for 
summary  judgment.  A  resi)onse  to  the  motion  and  other 
memoranda  were  subsequently  filed,  and  the  matter  came 
on  for  oral  argument  on  October  4,  1973.  In  their  subse- 
quent pleadings  and  at  oral  argument,  plaintiffs  have 
emphasized  that  portion  of  the  complaint  which  seeks  a 
declaratory  judgment.  It  is  argued  that  such  judgment 
include  the  following  statements: 

(1)  That  the  two  subpoenas  were  lawfully  is- 
sued and  served  by  plaintiffs  and  must  be  com- 
plied with  by  defendant  President ; 

(2)  That  defendant  President  may  not  refuse 
compliance  on  the  basis  of  separation  of  powers, 
executive  privilege,  Presidential  prerogative  or 
otherwise ; 

(3)  That  defendant  President  by  his  action  to 
date  has  breached  the  confidentiality  of  the  ma- 
terials subpoenaed  and  waived  any  privilege  that 
might  have  applied  to  them. 

The  prayer  for  a  mandatory  injunction  and/or  relief 
by  way  of  mandamus  has  been  referred  to  the  Court's 
discretion  and  otherwise  ignored  by  plaintiffs. 

The  case  presents  a  battery  of  issues  including  juris- 
diction, justiciability,  invocation  of  the  declaratory  judg- 
ment statute,  executive  privilege,  waiver  of  privilege, 
validity  of  the  Select  Committee's  investigation,  and  au- 
thority of  the  Select  Committee  to  subpoena  and  bring 
suit  against  the  President.  Because  of  its  ruling,  the 
Court  has  found  it  necessary  to  consider  only  one  ques- 
tion, that  being  wiiether  the  Court  has  jurisdiction  to  de- 
cide the  case.  The  Court  has  concluded,  for  the  reasons 
outlined  below,  that  it  lacks  such  jurisdiction,  and  the 
actioix  is  therefore  dismissed  with  prejudice - 

3  Id.  at  3. 
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The  Court  has  recently  decided  another  case  involving- 
some  of  the  same  tape  recordings  that  are  here  at  issue/ 
As  its  caption  indicates,  that  matter  concerned  a  subpoena 
duces  tecum  issued  to  the  President  by  a  grand  jury.  It 
was  there  ruled  that  compliance  with  the  subpoena  could 
be  judicially  required  as  to  un})rivileged  matter  and  that 
the'  Court  was  empowered  to  determine  the  applicability 
of  any  privilege.  The  case  is  presently  the  subject  of 
api:)ellate  review. 

This  present  case,  by  contrast,  is  a  civil  complaint,  and 
in  such  actions  particularly,  jurisdiction  is  a  threshold 
issue.  Some  elementary  principles  perhaps  need  instating 

here.  For  the  f^dp-*'^^  r-nnrfy,  jnTigrlir-tinn  i<^  iini  nntrnrintir- 

and  camiot  be  presumed.  Thus,  the  presumption  in  each 
instance  is  that  a  federal  court  lacks  jurisdiction  until  it 
can  be  shown  that  a  specific  grant  of  jurisdiction  applies. 
Federal  courts  may  exercise  only  that  judicial  power  pro- 
vided by  the  Constitution  in  Article  III  and  conferred  by 
Congress.  All  other  judicial  power  or  jurisdiction  is  re- 
served to  the  states.  And  although  j)laintiffs  may  urge 
otherwise,  it  seems  settled  that  federal  courts  mnv  ngsnm(> 
only  that  portion  of  the  Article  III  judicial  power  which. 
Congress,   by  statute,  entrusts  to  tuem/  iSimply  stated^ 

*  In  Re  Gran/f  Jury  Suhpoena  Dvccs  Tecum  Issued  to  Rlcliard  M. 
Nixon.etc.ZmY.  Supp.  1  (D.D.C  1973). 

'  The  Supreme  Court  and  the  Court  of  Appeals  for  this  Circuit 
have  affirmed  that  jurisdiction  fails  "if  the  cause  is  not  one  de- 
scribed by  anv  jurisdictional  statute."  Powell  v.  McCommch^  895 
U.S.  486,' 512-513  (1969)  citing-  Baker  v.  Carr,  369  U.S.  186,  198- 
199   (1962).  See  also,  Cary  v.  Curtis.  3  How.    (44  U.S.)   236,  245 

(1845)    and    United    States    Sertncemcv's    Fund    v.    Eastland   

F.2d  (No.  24,279  August  30,  1973)    (D.C.  Cir.  1973).  Refer-' 

ence  to  Article  III,  §  2  alone  is  insufficient. 

For  the  contrary  proposition  plaintiffs  cite  six  decisions:  Nevy 
York  Times  Co.  v.  U.S.,  403  U.S.  713  (1971);  Sanitary  District 
of  Chicago  v.  U.S..  266  U.S.  405  (1925) :  In  Re  Dels.  158  U.S.  561 
(1895);  U.S.  V.  Arlington  County.  326  F.2d  929  (4th  Cir.  1964); 
U.S.  V.  Brand  Jewelers,  Inc.,  318  F.  Supp.  1293  (S.D.X.Y.  1970) ; 
and  U.S.  v.  Brittain,  319  F.  Supp.  1058  (N.D.  Ala.  1970).  None  of 
these  cases,  however,  holds  that  the  government  or  anyone  else  may 
invoke  jurisdiction  of  the  federal  courts  without  utilizing  a  specific 
jurisdictional  statute.  Each  were  initially  brought  by  the  United 
States  and  jurisdiction  apparently  invoked  under  28  U.S.C.  §1345, 
or  its  predecessor,  an  independent  statutory-  base  aiiplicable  to  the 
government. 


71-846  O  -  76  -  16 
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Congress  may  impart  as  much  or  as  little  of  the  judicial 
power  as  it  deems  approjDriate  and  tlie  Judiciary  may 
not  thereafter  on  its  oa\ti  motion  recur  to  the  Article  III 
storehouse  for  additional  jurisdiction.  When  it  comes  to 
jurisdiction  of  the  Federal  courts,  truly,  to  paraphrase  the 
scripture,  the  Coi]gress  giveth,  and  the  Congress  taketh 
.away.''  Finally,  the  principle  is  finnly  established  that 
jurisdictional  requirements  cannot  be  waived. 

IL 

Plaintiffs  have  cited  four  statutory  bases  anv  and  all  of 
which,  according  to  their  submission,  grant  jurisdiction 
here.  Before  proceeding  to  analyze  these  provisions,  how- 
ever, it  should  be  noted  that  the  Declarator}^  Judgment 
Act,  28  U.S.C.  §§  2201  and  2202,  and  Rule  57  of  the  Fed- 
eral Rules  of  Civil  Procedure  do  not  themselves  confer 
jurisdiction.  These  statutes,  as  defendant  points  out,  are 
procedural  only  and  do  not  constitute  the  jurisdictional 
statute  necessary  to  consideration  of  a  specific  declara- 
tory judgment  action." 

A 

One  of  the  four  statutorv  bases  of  jurisdiction  cited  by 
plaintiffs  is  28  U.S.C.  §  1345  which  reads: 

§  1345.  United  States  as  plaintiff 

Except  as  otherwise  provided  by  Act  of  Con- 
gress, the  district  courts  shall  have  original  ju- 
risdiction of  all  ci^il  actions,  suits  or  proceed- 
ings commenced  by  the  United  States,  or  bv  any 
agency  or  officer  thereof  expressly  authorized  to 
sue  by  Act  of  Congress. 

Plaintiffs  have  disclaimed  any  attempt  to  classify  them- 
selves as  an  "agency  or  officer''  withm  the  meanmg  of^ 
this  section.  Rather  they  purport  to  bring  suit  in  the' 
name  of  the  United  States.  Reference,  however,  to  com- 
mon practice  and  related  statutory  provisions  belies  the 
soundjiess  of  such  a  claim.  Title  28  U.S.C.  §  516,  in  lan- 
guage similar  to  that  of  §  1345,  reserves  to  the  Attorney 

«  Job  1 :21  (The  Holy  Bible) . 

'  See,  SkeJIy  Oil  Co.  v.  Phillips  Petroleum  Co.,  339  U.S.  667,  671 
(1950)    and  Aetna  Life  Ins.  Co.  v.  Eaworth,  300  U.S.  227,  249 
(1937). 
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General  and  Department  of  Justice  autliority  to  litigate 
as  United  States. 

§  516.  Conduct  of  Litigation  reserved  to  Depart- 
ment of  Justice 

Except  as  otherwise  authorized  by  law,  the  con- 
duct of  litigation  in  which  the  United  States,  an 
agency,  or  officer  thereof  is  a  party,  or  is  inter- 
ested, and  securing  evidence  therefor,  is  reserved 
to  officers  of  the  Department  of  Justice,  under 
the  dii-ection  of  the  Attorney  General. 

"While  this  section  does  not  require  a  congressional  liti- 
gant to  be  represented  by  the  Justice  Department,  it  does 
deny  such  a  litigant  the  right  to  sue  as  the  United  States 
when  jurisdiction  derives  from  §  1345.*  The  practice  has 

•'Ct,  ConfscaCon  Cases.  7  "Wall  (74  U.S.)  454,  457  (18GS).  It 
mav  be  arfrued  that  Senate  Resolution  2G2.  70th  Co]ii):ress.  1st  Ses- 
sion  (1928)  pennits  the  Select  Committee  to  sue  in  the  name  of  the 
United  States  here  despite  the  provisions  of  §  516.  Resolution  262 
states  in  pertinent  part: 

"[A]ny  committee  of  the  Senate  is  hereby  authorized  to  bring 
suit  on  behalf  of  and  in  the  name  of  the  United  States  in  any  court 
of  competent  jurisdiction  if  the  committee  is  of  the  opinion  that  the 
suit  is  necessary  to  the  adequate  performance  of  the  powers  in- 
vested in  it  or  the  duties  imposed  upon  it.  .  .  ." 

It  occurs  to  the  Court  that  there  are  at  least  three  responses  which 
answer  this  claijn.  First,  insofar  as  the  Senate  Resolution  is  incon- 
sistent with  the  p]-ovisions  of  ^  516.  it  would  ai)i:)ear  that  the  st^ituie^ 
enacted  bv  both  Houses  of  Conrrress.  siiould  control  over  the  Res- 
olution of  one  House.  tSecond.  anv  exception  to  v^  516  must  be  one 
''authorized  by  law."'  Although  the  question  has  never  been  spe<'ifi- 
cally  litiirated.  it  seems  apparent  that  "law"  in  §  516  would  not  in- 
clude a  IcLTslative  action  of  the  sort  i"epresented  by  S.  Res.  262. 
The  term  ''law"'  does  not  normally  encompass  within  its  definition 
"resolution."  and  all  recognized  exceptions  to  §  516,  such  as  10 
U.S.C.  §  1037.  are  statute  laws  enacted  by  both  Houses.  In  addition, 
the  Snprpmp.  ronrt  hnc;  hinted  that  authorization  of  leg-islativp.  com-- 
jnittees  tn  sue  a^  tlif  United  States  under  g  1345  mav  require  a. 
specific  statutory  enactment.  The  Court  m  /ieed  v.  County  Com- 
7nif!S(0iiers,  277  U.k'S.  376  (l'J28),  did  not  reach  the  question  of 
whether  a  Senate  commitee  could  act  as  the  United  States  under 
28  U.S.C.  §41  (predecessor  to  28  U.S.C.  §1345).  because  ''even  if 
it  he  assum-ed  that  the  Senate  alone  may  give  that  authority,"  it 
had  not  even  attempted  to  do  so.  277  U.S.  at  388  (emphasis  added). 
Third,  and  most  importantly,  the  language  and  historical  setting 
of  S.  Res.  262  exact  the  conclusion  that  it  was  intended,  not  to 
confer  jurisdiction,  but  to  ensure  standing  in  lawsuits.  Both  parties 
agree  that  tlie  Senate  adopted  S.  Res.  262  in  response  to  the  SiiT" 

(Continued) 
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never  been  otherwise  and  the  two  eases  cited  by  plaintiffs 
do  not  so  hold.**  Section  1345  is  simply  inapplicable  here. 

B 

A  second  statute  called  to  the  Court's  attention  is  28 
U.S.C.  §  1361.  That  statute  provides: 

§  1361.  Action  to  compel  an  officer  of  the  United 
States  to  perform  his  duty. 

The  district  courts  shall  have  original  jurisdic- 
tion of  any  action  in  the  nature  of  a  mandamus 
to  compel  an  officer  or  employee  of  the  United 
States  or  any  agency  thereof  to  j)erform  a  duty 
owed  to  the  plaintiff. 

In  attempting  to  meet  the  terms  of  §  1361,  plaintiffs 
impute  to  the  defendant  President  a  "legal  duty  to  re- 
spond to  and  to  comply  with  .  .  .  [Select  Committee] 
subpoenas.^'  As  defendant  indicates,  however,  the  tra- 
•ditional  criteria  for  mandamus  proceedings  apply  here  ^^ 
and  only  a  ''ministerial,  plainly  defined  and  peremptory" 
duty  ma}^  proi)erly  be  the  subject  of  such  proceedings. 

Before  such  a  writ  may  issue,  it  must  appear 
that  the  claim  is  clear  and  certain  and  the  duty 
of  the  officer  involved  must  be  ministerial, 
plainlv  defijied,  and  preemptorv.  Hudcllcston  v. 
Dtvycr,  10  Cir.  145  F.2d  311.  The  duty  sought 
to  be  exercised  must  be  a  positive  command  and 
so  plainly  prescribed  as  to  be  free  from  doubt. 

(Continued* 

preme  Court  dpcision  in  Reed.  As  just  noted,  the  Reed  Court  did 
not  reach  the  issue  ot  statutof}'  jurisdiction  because  it  found  that 
the  Senate  Special  Committee  lacked  standing.  277  U.S.  at  388. 
S.  Res.  262  was  intended  to  correct  that  defect,  and  thus  it  author- 
ized committees  to  sue  "in  any  court  of  competent  jurisdiction." 
This  language  traditionally  means  courts  that  already  have  juris- 
diction, that  are  presently  competent  to  consider  the  case,  pursuant 
to  some  independent  statutory  provision.  It  does  not  itself  serve  to 
bestow  jurisdiction. 

^  Plaintiffs  cited  In  Re  Hearings  hy  the  Committee  on  Banking 
and  Cun^ency^^ib  F.  2d  667  (7th  Cir.  1957)  and  In  Re  Hearings  hy 
the  Committee  on  Banking  and  Currency,  19  F.R.D.  410  (N.I).  111. 
1956). 

^^  See,  Senate  Report  Xo.  1992,  87th  Cong.,  2nd  Sess.  pp.  2-4 
0962).  28  U.S.C.  §1361  did  not  create  a  new  or  distinct  cause 
of  action. 
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Willnir   V.    Vnitcd   States    ex   rel.   Kadrie,   281 
U.S.  20G,  50  S.Ct.  320,  74  L.Ed.  809.'^ 

Tliose  criteria  have  not  been  satisfied. 

After  reading  cases  that  have  considered  apijlications 
for  mandamus,  the  Court  cannot  in  good  conscience  hold 
tliat  any  duty  defendant  may  have  as  President  is 
"plainly  defined  and  peremptory"  as  that  phrase  has 
been  interpreted.^"  Mandamus  j^roperly  issues  to  enforce 
such  duties  as  that  of  a  goverim:ient  officer  to  issue  a 
driver's  or  marriage  license  when  all  licensing  require- 
ments are  met  or  that  of  a  military  official  to  confer  an 
honorable  discharge  where  the  law  so  provides.  In  every 
case,  official  duties  are  involved.  Xo  analogous  obligation 
apj)ears  here.  Regardless  of  whatever  duty  the  President 
may  owe  the  Select  Committee  as  a  citizen  with  evidence 
in  his  possession,  it  is  not  "free  from  doubt"  that  his 
official  responsibilities  require  compliance.  There  is 
nothing  in  the  Constitution,  for  example,  that  makes  it 
an  official  duty  of  Presidents  to  comply  with  Congres- 
sional subpoenas." 

A  fair  reading  of  §  1361  cannot  sustain  jurisdiction 
here. 

C 

As  a  third  statutory  basis  of  jurisdiction,  plamtiffs  cite 
the  Administrative  Procedure  Act,  5  U.S.C.  §§  701-706. 

"^^  Prairie  Band  of  Potawatomie  Tribe  of  Indians  v.  Udall.  355 
F.2d  364,  367  (10th  Cir.)  cert,  denied  385  U.S.  831   (1966). 

^' See  e.g.,  Harmon  y.  BrucJcer,  355  U.S.  579  (1958):  McGaxo  v. 
Farrow,  472  F.  2d  952  (4th  Cir.  1973)  ;  Spock  v.  David.  467  F.  2d 
1047  (3rd  Cir.  1972)  ;  United  States  v.  Walker,  409  F.  2d  477  (9th 
Cir.  1969);  Greffonti  v.  Hershcy,  296  F.  Siipp.  553  (S.D.N. Y. 
1969);  Switzerland.  Co.  v.  Udall.  225  F.  Supp.  812  (W.D.N.C. 
1964)  ;  afd.  337  F.  2d  56  (4th  Cir.  1964)  cert,  denied  380  U.S. 
914   (1965). 

^^  Plaintiffs  misread  the  prior  opinion  of  this  Court  when  they 
think  they  find  a  declaration  therein  that  Presidents  have  a  duty, 
ministerial  in  nature,  to  comply  with  subpoenas.  The  Court  rather 
stated  that  defendant's  obligation  to  produce  imprivileged  evidence 
was  "more  aJcin  to  a  ministerial  duty"  than  to  a  discretionary  one, 
*'Hf  indeed  it  concerns  official  duties  at  all."^  In  Re  Grand  Jury 
Subpoena  Duces  Tecum.  Issued  to  Richard  M.  Nixon,  etc.,  360  F. 
Supp.  1,  8  n.21  (D.D.C.  1973).  (emphasis  added).  In  sustaining 
the  Court's  position  in  that  case,  the  Court  of  Appeals  for  this 
Circuit  characterized"  the  responsibility  of  the  President  to  produce 
evidence  as  one  of  the  "routine  legal  obligations  that  confine  all 

citizens.''  Nixon  v.  Sirica. F.  2d (No.  73-1962  October  12, 

1973)    (D.C.  Cir.  1973)   at  page  18  slip  opinion. 
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Tliere  is  some  question  wlicther  tlie  President  is  an 
"agency"  for  jjurposes  of  the  Act,''  whether  "agency  ac- 
tion" is  involved  here/'  and  wliether  plaintiffs  have  suf- 
fered a  "legal  wrong"  within  the  meaning  of  these  provi- 
sions.'*' A  final  resolution  of  these  problems,  however,  is 

'M*]aintiffs  cite  Avwlgaiiicitcd  Meat  Cvtiers  cC"  Butcher  Work- 
rnen  v.  Corntnlly,  337  F.  Supp.  737  (D.D.C.  1071),  tlie  decision 
of  a  three  judjje  court  written  by  Circuit  Judge  I^venthal,  as 
definitively  establishing  tliat  the  President  is  an  "agency"  for 
purposes  of  the  statute.  As  the  Court  reads  tliat  decision,  however, 
and  as  defendant  suggests,  that  issue  was  specifically  left  open. 
The  opinion  does  include  the  following  statement  cited  by  plain- 
tiffs: 

'•The  leading  students  of  the  APA,  whose  analyses  are  oft^n 
cited  by  the  Supreme  Court,,  and  who  on  some  matters  are  in  con- 
flict with  each  other  seem  to  be  in  agreement  that  the  term  'agency' 
in  the  APA  includes  the  President — a  conclusion  fortified  by  the 
care  taken  to  make  express  exclusion  of  'Congress'  and  'tlie  Couits.' 
337  F.  Supp.  at  761  (footnote  omitted)." 

Nevertheless,  in  the  next  sentence  the  court  writes: 

"But  we  need  not  consider  whether  an  action  for  judicial  review 
can  be  brought  against  the  President  eo  nomine.  337  F.  Supp.  at 
761." 

The  Court  of  Appeals  in  this  Circuit  has  also  left  open  this  ques- 
tion. See,  Sonde  v.  DarkL  448  F.2d  1967,  1073  n.l7  (D.C  Cir. 
1971).  Defendant  further  notes,  "it  is  hard  to  imagine  that  a 
statute  that  excludes  from  its  operations  even  the  governments 
of  the  territories  and  the  Mayor  of  the  District  of  Columbia  should 
be  held  to  have  included,  in  its  bland  and  neutral  language,  the 
President  of  the  United  States."  Brief  in  Opposition  at  33  n.7. 

^'*  "Agency  action"  is  defined  by  the  statute  as  "the  whole  or  a 
part  of  any  agency  rule,  order,  license,  sanction,  relief  or  the 
equivalent  or  denial  thereof,  or  the  failure  to  act."  5  U.S.C  §  551 
(13).  Plaintiffs  cite  this  language  as  aptly  describing  "the  Presi- 
dent's failure  to  turn  over  the  e\ndence  which  the  Committee  has 
demanded.  *  *  *"  "*  *  *  In  fact,  the  term  'adjudication"  as  defined 
by  the  APA,  could  well  apply  to  the  President's  action.  See  5  U.S.C. 
§551  (6  and  7)."  Keply  Memorandum  at  18.  Defendant  interprets 
the  same  definition  as  applicable  only  to  the  "rule-making"  and 
"formulation  of  orders"  functions  of  agencies,  categories  into 
which  his  actions  do  not  fall.  Brief  in  Opposition  at  33,  34. 

"5  U.S.C.  §702  provides: 

"A  person  suffermg  legal  wrong  because  of  agency  action  or  ad- 
versely affex^ted  or  aggrieved  by  agency  action  within  the  meaning 
of  a  relevant  statute,  is  entitled  to  judicial  review  thereof." 

The  plaintiffs  claim  a  legal  right  of  the  Committee  to  have  its 
lawful  subpoenas  obeyed  by  the  President  and  cite  principally 
Watkins  v.  U.S.,  354  U.S.  178  (1957)  and  McGrain  v.  DdugUrty, 
273   U.S.    135    (1927).    Supplemental   Memorandum   at  27;   Reply 

.  .    (Continued) 
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unnecessary  here  since  tlie  rule  in  this  Circuit  prechides 
use  of  this  Act  altogetlier  as  an  independent  basis  of 
jurisdiction.''  The  Administrative  Procedure  Act  does  not 
confer  jurisdiction  where  an  action  is  not  otherwise  cog- 
nizable by  the  federal  courts.  Plaintiffs  have  urged  that 
although  this  was  once  the  rule  in  the  District  of  Co- 
lumbia, the  Independent  Broker-Dealers'  Trade  Associa- 
tion V.  SEC  case  at  442  F.  2d  132  (D.C.  Cir.  1971),  cert, 
deyiied  404  U.S.  828  (1972)  has  effectively  overruled  the 
earlier  position.  The  Court  does  not  so  read  Independent 
Broker-Dealers.  Plaintiffs  there  enjoyed  an  independent 
basis  for  jurisdiction  in  28  U.S.C.  ^  1331,  and  the  ruling 
concerned  not  whether  the  APA  itself  affords  jurisdiction 
but  whether  the  SEC's  informal  act  was  reviewable  and 
whether  any  such  review^  might  be  had  in  the  District 
Court.  The  Court  held  that  an  SEC  letter  to  the  Kew 
York  Stock  Exchange  requesting  that  the  Exchange  pro- 
.  hibit  ''customer-directed  give-ups"  constituted  judicially 
re\dewable  ^'agency  action."  The  Court  agrees  with  de- 
fendant's counsel  that  it  is  hardly  probable  the  Court  of 
Appeals  would  overrule  its  i^rior  decisions  without  any 
reference  to  them. 

The  Court  concludes  that  the  Administrative  Procedure 
Act  cannot  serve  to  grant  jurisdiction  here. 

fCnn  tinned) 

ISfemorandum  at  18,  19.  Defendant  maintains  that  although  plain- 
tiffs may  have  cited  an  adverse  effect,  tliev  have  not  pointed  to  an 
illei^al  effect  recognized  by  law.  He  cites  Senate  Report  No.  752, 
79th  Con^res?,  1st  Session  n94;i)  at  20.  and  Kansas  City  Poircr  & 
TJaht  Co.  V.  McKay.  225  F.2d  924  (D.C.  Cir.)  cert,  'denied  350 
U.S.  884  (1955).  Brief  in  Opposition  at  34. 

'^'  See  Pan  American  World  Airways,  Inc.  v.  CAB,  392  F.2d  483, 
494  (D.C.  Cir.  1968)  ;  Kansas  City  Power  d-  Light  Co.  v.  McKay, 
225  F.2d  924,  93^933  (D.C.  Cir.)  cert,  denied  350  U.S.  884  (1955) ; 
Ahnovr  y.  Pace,  193  F.2d  699,  701  n.5  (D.C.  Cir.  1951).  Such  is 
the  rule  in  other  circuits  as  well.  See,  e.g.,  Ainzona  State  Dept.  of 
Puhlic  Welfare  v.  Dept.  of  Health,  Education,  and.  Welfare,  449 
F.2d  456,  464  (9th  Cir.  1971),  cert,  denied  405  U.S.  919  (1972); 
Zimmerman  v.  United  Staies  Government,  422  F.2d  326,  330-331 
(3rd  Cir.),  cert,  denied  399  U.S.  911  (1970)  ;  Twin  Cities  Chippewa 
Tribal  Couneil  v.  Minnesota  Chippewa  Tribe,  370  F.2d  529,  532 
(8th  Cir.  1967) ;  Choumos  v.  United  States,  335  F.2d  918,  919 
(10th  Cir.  1964)  ;  Local  5^2,  Into^national  Union  of  Operating  En- 
gineers V.  NLRB,  328  F.2d  850,  854  (3rd  Cir.),  cert,  denied  379  U.S. 
826  (1964);  Ove  Gustavsson  Contracting  Co.  v.  Floete,  278  F.2d 
912,914  (2dCir.),cer^.(ie7i?ec?364U.S.894  (1960). 
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Plaintiffs  have  placed  principal  reliance  for  purjioses 
of  jurisdiction  on  28  U.S.C.  §  1331.  That  statute,  often 
termed  the  "federal  question"  jurisdiction  statute,  pro- 
Aides  in  pertinent  part  as  follows : 

§  1331.  Federal  question;  amount  in  controversy; 
costs 

(a)  The  district  courts  shall  have  original  juris- 
diction of  all  civil  actions  Avherein  the  matter 
in  controversy  exceeds  the  sum  or  value  of 
$10,000  exclusive  of  interest  and  costs,  and  arises 
under  the  Constitution,  laws  or  treaties  of  the 
United  States. 

Unlike  the  statutes  heretofore  discussed,  this  provision 
includes  a  monetary  sum  or  value  as  an  incident  of  juris- 
diction, the  $10,000  jurisdictional  amount.  Although  the 
amount  has  varied  over  the  years,  defendant  is  correct  in 
his  assertion  that  whatever  the  sum,  it  is  a  jurisdictional 
prerequisite.'^  The  satisfaction  of  a  minimum  amount-in- 
controversy  is  not  a  technicality;  it  is  a  rcqidrement  im- 
posed hy  Congress  ivhich  the  courts  may  not  dispense 
with  at  their  pleasure. 

While  some  decisions  have  held  to  the  contrary,  most 
notably  Spook  v.  David,  469  F.  2d  1047  (3d  Cir.  1972),  it 
is  the  near-universal  view  that  a  right  or  matter  in  con- 
troversy must  be  capable  of  valuation  in  dollars  and 
cents  to  sustain  jurisdiction  under  §  1331."  To  the  Court, 
this  constitutes  not  only  the  majority  but  the  more  real- 
istic analysis  of  the  amount-in-controversy  requirement. 
Where  it  desires  to  award  jurisdiction  over  cases  involv- 
ing important  rights  without  regard  to  a  monetary  valua- 
tion, the  Congress  is  capable  of  excluding  such  restrict- 

"-S'ee,  e.g..  Holt  v.  Indiana  Mfg.  Co.,  176  U.S.  68  (1900)  and  U.S. 
V.  Sayivard.'UO  U.S.  493  (1895). 

i»  See,  e.g..  Barry  v.  Mercein.  5  How.  (46  U.S.)  103  (1847)  ;  McGaw 
V.  Farrow,  472  F.  2d  952  (4th  Cir.  1973) ;  Kheel  v.  Port  of  New  York 
Authority,  457  F.  2d  46  (2d  Cir.  1972) ;  Goldi^mith  v.  Sutherland, 
426  F.  2d  1395  (6th  Cir.)  cert,  denied  400  U.S.  960  (1970)  ;  Rosado  v. 
Wyman^  414  F.  2d  170  (2d  Cir.  1969),  reversed  on  other  grounds  397 
U.S.  397  (1970)  ;  Rapoporrt  v.  Rapoport,  416  F.  2d  41  (9th  Cir.  1969) 
cert,  denied  397  U.S.  915  (1970)  :  Giancana  v.  Johns-on,  335  F.  2d 
366  (7th  Cir.  1964)  cert,  denied  379  U.S.  1001   (1965). 
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tioiis;  witness,  for  example,  the  civil  rights  and  elective 
franchise  statute  at  28  U.S.C.  §  1343.  Tlius,  where  Con- 
gress has  required  a  jurisdictional  sum,  it  would  seem 
unwarranted  for  a  court  to  presume  that  the  limitation 
was  unintentional.^'' 

The  question  therefore  becomes  whether  a  quantifiable 
amount-in-controversy,  of  sufficient  value  to  satisfy  the 
statutory  minimum,  exists  here.  The  parties  agree,  and  it 
is  wtU  settled  that  in  determining  the  amount-in-contro- 
versy, reference  to  either  party's  situation  is  api^ropri- 
ate.  AVhere  the  case  is  worth  at  least  $10,000  to  the  de- 
fendant, the  requirement  is  satisfied  just  as  fully  as 
w^here  a  plaintiff  can  demonstrate  the  $10,000  value  or 
smn. 

Computations  measure  the  "value  of  the  object"  of 
the  suit,  Mississippi  ct  Missouri  ILR.  Co.  v.  Ward,  2 
Black  (67  U.S.)  485  (1862),  that  is  the  monetary  value 
of  objects  at  issue  or  direct  monetary  impact  of  an  ad- 
judication. The  object  here  could  be  described  as  either 
the  tapes  and  docmnents  themselves  or  as  access  to  the 
information  contained  therein.  Since  intrinsically,  the 
tape  recordings  and  documents  do  not  aj^proach  a  $10,000 
value,  we  look  instead  to  the  value  of  a  disj^ositiou  either 
granting  or  denying  the  declaratory  judgment  and  other 
relief  sought. 

Plaintiffs  suggest  several  possible  analyses  by  which 
existence  of  the  required  minimum  value  may  be  estab- 
lished. It  appears  to  the  Court,  however,  that  none  of 
these  proposals  suffice.  First,  in  an  affidavit  of  the  Select 
Committee  Chairman  appended  to  their  Supplemental 
Memorandum,  plaintiffs  calculate  the  expenses  they  will 
incur  if  compelled  to  secure  from  other  sources  the  infor- 
mation contained  in  the  subpoenaed  materials.  Though 
the  Court  does  not  dispute  this  assessment,  it  neverthe- 
less cannot  accept  such  indirect  costs  as  the  amount-in- 
controversy.  Alternative  means  of  achieving  the  object 
of  a  suit  or  collateral  results  of  a  judgment  are  not 
properly  considered  in  computing  the  jurisdictional  min- 

'°  Defendant  states  that  Congress  has  had  before  it  several  times 
legislation  "rewriting  the  statute  to  remove  the  amount  in  contro- 
versy requirement  in  cases  in  which  constitutional  rights  are  as- 
serted against  federal  officers,"  but  has  each  time  failed  to  enact  it. 
Brief  in  Opposition  at  25. 
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imiim  under  §  1331/^  Tlie  cost  of  added  Committee  work 
to  ferret  out  the  desired  information  is  quite  clearly  the 
cost  of  an  altei-native  x»rocedure.  Nor  is  the  Select  Com- 
mittee's api)ropj'iation  of  a  valid  measure.  The  decision 

5n  WWiams  v.  Phillips, F.  Snpp. (D.D.C.  1973, 

€.A.  No.  490-73),  the  only  authority  cited  for  this  propo- 
sition, contains  no  such  holding.  Plaintiffs  have  not  at- 
tempted to  quantify  the  direct  impact  of  a  judicial  deci- 
sion, and  indeed,  i't  appears  to  the  Court  that  such  an 
appraisal  is  impossible  from  either  party's  viewpoint. 
Second  is  a  suggestion  that  the  rights  and  responsibil- 
ities of  legislators  exceed  the  $10,000  minimum.  The  re- 
striction to  a  dollars  and  cents  evaluation  of  the  matter 
in  controversy,  however,  logically  precludes  an  assump- 
tion that  the  value  of  such  a  right  can  satisfy  §  1331.  The 
value  of  the  right  or  duty  must  be  quantifiable.''  There 

^^See,  e.g..  IJcaly  v.  RaUa.  292  U.S.  203  (1934);  Liov.  Bov^lng 
<t  Surety  Co.  v.  Karatz,  262  U.S.  77  (1923);  Town  of  Elgin  v. 
MarxhaJL  lOfi  T'.S.  578  (1S82)  :  Qxiinalt  Trihe  of  Indian.^  v.  Gal- 
lagher, 368  F.2d  648  (9th  Cir.  19G6)  cert,  denied  387  U.S.  907 
<19GT). 

For  tlie  contrary  proposition  plaintiffs  cito  Pctrolevm  Explora- 
tion Co.  V.  PuUic  Service  Commlssioiu  304  U.S.  209  (1938):  Bit- 
ter man.  V.  Louisi'iUe  d'  Nashville  R.R.,  207  U.S.  205.  224-25  (1907) ; 
and  Federated  Mutual  Implement  &  Hardware  Ins.  Co.  v.  Stein- 
herder,  268  F.2d  734  (8th  Cir.  1959).  In  each  of  these  instances, 
liowever.  parties  stood  to  suffer  monetary  losses  in  excess  of  the 
jurisdictional  amount  as  the  direct  result  of  a  judgment.  In 
Petroleym  Exploration  it  was  the  expense  a  Maine  corporation 
ATould  incur  if  forced  to  appear  and  give  information  pursuant 
to  an  order  of  the  Kentucky  Pubtic  Service  Commission.  In  Bit- 
tenyian,  it  Avas  a  railroad's  financial  loss  if  ticket  sales  by  brokers 
Avere  not  enjoined.  Tlie  Federated  Mutual  case  concerned  losses 
that  would  befall  an  insurance  company  if  a  former  sales  agent 
were  not  restrained  from  competing  in  the  insurance  business  for 
two  vears. 

"  Plaintiffs  urge  that  Kennedy  v.  Sampson  (D.D.C,  C.A.  1583- 
72,  August  16,  1973)   and  Holtzman  v.  Richardson  ( E.D.N. Y..  73- 

C-537,  July   25,   1973)    reversed  F.2d   (2d   Cir.    1973) 

found  that  the  constitutional  rights  and  duties  of  legislators  met 
the  monetary  requirement  of  §  1331.  This  conclusion,  liowever, 
seems  inaccurate.  Kennedy  did  not  discuss  jurisdiction  but  was  ap- 
parently a  §1361  case  (performance  of  a  ministerial  duty).  In 
Holtzman,  tlie  object  of  the  controversy  from  defendants'  view- 
point (bombing  in  Cambodia)  far  exceeded  the  $10,000  jurisdic- 
tional sum.  As  plaintiffs  note,  a  court  in  this  district  has  ap- 
parently ruled  that  tlie  inherent  value  of  a  constitutional  right  to 
vote  "must  be  equal  to  any  amount  set  for  jurisdictional  purposes." 

(Continued) 
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must  be  some  (financial  gain  or  loss  associated  directly 
with  sustaining,  rejecting  or  declaring  the  right.  Thcr 
Supreme  Court  has  only  recently  reminded  us  that  in- 
tuits against  federal  officials  under  §  1331,  "it  is  neces- 
sary to  satisfy  the  amount-in-controversy  requirement 
for  federal  jurisdiction. "  Lynch  v.  HouscJiold  Finance 
Corp.,  405  U.S.  538,  547  (1972).  Any  direct  financial  con- 
sequence to  rights  or  duties  is  not  ajjparent  in  this  cas'c 

Finally,  regarding  value  from  defendant's  viewpoint, 
the  Court  cannot  find  any  basis  on  which  to  assign  a  dol- 
lar value  to  the  matter  in  controversy.  Just  as  the  consti- 
tutional obligations  of  legislators,  defendant's  interest^ 
whatever  it  may  be  termed,  is  incapable  of  such  an  ap- 
praisal. Each  of  plaintiff's  assertions,  then,  regarding 
the  amount-in-controversy  are  legally  inadequate,  and 
finding  no  possible  valuation  of  the  matter  which  satis- 
fies the  $10,000  minimum,  the  Court  cannot  assert  juris- 
diction by  virtue  of  §  1331. 

No  jurisdictional  statute  known  to  the  Court,  includ- 
ing the  four  which  plaintiffs  name,  warrants  an  assimip- 
tion  of  jurisdiction,  and  the  Court  is  therefore  left  with 
no  alternative  here  but  to  dismiss  the  action. 

III. 

Because  of  its  conclusion  and  disposition,  the  Court 
does  not  reach  the  problem  of  justiciability  or  the  merits 
of  the  case.  Any  comment  on  these  matters  therefore  is 
inappropriate,  and  the  Court  does  not  proffer  its  ^dews. 

The  Court  has  here  been  requested  to  invoke  a  juris- 
diction which  only  Congress  can  grant  but  which  Con- 
gress has  heretofore  withheld.  Whether  such  jurisdiction 
ought  to  be  conferred  is  the  prerogative  of  the  Congress. 

(ContiDued) 

West  End  Neighborhood  Corporation  v.  Stans,  312  F.  Supp.  1066, 
1068  (D.D.C.  1970).  This  Court,  however,  cannot  justify  a  con- 
clusion that  the  Stans  decision  represents  the  law  in  this  or  any 
Circuit  with  the  possible  exception  of  tlie  Third,  and  accordingly, 
with  due  respect,  cannot  regard  that  precedent. 

To  say  that  constitutional  rights  are  incapable  of  a  monetary 
assessment  is  not  to  say  that  they  are  petty  or  worthless.  All 
j>ersons  realize,  or  should  reahze,  that  their  value  is  unsurpassed. 
Such  value,  however,  is  simply  not  tlie  type  intended  to  satisfy 
the  monetary  restrictions  of  §  1331.  Other  statutes  may  grant  jur- 
isdiction in  some  of  these  cases,  but  §  1331  does  not. 
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Plaintiffs,  of  course,  are  free  to  pursue  ^Yllatever  reiucdy 
they  now  deem  appropriate,  but  tlie  Court  cannot,  con- 
sistent with  law  and  the  constitutional  principles  that  re- 
serve to  Congress  the  conferral  of  jurisdiction,  validate 

the  present  course. 

^  John  J.  Sirica, 

Chief  Judge. 
October  17,  1973. 
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Exhibit  9 


(Excerpts  from  Opinion  of  the  United  States  Supreme  Court  in  Buckley  v.  Valeo 

(January  30,  1976)) 

(Part  IV  of  per  curiam  opinion  of  United  States  Supreme  Court  in  which 
Brennan,  Stewart,  Powell,  Marshall,  Blackmun,  and  Rehnquist  join  follows. 
Chief  Justice  Burger  joined  in  Part  IV  "except  insofar  as  it  accords  de  facto 
validity  for  past  acts  of  the  Commission."  Justice  White's  opinion  concurring 
in  part  and  dissenting  in  part  appears  following  the  Court's  per  curiam 
opinion.) 

IV.  THE  FEDERAL  ELECTION  COMMISSION 

The  1974  Amendments  to  the  Act  created  an  eight- 
member  Federal  Election  Commission,  and  vest  in  it  pri- 
mary and  substantial  responsibility  for  administering  and 
enforcing  the  Act.  The  question  that  we  address  in 
this  portion  of  the  opinion  is  whether,  in  view  of  the 
manner  in  which  a  majority  of  its  members  are  appointed, 
the  Commission  may  under  the  Constitution  exercise  the 
powers  conferred  upon  it.  We  find  it  unnecessary  to 
parse  the  complex  statutory  provisions  in  order  to  sketch 
the  full  sweep  of  the  Commission's  authority.  It  will 
suffice  for  present  purposes  to  describe  what  appear  to  be 
representative  examples  of  its  various  powers. 

Chapter  14  of  Title  2  ^^*  makes  the  Commission  the 
principal  repository  of  the  numerous  reports  and  state- 
ments which  are  required  by  that  Chapter  to  be  filed  by 
those  engaging  in  the  regulated  political  activities.  Its 
duties  under  §  438  (a)  with  respect  to  these  reports  and 
statements  include  filing  and  indexing,  making  them 
available  for  public  inspection,  preservation,  and  auditing 
and  field  investigations.  It  is  directed  to  "serve  as  a  na- 
tional clearinghouse  for  information  in  respect  to  the 
administration  of  elections."     §  438  (b).  " 


"*  Unless  otherwise  indicated,  all  statutory'  citations  in  Part  IV 
are  to  Title  2  of  the  United  States  Code,  the  relevant  provisions 
of  which  are  set  forth  in  the  Appendix,  injra,  at  138-173. 
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Beyond  these  recordkeeping,  disclosure,  and  inves*:.- 
gative  functions,  i^iowever,  the  Cornrnission  is  given  ex- 
tensive rulemaking  and  adjudicative  powers.  Its  duty 
under  §  4S3  (a)  (10)  is  '''[i']o  prescribe  rules  and  regula- 
tions to  carry  out  the  provisions  of  .  .  .  chapter  [^^j-" 
Under  §  ^ISTd  (a)  (8)  the  Commission  is  empowered  to 
make  sueii  rules  "'as  are  necessary  to  carry  out  the  pro- 
visions of  tiiis  Act."  ^"^  Section  437d  (a)  (9)  authorizes 
it  to  "formulate  general  policy  with  respect  to  the  ad- 
ministration of  this  Act"  and  enumerated  sections  of 
Title  iS's  criminal  code,  '""^  as  to  ail  of  which  provisions 
the  Commission  "has  primary  jurisdiction  wi\:h  respect 
to  [their]  civil  enforcement."  §  437c  (b).'"  The  Com- 
mission is  authorized  under  §  437f  (a)  to  render  advisory 
opinions  with  respect  to  activities  possibly  violating  the 
Act,  the  Title  IS  sections,  or  the  campaign  funding  pro- 
visions of  Title  26/"  the  effect  of  which  is  that  "[n]ot- 
withstanding  any  other  provision  oi  law,  any  person  with 
respect  to  whom  an  advisory  opinion  is  rendered  .  .  .  who 

^*°  In  administering  Chapters  95  and  &&  of  Title  26,  which  provide 
for  funding  of  Presidential  election  and  priiaa.y  campaigns,  respec- 
tively, the  Commission  is  empowered,  inter  alia,  "to  prescribe  such 
rules  and  regulations  ...  as  it  deems  necessary  to  carry  out  the 
functions  and  duties  imposed  on  \i"  by  each  Chapter.  26  U.  S.  C. 
§  9009  (b) .    See  also  26  U.  S.  C.  §  9039  (b) . 

^5°  The  sections  from  Title  18,  incorporated  by  reference  into 
several  of  the  provisions  relating  to  the  Commission's  powers, 
were  either  enacted  or  amended  by  the  1971  Act  or  the  1974  Amend- 
ments. They  are  codified  at  18  U.  S.  C.  §§  608,  610,  611,  613,  614, 
615,  616,  and  617   (hereinafter  referred  to  as  Title  18  sections). 

^^^  Section  437c  (b)  also  provides,  somewhat  redundantly,  that  the 
Commission  "shall  administer,  seek  to  obtain  oorapiiance  with,  and 
formulate  pohcy  with  respect  u>  this  Act"  and  the  Title  18  sections. 

^^2  The  Commission  is  charged  wic-h  the  duty  under  each  Acu  to 
receive  and  pass  upon  requests  by  eligible  candidates  for  campaign 
money  and  certify  them  to  the  Secretary  of  the  Treasury  for  the 
latter's  disbursement  from  the  Fund.  See  26  U.  S.  C.  §§  9003-9007, 
9033-9038. 
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acts  in  good  faith  in  accordance  with  the  provisions  and 
findings  [thereof]  shall  be  presumed  to  be  in  compliance 
with  the  [statutory  provision]  with  respect  to  which 
such  advisory  opinion  is  rendered."  §  437f  (b).  In  the 
course  of  administering  the  provisions  for  Presidential 
campaign  financing,  the  Commission  may  authorize  con- 
vention expenditures  which  exceed  the  statutory  limits. 
26U.S.C.§  9008  (d)(3). 

The  Commission's  enforcement  power  is  both  direct 
and  wide-ranging.  It  may  institute  a  civil  action  for 
(i)  injunctive  or  other  relief  against  "any  acts  or  prac- 
tices which  constitute  or  will  constitute  a  violation  of  this 
Act,"  §  437g  (a)(5) ;  (ii)  declaratory  or  injunctive  relief 
"as  may  be  appropriate  to  implement  or  con  true  [sic] 
any  provision"  of  Chapter  95  of  Title  26,  governing  ad- 
ministration of  funds  for  Presidential  election  campaigns 
and  national  party  conventions,  26  U.  S.  C.  §  9011  (b) 
(1) ;  and  (iii)  "such  injunctive  relief  as  is  appropriate  to 
implement  any  provision"  of  Chapter  96  of  Title  26, 
governing  the  payment  of  matching  funds  for  Presiden- 
tial primary  campaigns,  26  U.  S.  C.  §  9040  (c).  If  after 
the  Commission's  post-disbursement  audit  of  candidates 
receiving  payments  under  Chapter  95  or  96  it  finds  an 
overpayment,  it  is  empowered  to  seek  repayment  of  all 
funds  due  the  Secretary  of  the  Treasury.  26  U.  S.  C. 
§§  9010(b),  9040(b).  In  no  respect  do  the  foregoing 
civil  actions  require  the  concurrence  of  or  participation 
by  the  Attorney  General;  conversely,  the  decision  not  to 
seek  judicial  relief  in  the  above  respects  would  appear  to 
rest  solely  with  the  Commission.^"     With  respect  to  the 


^^^  This  conclusion  seems  to  follow  from  the  manner  in  which  the 
subsections  of  §  437g  interrelate.  Any  person  may  file,  and  the 
Clerk  of  the  House  or  the  Secretary  of  the  Senate  shall  refer, 
believed  or  apparent  civil  or  criminal  violations  to  the  Commission. 
Upon  receipt  of  a  complaint  or  referral,  as  the  c-ase  may  be,  the 
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referenced  Title  18  sections,  §  437g  (a)(7)  provides  that 
if,  after  notice  and  opportunity  for  a  hearing  before  it,  the 
Commission  finds  an  actual  or  threatened  criminal  vio- 
lation, the  Attorney  General  "upon  request  by  the  Com- 
mission .  .  .  shall  institute  a  civil  action  for  relief." 
Finally,  as  "Additional  enforcement  authority,"  §  456  (a) 
authorizes  the  Commission,  after  notice  and  op- 
portunity for  hearing,  to  make  "a  finding  that  a  person 
who,  while  a  candidate  for  Federal  office,  failed  to  file"  a 
required  report  of  contributions  or  expenditures.  If  that 
finding  is  made  within  the  applicable  limitations  period 
for  prosecutions,  the  candidate  is  thereby  "disqualified 
from  becoming  a  candidate  in  any  future  election  for 


Commission  is  directed  to  notify  the  person  involved  and  to  report 
the  violation  to  the  Attorney  General  or  to  make  an  investigation. 
§437g  (a)(2).  The  Commission  shall  conduct  a  hearing  at  that 
person's  request.  §  437g  (a)  (4) .  If  after  its  investigation  the  Com- 
mission "determines  .  .  .  that  there  is  reason  to  believe"  that  a 
"violation  of  this  Act,"  i.  e.,  a  civil  violation,  has  occurred  or  is  about 
to  occur,  it  "may  endeavor  to  correct  such  violation  by  informal 
methods,"  failing  which,  the  Commission  "may  institute  a  civil 
action  for  relief."  §437g  (a)(5).  Finally,  paragraph  (6)  provides 
as  follows: 

"The  Commission  shall  refer  apparent  violations  to  the  appropriate 
law  enforcement  authorities  to  the  extent  that  violations  of  pro- 
visions of  chapter  29  of  Title  18,  United  States  Code,  are  involved, 
or  if  the  Commission  is  imable  to  correct  apparent  violations  of 
this  Act  under  the  authority  given  it  by  paragraph  (5),  or  if  the 
Conomission  determines  tha,t  any  such  referral  is  appropriate." 
§437g  (a)(6)   (emphasis  added). 

While  it  is  clear  that  the  Commission  has  a  duty  to  refer  apparent 
criminal  violations  either  upon  their  initial  receipt  or  after  an  inves- 
tigation, it  would  appear  at  the  very  least  that  the  Commission, 
which  has  "primary  jurisdiction"  with  resp>ect  to  civil  enforcement, 
§  437c  (b),  has  the  sole  discretionary  power  "to  determine"  whether 
or  not  a  civil  violation  has  occurred  or  is  about  to  occur,  and 
consequently  whether  or  not  informal  or  judicial  remedies  will  be 
pursued. 
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Federal  oflSce  for  a  period  of  time  beginning  on  the  date 
of  such  finding  and  ending  one  year  after  the  expiration 
of  the  term  of  the  Federal  office  for  which  such  person 
was  a  candidate."  ^^^    Ihid. 

The  body  in  which  this  authority  is  reposed  consists 
of  eight  members/"  The  Secretary  of  the  Senate  and  the 
Clerk  of  the  House  of  Representatives  are  ex  officio  mem- 
bers of  the  Commission  without  the  right  to  vote.  Two 
members  are  appointed  by  the  President  pro  tempore  of 
the  Senate  "upon  the  recommendations  of  the  majority 
leader  of  the  Senate  and  the  minority  leader  of  the  Sen- 
ate." '^'"^  Two  more  are  to  be  appointed  by  the  Speaker 
of  the  House  of  Representatives,  likewise  upon  the 
recommendations  of  its  respective  majority  and  minority 
leaders.  The  remaining  two  members  are  appointed  by 
the  President.  Each  of  the  six  voting  members  of  the 
Commission  must  be  confirmed  by  the  majority  of  both 
Houses  of  Congress,  and  each  of  the  three  appointing 
authorities  is  forbidden  to  choose  both  of  their  ap- 
pointees from  the  same  political  party. 

A.  Ripeness 

Appellants  argue  that  given  the  Commission's  extensive 
powers  the  method  of  choosing  its  members  under  §  437c 
(a)(1)  runs  afoul  of  the  separation  of  powers  embedded 
in  the  Constitution,  and  urge  that  as  presently  consti- 
tuted the  Commission's  "existence  be  held  unconstitu- 
tional by  this  Court."  Before  embarking  on  this  or  any 
related  inquiry,  however,  we  must  decide  whether  these 
issues  are  properly  before  us.  Because  of  the  Court  of 
Appeals'  emphasis  on  lack  of  "ripeness"  of  the  issue  re- 


^^*  Such  a  finding  is  subject  to  judicial  review  under  the  Adminis- 
trative Procedure  Act,  5  U.  S.  C.  §  701  et  seq. 

i"2  U.  S.  C.  §  437c  (a)(1),  set  forth  in  the  Appendix,  infra, 
at  155. 

156  §  437c  (a)(1)(A). 
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lating  to  the  method  of  appointment  of  the  members  of 
the  Commission,  we  find  it  necessary  to  focus  particularly 
on  that  consideration  in  this  section  of  our  opinion. 

We  have  recently  recognized  the  distinction  between 
jurisdictional  limitations  imposed  by  Art.  Ill  and 
"[p]roblems  of  prematurity  and  abstractness"  that 
may  prevent  adjudication  in  all  but  the  exceptional 
case.  Socialist  Labor  Party  v.  Gilligan,  406  U.  S.  583, 
588  (1972).  In  Regional  Rail  Reorganization  Act  Cases, 
419  U.  S.  102,  140  (1974),  we  stated  that  "ripeness  is 
peculiarly  a  question  of  timing,"  and  therefore  the  pas- 
sage of  months  between  the  time  of  the  decision  of  the 
Court  of  Appeals  and  our  present  ruling  is  of  itself  sig- 
nificant. We  likewise  observed  in  the  Reorganization 
Act  Cases  that: 

"Thus,  occurrence  of  the  conveyance  allegedly  vio- 
lative of  Fifth  Amendment  rights  is  in  no  way 
hypothetical  or  speculative.  Where  the  inevita- 
bility of  the  operation  of  a  statute  against  certain 
individuals  is  patent,  it  is  irrelevant  to  the  existence 
of  the  justiciable  controversy  that  there  will  be  a 
time  delay  before  the  disputed  provisions  will  come 
into  effect."     419  U.  S.,  at  143. 

The  Court  of  Appeals  held  that  of  the  five  specific 
certified  questions  directed  at  the  Commission's  authority, 
only  its  powers  to  render  advisory  opinions  and  to  author- 
ize excessive  convention  expenditures  were  ripe  for  ad- 
judication. The  Court  held  that  the  remaining  aspects 
of  the  Commission's  authority  could  not  be  adjudicated 
because  "in  its  present  stance,  this  litigation  does  not 
present  the  court  with  the  concrete  facts  that  are  neces- 
sary to  an   informed   decision."^"     519  F.   2d,  at  893. 


157  The  Court  of  Appeals,  following  the  sequence  of  the  certified 
questions,  adopted  a  piecemeal  approach  to  the  six  questions,  repro- 
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Since  the  entry  of  judgment  by  the  Court  of  Appeals, 
the  Commission  has  undertaken  to  issue  rules  and  regu- 
lations under  the   authority  of   §438  (a)  (10).     While 


duced  below,  concerning  the  method  of  appointment  and  powers 
of  the  Commission.  Its  basic  holding,  in  answer  to  question  8  (a), 
was  that  "Congress  has  the  constitutional  authority  to  establish  and 
appoint  [the  Conmiission]  to  carry  out  appropriate  legislative  func- 
tions." 519  F.  2d,  at  890.  Appellants'  claim,  embodied  in  questions 
8  (b)  through  8  (f),  that  the  Commission's  powers  go  well  beyond 
"legislative  functions"  and  are  facially  invalid  was  in  an  overarching 
sense  not  ripe,  since  "[w]hether  particular  powers  are  predominately 
executive  or  judicial,  or  insufficiently  related  to  the  exercise  of  appro- 
priate legislative  power  in  an  abstract  question  .  .  .  better  decided  in 
the  context  of  a  particular  factual  controversy."  Id.,  at  892.  While 
some  of  the  statutory  grants  such  as  civil  enforcement  and  candidate 
disqualification  powers  (questions  8(c)  and  8(e))  raised,  in  the 
court's  view,  "very  serious  constitutional  questions,"  only  the  pwwer 
of  the  Commission  to  issue  advisory  opinions  imder  §  437f  (a)  was 
ripe  in  the  context  of  an  attack  on  Congress'  method  of  appoint- 
ment. Even  then,  beyond  the  Commission's  power  to  inform  the 
pubhc  of  its  interpretations,  the  question  whether  Congress  under 
§  437f  (b)  could  validly  give  substantive  effect  to  the  Commission's 
opinions  in  later  civil  and  criminal  enforcement  proceedings  should, 
the  Court  of  Appeals  held,  await  a  case  in  which  a  defense  based  on 
§  437f  (b)  was  asserted.  Finally,  the  question  of  the  Commission's 
power  vmder  26  U.  S.  C.  §9008  (d)(3)  to  authorize  nominating 
convention  expenditures  in  excess  of  the  statutory  hmits  (question 
8  (f)),  was  found  ripe  because  appellants  had  not  challenged  it  in 
relation  to  the  method  of  appointment  but  had  asserted  only  that 
26  U.  S.  C.  §9008  (d)(3)  vested  excessive  discretion  in  the  Com- 
mission. The  Court  of  Appeals  found  that  Congress  Had  provided 
sufficient  guidelines  to  withstand  that  attack. 

The  Court  of  Appeals  accordingly  answered  the  six  certified  ques- 
tions as  follows: 

"8.  Do  the  provisions  in  the  challenged  statutes  concerning  the 
powers  and  method  of  appointment  of  the  Federal  Election  Com- 
mission violate  the  rights  of  one  or  more  of  the  plaintiffs  under 
the  constitutional  separation  of  powers,  the  First,  Fourth,  Fifth, 
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many  of  its  other  functions  remain  as  yet  unexercised, 
the  date  of  their  all  but  certain  exercise  is  now  closer 
by  several  months  than  it  was  at  the  time  the  Court  of 
Appeals  ruled.  Congress  was  understandably  most  con- 
cerned with  obtaining  a  final  adjudication  of  as  many 
issues  as  possible  litigated  pursuant  to  the  provisions  of 
§  437h.     Thus,   in   order   to  decide   the   basic   question 

Sixth,  or  Ninth  Amendment,  Article  I,  Section  2,  Clause  6,  Article  I, 
Section  5,  Clause  1,  or  Article  III? 

"(a)  Does  2  U.  S.  C.  §  437c  (a)  violate  such  rights  by  the 
method  of  appointment  of  the  Federal  Election  Commission? 

"Answer:  NO 

"(b)  Do  2  U.  S.  C.  §§  437d  and  437g  violate  such  rights,  in  that 
they  entrust  administration  and  enforcement  of  the  FECA  to  the 
Federal  Election  Commission? 

"Answer:  NO  as  to  the  power  to  issue  advisory  opinions;  UN- 
RIPE as  to  all  else. 

"(c)  Does  2  U.  S.  C.  §  437g  (a)  violate  such  rights,  in  that  it 
empowers  the  Federal  Election  Commission  and  the  Attorney  Gen- 
eral to  bring  civil  actions  (including  proceedings  for  injunctions) 
against  any  person  who  has  engaged  or  who  may  engage  in  acts 
or  practices  which  violate  the  Federal  Election  Campaign  Act,  as 
amended,  or  §§  608,  610,  611,  613,  614,  615,  616,  or  617  of  Title  18? 

"Answer:  UNRIPE  FOR  RESOLU'HON 

"(d)  Does  2  U.  S.  C.  §  438  (c)  violate  such  rights,  in  that  it 
emp>owers  the  Federal  Election  Commission  to  make  rules  under  the 
the  FECA  in  the  manner  specified  therein? 

"Answer:  UNRIPE  FOR  RESOLUTION 

"(e)  Does  2  U.  S.  C.  §  456  violate  such  rights,  in  that  it  imposes 
a  temporary  disquaUfication  on  any  candidate  for  election  to  federal 
office  who  is  foimd  by  the  Federal  Election  Commission  to  have 
failed  to  file  a  report  required  by  Title  III  of  the  Federal  Election 
Campaign  Act,  as  amended  f 

"Answer:  UNRIPE  FOR  RESOLUTION 

(f)  Does  §9008  of  the  Internal  Revenue  Code  of  1954  violate 
such  rights,  in  that  it  empowers  the  Federal  Election  Commission 
to  authorize  expenditures  of  the  national  committee  of  a  party 
with  respect  to  presidential  nominating  conventions  in  excess  of 
the  limits  enumerated  therein? 

"Answer:  NO" 
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whether  the  Act's  provision  for  appointment  of  the  mem- 
bers of  the  Commission  violates  the  Constitution,  we 
believe  we  are  warranted  in  considering  all  of  those 
aspects  of  the  Commission's  authority  which  have  been 
presented  by  the  certified  questions/^^ 

Party  litigants  with  sufficient  concrete  interests  at 
stake  may  have  standing  to  raise  constitutional  questions 
of  separation  of  powers  with  respect  to  an  agency  desig- 
nated to  adjudicate  their  rights.  Palmore  v.  United 
States,  411  U.  S.  389  (1973);  Glidden  Co.  v.  Zdanok, 
370  U.  S.  530  (1962);  Coleman  v.  Miller,  307  U.  S.  433 
(1939).  In  Glidden,  of  course,  the  challenged  adjudica- 
tion had  already  taken  place,  whereas  in  this  case  appel- 
lants claim  is  of  impending  future  rulings  and  determina- 
tions by  the  Commission.  But  this  is  a  question  of 
ripeness,  rather  than  lack  of  case  or  controversy  under 
Art,  III,  and  for  the  reasons  to  which  we  have  previously 
adverted  we  hold  that  appellants'  claims  as  they  bear 
upon  the  method  of  appointment  of  the  Commission's 
members  may  be  presently  adjudicated. 

B.  The  Merits 
Appellants   urge   that  since  Congress  has  given   the 


158  With  respect  to  the  Commission's  power  under  26  U.  S.  C. 
§9008  (d)(3)  to  authorize  excessive  convention  expenditures  (ques- 
tion 8  (f)),  the  fact  that  appellants  in  the  Court  of  Appeals  may 
have  focused  their  attack  primarily  or  even  exclusively  upon  the 
asserted  lack  of  standards  attendant  to  that  power,  see  n.  157, 
supra,  does  not  foreclose  them  from  challenging  that  power  in  rela- 
tion to  Congress'  method  of  appointment  of  the  Commission's 
members.  Question  8  (f)  asks  whether  vesting  the  Commission 
with  this  power  under  26  U.  S.  C.  §9008  violates  "such  nghts," 
which  by  reference  to  question  8  includes  "the  rights  of  [appellants] 
under  the  constitutional  separation  of  powers."  Since  the  certified 
questions  themselves  provide  our  jurisdictional  framework,  §  437h 
(b),  the  separation  of  powers  aspect  of  appellants  attack  on  26 
U.  S.  C.  §  9008  (d)  (3)  is  properly  before  this  Court. 
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Commission  wide-ranging  rule-making  and  enforcement 
powers  with  respect  to  the  substantive  provisions  of  the 
Act,  Congress  is  precluded  under  the  principle  of  separa- 
tion of  powers  from  vesting  in  itself  the  authority  to  ap- 
point those  who  will  exercise  such  authority.  Their 
argument  is  based  on  the  language  of  Art.  II,  §  2,  cl.  2,  of 
the  Constitution,  which  provides  in  pertinent  part  as 
follows : 

"[The  President]  shall  nominate,  and  by  and  with 
the  Advice  and  Consent  of  the  Senate,  shall  ap- 
point ...  all  other  Officers  of  the  United  States, 
whose  Appointments  are  not  herein  otherwise  pro- 
vided for,  and  which  shall  be  established  by  Law: 
but  the  Congress  may  by  Law  vest  the  Appoint- 
ment of  such  inferior  Officers,  as  they  think  proper, 
in  the  President  alone,  in  the  Courts  of  Law,  or  in 
the  Heads  of  Departments." 

Appellants'  argument  is  that  this  provision  is  the 
exclusive  method  by  which  those  charged  with  executing 
the  laws  of  the  United  States  may  be  chosen.  Congress, 
they  assert,  cannot  have  it  both  ways.  If  the  legislature 
wishes  the  Commission  to  exercise  all  of  the  conferred 
powers,  then  its  members  are  in  fact  "Officers  of  the 
United  States"  and  must  be  appointed  under  the  Ap- 
pointments Clause.  But  if  Congress  insists  upon  retain- 
ing the  power  to  appoint,  then  the  members  of  the  Com- 
mission may  not  discharge  those  many  functions  of  the 
Commission  which  can  be  performed  only  by  "Officers  of 
the  United  States,"  as  that  term  must  be  construed 
within  the  doctrine  of  separation  of  powers. 

Appellee  Federal  Election  Commission  and  amici  in 
support  of  the  Commission  urge  that  the  Framers  of  the 
Constitution,  while  mindful  of  the  need  for  checks  and 
balances  among  the  three  branches  of  the  National  Gov- 
ernment, had  no  intention  of  denying  to  the  Legislative 
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Branch  authority  to  appoint  its  own  officers.  Congress, 
either  under  the  Appointments  Clause  or  under  its  grants 
of  substantive  legislative  authority  and  the  Necessary 
and  Proper  Clause  in  Art.  I,  is  in  their  view  empowered 
to  provide  for  the  appointment  to  the  Commission  in  the 
manner  which  it  did  because  the  Commission  is  perform- 
ing "appropriate  legislative  functions." 

The  majority  of  the  Court  of  Appeals  recognized  the 
importance  of  the  doctrine  of  separation  of  powers  which 
is  at  the  heart  of  our  Constitution,  and  also  recognized 
the  principle  enunciated  in  Springer  v.  Pkillipine  Islands, 
277  U.  S.  189  (1928),  that  the  Legislative  Branch  may 
not  exercise  executive  authority  by  retaining  the  power 
to  appoint  those  who  will  execute  its  laws.  But  it 
described  appellants'  argument  based  upon  Art.  II,  §  2, 
cl.  2,  as  "strikingly  syllogistic,"  and  concluded  that  Con- 
gress had  sufficient  authority  under  the  Necessary  and 
Proper  Clause  of  Art.  I  of  the  Constitution  not  only  to 
establish  but  appoint  the  Commission's  members.  As 
we  have  earlier  noted,  it  upheld  the  constitutional  valid- 
ity of  congressional  vesting  of  certain  authority  in  the 
Commission,  and  concluded  that  the  question  of  the  con- 
stitutional validity  of  the  vesting  of  its  remaining  func- 
tions was  not  yet  ripe  for  review.  The  three  dissenting 
judges  in  the  Court  of  Appeals  concluded  that  the 
method  of  appointment  for  the  Commission  did  violate 
the  separation  of  powers. 

1.  Separation  of  Powers 

We  do  not  thini:  appellants'  arguments  based  upon 
Art.  II,  §  2,  cl.  2,  of  the  Constitution  may  be  so  easily 
dismissed  as  did  the  majority  of  the  Court  of  Appeals. 
Our  inquiry  of  necessity  touches  upon  the  fundamental 
principles  of  the  Government  established  by  the  Framers 
of  the  Constitution,  and  all  litigants  and  all  of  the  courts 
which  have  addressed  themselves  to  the  matter  start 
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on  common  ground  in  the  recognition  of  the  intent  of 
the  Framers  that  the  powers  of  the  three  great  branches 
of  the  National  Government  be  largely  separate  from 
one  another. 

James  Madison,  writing  in  the  Federalist  No.  47/^^ 
defended  the  work  of  the  Framers  against  the  charge 
that  these  three  governmental  powers  were  not  entirely 
separate  from  one  another  in  the  proposed  Constitution. 
He  asserted  that  while  there  was  some  admixture,  the 
Constitution  was  nonetheless  true  to  Montesquieu's  well- 
known  maxim  that  the  legislative,  executive,  and  judicial 
departments  ought  to  be  separate  and  distinct: 

"The  reasons  on  which  Montesquieu  grounds  his 
maxim  are  a  further  demonstration  of  his  meaning. 
'When  the  legislative  and  executive  powers  are 
united  in  the  same  person  or  body,'  says  he,  'there 
can  be  no  liberty,  because  apprehensions  may  arise 
lest  the  same  monarch  or  senate  should  enact  tyran- 
nical laws  to  execute  them  in  a  tyrannical  manner.' 
Again:  'Were  the  power  of  judging  joined  with  the 
legislative,  the  life  and  liberty  of  the  subject  would 
be  exposed  to  arbitrary  control,  for  the  judge  would 
then  be  the  legislator.  Were  it  joined  to  the  execu- 
tive power,  the  judge  might  behave  with  all  the 
violence  of  an  oppressor.'  Some  of  these  reasons 
are  more  fully  explained  in  other  passages;  but 
briefly  stated  as  they  are  here,  they  sufficiently 
establish  the  meaning  which  we  have  put  on  this 
celebrated  maxim  of  this  celebrated  author."  "" 

Yet  it  is  also  clear  from  the  provisions  of  the  Constitu- 
tion itself,  and  from  the  Federalist  Papers,  that  the 
Constitution  by  no  means  contemplates  total  separation 
of  each  of  these  three  essential  branches  of  Government. 


^59  The  Federalist  No.  47   (G.  P.  Putnam's  Sons  ed.  1889). 
16° /rf.,   at  302-303    (emphasis   in   original). 
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The  President  is  a  participant  in  the  law-making  process 
by  virtue  of  his  authority  to  veto  bills  enacted  by  Con- 
gress, The  Senate  is  a  participant  in  the  appointive 
process  by  virtue  of  its  authority  to  refuse  to  confirm 
persons  nominated  to  office  by  the  President.  The  men 
who  met  in  Philadelphia  in  the  summer  of  1787  were 
practical  statesmen,  experienced  in  politics,  who  viewed 
the  principle  of  separation  of  powers  as  a  vital  check 
against  tyranny.  But  they  likewise  saw  that  a  hermetic 
sealing  off  of  the  three  branches  of  Government  from  one 
another  would  preclude  the  establishment  of  a  Nation 
capable  of  governing  itself  effectively. 

Chief  Justice  Taft,  writing  for  the  Court  in  Hampton 
and  Co.  v.  United  States,  276  U.  S.  394  (1928),  after 
stating  the  general  principle  of  separation  of  powers 
found  in  the  United  States  Constitution,  went  on  to 
observe : 

"[T]he  rule  is  that  in  the  actual  administration  of 
the  government  Congress  or  the  Legislature  should 
exercise  the  legislative  power,  the  President  or  the 
State  executive,  the  Governor,  the  executive  power, 
and  the  Courts  or  the  judiciary  the  judicial  power, 
and  in  carrying  out  that  constitutional  division  into 
three  branches  it  is  a  breach  of  the  National  funda- 
mental law  if  Congress  gives  up  its  legislative  power 
and  transfers  it  to  the  President,  or  to  the  Judicial 
branch,  or  if  by  law  it  attempts  to  invest  itself  or 
its  members  with  either  executive  power  or  judicial 
power.  This  is  not  to  say  that  the  three  branches 
are  not  co-ordinate  parts  of  one  government  and 
that  each  in  the  field  of  its  duties  may  not  invoke 
the  action  of  the  two  other  branches  in  so  far  as  the 
action  invoked  shall  not  be  an  assumption  of  the 
constitutional  field  of  action  of  another  branch.  In 
determining  what  it  may  do  in  seeking  assistance 
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from  another  branch,  the  extent  and  character  of 
that  assistance  must  be  fixed  according  to  common 
sense  and  the  inherent  necessities  of  the  govern- 
mental co-ordination."     Supra,  at  406. 

More  recently,  Mr.  Justice  Jackson,  concurring  in  the 
opinion  and  the  judgment  of  the  Court  in  Young stown 
Co.  V.  Sawyer,  343  U.  S.  579,  635  (1952),  succinctly 
characterized  this  understanding: 

"While  the  Constitution  diffuses  power  the  better 
to  secure  Hberty,  it  also  contemplates  that  practice 
will  integrate  the  dispersed  powers  into  a  workable 
government.  It  enjoins  upon  its  branches  separate- 
ness  but  interdependence,  autonomy  but  reciprocity." 

The  Framers  regarded  the  checks  and  balances  that 
they  had  built  into  the  tripartite  Federal  Government 
as  a  self-executing  safeguard  against  the  encroachment 
or  aggrandizement  of  one  branch  at  the  expense  of  the 
other.     As  Madison  put  it  in  t^ederalist  No.  51 : 

"This  policy  of  supplying,  by  opposite  and  rival 
interests,  the  defect  of  better  motives,  might  be 
traced  through  the  whole  system  of  human  affairs, 
private  as  well  as  public.  We  see  it  particularly  dis- 
played in  all  the  subordinate  distributions  of  power, 
where  the  constant  aim  is  to  divide  and  arrange  the 
several  offices  in  such  a  manner  as  that  each  may 
be  a  check  on  the  other — that  the  private  interest 
of  every  individual  may  be  a  sentinel  over  the  pub- 
lic rights.  These  inventions  of  prudence  cannot  be 
less  requisite  in  the  distribution  of  the  supreme 
powers  of  the  State."  ^" 

This  Court  has  not  hesitated  to  enforce  the  principles 
of  separation  of  powers  embodied  in  the  Constitution 


161  The  Federalist  No.  51,  at  323-324. 
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when  their  application  has  proved  necessary  for  the 
decisions  of  cases  and  controversies  properly  before  it. 
The  Court  has  held  that  executive  or  administrative 
duties  of  a  nonjudicial  nature  may  not  be  imposed  on 
judges  holding  office  under  Art.  Ill  of  the  Constitution. 
United  States  v.  Ferreira,  13  How.  40  (1851) ;  Hayburn's 
Case,  2  Dall.  409  (1792).  The  Court  has  held  that  the 
President  may  not  execute  and  exercise  legislative  author- 
ity belonging  only  to  Congress.  Youngstown  Co.  v. 
Sawyer,  supra.  In  the  course  of  its  opinion  in  that  case, 
the  Court  said : 

"In  the  framework  of  our  Constitution,  the  Presi- 
dent's power  to  see  that  the  laws  are  faithfully 
executed  refutes  the  idea  that  he  is  to  be  a  law- 
maker. The  Constitution  limits  his  functions  in 
the  lawmaking  process  to  the  recommending  of  laws 
he  thinks  wise  and  the  vetoing  of  laws  he  thinks  bad. 
And  the  Constitution  is  neither  silent  nor  equivocal 
about  who  shall  make  laws  which  the  President  is  to 
execute.  The  first  section  of  the  first  article  says 
that  'All  legislative  Powers  herein  granted  shall  be 
vested  in  a  Congress  of  the  United  States  ....'" 
Id.,  at  587-588. 

More  closely  in  point  to  the  facts  of  the  present  case 
is  this  Court's  decision  in  Springer  v.  Philippine  Islands, 
supra,  where  the  Court  held  that  the  legislature  of  the 
Philippine  Islands  could  not  provide  for  legislative  ap- 
pointment to  executive  agencies. 

2.  The  Appointments  Clause 

The  principle  of  separation  of  powers  was  not  simply 
an  abstract  generalization  in  the  minds  of  the  Framers: 
it  was  woven  into  the  document  that  they  drafted 
in  Philadelphia  in  the  summer  of  1787.  Article  I  de- 
clares:  "All  legislative  Powers  herein  granted  shall  be 
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vested  in  a  Congress  of  the  United  States."  Article 
II  vests  the  executive  power  "in  a  President  of  the  United 
States  of  America,"  and  Art.  Ill  declares  that  "the 
judicial  Power  of  the  United  States,  shall  be  vested  in 
one  supreme  Court,  and  in  such  inferior  Courts  as  the 
Congress  may  from  time  to  time  ordain  and  establish." 
The  further  concern  of  the  Framers  of  the  Constitution 
with  maintainence  of  the  separation  of  powers  is  found 
in  the  so-called  "Ineligibility"  and  "Incompatibility" 
Clauses  contained  in  §  6  of  Art.  I : 

"No  Senator  or  Representative  shall,  during  the 
Time  for  which  he  was  elected,  be  appointed  to 
any  civil  Office  under  the  Authority  of  the  United 
States,  which  shall  have  been  created,  or  the  Emolu- 
ments whereof  shall  have  been  encreased  during 
such  time;  and  no  Person  holding  any  Office  under 
the  United  States,  shall  be  a  Member  of  either 
House  during  his  Continuance  in  Office." 

It  is  in  the  context  of  these  cognate  provisions  of 
the  document  that  we  must  examine  the  language  of 
Art.  II,  §  2,  el.  2,  which  appellants  contend  provides  the 
only  authorization  for  appointment  of  those  to  whom 
substantial  executive  or  administrative  authority  is  given 
by  statute.  Because  of  the  importance  of  its  language, 
we  again  set  out  the  provision : 

"[The  President]  shall  nominate,  and  by  and  with 
the  Advice  and  Consent  of  the  Senate,  shall  appoint 
Ambassadors,  other  public  Ministers  and  Consuls, 
Judges  of  the  supreme  Court,  and  all  other  Officers 
of  the  United  States,  whose  Appointments  are  not 
herein  otherwise  provided  for,  and  which  shall  be 
established  by  Law:  but  the  Congress  may  by  Law 
vest  the  Appointment  of  such  inferior  Officers,  as 
they  think  proper,  in  the  President  alone,  in  the 
Courts  of  Law,  or  in  the  Heads  of  Departments." 
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The  Appointments  Clause  could,  of  course,  be  read 
as  merely  dealing  with  etiquette  or  protocol  in  describ- 
ing "Oflficers  of  the  United  States,"  but  the  drafters  had 
a  less  frivolous  purpose  in  mind.  This  conclusion  is 
supported  by  language  from  United  States  v.  Germaine, 
99  U.  S.  508,  509-510  (1878) : 

"The  Constitution  for  purposes  of  appointment  very 
clearly  divides  all  its  oflGicers  into  two  classes.  The 
primary  class  requires  a  nomination  by  the  President 
and  confirmation  by  the  Senate.  But  foreseeing  that 
when  offices  became  numerous,  and  sudden  remov- 
als necessary,  this  mode  might  be  inconvenient,  it 
was  provided  that,  in  regard  to  oflScers  inferior  to 
those  specially  mentioned,  Congress  might  by  law 
vest  their  appointment  in  the  President  alone,  in 
the  courts  of  law,  or  in  the  heads  of  departments. 
That  all  persons  who  can  be  said  to  hold  an  office 
under  the  government  about  to  be  established  under 
the  Constitution  were  intended  to  be  included  within 
one  or  the  other  of  these  modes  of  appointment 
there  can  be  little  doubt."     (Emphasis  supplied.) 

We  think  that  the  term  "Officers  of  the  United  States" 
as  used  in  Art.  II,  defined  to  include  "all  persons  who 
can  be  said  to  hold  an  office  under  the  government"  in 
United  States  v.  Germaine,  supra,  is  a  term  intended  to 
have  substantive  meaning.  We  think  its  fair  import  is 
that  any  appointee  exercising  significant  authority  pur- 
suant to  the  laws  of  the  United  States  is  an  Officer  of 
the  United  States,  and  must,  therefore,  be  appointed  in 
the  manner  prescribed  by  §  2,  cl.  2  of  that  Article. 

If  "all  persons  who  can  be  said  to  hold  an  office  under 
the  government  about  to  be  established  under  the  Con- 
stitution were  intended  to  be  included  within  one  or 
the  other  of  these  modes  of  appointment,"  United  States 
V.  Germaine,  supra,  it  is  difficult  to  see  how  the  mem- 
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bers  of  the  Commission  may  escape  inclusion.  If  a  Post- 
master first  class,  Myers  v.  United  States,  272  U.  S.  52 
(1926),  and  the  Clerk  of  a  District  Court,  Matter  of  Hen- 
nen,  13  Pet.  230  (1839),  are  inferior  officers  of  the  United 
States  within  the  meaning  of  the  Appointments  Clause, 
as  they  are,  surely  the  Commissioners  before  us  are  at  the 
very  least  such  "inferior  Officers"  within  the  meaning  of 
that  Clause.'"== 

Although  two  members  of  the  Commission  are  initially 
selected  by  the  President,  his  nominations  are  subject  to 
confirmation  not  merely  by  the  Senate,  but  by  the  House 
of  Representatives  as  well.  The  remaining  four  voting 
members  of  the  Commission  were  appointed  by  the 
President  pro  tempore  of  the  Senate  and  by  the  Speaker 
of  the  House.  While  the  second  part  of  the  Clause 
authorizes  Congress  to  vest  the  appointment  of  the 
officers  described  in  that  part  in  "the  Courts  of  Law, 
or  in  the  Heads  of  Departments,"  neither  the  Speaker 
of  the  House  nor  the  President  pro  tempore  of  the 
Senate  comes  within  this  language. 

The  phrase  "Heads  of  Departments,"  used  as  it  is  in 
conjunction  with  the  phrase  "Courts  of  Law,"  suggests 
that  the  Departments  referred  to  are  themselves  in  the 
Executive  Branch  or  at  least  have  some  connection  with 
that  branch.  While  the  Clause  expressly  authorizes 
Congress  to  vest  the  appointment  of  certain  officers  in 
the  "Courts  of  Law,"  the  absence  of  similar  language 


162  "Officers  of  the  United  States"  do  not  include  all  employees 
of  the  United  States,  but  there  is  no  claim  made  that  the  Com- 
missioners are  employees  of  the  United  States  rather  than  officers. 
Employees  are  lesser  functionaries  subordinate  to  officers  of  the 
United  States,  see  Auffnwrdt  v.  Hedden,  137  U.  S.  310,  327  (1890); 
United  States  v.  Germaine,  supra,  whereas  the  Commissioners, 
appointed  for  a  statutory  term,  are  not  subject  to  the  control  or 
direction  of  any  other  executive,  judicial,  or  legislative  authority. 
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to  include  Congress  must  mean  that  neither  Congress 
nor  its  officers  were  included  within  the  language  "Heads 
of  Departments"  in  this  part  of  cl.  2. 

Thus  with  respect  to  four  of  the  six  voting  members 
of  the  Commission,  neither  the  President,  the  head  of  any 
department,  nor  the  judiciary  has  any  voice  in  their 
selection. 

The  Appointments  Clause  specifies  the  method  of  ap- 
pointment only  for  "Ofiicers  of  the  United  States"  whose 
appointment  is  not  "otherwise  provided  for"  in  the  Con- 
stitution, But  there  is  no  provision  of  the  Constitution 
remotely  providing  any  alternative  means  for  the  selec- 
tion of  the  members  of  the  Commission  or  for  anybody 
like  them.  Appellee  Commission  has  argued,  and  the 
Court  of  Appeals  agreed,  that  the  Appointments  Clause 
of  Art.  II  should  not  be  read  to  exclude  the  "inherent 
power  of  Congress"  to  appoint  its  own  officers  to  perform 
functions  necessary  to  that  body  as  an  institution.  But 
there  is  no  need  to  read  the  Appointments  Clause  con- 
trary to  its  plain  language  in  order  to  reach  the  result 
sought  by  the  Court  of  Appeals.  Article  I,  §  2,  cl.  5,  ex- 
pressly authorizes  the  selection  of  the  President  pro  tem- 
pore of  the  Senate,  and  §  3,  cl.  5,  of  that  Article  provides 
for  the  selection  of  the  Speaker  of  the  House.  Ranking 
nonmembers,  such  as  the  Clerk  of  the  House  of  Represen- 
tatives, are  elected  under  the  internal  rules  of  each 
House  "^  and  are  designated  by  statute  as  "ofiicers  of 


i®3  Rule  II  of  the  Riiles  of  the  House  of  Representatives,  the 
earliest  form  of  which  was  adopted  in  1789,  provides  for  the  election 
by  the  House,  at  the  commencement  of  each  Congress,  of  a  Clerk, 
Sergeant-at-Arms,  Doorkeeper,  Postmaster,  and  Chaplain,  each  of 
which  in  turn  is  given  appointment  power  over  the  employees  of  his 
department.  Jefferson's  Manual  and  the  Rules  of  the  House  of 
Representatives  §§  635-636.  While  there  is  apparently  no  equiva- 
lent rule  on  the  Senate  side,  one  of  the  first  orders  of  business  at 
the  first  session  of  the  Senate,  March  1789,  was  to  elect  a  Secretary 
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the  Congress."  ^^  There  is  no  occasion  for  us  to  decide 
whether  any  of  these  member  officers  are  "Officers  of  the 
United  States"  whose  "appointment"  is  otherwise  pro- 
vided for  within  the  meaning  of  the  Appointments 
Clause,  since  even  if  they  were  such  officers  their  ap- 
pointees would  not  be.  Contrary  to  the  fears  expressed 
by  the  majority  of  the  Court  of  Appeals,  nothing  in  our 
holding  with  respect  to  Art.  II,  §  2,  cl.  2,  will  deny  to 
Congress  "all  power  to  appoint  its  own  inferior  officers 
to  carry  out  appropriate  legislative  functions."  ^^^ 

Apj)ellee  Commission  and  amid  contend  somewhat 
obliquely  that  because  the  Framers  had  no  intention  of 
relegating  Congress  to  a  position  below  that  of  the  co- 
equal Judicial  and  Executive  Branches  of  the  National 
Government,  the  Appointments  Clause  must  somehow 
be  read  to  include  Congress  or  its  officers  as  among  those 
in  whom  the  appointment  p)ower  may  be  vested.  But 
the  debates  of  the  Constitutional  Convention,  and  the 
Federalist  Papers,  are  replete  with  expressions  of  fear 
that  the  Legislative  Branch  of  the  National  Government 
will  aggrandize  itself  at  the  expense  of  the  other  two 
branches.^®^     The  debates  during  the  Convention,  and  the 


and  a  Doorkeeper.  Senate  Journal,  at  10  (Ist  &  2d  Congress 
1789-1793). 

i«*2  U.  S.  C.  §60-1  (b). 

^^^  Appellee  Commission  has  relied  for  analogous  support  on  the 
existence  of  the  Comptroller  General,  who  as  a  "legislative  officer" 
had  significant  duties  under  the  1971  Act.  Pub.  L.  No.  92-225, 
§  308,  86  Stat.  3.  But  irrespective  of  Congress'  designation,  cf.  31 
U.  S.  C.  §  65(d),  the  Comptroller  General  is  appointed  by  the 
President  in  conformity  with  the  Appointments  Clause.  31  U.  S.  C. 
§42. 

166  2  M.  Farrand,  The  Records  of  the  Federal  Convention  of  1787, 
74,  76  (Yale  Univ.  Press  ed.  1911);  The  Federalist  No.  48,  at  308- 
310  (J.  Madison);  The  Federalist  No.  71,  at  447-448  (J.  Madison). 
See  generally  Watson,  Congress  Steps  Out:  A  Look  at  Congressional 
Control  of  the  Executive,  63  Cal.  L.  Rev.  983,  1029-1048  (1975). 
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evolution  of  the  draft  version  of  the  Constitution,  seem 
to  us  to  lend  considerable  support  to  our  reading  of  the 
language  of  the  Appointments  Clause  itself. 

An  interim  version  of  the  draft  Constitution  had  vested 
in  the  Senate  the  authority  to  appoint  Ambassadors, 
public  Ministers,  and  Judges  of  the  Supreme  Court,  and 
the  language  of  Art.  II  as  finally  adopted  is  a  distinct 
change  in  this  regard.  We  believe  that  it  was  a  delib- 
erate change  made  by  the  Framers  with  the  intent  to 
deny  Congress  any  authority  itself  to  appoint  those 
who  were  "Officers  of  the  United  States."  The  debates 
on  the  floor  of  the  Convention  reflect  at  least  in  part 
the  way  the  change  came  about. 

On  Monday,  August  6,  1787,  the  Committee  on  Detail 
to  which  had  been  referred  the  entire  draft  of  the  Con- 
stitution reported  its  draft  to  the  Convention,  including 
the  following  two  articles  that  bear  on  the  question 
before  us:  ^^^ 

"Article  IX,  Section  1  'The  Senate  of  the  United 
States  shall  have  power  ...  to  appoint  Ambassadors, 
and  Judges  of  the  Supreme  Court.' 

.  .  .  •  • 

"Article  X,  Section  2  '[The  President]  shall  com- 
mission all  the  officers  of  the  United  States;  and 
shall  appoint  officers  in  all  cases  not  otherwise  pro- 
vided for  by  this  Constitution.'  " 

It  will  be  seen  from  a  comparison  of  these  two  articles 
that  the  appointment  of  Ambassadors  and  Judges  was 
confided  to  the  Senate,  and  that  the  authority  to  ap- 
point— not  merely  nominate,  but  to  actually  appoint — 
all  other  officers  was  reposed  in  the  President. 

During  a  discussion  of  a  provision  in  the  same  draft 


16'  J.  Madison,  Notes  of  Debates  in  the  Federal  Convention  of 
1787,  385  (Ohio  Univ.  Press  ed.  1966)  (hereinafter  cited  as  Madi- 
son's Notes). 
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from  the  Committee  on  Detail  which  provided  that  the 
"Treasurer"  of  the  United  States  should  be  chosen  by 
both  Houses  of  Congress,  Mr,  Read  moved  to  strike  out 
that  clause,  "leaving  the  appointment  of  the  Treasurer 
as  of  other  officers  to  the  Executive."  '®^  Opposition  to 
Read's  motion  was  based,  not  on  objection  to  the  prin- 
ciple of  executive  appointment,  but  on  the  particular 
nature  of  the  office  of  the  "Treasurer."  ^^^ 

On  Thursday,  August  23,  the  Convention  voted  to 
insert  after  the  word  "Ambassadors"  in  the  text  of  draft 
Art.  IX  the  words  "and  other  public  Ministers."  Im- 
mediately afterwards,  the  section  as  amended  was  re- 
ferred to  the  "Committee  of  Five."  ^'°  The  following  day 
the  Convention  took  up  Art.  X.  Roger  Sherman  ob- 
jected to  the  draft  language  of  §  2  because  it  conferred 
too  much  power  on  the  President,  and  proposed  to  in- 
sert after  the  words  "not  otherwise  provided  for  by  this 
Constitution"  the  words  "or  by  law."  This  motion  was 
defeated  by  a  vote  of  nine  States  to  one.^^^  On  Septem- 
ber 3  the  Convention  debated  the  Ineligibility  and  In- 
compatibility Clauses  which  now  appear  in  Art.  I,  and 
made  the  Ineligibility  Clause  somewhat  less  stringent.^" 

Meanwhile,  on  Friday,  August  30,  a  motion  had  been 
carried  without  opposition  to  refer  such  parts  of  the 
Constitution  as  had  been  postponed  or  not  acted  upon 
to  a  Committee  of  Eleven.  Such  reference  carried  with 
it  both  Arts.  IX  and  X.  The  following  week  the  Com- 
mittee of  Eleven  made  its  report  to  the  Convention,  in 


^^^  Madison's  Notes,  at  472  (emphasis  added). 

^^®  "Col.  Mason  in  opposition  to  Mr.  Reads  motion  desired  it 
might  be  considered  to  whom  the  money  would  belong;  if  to  the 
people,  the  legislature  representing  the  people  ought  to  appoint  the 
keepers  of  it."    Ibid. 

^'°Id.,  at  521. 

1^^  Id.,  at  527. 

^'Ud.,  at  571-573. 
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which  the  present  language  of  Art.  II,  §  2,  cl.  2,  dealing 
with  the  authority  of  the  President  to  nominate  is  found, 
virtually  word  for  word,  as  §  4  of  Art.  X.^"  The  same 
Committee  also  reported  ^  revised  Article  concerning  the 
Legislative  Branch  to  the  Convention.  The  changes  are 
obvious.  In  the  final  version,  the  Senate  is  shorn  of  its 
power  to  appoint  Ambassadors  and  Judges  of  the  Su- 
preme Court.  The  President  is  given,  not  the  power  to 
appoint  public  officers  of  the  United  States,  but  only  the 
right  to  nominate  them,  and  a  provision  is  inserted  by 
virtue  of  which  Congress  may  require  Senate  confirmation 
of  his  nominees. 

It  would  seem  a  fair  surmise  that  a  compromise  had 
been  made.  But  no  change  was  made  in  the  concept  of 
the  term  "Officers  of  the  United  States,"  which  since 
it  had  first  appeared  in  Art.  X  had  been  taken  by  all 
concerned  to  embrace  all  appointed  officials  exercising 
responsibility  under  the  public  laws  of  the  Nation. 

Appellee  Commission  and  amid  urge  that  because  of 
what  they  conceive  to  be  the  extraordinary  authority 
reposed  in  Congress  to  regulate  elections,  this  case  stands 
on  a  different  footing  than  if  Congress  had  exercised  its 
legislative  authority  in  another  field.  There  is  of  course 
no  doubt  that  Congress  has  express  authority  to  regulate 
congressional  elections,  by  virtue  of  the  power  conferred 
in  Art.  I,  §  4.^^*  This  Court  has  also  held  that  it  has 
very  broad  authority  to  prevent  corruption  in  national 
Presidential  elections.  Burroughs  v.  United  States,  290 
U.  S.  534  (1934).  But  Congress  has  plenary  author- 
ity  in   all   areas   in   which    it   has   substantive   legisla- 

1"  Id.,  at  575. 

174  "The  Times,  Places  and  Manner  of  holding  Elections  for  Sena- 
tors and  Representatives,  shall  be  prescribed  in  each  State  by  the 
Legislature  thereof;  but  the  Congress  may  at  any  time  by  Law 
make  or  alter  such  Regulations,  except  as  to  the  Place  of  Chusing 
Senators." 
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tive  jurisdiction,  McCulloch  v.  Maryland,  4  Wheat.  316 
(1819),  so  long  as  the  exercise  of  that  authority  does  not 
offend  some  other  constitutional  restriction.  We  see 
410  reason  to  believe  that  the  authority  of  Congress  over 
federal  election  practices  is  of  such  a  wholly  different 
nature  from  the  other  grants  of  authority  to  Congress 
that  it  may  be  employed  in  such  a  manner  as  to  offend 
well  established  constitutional  restrictions  stemming 
from  the  separation  of  powers. 

The  position  that  because  Congress  has  been  given 
explicit  and  plenary  authority  to  regulate  a  field  of  ac- 
tivity, it  must  therefore  have  the  power  to  appoint  those 
who  are  to  administer  the  regulatory  statute  is  both  novel 
and  contrary  to  the  language  of  the  Appointments 
Clause.  Unless  their  selection  is  elsewhere  provided  for, 
all  ofl5cers  of  the  United  States  are  to  be  appointed  in 
accordance  with  the  Clause.  Principal  officers  are  se- 
lected by  the  President  with  the  advice  and  consent  of 
the  Senate.  Inferior  officers  Congress  may  allow  to  be 
appointed  by  the  President  alone,  by  the  heads  of  de- 
partments, or  by  the  judiciary.  No  class  or  type  of 
officer  is  excluded  because  of  its  special  functions. 
The  President  appoints  judicial  as  well  as  executive 
officers.  Neither  has  it  been  disputed — and  apparently 
it  is  not  now  disputed — that  the  Clause  controls  the 
appointment  of  the  members  of  a  typical  administra- 
tive agency  even  though  its  functions,  as  this  Court 
recognized  in  Humphrey's  Executor  v.  United  States, 
295  U.  S.  602,  624  (1935),  may  be  "predominantly 
quasi- judicial  and  quasi-legislative"  rather  than  execu- 
tive. The  Court  in  that  case  carefully  emphasized  that 
although  the  members  of  such  agencies  were  to  be  inde- 
pendent of  the  executive  in  their  day-to-day  operations, 
the  executive  was  not  excluded  from  selecting  them. 
Id.,  at  625-626. 
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Appellees  argue  that  the  legislative  authority  con- 
ferred upon  the  Congress  in  Art.  I,  §  4,  to  regulate  "the 
Times,  Places  and  Manner  of  holding  Elections  for  Sena- 
tors and  Representatives"  is  augmented  by  the  provision 
in  §  5  that  "Each  House  shall  be  the  Judge  of  the 
Elections,  Returns  and  Qualifications  of  its  own  Mem- 
bers." Section  5  confers,  however,  not  a  general  legisla- 
tive power  upon  the  Congress,  but  rather  a  power  "ju- 
dicial in  character"  upon  each  House  of  the  Congress. 
Barry  v.  United  States  ex  rel.  Cunningham,  279  U.  S.  597, 
613  (1929).  The  power  of  each  House  to  judge  whether 
one  claiming  election  as  Senator  or  Representative  has 
met  the  requisite  qualifications,  Powell  v.  McCormack, 
395  U.  S.  486  (1969),  cannot  reasonably  be  translated 
into  a  power  granted  to  the  Congress  itself  to  impose 
substantive  qualifications  on  the  right  to  so  hold  such 
office.  Whatever  power  Congress  may  have  to  legislate 
such  qualifications  must  derive  from  §  4,  rather  than  §  5, 
of  Art.  I. 

Appellees  also  rely  on  the  Twelfth  Amendment  to  the 
Constitution  insofar  as  the  authority  of  the  Commission 
to  regulate  practices  in  connection  with  the  Presidential 
election  is  concerned.  This  Amendment  provides  that 
certificates  of  the  votes  of  the  electors  be  "sealed  [and] 
directed  to  the  President  of  the  Senate,"  and  that  the 
"President  of  the  Senate  shall,  in  the  presence  of  the 
Senate  and  House  of  Representatives,  open  all  the  cer- 
tificates and  the  votes  shall  then  be  counted."  The 
method  by  which  Congress  resolved  the  celebrated  dis- 
puted Hayes-Tilden  election  of  1876,  reflected  in  19  Stat. 
227,  supports  the  conclusion  that  Congress  viewed  this 
Amendment  as  conferring  upon  its  two  Houses  the  same 
sort  of  power  "judicial  in  character,"  Barry  v.  United 
States  ex  rel.  Cunningham,  supra,  at  613,  as  was  con- 
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ferred  upon  each  House  by  Art.  I,  §  5,  with  respect  to 
elections  of  its  own  members. 

We  are  also  told  by  appellees  and  amici  that  Congress 
had  good  reason  for  not  vesting  in  a  Commission  com- 
posed wholly  of  Presidential  appointees  the  authority  to 
administer  the  Act,  since  the  administration  of  the  Act 
would  undoubtedly  have  a  bearing  on  any  incumbent 
President's  campaign  for  re-election.  While  one  cannot 
dispute  the  basis  for  this  sentiment  as  a  practical  matter, 
it  would  seem  that  those  who  sought  to  challenge  incum- 
bent Congressmen  might  have  equally  good  reason  to 
fear  a  Commission  which  was  unduly  responsive  to  Mem- 
bers of  Congress  whom  they  were  seeking  to  unseat. 
But  such  fears,  however  rational,  do  not  by  themselves 
warrant  a  distortion  of  the  Framers'  work. 

Appellee  Commission  and  amici  finally  contend,  and 
the  majority  of  the  Court  of  Appeals  agreed  with  them, 
that  whatever  shortcomings  the  provisions  for  the  ap- 
pointment of  members  of  the  Commission  might  have 
under  Art.  II,  Congress  had  ample  authority  under  the 
Necessary  and  Proper  Clause  of  Art.  I  to  efi'ectuate  this 
result.  We  do  not  agree.  The  proper  inquiry  when 
considering  the  Necessary  and  Proper  Clause  is  not  the 
authority  of  Congress  to  create  an  ofiice  or  a  commission, 
which  is  broad  indeed,  but  rather  its  authority  to  pro- 
vide that  its  own  ofiicers  may  appoint  to  such  ofiice  or 
commission. 

So  framed,  the  claim  that  Congress  may  provide  for 
this  manner  of  appointment  under  the  Necessary  and 
Proper  Clause  of  Art.  I  stands  on  no  better  footing  than 
the  claim  that  it  may  provide  for  such  manner  of  ap- 
pointment because  of  its  substantive  authority  to  regu- 
late federal  elections.  Congress  could  not,  merely 
because  it  concluded  that  such  a  measure  was  "necessary 
and  proper"  to  the  discharge  of  its  substantive  legislative 
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authority,  pass  a  bill  of  attainder  or  ex  post  facto 
law  contrary  to  the  prohibitions  contained  in  §  9  of 
Art.  I.  No  more  may  it  vest  in  itself,  or  in  its  officers, 
the  authority  to  appwDint  officers  of  the  United  States 
when  the  Apjwintments  Clause  by  clear  implication  pro- 
hibits it  from  doing  so. 

The  trilogy  of  cases  from  this  Court  dealing  with  the 
constitutional  authority  of  Congress  to  circumscribe  the 
President's  power  to  remove  Officers  of  the  United  States 
is  entirely  consistent  with  this  conclusion.  In  Myers  v. 
United  States,  272  U.  S.  52  (1926),  the  Court  held  that 
Congress  could  not  by  statute  divest  the  President  of 
the  power  to  remove  an  officer  in  the  Executive  Branch 
whom  he  was  initially  authorized  to  appoint.  In  ex- 
plaining its  reasoning  in  that  case,  the  Court  said: 

"The  vesting  of  the  executive  power  in  the  Presi- 
dent was  essentially  a  grant  of  the  power  to  execute 
the  laws.  But  the  President  alone  and  unaided 
could  not  execute  the  laws.  He  must  execute  them 
by  the  system  of  subordinates  ....  As  he  is 
charged  specifically  to  take  care  that  they  be  faith- 
fully executed,  the  reasonable  implication,  even  in 
the  absence  of  express  words,  was  that  as  part  of 
his  executive  power  he  should  select  those  who  were 
to  act  for  him  under  his  direction  in  the  execution 
of  the  laws. 

"Our  conclusion  on  the  merits,  sustained  by  the 
arguments  before  stated,  is  that  Article  II  grants 
to  the  President  the  executive  power  of  the  Govern- 
ment, i.  e.,  the  general  administrative  control  of 
those  executing  the  laws,  including  the  power  of 
appointment  and  removal  of  executive  officers — a 
conclusion  confirmed  by  his  obligation  to  take  care 
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that  the  laws  be  faithfully  executed  .  .  .  ."     272 
U.  S.,  at  117,  16a-164. 

In  the  later  case  of  Humphrey's  Executor,  where  it 
was  held  that  Congress  could  circumscribe  the  Presi- 
dent's power  to  remove  members  of  independent  regula- 
tory agencies,  the  Court  was  careful  to  note  that  it  was 
dealing  with  an  agency  intended  to  be  independent  of 
executive  authority  "except  in  its  selection."  295  U.  S., 
at  625  (emphasis  in  original).  Wiener  v.  United  States, 
357  U.  S.  349  (1958),  which  applied  the  holding  in 
Humphrey's  Executor  to  a  member  of  the  War  Crimes 
Commission,  did  not  question  in  any  respect  that  mem- 
bers of  independent  agencies  are  not  independent  of  the 
executive  with  respect  to  their  appointments. 

This  conclusion  is  buttressed  by  the  fact  that  Mr. 
Justice  Sutherland,  the  author  of  the  Court's  opinion  in 
Humphrey's  Executor,  likewise  wrote  the  opinion  for  the 
Court  in  Springer  v.  Phillipine  Islands,  supra,  in  which 
it  was  said : 

"Not  having  the  power  of  appointment,  unless 
expressly  granted  or  incidental  to  its  powers,  the 
legislature  cannot  engraft  executive  duties  upon  a 
legislative  oflfice,  since  that  would  be  to  usurp  the 
power  of  appointment  by  indirection;  though  the 
case  might  be  dififerent  if  the  additional  duties 
devolved  upon  an  appointee  of  the  executive."  277 
U.  S.,  at  202. 

3.  The  Commission's  Powers 

Thus,  on  the  assumption  that  all  of  the  powers  granted 
in  the  statute  may  be  exercised  by  an  agency  whose 
members  have  been  appointed  in  accordance  with  the 
Appointments  Clause,^"  the  ultimate  question  is  which. 


"'Since  in  future  legislation  that  may  be  enacted  in  response  to 
today's  decision  Congress  might  choose  not  to  confer  one  or  more 
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if  any,  of  those  powers  may  be  exercised  by  the  present 
Commissioners,  none  of  whom  was  appointed  as  provided 
by  that  Clause.  Our  previous  description  of  the  statu- 
tory provisions,  see  pp.  103-107,  supra,  disclosed  that  the 
Commission's  powers  fall  generally  into  three  categories: 
functions  relating  to  the  flow  of  necessary  information — 
receipt,  dissemination,  and  investigation;  functions  with 
respect  to  the  Commission's  task  of  fleshing  out  the 
statute — rule-making  and  advisory  opinions;  and  func- 
tions necessary  to  ensure  compliance  with  the  statute 
and  rules — informal  procedures,  administrative  determi- 
nations and  hearings,  and  civil  suits. 

Insofar  as  the  powers  confided  in  the  Commission  are 
essentially  of  an  investigative  and  informative  nature, 
falling  in  the  same  general  category  as  those  powers 
which  Congress  might  delegate  to  one  of  its  own  com- 
mittees, there  can  be  no  question  that  the  Commission 
as  presently  constituted  may  exercise  them.  Kilhoum  v. 
Thompson,  103  U.  S.  168  (1880) ;  McGrain  v.  Daugherty, 
273  U.  S.  135  (1927) ;  Eastland  v.  United  States  Service- 
men's Fund,  421  U.  S.  491  (1975).  As  this  Court  stated 
in  McGrain,  supra,  at  175: 

"A  legislative  body  cannot  legislate  wisely  or  effec- 
tively in  the  absence  of  information  respecting  the 
conditions  which  the  legislation  is  intended  to  affect 
or  change;  and  where  the  legislative  body  does  not 
itself  possess  the  requisite  information — which  not 
infrequently  is  true — recourse  must  be  had  to  others 
who  do  possess  it.    Experience  has  taught  that  mere 

of  the  powers  under  discussion  to  a  properly  appointed  agency,  our 
assumption  is  arguendo  only.  Considerations  of  ripeness  prevent 
us  from  deciding,  for  example,  whether  such  an  agency  could  under 
§  456  disqualify  a  candidate  for  federal  election  consistently  with 
Art.  I,  §5,  cl.  1.  With  respect  to  this  and  other  powers  discussed 
at  pp.  131-135,  infra,  we  need  pass  only  upon  their  nature  in  relation 
to  the  Appointments  Clause,  and  not  upon  their  vahdity  vel  non. 
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requests  for  such  information  axe  often  unavailing, 
and  also  that  information  which  is  volunteered  is 
not  always  accurate  or  complete;  so  some  means  of 
compulsion  are  essential  to  attain  what  is  needed. 
All  this  was  true  before  and  when  the  Constitution 
was  framed  and  adopted.  In  that  period  the  power 
of  inquiry — with  enforcing  process — was  regarded 
and  employed  as  a  necessary  and  appropriate  attri- 
bute of  the  power  to  legislate — indeed,  was  treated 
as  inhering  in  it." 

But  when  we  go  beyond  this  type  of  authority  to  the 
more  substantial  powers  exercised  by  the  Conmiission, 
we  reach  a  different  result.  The  Commission's  enforce- 
ment power,  exemplified  by  its  discretionary  power  to 
seek  judicial  relief,  is  authority  that  cannot  possibly  be 
regarded  as  merely  in  aid  of  the  legislative  function  of 
Congress.  A  law  suit  is  the  ultimate  remedy  for  a 
breach  of  the  law,  and  it  is  to  the  President,  and  not  to 
the  Congress,  that  the  Constitution  entrusts  the  respon- 
sibility to  "take  Care  that  the  Laws  be  faithfully  exe- 
cuted."    Art.  II,  §  3. 

Congress  may  undoubtedly  under  the  Necessary  and 
Proper  Clause  create  "offices"  in  the  generic  sense  and 
provide  such  method  of  appointment  to  those  "offices" 
as  it  chooses.  But  Congress'  power  under  that  Clause 
is  inevitably  bounded  by  the  express  language  of  Art.  II, 
§  2,  cl.  2,  and  unless  the  method  it  provides  comports 
with  the  latter,  the  holders  of  those  offices  will  not  be 
"Officers  of  the  United  States."  They  may,  therefore, 
properly  perform  duties  only  in  aid  of  those  functions 
that  Congress  may  carry  out  by  itself,  or  in  an  area 
sufficiently  removed  from  the  administration  and  en- 
forcement of  the  public  law  as  to  permit  them  being 
performed  by  persons  not  "Officers  of  the  United  States." 
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This  Court  observed  more  than  a  century  ago  with 
respect  to  litigation  conducted  in  the  courts  of  the 
United  States: 

"Whether  tested,  therefore,  by  the  requirements  of 
the  Judiciary  Act,  or  by  the  usage  of  the  govern- 
ment, or  by  the  decisions  of  this  court,  it  is  clear 
that  all  such  suits,  so  far  as  the  interests  of  the 
United  States  are  concerned,  are  subject  to  the  di- 
rection, and  within  the  control  of,  the  Attorney- 
General."  Confiscation  Cases,  7  Wall.  454,  458-459 
(1868). 

The  Court  echoed  similar  sentiments  60  years  later  in 
Springer  v.  Philippine  Islands,  277  U.  S.,  at  202,  saying: 

"Legislative  power,  as  distinguished  from  executive 
power,  is  the  authority  to  make  laws,  but  not  to 
enforce  them  or  appoint  the  agents  charged  with 
the  duty  of  such  enforcement.  The  latter  are  exec- 
utive functions.  It  is  unnecessary  to  enlarge  further 
upon  the  general  subject,  since  it  has  so  recently 
received  the  full  consideration  of  this  Court.  Myers 
V.  United  States,  272  U.  S.  52. 

"Not  having  the  power  of  appointment,  imless 
expressly  granted  or  incidental  to  its  powers,  the 
legislature  cannot  engraft  executive  duties  upon  a 
legislative  office,  since  that  would  be  to  usurp  the- 
power  of  appointment  by  indirection;  though  the 
case  might  be  different  if  the  additional  duties  were 
devolved  upon  an  appointee  of  the  executive." 

We  hold  that  these  provisions  of  the  Act,  vesting  in 
the  Commission  primary  resix)nsibility  for  conducting 
civil  litigation  in  the  courts  of  the  United  States  for 
vindicating  public  rights,  violate  Art.  II,  cl.  2,  §  2,  of 
the  Constitution.      Such   functions  may  be  discharged 
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only  by  persons  who  are  "Officers  of  the  United  States" 
within  the  language  of  that  section. 

All  aspects  of  the  Act  are  brought  within  the  Com- 
mission's broad  administrative  powers:  rule-making,  ad- 
visory opinions,  and  determinations  of  eligibility  for 
funds  and  even  for  federal  elective  office  itself.  These 
functions,  exercised  free  from  day-to-day  supervision  of 
either  Congress  ^^®  or  the  Executive  Branch,  are  more 
legislative  and  judicial  in  nature  than  are  the  Commis- 
sion's enforcement  powers,  and  are  of  kinds  usually 
performed  by  independent  regulatory  agencies  or  by 
some  department  in  the  Executive  Branch  under  the 
direction  of  an  Act  of  Congress.  Congress  viewed  these 
broad  powers  as  essential  to  effective  and  impartial  ad- 
ministration of  the  entire  substantive  framework  of  the 


^^^  Before  a  rule  or  regulation  promulgated  by  the  Commission 
under  §  438  (a)  (10)  may  go  into  effect,  it  must  be  transmitted  either 
to  the  Senate  or  House  of  Representatives  together  with  "a  detailed 
explanation  and  justification  of  such  rule  or  regulation."  §  438  (c)  ( 1 ) . 
If  the  House  of  Congress  to  which  the  rule  is  required  to  be  trans- 
mitted disapproves  the  proposed  regulation  within  the  spyecified 
period  of  time,  it  may  not  be  promulgated  by  the  Commission.  Ap- 
pellants make  a  separate  attack  on  this  qualification  of  the  Commis- 
sion's rule-making  authority,  which  is  but  the  most  recent  episode  in 
a  long  tug  of  war  between  the  Executive  and  Legislative  Branches 
of  the  Federal  Government  respecting  the  permissible  extent  of 
legislative  involvement  in  rulemaking  under  statutes  which  have  al- 
ready been  enacted.  The  history  of  these  episodes  is  described  in 
Girmane,  The  Control  of  Federal  Administration  by  Congressional 
Resolutions  and  Committees,  66  Harv.  L.  Rev.  569  (1953);  in  New- 
man and  Keaton,  Congress  and  the  Faithful  Execution  of  Laws — 
Should  Legislators  Supervise  Admmistrators  ?  41  Cal.  L.  Rev.  565; 
and  in  Watson,  Congress  Steps  Out:  A  Look  at  Congressional  Con- 
trol of  the  Executive,  63  Cal.  L.  Rev.  983  (1975).  Because  of  our 
holding  that  the  manner  of  appointment  of  the  members  of  the 
Commission  precludes  them  from  exercising  the  rule-making  powers 
in  question,  we  have  no  occasion  to  address  this  separate  challenge 
of  appellants. 
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Act.  Yet  each  of  these  functions  also  represents  the 
performance  of  a  significant  governmental  duty  exercised 
pursuant  to  a  public  law.  While  the  President  may  not 
insist  that  such  functions  be  delegated  to  an  appointee 
of  his  removable  at  will,  Humphrey's  Executor  v.  United 
States,  supra,  none  of  them  operates  merely  in  aid  of 
congressional  authority  to  legislate  or  is  sufficiently  re- 
moved from  the  administration  and  enforcement  of 
pubUc  law  to  allow  it  to  be  performed  by  the  present 
Commission.  These  administrative  functions  may  there- 
fore be  exercised  only  by  persons  who  are  "Officers  of 
the  United  States."  ''' 


^^^  The  subsidiary  questions  certified  by  the  District  Court  relat- 
ing to  the  composition  of  the  Federal  Election  Commission,  together 
with  our  answers  thereto,  are  as  follows: 

Question  8(a).  Does  2  U.  S.  C.  §  437c  (a)  violate  [the  rights 
of  one  or  more  of  the  plaintiffs  under  the  constitutional  separation 
of  powers,  the  First,  Fourth,  Fifth,  Sixth,  or  Ninth  Amendment, 
Art.  I,  §2,  cl.  6,  Art.  I,  §5,  cl.  1,  or  Art.  Ill]  by  the  method  of 
appointment  of  the  Federal  Election  Commission? 

With  respect  to  the  powers  referred  to  in  Questions  8  (b)-8  (f), 
the  method  of  appointment  violates  Art.  II,  §  2,  cl.  2,  of  the 
Constitution. 

Question  8(b).  Do  2  U.  S.  C.  §§  437d  and  437g  violate  such 
rights,  in  that  they  entrust  administration  and  enforcement  of  the 
FECA  to  the  Federal  Election  Commission? 

Question  8(c).  Does  2  U.  S.  C.  §  437g  (a)  violate  such  rights, 
in  that  it  empowers  the  Federal  Election  Commission  and  the  Attor- 
ney General  to  bring  civil  action  (including  proceedings  for  injunc- 
tions) against  any  person  who  has  engaged  or  who  may  engage  in 
acts  or  practices  which  violate  the  Federal  Election  Campaign  Act, 
as  amended,  or  §§608,  610,  611,  613,  614,  615,  616,  or  617  of 
Title  18? 

Question  8(d).  Does  2  U.  S.  C.  §  438  (c)  violate  such  rights 
in  that  it  empowers  the  Federal  Hection  Commission  to  make  rules 
under  the  FECA  in  the  manner  specified  therein? 

Question  8(e).  Does  2  U.  S.  C.  §456  violate  such  rights,  in 
that  it  imposes  a  temporary  disqualification  on  any  candidate  for 
election  to  federal  office  who  is  found  by  the  Federal  Election  Com- 
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It  is  also  our  view  that  the  Commission's  inability  to 
exercise  certain  powers  because  of  the  method  by  which 
its  members  have  been  selected  should  not  affect  the 
validity  of  the  Commission's  administrative  actions  and 
determinations  to  this  date,  including  its  administration 
of  those  provisions,  upheld  today,  authorizing  the  public 
financing  of  federal  elections.  The  past  acts  of  the 
Commission  are  therefore  accorded  de  facto  validity,  just 
as  we  have  recognized  should  be  the  case  with  respect 
to  legislative  acts  performed  by  legislators  held  to  have 
been  elected  in  accordance  with  an  unconstitutional  ap- 
portionment plan.  Connor  v.  Williams,  404  U.  S.  549, 
550-551  (1972).  See  Ryan  v.  Tinsley,  316  F.  2d  430-432 
(CAIO  1963) ;  Schaefer  v.  Thomson,  251  F.  Supp.  450, 
453  (DC,  Wyo.  1965),  aff'd,  383  U.  S.  269  (1966).  Cf. 
Richmond  v.  United  States,  422  U.  S.  358,  359  (1975) 
(Brennan,  J.,  dissenting).  We  also  draw  on  the  Court's 
practice  in  the  apportionment  and  voting  rights  cases 
and  stay,  for  a  period  not  to  exceed  30  days,  the  Court's 
judgment  insofar  as  it  affects  the  authority  of  the  Com- 
mission to  exercise  the  duties  and  powers  granted  it  under 
the  Act.  This  limited  stay  will  afford  Congress  an  op- 
portunity to  reconstitute  the  Commission  by  law  or  to 
adopt  other  valid  enforcement  mechanisms  without  inter- 
rupting enforcement  of  the  provisions  the  Court  sustains, 
allowing  the  present  Commission  in  the  interim  to  func- 


mission  who  has  failed  to  file  a  report  required  by  Title  III  of  the 
Federal  Election  Campaign  Act,  as  amended f 

Question  8(f).  Does  §9008  of  the  Internal  Revenue  Code  of 
1954  violate  such  rights,  in  that  it  empowers  the  Federal  Election 
Commission  to  authorize  expenditures  of  the  national  committee 
of  a  party  with  respect  to  Presidential  nominating  conventions  in 
excess  of  the  hmits  enumerated  therein? 

The  Federal  Election  Commission  as  presently  constituted  may 
not  under  Art.  II,  §  2,  cl.  2,  of  the  Constitution  exercise  the  powers 
referred  to  in  Questions  8  (b)-8  (f). 
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tion  de  facto  in  accordance  with  the  substantive  pro- 
visions of  the  Act.  Cf.  Georgia  v.  United  States,  411 
U.  S.  526,  541  (1973);  Fortson  v.  Morris,  385  U.  S. 
231,  235  (1965) ;  WMCA,  Inc.  v.  Lomonzo,  377  U.  S.  656, 
675-676  (1964). 
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(Excerpt  from  Opinion  of  Justice  White  concurring-  in  part  and  dissenting  in 

part.) 

II 

I  join  the  answers  in  Part  IV  of  the  Court's  opinion, 
ante,  at  135-136  n.  177,  to  the  questions  certified  by  the 
District  Court  relating  to  the  composition  and  powers  of 
the  Federal  Election  Commission  (FEC),  i.  e.,  questions 
8  (a),  8  (b),  8  (c),  8  (d)  (with  the  qualifications  stated 
injra,  at  26-30),  8  (e)  and  8  (f).  I  also  agree  with  much 
of  that  part  of  the  Court's  opinion,  including  the  con- 
clusions that  these  questions  are  properly  before  us  and 
ripe  for  decision,  that  the  FEC's  past  acts  are  de  facto 
valid,  that  the  Court's  judgment  should  be  stayed,  and 
that  the  FEC  may  function  de  facto  while  the  stay  is  in 
effect. 

The  answers  to  the  questions  turn  on  whether  the  FEC 
is  illegally  constituted  because  its  members  were  not 
selected  in  the  manner  required  by  Art.  II,  §  2,  cl.  2,  the 
Appointments  Clause.  It  is  my  view  that  with  one 
exception    Congress    could    endow    a    properly    consti- 
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tuted  coinmission  with  the  powers  and  duties  it  has  given 
the  :?EC/ 

Section  437c  creates  an  eight-member  FEC.  Tv/o 
members,  the  Secretary  of  ohe  Senate  and  the  Clerk 
of  the  I-Iouse  of  Representatives,  are  ez  officio  members 
without  the  right  to  vote  or  to  hold  an  ?SC  ohice.^  Ci 
the  remaining  six,  two  are  appointed  by  the  President 
pro  tempore  of  the  Senate  upon  the  reconrimendation  of 
the  majority  z'nd  minority  leaders  of  that  body;  two  are 
similarly  appointed  '^y  tlie  Spea^ier  of  the  ^-iouse;  ana 
tv/o  are  appoin'ied  by  the  President  of  tne  United  States. 
The  aDDointment  of  each  of  tr.ese  six  members  is  sub- 
ject  to  connrmation  by  a  majori'oy  of  both  Houses  of  Con- 
gress. §  --.:S7c  (a)(1).  Each  member  is  appointed  for  a 
term,  of  years;  -iioT^e  can  be  an  elected  or  appointed 
oiTxCer  or  em.ployee  of  any  branch  of  the  Government  at 
the  tim.e  of  his  appointment.  §§  437c  (a)(2),  (3).  The 
FEC  is  empowered  to  elect  its  ov/n  ofiicers,  §  437c  (a)  (5), 
and  to  appoin'j  a  sta^u  director  and  general  counse.. 
§437c(f).     Decisions  are  by  a  m^ajority  vote.     §  437c 

It  is  a'D"oarent  that  none  of  the  members  of  the  FSC 


^  That  is,  if  the  FSC  were  properly  constituted,  I  would  answer 
questions  8  (b),  8  (c),  S  (d)  (see  infra,  at  26-30),  and  8  {i)  in  the 
negative.  With  respect  to  question  8  (e),  I  reserve  judgment  on 
the  validity  of  §  456  v/hich  empowers  the  FEC  to  disqualify  a  candi- 
date for  failure  to  nle  certain  reports.  Of  course,  to  the  extent 
thao  the  Court  inva,i:dates  the  expenditure  limitations  of  the  FSCA, 
ante,  Part  I-C,  at  33-53,  the  FEC,  however  appointed,  would  be 
powerless  xo  enforce  those  provisions. 

Unless  otherwise  indica'ced,  all  statutory  citations  in  this  part 
of  the  opinion  are  to  xhe  Federal  Election  Campaign  Act  of  1971, 
Pub.  L.  92-225,  §§301-311,  SS  Stao.  11  (1972),  as  amended  by  the 
Federal  Election  Campaign  Act  Amendments  of  1974,  Pub.  L.  93- 
443,  §§  201-407,  88  Stat.  1272  (1975),  Title  2,  U.  S.  C. 

2  References  to  the  "Commissioners,"  the  "FEC,"  or  its  "mem- 
bers" do  not  include  these  two  ez  officio  members. 
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is  selected  in  a  manner  Art.  II  specifies  for  the  appoint- 
ment of  officers  of  the  United  States.  The  Appointments 
Clause  provides  that: 

"[The  President]  shall  nominate,  and  by  and  with 
the  Advice  and  Consent  of  the  Senate,  shall  appoint 
Ambassadors,  other  public  Ministers  and  Consuls, 
Judges  of  the  supreme  Court,  and  all  other  officers 
of  the  United  States,  whose  Appointments  are  not 
herein  otherwise  provided  for,  and  which  shall  be 
established  by  Law;  but  the  Congress  raiay  by  Law 
vest  the  Appointment  of  such  inferior  Officers,  as 
they  think  proper,  in  the  President  alone,  in  the 
Courts  of  Law,  or  in  the  Heads  of  Departments." ' 

Although  two  of  the  members  of  the  FEC  are  initially 
selected  by  the  President,  his  nominations  are  subject 
to  confirmation  by  both  Houses  of  Congress.  Neither 
he,  the  head  of  any  department,  nor  the  judiciary  has 
any  voice  in  the  selection  of  the  remaining  members  of 
the  FEC.  The  challenge  to  the  FEC,  therefore,  is  that 
its  members  are  officers  of  the  United  States  the  mode 
of  whose  appointment  was  required  to,  but  did  not,  con- 
form to  the  Appointments  Clause.  That  challenge  is 
well  taken. 

The  Appointments  Clause  applies  only  to  officers  of 
the  United  States  whose  appointment  is  not  "otherwise 
provided  for"  in  the  Constitution.  Senators  and  Con- 
gressmen are  officers  of  the  United  States,  but  the  Con- 
stitution expressly  provides  the  mode  of  their  selection.* 
The  Constitution  also  expressly  provides  that  each  House 
of  Congress  is  to  appoint  its  own  officers.'     But  it  is  not 


3U.  S.  Constitution,  Art.  II,  §2,  cl.  2. 

*  U.  S.  Constitution,  Art.  I,  §§  2,  3,  and  the  Seventeenth 
Amendment. 

'  "The  House  of  Representatives  shall  chuse  their  speaker  and 
other  Officers; "    Id.,  Art.  I,  §  2,  cl.  5. 

'"Vhf.  Vice  President  of  the  United  States  shall  be  President  of 
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contended  here  that  FEC  members  are  ofl&cers  of  either 
House  selected  pursuant  to  these  express  provisions,  if 
for  no  other  reason,  perhaps,  than  that  none  of  the  Com- 
missioners was  selected  in  the  manner  specified  by  these 
provisions — none  of  them  was  finally  selected  by  either 
House  acting  alone  as  Art.  I  authorizes. 

The  appointment  power  provided  in  Art.  II  also 
applies  only  to  officers,  as  distinguished  from  employees,® 
of  the  United  States,  but  there  is  no  claim  the  Com- 
missioners are  employees  of  the  United  States  rather  than 
officers.  That  the  Commissioners  are  among  those  offi- 
cers of  the  United  States  referred  to  in  the  Appointments 
Clause  of  Art.  II  is  evident  from  the  breadth  of  their 
assigned  duties  and  the  nature  and  importance  of  their 
assigned  functions. 

The  functions  and  duties  of  the  FEC  relate  to  three 
different  aspects  of  the  election  laws:  first,  the  pro- 
visions of  the  Criminal  Code,  18  U.  S.  C.  §§  608-617, 
which  establish  major  substantive  limitations  on  politi- 
cal contributions  and  expenditures  by  individuals,  po- 
litical organizations  and  candidates;  second,  the  report- 
ing and  disclosure  provisions  contained  in  2  U.  S.  C. 
§§431-437b,  these  sections  requiring  the  filing  of  de- 
tailed reports  of  political  contributions  and  expenditures ; 
and  third,  the  provisions  of  26  U.  S.  C.  §§9001-9042 
with  respect  to  the  public  financing  of  Presidential  pri- 
mary and  general  election  campaigns.  From  the  "repre- 
sentative examples  of  [the  FEC's]  various  powers"  the 
Court  describes,  ante,  at  103-107,  it  is  plain  that 
the  FEC  is  the  primary  agency  for  the  enforce- 
ment and  administration  of  major  parts  of  the  election 

the  Senate,  but  .  .  .  [t]he  Senate  shall  chuse  their  other  OflScers, 
and  also  a  President  pro  tempore,  in  the  Absence  of  the  Vice  Presi- 
dent, or  when  he  shall  exercise  the  OflSce  of  President  of  the  United 
States."    Id.,  §3,  els.  4,  5. 

"  The  distinction  appears  ante,  at  120  n.  162. 
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laws.  It  does  not  replace  or  control  the  executive  agen- 
cies with  respect  to  criminal  prosecutions,  but  within  the 
wide  zone  of  its  authority  the  FEC  is  independent  of 
executive  as  well  as  congressional  control  except  insofar 
as  certain  of  its  regulations  must  be  laid  before  and  not 
disapproved  by  Congress.  §  438  (c) ;  26  U.  S.  C.  §§  9009 
(c),  9039  (c).  With  duties  and  functions  such  as  these, 
members  of  the  FEC  are  plainly  officers  of  the  United 
States  as  that  term  is  used  in  Art.  II,  §  2,  cl.  2. 

It  is  thus  not  surprising  that  the  FEC,  in  defending  the 
legality  of  its  members'  appointments,  does  not  deny 
that  they  are  ofl&cers  of  the  United  States  as  that  term  is 
used  in  the  Appointments  Clause  of  Art.  11/  Instead, 
for  reasons  the  Court  outlines,  ante,  at  125-126,  127-128, 
its  position  appears  to  be  that  even  if  its  members  are 
officers  of  the  United  States,  Congress  may  nevertheless 
appoint  a  majority  of  the  FEC  without  participation  by 
the  President.^  This  position  that  Congress  may  itself 
appoint  the  members  of  a  body  that  is  to  administer  a 
wide-ranging  statute  will  not  withstand  examination  in 
light  of  either  the  purpose  and  history  of  the  Appoint- 
ments Clause  or  of  prior  cases  in  this  Court. 

The  language  of  the  Appointments  Clause  was  not 
mere  inadvertence.  The  matter  of  the  appointment  of 
officers  of  the  new  Federal  Government  was  repeatedly 
debated  by  the  Framers,  and  the  final  formulation  of  the 


^  Indeed  the  FEC  attacks  as  "erroneous"  appellants'  statement 
that  the  Court  of  Appeals  ruled  that  "the  FEC  commissioners  are 
not  officers  of  the  United  States.  Rather,  it  held  that  the  grant  of 
power  to  the  President  to  appoint  civil  officers  of  the  United  States 
is  not  to  be  read  as  preclusive  of  Congressional  authority  to  appoint 
such  officers  to  aid  in  the  discharge  of  Congressional  responsibilities." 
Brief,  at  16  n.  19. 

^  How  Congress  may  both  appoint  officers  itself  and  condition 
appointment  of  the  President's  nominees  on  confirmation  by  a 
majority  of  both  Houses  of  Congress  is  not  explained. 
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clause  arrived  at  only  after  the  most  careful  debate  and 
consideration  of  its  place  in  the  overall  design  of  gov- 
ernment. The  appointment  power  was  a  major  building 
block  fitted  into  the  constitutional  structure  designed  to 
avoid  the  accumulation  or  exercise  of  arbitrary  power  by 
the  Federal  Government.  The  basic  approach  was  that 
ofl&cial  power  should  be  divided  between  the  Executive, 
Legislative,  and  Judicial  Departments.  The  separation 
of  powers  principle  was  implemented  by  a  series  of  pro- 
visions, among  which  was  the  knowing  decision  that 
Congress  was  to  have  no  power  whatsoever  to  appoint 
federal  officers,  except  for  the  power  of  each  House  to 
appoint  its  own  officers  serving  in  the  strictly  legislative 
processes  and  for  the  confirming  power  of  the  Senate 
alone. 

The  decision  to  give  the  President  the  exclusive  power 
to  initiate  appointments  was  thoughtful  and  deliberate. 
The  Framers  were  attempting  to  structure  three  depart- 
ments of  government  so  that  each  would  have  affirma- 
tive powers  strong  enough  to  resist  the  encroachment  of 
the  others.  A  fundamental  tenet  was  that  the  same 
persons  should  not  both  legislate  and  administer  the 
laws.^  From  the  very  outset,  provision  was  made  to 
forbid  members  of  Congress  from  holding  office  in  another 
branch  of  the  Government  while  also  serving  in  Congress. 
There  was  little  if  any  dispute  about  this  incompatibility 
provision  which  survived  in  Art.  I,  §  6,  of  the  Constitu- 
tion as  finally  ratified.^**    Today,  no  person  may  serve  in 


®  Watson,  Congress  Steps  Out :  A  Look  at  Congressional  Control 
of  the  Executive,  63  Cal.  L.  Rev.  983,  1042-1043  (1975). 
^°  U.  S.  Constitution,  Art.  I,  §  6,  cl.  2,  provides  in  part: 

"[N]o  Person  holding  any  Office  under  the  United  States,  shall  be 
a  Member  of  either  House  during  his  Continuance  in  Office." 

See  1  M.  Farrand,  The  Records  of  the  Federal  Convention  of  1787, 
at  382  (1911)  (hereafter  Farrand) ;  2  id.,  at  483. 
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Congress  and  at  the  same  time  be  Attorney  General,  Sec- 
retary of  State,  a  member  of  the  judiciary,  a  United 
States  Attorney,  or  a  member  of  the  Federal  Trade  Com- 
mission or  the  National  Labor  Relations  Board. 

Early  in  the  1787  Convention  it  was  also  proposed  that 
members  of  Congress  be  absolutely  ineligible  during  the 
term  for  which  they  were  elected,  and  for  a  period  there- 
after, for  appointment  to  any  state  or  federal  office." 
But  to  meet  substantial  opposition  to  so  stringent  a  pro- 
vision, ineligibility  for  state  office  was  first  eliminated,^^ 
and  under  the  language  ultimately  adopted.  Congressmen 
were  disqualified  from  being  appointed  only  to  those 
offices  which  were  created,  or  for  which  the  emoluments 
were  increased,  during  their  term  of  office.^^  Offices  not 
in  this  category  could  be  filled  by  Representatives  or 
Senators,  but  only  upon  resignation. 

Immediately  upon  settling  the  ineligibility  provision, 
the  Framers  returned  to  the  appointment  power  which 
they  had  several  times  before  debated  and  postponed 
for  later  consideration."  From  the  outset,  there  had 
been  no  dispute  that  the  Executive  alone  should  appoint, 
and  not  merely  nominate,  purely  executive  officers,"  but 
at  one  stage  judicial  officers  were  to  be  selected 
by    the    entire    Congress.^®     This    provision    was    sub- 

"  1  id.,  at  20. 

^■'Id.,  at  210-211,  217,  219,  221,  222,  370,  375-376,  379-382,  383, 
384,  419,  429,  435;  2  id.,  at  180. 

"2   id.,   at   487.    As   ratified   the   Ineligibility   Clause   provides: 

"No  Senator  or  Representative  shall,  during  the  Time  for  which 
he  was  elected,  be  appointed  to  any  civil  Office  under  the  Authority 
of  the  United  States,  which  shall  have  been  created,  or  the  Emolu- 
ments whereof  shall  have  been  encreased  during  such  time;  .  .  .  ." 
U.  S.  Constitution,  Art.  I,  §6,  cl.  2. 

1*  1  Farrand,  at  116,  120,  224,  233;  2  id.,  at  37-38,  41-44,  71-72, 
116,  138. 

15 1  id.,  at  63,  67. 

i«/rf.,  at  21-22. 
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sequently  changed  to  lodge  the  power  to  choose 
judges  in  the  Senate/^  which  was  later  also  given  the 
power  to  appoint  ambassadors  and  other  public  minis- 
ters." But  following  resolution  of  the  dispute  over  the 
ineligibility  provision,  which  served  both  to  prevent 
members  of  Congress  from  appointing  themselves  to  fed- 
eral ofifice  and  to  limit  their  being  appointed  to  federal 
office,  it  was  determined  that  the  appointment  of  all 
principal  officers,  whether  executive  or  not,  should  orig- 
inate with  the  President  and  that  the  Senate  should  have 
only  the  power  of  advice  and  consent.^®  Inferior  officers 
could  be  otherwise  appointed,  but  not  by  Congress  itself  .^^ 
This  allocation  of  the  appointment  power,  in  which  for 
the  first  time  the  Executive  had  the  power  to  initiate 
appointment  to  all  principal  offices  and  the  Senate  was 
empowered  to  advise  and  consent  to  nominations  by  the 
Executive, ^^  was  made  possible  by  adoption  of  the  ineligi- 
bility provisions  and  was  formulated  as  part  of  the  funda- 
mental compromises  with  respect  to  the  composition  of 
the  Senate,  the  respective  roles  of  the  House  and  Senate, 
and  the  placement  of  the  election  of  the  President  in  the 
electoral  coUege. 

Under  Art.  II  as  finally  adopted,  law  enforcement  au- 
thority was  not  to  be  lodged  in  elected  legislative  officials 
subject  to  political  pressures.  Neither  was  the  Legislative 
Branch  to  have  the  power  to  appoint  those  who  were  to 
enforce  and  administer  the  law.  Also,  the  appointment 
power  denied  Congress  and  vested  in  the  President  was 
not  limited  to  purely  executive  officers  but  reached  offi- 
cers performing  purely  judicial  functions  as  well  as  all 
other  officers  of  the  United  States, 


1^  Id.,  at  224,  233. 

18  2  id.,  at  183,  383,  394. 


i»/d.,  at  533. 
20  Id.,  at  627. 
21 C.  Warren,  The  Making  of  the  Constitution  641-642   (1947). 
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I  thus  find  singularly  unpersuasive  the  proposition  that 
because  the  FEC  is  implementing  statutory  policies  with 
respect  to  the  conduct  of  elections,  which  policies  Con- 
gress has  the  power  to  propound,  its  members  may  be 
appointed  by  Congress.  One  might  as  well  argue  that 
the  exclusive  and  plenary  power  of  Congress  over  inter- 
state commerce  authorizes  Congress  to  appoint  the  mem- 
bers of  the  Interstate  Commerce  Commission  and  of 
many  other  regulatory  commissions;  that  its  exclusive 
power  to  provide  for  patents  and  copyrights  would  permit 
the  administration  of  the  patent  laws  to  be  carrier  out  by 
a  congressional  committee;  or  that  the  exclusive  power 
of  the  Federal  Government  to  establish  post  offices  au- 
thorizes Congress  itself  or  the  Speaker  of  the  House  and 
the  President  pro  tempore  of  the  Senate  to  appoint 
postmasters  and  to  enforce  the  postal  laws. 

Congress  clearly  has  the  power  to  create  federal  offices 
and  to  define  the  powers  and  duties  of  those  offices,  Myers 
v.  United  States,  272  U.  S.  52,  128-129  (1926),  but  no 
case  in  this  Court  even  remotely  supports  the  power  of 
Congress  to  appoint  an  officer  of  the  United  States  aside 
from  those  officers  each  House  is  authorized  by  Art.  I  to 
appoint  to  assist  in  the  legislative  processes. 

In  Myers,  supra,  a  postmaster  of  the  first  class  was  re- 
moved by  the  President  prior  to  the  expiration  of  his 
statutory  four-year  term.  Challenging  the  President's 
power  to  remove  him  contrary  to  the  statute,  he  sued  for 
his  salary.  The  challenge  was  rejected  here.  The  Court 
said  that  under  the  Constitution  the  power  to  appoint 
the  principal  officers  of  the  Executive  Branch  was  an 
inherent  power  of  the  President: 

"[T]he  reasonable  implication,  even  in  the  absence 
of  express  words,  was  that  as  part  of  his  executive 
power  [the  President]  should  select  those  who  were 
to  act  for  him  under  his  direction  in  the  execution  of 
the  laws."     Id.,  at  117. 
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Further,  absent  express  limitation  in  the  Constitution, 
the  President  was  to  have  unrestricted  power  to  remove 
those  administrative  ofl&cers  essential  to  him  in  discharg- 
ing his  duties.  These  fundamental  rules  were  to  extend 
to  those  bureau  and  department  officers  with  power  to 
issue  regulations  and  to  discharge  duties  of  a  quasi- ju- 
dicial nature — those  members  of  "executive  tribunals 
whose  decisions  after  hearing  affect  interests  of  individ- 
uals." Id.,  at  135.  As  for  inferior  officers  such  as 
the  plaintiff  postmaster,  the  same  principles  were  to  gov- 
ern if  Congress  chose  to  place  the  appointment  in  the 
President  with  the  advice  and  consent  of  the  Senate,  as 
was  the  case  in  Myers.  Under  the  Appointments  Clause, 
Congress  could — but  did  not  in  the  Myers  case — permit 
the  appointment  of  inferior  officers  by  the  heads  of  de- 
partments, in  which  event,  the  Court  said.  Congress 
would  have  the  authority  to  establish  a  term  of  office  and 
limit  the  reasons  for  their  removal.  But  in  no  circum- 
stance could  Congress  participate  in  the  removal : 

"[T]he  Court  never  has  held,  nor  reasonably  could 
hold,  although  it  is  argued  to  the  contrary  on  behalf 
of  appellant,  that  the  excepting  clause  enables  Con- 
gress to  draw  to  itself,  or  to  either  branch  of  it,  the 
power  to  remove  or  the  right  to  participate  in  the 
exercise  of  that  power.  To  do  this  would  be  to  go 
beyond  the  words  and  implications  of  that  clause 
and  to  infringe  the  constitutional  principle  of  the 
separation  of  governmental  powers."     Id.,  at   161, 

Humphrey's  Executor  v.  United  States,  295  U.  S.  602 
(1935),  limited  the  reach  of  the  Myers  case.  There  the 
President  attempted  to  remove  a  member  of  the  Federal 
Trade  Commission  prior  to  the  expiration  of  his  statutory 
term  and  for  reasons  not  specified  in  the  statute.  The 
Court  ruled  that  the  presidential  removal  power  vindi- 
cated in  Myers  related  solely  to  "purely  executive  offi- 
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cers,"  id.,  at  628,  from  whom  the  Court  sharply 
distinguished  officers  such  as  the  members  of  the  Federal 
Trade  Commission  who  were  to  be  free  from  political 
dominance  and  control,  whose  duties  are  ''neither  political 
nor  executive,  but  predominantly  quasi- judicial  and 
quasi-legislative."  Id.,  at  624.  Contrary  to  the 
dicta  in  Myers,  such  an  officer  was  thought  to  occupy  "no 
place  in  the  executive  department,"  to  exercise  "no  part 
of  the  executive  power  vested  by  the  Constitution  in  the 
President,"  id.,  at  628,  and  to  be  immune  from 
removal  by  the  President  except  on  terms  specified  by 
Congress.  The  Commissioners  were  described  as  being 
in  part  an  administrative  body  carrying  out  legislative 
policies  and  in  part  an  agency  of  the  judiciary,  id., 
at  628 ;  such  a  body  was  intended  to  be  "independent  of 
executive  authority,  except  in  its  selection,  and  free  to 
exercise  its  judgment  without  the  leave  or  hindrance  of 
any  other  official  or  any  department  of  the  government." 
Id.,  at  625-626.     (Emphasis  in  original.) 

The  holding  in  Humphrey  was  confirmed  in  Wiener  v. 
United  States,  357  U.  S.  349  (1958),  but  the  Court  did 
not  question  what  Humphrey  had  expressly  recognized — 
that  members  of  independent  agencies  are  not  independ- 
ent of  the  Executive  with  respect  to  their  appointments. 
Nor  did  either  Wiener  or  Humphrey  suggest  that  Con- 
gress could  not  only  create  the  independent  agency, 
specify  its  duties  and  control  the  grounds  for  removal 
of  its  members  but  could  also  itself  appoint  or  remove 
them  without  the  participation  of  the  Executive  Branch 
of  the  Government.  To  have  so  held  would  have  been 
contrary  to  the  Appointments  Clause  as  the  Myers  case 
recognized. 

It  is  said  that  historically  Congress  has  used  its  own 
officers  to  receive  and  file  the  reports  of  campaign  ex- 
penditures and  contributions  as  required  by  law  and  that 
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this  Court  should  not  interfere  with  this  practice.  But 
the  Act  before  us  creates  a  separate  and  independent 
campaign  commission  with  members,  some  nominated 
by  the  President,  who  have  specified  terms  of  ofl5ce,  are 
not  subject  to  removal  by  Congress  and  are  free  from 
congressional  control  in  their  day-to-day  functions.  The 
FEC,  it  is  true,  is  the  designated  authority  with  which 
candidates  and  political  committees  must  file  reports  of 
contributions  and  expenditures,  as  required  by  the  Act. 
But  the  FEC  may  also  make  rules  and  regulations  with 
respect  to  the  disclosure  requirements,  may  investigate 
reported  violations,  issue  subpoenas,  hold  its  own  hear- 
ings and  institute  civil  enforcement  proceedings  in  its  own 
name.  Absent  a  request  by  the  FEC,  it  would  appear 
that  the  Attorney  General  has  no  role  in  the  civil  enforce- 
ment of  the  reporting  and  disclosure  requirements.  The 
FEC  may  also  issue  advisory  opinions  with  respect  to  the 
legality  of  any  particular  activities  so  as  to  protect  those 
persons  who  in  good  faith  have  conducted  themselves  in 
reliance  on  the  EEC's  opinion.  These  functions  go  far 
beyond  mere  information  gathering,  and  there  is  no  long 
history  of  lodging  such  enforcement  powers  in  congres- 
sional appointees. 

Nor  do  the  EEC's  functions  stop  with  policing  the  re- 
porting and  disclosure  requirements  of  the  Act.  The 
FEC  is  given  express  power  to  administer,  obtain  com- 
pliance with  and  "to  formulate  general  policy"  -^  with 
respect  to  §§  608-617  of  Title  18,  so  much  so  that  the 
Act  expressly  provides  that  "the  Commission  has  primary 
jurisdiction  with  respect  to  the  civil  enforcement  of  such 
provisions."  ^^  Following  its  own  proceedings  the  FEC 
may  request  the  Attorney  General  to  bring  civil  enforce- 
ment proceedings,  a  request  which  the  Attorney  General 


22  §437d  (a)(9). 
"§437c(b). 
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must  honor.^*  And  good-faith  conduct  taken  in  accord- 
ance with  the  FEC's  advisory  opinions  as  to  whether  any 
transaction  or  activity  would  violate  any  of  these  criminal 
provisions  "shall  be  presumed  to  be  in  compliance  with" 
these  sections."     §  437f.     Finally,  the  FEC  has  the  cen- 


2*§437g  (a)(7)  provides: 

"Whenever  in  the  judgment  of  the  Commission,  after  affording 
due  notice  and  an  opportunity  for  a  hearing,  any  person  has  en- 
gaged or  is  about  to  engage  in  any  acts  or  practices  which  consti- 
tute or  will  constitute  a  violation  of  any  [relevant]  provision  .  .  . 
upon  request  by  the  Commission  the  Attorney  General  on  behalf 
of  the  United  States  shall  institute  a  civil  action  for  relief.  .  .  ." 
(Emphasis  suppUed.) 

The  FEC  argues  that  "  'there  is  no  showing  in  this  case  of  a 
convincing  legislative  histor\'  that  would  enable  us  to  conclude  that 
"shall"  was  intended  to  be  the  "language  of  command." '  "    Brief, 

at  62  n.  52,  quoting  Buckley  v.  Valeo,  U.  S.  App.  D.  C.  , 

n.  191,  519  F.  2d  821,  893  n.  191    (1975).    The  contention  is 

that  the  EEC's  enforcement  power  is  not  exclusive,  because 
the  Attorney  General  retains  the  traditional  discretion  to  decline  to 
institute  legal  proceedings.  However  this  may  be,  the  FEC's 
civil  enforcement  responsibilities  are  substantial.  Moreover  it  is 
authorized  under  26  U.  S.  C.  §§  9010,  9040,  to  appear  in  and  to 
defend  actions  brought  in  the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  under  §§9011,  9041,  to  review  the  FEC's 
actions  under  chapters  95  and  96  of  Title  26,  and  to  appear  in 
district  court  to  seek  recovery  of  amounts  repayable  to  the  Treasury 
under  §§  9007,  9008,  9038. 

25  Although  the  FEC  resists  appellants'  attack  on  its  position 
that  it  has  "no  general  substantive  rulemaking  authority  with  re- 
gard to  Title  18  spending  and  contribution  limitations"  (Brief,  at 
49),  it  agrees  "that  there  is  inevitably  some  interplay  between 
Title  2  and  Title  18."  (Brief,  at  55.)  It  seeks  to  minimize  the 
importance  of  the  interplay  by  noting  that  its  definitions  of  what 
is  to  be  disclosed  and  reported  would  not  be  binding  in  judicial 
proceedings  to  determine  whether  substantive  provisions  of  the  Act 
had  been  violated,  but  would  simply  be  extended  a  measure  of 
deference  as  administrative  interpretations.  Appellants'  reply  is 
the  practical  one  that,  whether  the  FEC's  power  is  substantive  or 
not,    persons   violating   its   regulations   do   so   at   their   peril.     To 
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tral  role  in  administering  and  enforcing  the  provisions  of 
Title  26  contemplating  the  public  financing  of  political 
campaigns.^" 

It  is  apparent  that  the  FEC  is  charged  with  the 
enforcement  of  the  election  laws  in  major  respects. 
Indeed,  except  for  the  conduct  of  criminal  proceedings, 
it  would  appear  that  the  FEC  has  the  entire  responsi- 
bility for  enforcement  of  the  statutes  at  issue  here.  By- 
no  stretch  of  the  imagination  can  its  various  functions 
in  this  respect  be  considered  mere  adjuncts  to  the  legis- 
lative process  or  to  the  powers  of  Congress  to  judge  the 
election  and  qualifications  of  its  own  members. 

It  is  suggested,  without  accounting  for  the  President's 
role  in  appointing  some  of  its  members,  that  the  FEC 
would  be  willing  to  forgo  its  civil  enforcement 
powers  and  that  absent  these  functions,  it  is 
left  with  nothing  that  purely  legislative  oflQcers 
may  not  do.  The  difiiculty  is  that  the  statute 
invests  the  FEC  not  only  with  the  authority  but  with 
the  duties  that  unquestionably  make  its  members  oflficers 
of  the  United  States,  fully  as  much  as  the  members  of 
other  commissions  charged  with  the  major  responsibility 


illustrate  the  extent  to  which  the  EEC's  regulations  implicate  the 
provisions  of  Title  18  appellants  pvoint  to  the  EEC's  interim  guide- 
hnes  for  the  New  Hampshire  and  Tennessee  special  elections,  40 
Eed.  Reg.  40668,  43660  (1975),  and  its  regulations,  rejected  by  the 
Senate,  providing  that  funds  contributed  to  and  expended 
from  the  "office  accounts"  of  Members  of  Congress  were  contribu- 
tions or  expenditures  "subject  to  the  limitations  of  18  U.  S.  C. 
§§608,  610,  611,  613,  614  and  615."  See  notice  of  proposed  rule- 
making, 40  Fed.  Reg.  32951  (1975).  Unless  the  EEC's  regulations 
are  to  be  given  no  weight  in  criminal  proceedings,  it  seems  plain 
that  through  those  regulations  the  FEC  will  have  a  significant  role 
in  the  implementation  and  enforcement  of  criminal  statutes. 

2®  The  FEC  itself  cannot  fashion  coercive  relief  by,  for  example, 
issuing  cease  and  desist  orders.  To  obtain  such  relief  it  must  apply 
to  the  courts  itself  or  through  the  Attorney  General. 
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for  administering  statutes.  What  is  more,  merely  for- 
going its  authority  to  bring  suit  would  still  leave  the 
FEC  with  the  power  to  issue  rules  and  regulations,  its 
advisory  opinion  authority  and  primary  duties  to  enforce 
the  Act.  Absent  notice  and  hearing  by  the  FEC  and  a 
request  on  its  part,  it  would  not  appear  that  the  Execu- 
tive Branch  of  the  Government  would  have  any  author- 
ity under  the  statute  to  institute  civil  enforcement  pro- 
ceedings with  respect  to  the  reporting  and  disclosure 
requirements  or  the  relevant  provisions  of  Titles  18 
and  26. 

There  is  no  doubt  that  the  development  of  the  admin- 
istrative agency  in  response  to  modern  legislative  and  ad- 
ministrative need  has  placed  severe  strain  on  the  separa- 
tion of  powers  principle  in  its  pristine  formulation.  See 
Kilbourn  v.  Thompson,  103  U.  S.  168,  191  (1881).  Any 
notion  that  the  Constitution  bans  any  admixture  of 
powers  that  might  be  deemed  legislative,  executive  and 
judicial  has  had  to  give  way.  The  independent  agency 
has  survived  attacks  from  various  directions:  that  it 
exercises  invalidly  delegated  legislative  power,  Sunshine 
Coal  Co.  V.  Adkins,  310  U.  S.  381  (1940);  that  it  in- 
validly exercises  judicial  power,  Sunshine  Coal  Co.  v. 
Adkins,  supra;  and  that  its  functions  are  so  executive 
in  nature  that  its  members  must  be  subject  to  Presiden- 
tial control.  Humphrey's  Executor  v.  United  States, 
supra.  Until  now,  however,  it  has  not  been  insisted 
that  the  commands  of  the  Appointments  Clause  must 
also  yield  to  permit  congressional  appointments  of  mem- 
bers of  a  major  agency.  With  the  Court,  I  am  not  con- 
vinced that  we  should  create  a  broad  exception  to  the 
requirements  of  that  clause  that  all  officers  of  the  United 
States  be  appointed  in  accordance  with  its  terms. 
The  provision  applies  to  all  officers,  however  their 
duties     may     be     classified;     and     even     if    some    of 


297 
1252 

26  BUCKLEY  v.  VALEO 

the  FEC's  functions,  such  as  rulemaking,  are  purely 
legislative,  I  know  of  no  authority  for  the  congressional 
appointment  of  its  own  agents  to  make  binding  rules 
and  regulations  necessary  or  advisable  to  the  administra- 
tion and  enforcement  of  a  major  statute  where  the 
President  has  not  participated  either  in  the  appointment 
of  each  of  the  administrators  or  in  the  fashioning  of  the 
rules  or  regulations  which  they  propound. 

I  do  not  dispute  the  legislative  power  of  Congress 
coercively  to  gather  and  make  available  for  public  in- 
spection massive  amounts  of  information  relevant  to  the 
legislative  process.  Its  own  officers  may,  as  they  have 
done  for  years,  receive  and  file  contribution  and  expendi- 
ture reports  of  candidates  and  political  committees. 
Arguably,  the  Commissioners,  although  not  properly  ap- 
pointed by  the  President,  should  at  least  be  able  to  per- 
form this  function.  But  the  members  of  the  FEC  are 
appointed  for  definite  terms  of  office,  are  not  removable 
by  the  President  or  by  Congress  and  even  if  their  duties 
were  to  be  severely  limited,  they  would  appear  to  remain 
Art.  II  officers.  In  any  event,  the  task  of  gathering  and 
publishing  campaign  finance  information  has  been  one  of 
the  specialities  of  the  officers  of  the  respective  Houses, 
and  these  same  officers  under  the  present  law  continue  to 
receive  such  information  and  to  act  as  the  custodian 
for  the  FEC,  at  least  with  respect  to  the  Senate  and 
House  political  campaigns.  They  are  also  instructed  to 
cooperate  with  the  FEC.     §  438  (d). 

For  these  reasons  I  join  in  the  Court's  answers  to  certi- 
fied questions  8  (a),  8  (b),  8  (c),  8  (e)  and  8  (f),  and 
with  the  following  reservations  to  question  8  (d). 

Question  8  (d)  asks  whether  §  438  (c)  violates  the  con- 
stitutional rights  of  one  or  more  of  the  plaintifi's  in  that 
"it  empowers  the  Federal  Election  Commission  to  make 
rules  under  the  F.  E.  C.  A.  in  the  manner  specified 
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therein."  Section  438  (c)  imposes  certain  preconditions 
to  the  effectiveness  of  "any  rule  or  regulation  under  this 
section  .  .  .  ,"  but  does  not  itself  authorize  the  issuance 
of  rules  or  regulations.  That  authorization  is  to  be  found 
in  §  438  (a)  (10),  which  includes  among  the  duties  of  the 
FEC  the  task  of  prescribing  "rules  and  regulations  to 
carry  out  the  provision  of  this  chapter,  in  accordance 
with  the  provisions  of  subsection  (c)."  The  "chapter" 
referred  to  is  the  chapter  dealing  with  federal  election 
campaigns  and  the  reports  of  contributions  and  expendi- 
tures required  to  be  filed  with  the  FEC."  Subsection 
(c),  which  is  the  provision  expressly  mentioned  in  ques- 
tion 8  (d),  requires  that  any  rule  or  regulation  prescribed 
by  the  FEC  under  §  438  shall  be  transmitted  to  the  Sen- 
ate or  the  House,  or  to  both  as  thereafter  directed.  After 
30  legislative  days,^^  the  rule  or  regulation  will  become 
effective  unless  (1)  either  House  has  disapproved  the  rule 
if  it  relates  to  reports  by  presidential  candidates  or  their 
supporting  committees;  (2)  the  House  has  disapproved 
it  if  it  relates  to  reports  to  be  filed  by  House  candidates 
or  their  committees;  or  (3)  by  the  Senate  if  the  rule  re- 
lates to  reports  by  Senate  candidates  or  their  related 
committees. 

By  expressly  referring  to  subsection  (c),  question  8  (d) 
appears  to  focus  on  the  disapproval  requirement;  but  the 
Court's  answer  is  not  responsive  in  these  terms.     Rather, 


2^^  The  same  preconditions  are  imposed  with  respect  to  regulations 
issued  under  the  public  financing  provisions  of  the  election  laws. 
26  U.  S.  C.  §§9009  and  9039.  No  such  requirement  appears  to 
exist  with  respect  to  the  FEC's  power  to  make  "policy"  with 
respect  to  the  enforcement  of  the  criminal  provision  in  Title  18 
or  with  respect  to  any  power  it  may  have  to  issue  rules  and  regula- 
tions dealing  with  the  civil  enforcement  of  those  provisions.  See 
also  §  439a. 

28  §  438  (c)  (4)  defines  "legislative  day."  See  also  26  U.  S.  C. 
§§9009  (c)(3),  9039  (c)(3). 
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the  Court  expressly  disclaims  holding  that  the  FEC's 
rules  and  regulations  are  invalid  because  of  the  require- 
ment that  they  are  subject  to  disapproval  by  one  or  both 
Houses  of  Congress.  Ante,  at  134  n.  176.  As  I  under- 
stand it,  the  FEC's  rules  and  regulations,  whether  or  not 
issued  in  compliance  with  §  438  (c),  are  invalid  because 
the  members  of  the  FEC  have  not  been  appointed  in 
accordance  with  Art.  II.  To  the  extent  that  this  is  the 
basis  for  the  Court's  answer  to  the  question,  I  am  in 
agreement. 

If  the  FEC  members  had  been  nominated  by  the  Presi- 
dent and  confirmed  by  the  Senate  as  provided  in  Art.  II, 
nothing  in  the  Constitution  would  prohibit  Congress 
from  empowering  the  Commission  to  issue  rules  and  regu- 
lations without  later  participation  by,  or  consent  of,  the 
President  or  Congress  with  respect  to  any  particular  rule 
or  regulation  or  initially  to  adjudicate  questions  of  fact 
in  accordance  with  a  proper  interpretation  of  the  statute. 
Sunshine  Coal  Co.  v.  Adkins,  supra;  RFC  v.  Bankers 
Trust  Co.,  318  U.  S.  163  (1943) ;  Humphrey's  Executor  v. 
United  States,  supra.  The  President  must  sign  the  stat- 
ute creating  the  rulemaking  authority  of  the  agency  or 
it  must  have  been  passed  over  his  veto,  and  he  must  have 
nominated  the  members  of  the  agency  in  accordance  with 
Art.  II ;  but  agency  regulations  issued  in  accordance  with 
the  statute  are  not  subject  to  his  veto  even  though  they 
may  be  substantive  in  character  and  have  the  force  of 
law. 

I  am  also  of  the  view  that  the  otherwise  valid  regular 
tory  power  of  a  properly  created  independent  agency  is 
not  rendered  constitutionally  infirm,  as  violative  of  the 
President's  veto  power,  by  a  statutory  provision  subject- 
ing agency  regulations  to  disapproval  by  either  House  of 
Congress.  For  a  bill  to  become  law  it  must  have  passed 
both  Houses  and  be  signed  by  the  President  or  passed 
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over  his  veto.  Also,  "every  order,  resolution  or  vote  to 
which  the  concurrence  of  the  Senate  and  House  of  Repre- 
sentatives may  be  necessary  .  .  ."  is  likewise  subject  to 
the  veto  power.^"^  Under  §  438  (c)  the  FEC's  regulations 
are  subject  to  disapproval ;  but  for  a  regulation  to  become 
effective,  neither  House  need  approve  it,  pass  it,  or  take 
any  action  at  all  with  respect  to  it.  The  regulation  be- 
comes efifective  by  nonaction.  This  no  more  invades  the 
President's  powers  than  does  a  regulation  not  required 
to  be  laid  before  Congress.  Congressional  influence  over 
the  substantive  content  of  agency  regulation  may  be  en- 
hanced, but  I  would  not  view  the  power  of  either  House 
to  disapprove  as  equivalent  to  legislation  or  to  an  order, 
resolution  or  vote  requiring  the  concurrence  of  both 
Houses.^" 

In  terms  of  the  substantive  content  of  regulations  and 
the  degree  of  congressional  influence  over  agency  law- 
making, I  do  not  suggest  that  there  is  no  difi'erence 
between  the  situation  where  regulations  are  subject  to 
disapproval  by  Congress  and  the  situation  where  the 
agency  need  not  run  the  congressional  gantlet.  But 
the  President's  veto  power,  which  gives  him  an  impor- 
tant role  in  the  legislative  process,  was  obviously  not 
considered  an  inherently  'executive  function.  Nor  was 
its  principal  aim  to  provide  another  check  against  poor 
legislation.  The  major  purpose  of  the  veto  power  ap- 
pears to  have  been  to  shore  up  the  Executive  Branch 
and   to   provide  it  with   same  bargaining  and  survival 

29  U.  S.  Constitution,  Art.  I,  §  7,  cl.  3. 

30  Surely  the  challengers  to  the  provision  for  congressional  dis- 
approval do  not  mean  to  suggest  that  the  FEC's  regulations 
must  become  effective  despite  the  disapproval  of  one  House  or  the 
other.  Disapproval  nullifies  the  suggested  regulation  and  prevents 
the  occurrence  of  any  change  in  the  law.  The  regulation  is  void. 
Nothing  remains  on  which  the  veto  power  could  operate.  It  is  as 
though  a  bill  passed  in  one  House  and  failed  in  another. 
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power  against  what  the  Framers  feared  would  be  the 
overweening  power  of  legislators.  As  Hamilton  said, 
the  veto  power  was  to  provide  a  defense  against  the 
legislative  department's  intrusion  on  the  rights  and 
powers  of  other  departments;  without  such  power,  "the 
legislative  and  executive  powers  might  speedily  come  to 
be  blended  in  the  same  hands."  ^^ 

I  would  be  much  more  concerned  if  Congress  pur- 
ported to  usurp  the  functions  of  law  enforcement,  to 
control  the  outcome  of  particular  adjudications,  or  to 
pre-empt  the  President's  appointment  power;  but  in  the 
light  of  history  and  modern  reality,  the  provision  for 
congressional  disapproval  of  agency  regulations  does  not 
appear  to  transgress  the  constitutional  design,  at  least 
where  the  President  has  agreed  to  legislation  establish- 
ing the  disapproval  procedure  or  the  legislation  has  been 
passed  over  his  veto.  It  would  be  considerably  different 
if  Congress  itself  purported  to  adopt  and  propound  regu- 
lations by  the  action  of  both  Houses.  But  here  no 
action  of  either  House  is  required  for  the  agency  rule 
to  go  into  effect  and  the  veto  power  of  the  President 
does  not  appear  to  be  implicated. 


"The  Federalist  No.  73,  at  468-469   (Wright  ed.  1961). 
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Exhibit  10 

(H.  Res.  1306,  HentofE  v.  Ichord) 

House  Resolution  1306 

Whereas,  the  Constitution  of  the  United  States  vests  all  legislative  powers 
in  a  Congress  of  the  United  States,  consisting  of  a  Senate  and  House  of  Repre- 
sentatives   (Article  I,  Section  1)  ; 

And  whereas,  the  said  Constitution  authorizes  the  House  to  determine  the 
rules  of  its  proceedings   (Article  I,  Section  5)  ; 

And  whereas,  pursuant  thereto  the  House  enacted  H.  Res.  7  of  January  3, 
1969,  as  amended  by  H.  Res.  89  of  February  18,  1969,  thus  adopting  the  rules 
of  the  House,  including  Rule  X  establishing  the  Committee  on  Internal  Security 
as  a  standing  commitee  of  the  House,  to  consist  of  nine  members  to  be  selected 
by  the  House ;  and  by  agreement  to  H.  Res.  251  of  February  18,  1969,  elected 
to  the  standing  Committee  on  Internal  Security  Richard  H.  Ichord  (chairman), 
Claude  Pepper  of  Florida,  Edwin  W.  Edw^ards  of  Louisiana,  Richardson  Preyer 
of  North  Carolina,  Louis  Stokes  of  Ohio,  John  M.  Ashbrook  of  Ohio,  Richard 
L.  Roudebush  of  Indiana,  Albert  W.  Watson  of  South  Carolina,  and  William 
J.  Scherle  of  Iowa ; 

And  whereas.  House  Rule  XI,  enacted  as  aforesaid,  names  and  defines  the 
powers  and  duties  of  standing  committees  of  the  House,  which  includes  the 
reference  of  all  proposed  legislation,  constitutional  amendments,  messages, 
petitions,  memorials,  and  other  matters  relating  to  the  subject  listed  under 
the  standing  committees  therein  named ;  and  commits  particularly  the  follow- 
ing subject  to  the  Committee  on  Internal  Security,  in  part,  as  follows : 

11.    COMMITTEE   ON   INTERNAL   SECURITY 

(a)  Communist  and  other  subversive  activities  affecting  the  internal  security 
of  the  United  States. 

(b)  The  Committee  on  Internal  Security,  acting  as  a  whole  or  by  subcom- 
mittee, is  authorized  to  make  investigations  from  time  to  time  of  (1)  the  ex- 
tent, character,  objectives,  and  activities  within  the  United  States  of  orga- 
nizations or  groups,  whether  of  foreign  or  domestic  origin,  their  members, 
agents,  and  aflBliates,  which  seek  to  establish,  or  assist  in  the  establishment  of, 
a  totalitarian  dictatorship  within  the  United  States,  or  to  overthrow  or  alter, 
or  assist  in  the  overthrow  or  alteration  of,  the  form  of  government  of  the 
United  States  or  of  any  State  thereof,  by  force,  violence,  treachery,  espionage, 
sabatoge,  insurrection,  or  any  unlawful  means.  (2)  the  extent,  character,  ob- 
jectives, and  activities  within  the  United  States  of  organizations  or  groups, 
their  members,  agents,  and  aflBliates,  which  incite  or  employ  acts  of  force, 
violence,  terrorism,  or  any  unlawful  means,  to  obstruct  or  oppose  the  lawful 
authority  of  the  Government  of  the  United  States  in  the  execution  of  any  law 
or  policy  afi'ecting  the  internal  security  of  the  United  States,  and  (3)  all  other 
questions,  including  the  administration  and  execution  of  any  law  of  the  United 
States,  or  any  portion  of  law,  relating  to  the  foregoing  that  would  aid  the 
Congress  or  any  committee  of  the  House  in  any  necessary  remedial  legislation. 

The  Committee  on  Internal  Security  shall  report  to  the  House  (or  to  the 
Clerk  of  the  House  if  the  House  is  not  in  session)  the  results  of  any  such 
investigation,  together  wnth  such  recommendation  as  it  deems  advisable. 

And  whereas,  acting  pursuant  to  the  powers  and  duties,  the  legislative  pur- 
pose, and  upon  the  subject  committeed  to  it  by  the  aforesaid  resolutions  of 
the  House,  the  committee  met  in  session  duly  called  and  held  on  February 
20,  1969,  at  which  a  quorum  of  the  committee  was  in  attendance,  and  con- 
sidered a  proposal  submitted  to  the  members  of  the  committee  by  the  said 
chairman  as  follows : 

I  desire  hereby  to  lay  before  the  Committee  a  proposal  for  study  and  in- 
vestigation in  depth  of  revolutionary  violence  within  this  Nation. 

It  is  becoming  increasingly  evident  that  one  of  the  gravest  threats  to  our 
internal  security  and  to  the  free  functioning  of  our  democratic  institutions  is 
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posed  by  the  activities  of  certain  organizations  which  would  effect  changes 
in  our  government  or  its  administration  by  other  than  constitutional  processes. 
Recent  investigations  of  this  Committee,  the  statements  of  responsible  oflBcials, 
Federal  and  State,  and  daily  press  reports,  appear  to  me  to  sustain  this  con- 
clusion. 

In  this  respect,  moreover,  we  are  faced  with  ever-mounting  demands  from 
the  Members  of  the  House  and  the  public  for  legislative  action,  both  for  ad- 
ditional legislation  and  with  respect  to  the  examination  and  appraisal  of  the 
administration  and  enforcement  of  existing  law,  including  proposals  for  con- 
stitutional amendment  as  well. 

I  need  not  state  that  the  legislative  problems  we  face  on  the  subject  of 
subversion  are  of  the  utmost  complexity  and  difficulty  not  solely  from  the 
constitutional  standpoint,  but  equally  so  from  the  standpoint  of  developing 
practical  and  effective  legislation.  We  must  find  the  answers  to  certain  basic 
questions,  among  which  are  the  following :  Is  additional  Federal  legislation 
necessary?  What  form  should  such  legislation  take?  Should  these  statutes  be 
essentially  regulatory  or  penal?  Can  we  profitably  amend  existing  statutes 
in  this  area?  What  is  the  Federal  role,  as  contrasted  with  the  State  role,  in 
the  exercise  of  the  police  power  on  this  subject? 

In  addition,  a  number  of  bills  have  already  been  referred  to  the  Committee. 
Undoubtedly  additional  legislation  will  also  be  referred  to  it  from  time  to 
time.  Such  legislation  involves  a  number  of  subjects  vital  to  the  protection 
and  maintenance  of  our  internal  secui-ity,  including  such  subjects  as  the  pro- 
tection of  defense  facilities,  the  security  of  classified  information  released  to 
industry,  Federal  employment  security,  vessel,  ports,  and  harbor  security,  the 
protection  of  our  armed  forces  during  periods  of  undeclared  war,  passport 
security,  proposals  with  respect  to  the  Emergency  Detention  Act  of  1950,  etc. 

The  answer  to  the  foregoing  questions,  and  the  disposition  of  such  legis- 
lation, will  obviously  require  the  most  painstaking  and  thorough  inquiry  and 
understanding  of  the  extent,  character  and  objectives,  the  organizational  forms, 
financing,  and  other  facts,  with  respect  to  those  organizations  and  individuals 
engaged  in  revolutionary  violence,  sedition,  and  breach  of  peace  and  law,  as 
are  proper  subjects  of  investigation  as  mandated  by  the  House.  Obviously,  we 
cannot  legislate  in  a  vacuum. 

I  therefore  submit  for  your  approval  my  proposal  that,  under  my  direction, 
the  staff  be  authorized  to  undertake  preliminary  studies  and  inquiries,  the 
results  of  which  I  shall,  from  time  to  time,  report  to  the  full  Committee  with 
a  view  toward  the  subsequent  authorization  of  such  full  scale  investigations 
and  public  hearings  as  to  the  Committee  may  seem  desirable  and  necessary. 

And  whereas,  at  said  meeting  a  resolution  was  adopted  as  follows : 

Resolved.  That  the  Chairman  be  directed  to  cause  staff  studies  and  prelim- 
inary inquries  to  be  made  with  respect  to  the  organizations  and  subjects  herein 
proposed,  and  to  report  on  same  from  time  to  time,  with  his  recommendations, 
with  a  view  toward  determining  whether  full-scale  investigations  and  public 
hearings  shall  be  authorized  and  conducted  by  the  Committee  with  respect  to 
any  such  organization  or  subject. 

And  whereas,  pursuant  to  the  authority  hereinbefore  mentioned  and  reso- 
lutions of  the  committee  for  such  purposes  duly  adopted,  studies,  inquiries, 
reports,  and  investigations  were  made  and  hearings  conducted  from  time  to 
time  by  the  committee  upon  the  subject  committed  to  it ; 

And  whereas,  pursuant  to  the  authority  conferred  by  House  Rule  XI,  and 
committee  resolution  of  February  20,  1969,  aforesaid,  the  chairman  directed 
staff  studies  to  be  made  with  respect  to  the  financing  of  revolutionary  violence, 
including  for  such  purposes  a  survey  to  he  made  of  colleges  and  universities 
with  regard  to  honoraria  paid  to  guest  speakrs  of  which  the  committee  was 
advised  in  a  memorandum  delivered  to  its  members  on  May  18,  1970,  as  follows : 

RE  :    SURVEY  OF  COLLEGES   AND   UNIVERSITIES   WITH   REGARD  TO   HONORAIUMS   PAID   TO 

GUEST  SPEAKERS 

I  have  become  increasingly  concerned  over  the  past  months  with  the  financing 
of  revolutionary  groups  through  speaking  engagements  on  our  college  and  uni- 
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versity  campuses.  Accordingly,  I  have  asked  the  staff  to  prepare  a  list  from 
public  source  material  to  determine  the  extent  of  speaking  engagements  by 
those  persons  who  we  know  to  be  associated  with  revolutionary  groups. 

Though  the  extent  of  honorariums  paid  to  college  &  university  speakers  is 
not  always  reported  in  the  newspapers,  the  limited  information  that  is  avail- 
able suggests  to  me  that  honorariums  may  well  be  of  significance  in  funding 
the  activities  of  revolutionary  groups.  In  March  of  this  year,  J.  Edgar  Hoover, 
in  his  testimony  before  the  House  Subcommittee  on  Appropriations,  discussed 
financing  and  furnished  the  names  of  Black  Panther  speakers  who  appeared 
before  secondary  schools,  colleges  and  universities  during  the  year  1969.  At- 
tached is  an  excerpt  from  Mr.  Hoover's  testimony  for  your  consideration. 

I  have  requested  the  staff  to  prepare,  in  the  form  of  a  survey,  a  letter  to  be 
sent  to  selected  colleges  and  universities  in  the  50  states,  requesting  the  volun- 
tary participation  of  these  schools  in  providing  to  us  information  with  regard 
to  speakers  they  have  had  on  campus,  group  identification  and  sponsorship 
of  speaker,  the  amount  of  honorarium  paid  (check  or  cash),  to  whom  this 
money  was  paid  and  the  source  of  funds  involved. 

It  appears  to  me  that  this  is  a  logical  inquiry  in  connection  with  the  Com- 
mittee fufiUing  its  mandate  and  I  would  be  most  appreciative  of  your  sug- 
gestions and  comments  with  regard  to  this  proposed  survey  and  its  implemen- 
tation. 

And  whereas,  at  a  session  of  the  committee  duly  called  and  held  on  June  16, 
1970,  at  which  a  quorum  was  in  attendance,  the  aforesaid  memorandum  was 
called  for  discussion,  and  it  was  duly  moved  and  agreed  that  an  inquiry  on  this 
subject  be  undertaken. 

And  whereas,  a  proposed  report  to  the  House  on  the  results  of  the  aforesaid 
inquiry,  titled  "Limited  Survey  of  Honoraria  Given  Guest  Speakers  for  En- 
gagements at  Colleges  and  Universities,"  was  considered  at  a  meeting  of  the 
committee  duly  called  and  held  on  October  7,  1970,  a  quorum  being  in  attend- 
ance, at  which  amendments  were  made  to  the  said  report  and,  as  thus  amended, 
the  committee  agreed  that  the  report  be  made  to  the  House ; 

And  whereas,  in  accordance  with  the  rules  of  the  House  and  at  the  direction 
of  the  committee,  at  a  session  of  the  House  on  October  14,  1970,  the  said  report 
was  filed  with  the  House  by  the  chairman  of  the  committee  designated  House 
of  Representatives  Report  No.  91-1607,  which  was  referred  to  the  Union 
Calendar ; 

And  whereas,  thereafter  the  House  on  October  14,  1970,  agreed  to  recess  and 
went  into  recess  from  thence  until  November  16.  1970 ; 

And  whereas,  on  October  13,  1970,  one  day  before  the  filing  of  said  report 
and  recess  of  the  House,  a  complaint  (Civil  Action  No.  3028-70)  was  filed  with 
the  United  States  District  Court  for  the  District  of  Columbia  by  Lawrence 
Speiser,  director  of  Washington,  District  of  Columbia,  oflBce  of  the  American 
Civil  Liberties  Union,  in  which  Nat  Hentoff,  John  Doe,  and  Richard  Roe  were 
named  as  plaintiffs  in  a  suit  against  the  chairman  and  members  of  the  Com- 
mittee on  Internal  Security  of  the  House  of  Representatives,  the  chief  counsel 
of  said  committee,  the  Superintendent  of  Documents  and  the  Public  Printer, 
in  which  it  was  alleged  that  the  filing  and  publication  of  the  report  with  re- 
spect to  honoraria  paid  to  the  plaintiffs  and  the  class  of  persons  they  allegedly 
represented  had  no  legitimate  legislative  purpose,  but  was  being  carried  out 
by  the  defendants  with  the  purpose  and  effect  of  (1)  deterring  colleges  and 
universities  from  permitting  plaintiffs  to  appear  on  their  campuses  as  speakers 
(2)  punishing  plaintiffs  for  their  views  by  exposing  them  to  the  harassment 
normally  associated  with  "blacklisting"  ;  and  the  court  was  asked  to  declare 
the  action  of  the  defendant  committee  members  in  preparing  and  seeking  to 
publish  the  report  to  be  unconstitutional,  and  to  enjoin  the  defendants  from 
filing,  printing,  publishing,  or  disseminating  the  report  and  from  disclosing 
any  material  or  information  contained  in  it ; 

And  whereas,  on  the  same  day,  to  wit,  October  13,  1970,  the  Honorable 
Gerhard  A.  Gesell,  a  judge  of  the  United  States  District  Court  for  the  District 
of  Columbia,  acting  upon  the  application  of  the  said  Lawrence  Speiser  for  a 


305 

Temporary  Restraining  Order,  set  the  matter  for  hearing  at  2  p.m.  of  that 
day  and,  without  the  service  of  notice  on  the  defendant  parties  in  interest, 
proceeded  ex  parte  to  enter  a  Temporary  Restraining  Order  as  follows : 

TEMPORARY  RESTRAINING  ORDER 

It  appearing  to  the  Court  from  the  verified  Complaint  and  the  application 
for  Temporary  Restraining  Order  and  accompanying  affidavit  that  a  Temporary 
Restraining  Order,  pending  hearing  and  determination  of  plaintiffs'  motion  for 
a  preliminary  injunction  should  issue,  because,  unless  defendants  (except  the 
named  Members  of  Congress)  are  restrained  from  printing,  publishing  and 
distributing  the  Report  on  Honoraria  Paid  Guest  Speakers  for  Engagements 
at  Colleges  (a  copy  of  which  has  been  filed  and  impounded  as  the  Court's 
Exhibit)  which  contains  any  list  of  names  of  individuals  who  have  had  speak- 
ing engagements  at  colleges  or  universities,  plaintiffs  will  suffer  immediate 
and  irreparable  injury,  loss,  damage  and  infringement  of  constitutional  rights 
before  a  hearing  can  be  had  on  plaintiffs'  motion  for  a  preliminary  injunction ; 

And  the  Court  having  concluded  from  the  materials  before  the  Court  that 
the  printing,  publication  and  distribution  of  any  such  lists  of  names  as  part  of 
said  Report  may  be  unlawful,  unauthorized  by  Congress,  serves  no  proper 
legislative  purpose  and  infringes  upon  the  constitutional  rights  of  those  so 
named ; 

Now,  therefore,  it  is  ordered,  that  defendants  (except  the  named  Members 
of  Congress)  and  their  agents,  servants,  employees  and  attorneys,  and  any  per- 
sons acting  in  active  concert  or  participation  with  them  (except  the  named 
Members  of  Congress),  be  and  they  are  hereby  restrained  until  the  determina- 
tion of  plaintiffs'  motion  for  a  preliminary  injunction  from  directly  or  indi- 
rectly seeking  to  print,  publish  or  distribute  any  list  of  names  of  individuals 
who  have  had  speaking  engagements  at  colleges  or  universities  as  part  of  a 
proposed  Report  on  Honoraria  Paid  Guest  Speakers  for  Engagements  at  Col- 
leges and  Universities. 

It  is  further  ordered,  that  the  23rd  day  of  October  1970  at  9  :30  o'clock  a.m., 
at  the  United  States  Courthouse  in  Washington,  D.C.,  is  fixed  for  the  time  and 
place  of  hearing  plaintiffs'  motion  for  a  preliminary  injunction. 

It  is  further  ordered,  pursuant  to  Rule  65  (c)  that  plaintiffs  post  a  bond  in 
the  sum  of  one  dollar  ($1.00). 

And  whereas,  copies  of  the  aforesaid  complaint  having  been  served  the  fol- 
lowing day  upon  the  parties  defendant,  an  appearance  was  entered  by  the 
Department  of  Justice  on  behalf  of  Representatives  Ichord,  Pepper,  Edwards, 
Ashbrook,  Roudebush,  Watson,  and  Scherle ;  Donald  G.  Sanders,  chief  counsel 
of  the  said  committee;  RoUand  Darling  (Acting  Superintendent  of  Docu- 
ments) ;  and  A.X.  Spence  (Public  Printer),  and  on  October  20,  1970,  a  motion 
to  dismiss  was  field  with  the  court  on  behalf  of  said  defendants,  together  with 
supporting  affidavits  and  a  memorandum  of  law.  from  which  it  will  appear  by 
reference  thereto  that  the  court  was  fully  apprised  of  the  facts  with  respect 
to  the  issuance  and  filing  of  said  report  hereinbefore  set  forth,  as  well  as 
points  of  applicable  law ; 

And  whereas,  pursuant  to  its  order  of  October  13,  1970,  the  said  court  sat 
on  October  23,  1970,  to  hear  arguments  on  plaintiffs,  motion  for  a  preliminary 
injunction,  and  after  argument  entered  the  following  order ; 

ORDER 

This  cause  came  on  for  hearing  on  the  23rd  day  of  October,  1970  upon 
plaintiffs'  motion  for  a  preliminary  injunction  and  defendants  *  opposition 
thereto  and  during  the  argument  on  the  motion,  the  parties  to  the  action 
through  their  counsel  having  agreed  that  the  Court  could  consider  this  matter 
on  defendants'  motion  to  dismiss,  plaintiffs'  complaint  for  permanent  injunc- 
tion and  the  record  and  counsel  for  defendants'  having  deferred  to  the  Court's 


*  No  appearance  has  been  entered  in  this  action  in  behalf  of  Congressmen  Louis  Stokes 
and  Richard  Preyer.  They  are  not  represented  in  this  action  by  counsel. 
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request  that  the  temporary  restraining  order  entered  in  this  cause  be  extended 
to  the  close  of  the  Court's  business  on  the  28th  day  of  October,  1970  in  order 
to  afford  the  Court  the  opportunity  to  make  findings  of  fact,  conclusions  of 
law  and  to  enter  the  final  judgment  in  tlie  action,  it  is  by  the  Court  this  23rd 
day  of  October  1970. 

Ordered  that  the  temporary  restraining  order  entered  herein  by  the  Court 
on  the  14th  day  of  October,  1970  be  and  the  same  hereby  is  extended  to  the 
close  of  the  Court's  business  on  the  28th  day  of  October,  1970  and  it  is 

Further  ordered  that  the  Clerk  of  Court  be  and  he  is  hereby  directed  to 
record  in  tliis  Court's  docket  an  entry  reflecting  the  agreement  of  the  parties  * 
to  this  action  made  through  their  counsel  that  the  cause  has  been  submitted 
to  the  Court  for  final  disposition  on  defendants'  motion  to  dismiss,  plaintiff's 
complaint  for  permanent  injunction  and  the  record. 

And  whereas,  the  court  thereafter  on  October  28,  1970,  granted  permanent 
injunctive  relief  as  follows : 

ORDER 

Plaintiffs'  application  for  declaratory  judgment  and  permanent  injunctive 
relief  having,  with  consent  of  the  parties,  come  before  the  Court  on  affidavits, 
and  the  Court,  after  briefs  and  full  argument,  having  field  herewith  its  Memo- 
randum Opinion  containing  Findings  of  Fact  and  Conclusions  of  Law,  it  is 

Ordered  that  the  Public  Printer  and  the  Superintendent  of  Documents  be 
and  each  is  hereby  permanently  enjoined  from  printing  and/or  distributing,  or 
directly  or  indirectly  causing  to  be  printed  or  distributed,  any  copy  of  a  Report 
of  the  House  Committee  on  Internal  Security  captioned  "Limited  Survey  of 
Honoraria  Given  Guest  Speakers  for  Engagements  at  Colleges  and  Univer- 
sities" or  any  portion,  restatement  or  facsimile  thereof,  provided  however  that 
in  the  event  said  Report  or  any  part  thereof  shall  be  introduced  into  or  be 
mentioned  during  the  course  of  proceedings  of  the  House  or  of  the  Senate  this 
injunction  shall  not  apply  to  subsequent  normal  publication  or  distribution  of 
the  Congressional  Records  in  full  text,  without  special  reprinting  or  excerpting 
of  any  portion  or  portions  relating  to  said  Report ;  and  it  is 

Further  ordered  that  the  complaint  be  and  it  is  hereby  dismissed  as  to  all 
parties  except  the  Public  Printer  and  the  Superintendent  of  Documents,  and 
the  Temporary  Restraining  Order  previously  entered  in  this  case  is  and  shall 
be  desolved  [sic]  upon  the  service  of  this  Order  on  the  Public  Printer ;  and  it 
is  further 

Adjudged  and  declared  that  said  Report  of  the  House  Committee  for  [sic] 
Internal  Security  is  without  any  proper  legislative  purpose  and  infringes  on 
the  rights  of  individuals  named  therein  as  protected  by  the  First  Amendment 
to  the  Constitution  of  the  United  States,  and  that  any  publication  of  said 
Report  at  public  expense,   except  as  herein  provided,   is  illegal. 

And  whereas,  on  October  30,  1970,  the  said  defendants.  Representative  Preyer 
joining,  gave  notice  of  appeal  and  filed  an  appeal  from  the  aforesaid  order 
with  the  United  States  Court  of  Appeals  for  the  District  of  Columbia,  together 
with  motions  for  summary  reversal  of  the  district  court's  order  or,  in  the 
alternative,  for  the  expedited  processing  of  this  appeal,  with  memorandum  in 
support  of  said  motions,  requesting  that  the  court  of  appeals  should  consider 
and  decide  the  case  before  Congress  returned  from  recess  on  November  16, 
1970; 

And  whereas,  the  court  of  appeals  on  November  5,  1970,  in  disregard  of  the 
urgencies  of  the  situation  and  of  the  rights  and  privileges  of  the  House,  entered 
a  per  curian  order  denying  defendants'  (appellants')  motion  for  summary  re- 
versal or,  in  the  alternative,  for  expedited  processing  of  this  appeal,  as  follows : 

Before:  Wright,  McGowan  and  Tamm,  Circuit  Judges  in  Chambers. 

ORDER 

On  consideration  of  appellants'  motion  for  summary  reversal  of  the  District 
Court's  Order  enjoining  the  Public  Printer  and  the  Superintendent  of  Docu- 
ments from  printing  or  distributing  a  House  document  or,  in  the  alternative. 
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for  expedited  processing  of  tliis  appeal,  of  ttie  opposition  filed  with  respect 
tliereto  and  of  the  record  on  appeal  herein,  it  is 

Ordered  hy  the  Court  that  appellants'  motion  for  summary  reversal  or,  in 
the  alternative,  for  expedited  processing  of  this  appeal  is  denied.  Per  Curiam 
Circuit  Judge  Wright  did  not  participate  in  the  foregoing  order. 

And  whereas,  the  said  report  of  the  Committee  on  Internal  Security,  the 
printing  and  distribution  of  which  has  been  enjoined  as  aforesaid,  was  au- 
thorized to  be  filed  with  the  House  in  accordance  with  the  rules  and  practices 
of  the  House ; 

And  whereas,  the  Constitution  of  the  United  States  provides  that  each  House 
shall  keep  a  Journal  of  its  proceedings  and  from  time  to  time  publish  the  same 
(Article  I,  Section  5)  ; 

And  whereas,  Rule  XII  of  the  House,  duly  enacted  as  aforesaid,  provides 
that  reports  of  committees  shall  be  delivered  to  the  Clerk  of  the  House  for 
printing  and  reference  to  the  proper  calendar  under  the  direction  of  the 
Speaker,  and  the  titles  or  subject  thereof  shall  be  entered  on  the  Journal  and 
printed  in  the  Record ;  and  pursuant  thereto  the  aforesaid  report  of  the  Com- 
mittee on  Internal  Security  has  been  so  entered  and  referred ; 

And  whereas,  hy  the  rules  and  practices  of  the  House,  the  reports  of  com- 
mittees are  printed,  published,  and  disseminated  for  the  use  of  the  House,  its 
committees,  and  the  public  in  accordance  with  such  rules  and  the  acts  of  Con- 
gress for  such  cases  made  and  provided,  particularly  title  44,  United  States 
Code,  section  101  et  seq. ; 

And  whereas,  on  order  of  the  House,  it  is  the  duty  of  the  Public  Printer 
and  the  Superintendent  of  Documents  to  print,  publish,  and  distribute  the 
reports  and  other  documents  of  the  House  in  accordance  with  the  order  of  the 
House  and  applicable  acts  of  Congress ; 

And  whereas,  the  printing,  publication,  and  distribution  of  the  aforesaid 
House  report  (91-1607)  entitled  "Limited  Survey  of  Honoraria  Given  Guest 
Speakers  for  Engagements  at  Colleges  and  Universities,"  was  duly  authorized 
and  submitted  for  printing  to  the  Public  Printer  in  the  normal  course  of  busi- 
ness ; 

And  whereas,  it  is  not  the  rule  or  practice  of  the  House  to  print  or  publish 
the  full  text  of  the  reports  of  its  committees  in  the  Journal  of  the  House  or 
the  Congressional  Record ; 

And  whereas,  the  restraints  and  limitations  upon  the  printing,  publishing, 
and  dissemination  of  the  aforesaid  report  imposed  by  the  court's  aforesaid 
orders  constitute  an  unwarranted  and  impermissible  obstruction  of  the  execu- 
tion of  the  rules  and  practices  of  the  House  and  of  its  legislative  processes  and 
procedures ; 

And  whereas,  it  is  essential  to  the  due  and  effectual  exercise  and  discharge 
of  the  constitutional  functions  and  duties  of  the  House,  and  the  promotion  of 
wise  legislation,  that  no  obstruction  or  impediments  should  exist  to  the  publi- 
cation of  such  reports  of  the  House  as  the  House  may  deem  fit  or  necessary  to 
be  published ; 

And  whereas,  it  is  essential  to  the  working  of  our  parliamentary  system 
and  to  the  welfare  of  the  Nation  that  the  speech,  debate,  and  proceedings  in 
the  Houses  of  Congress  be  made  known  to  the  country  ; 

And  whereas,  it  is  expressly  provided  by  the  Constitution  of  the  United 
States  that  for  any  speech  or  debate  in  either  House  the  Senators  and  Repre- 
sentatives shall  not  be  questioned  in  any  other  place   (Article  I,  Section  6)  ; 

And  whereas,  the  foregoing  provision  of  the  Constitution,  thus  succinctly 
stated,  arose  out  of  a  time-honored  struggle  for  liberty  and  was  adopted  from 
the  English  Bill  of  Rights  of  1689  which  declared  in  unequivocal  language : 
"That  the  Freedom  of  Speech,  and  Debates  or  Proceedings  in  Parliament, 
ought  not  to  be  impeached  or  questioned  in  any  Court  or  Place  out  of  Parlia- 
ment" ; 

And  whereas,  a  report  of  a  committee  of  the  House  filed  with  the  House  is 
speech  or  debate  or  Representatives  in  the  House; 

And  whereas,  by  the  express  provisions  of  the  Constitution,  Article  I,  Section 
6,  aforesaid,  the  courts  are  enjoined  against  questioning,  are  are  denied  juris- 
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diction  to  question,  any  speech  or  debate  in  either  House  and  may  not  censor, 
disparage,  inquire  into  the  contents  of,  or  otherwise  question,  limit,  or  restrain, 
the  speech  or  debate  of  Representatives  in  the  House ; 

And  whereas,  the  speech  and  debate  of  Representatives  in  the  House  is 
absolutely  privileged,  subject  only  to  the  control  of  the  House,  and  is  a  privilege 
intrinsic  to  the  right  of  the  House  to  preserve  the  means  of  discharging  its 
legislative  duties ; 

And  whereas,  it  is  a  fundamental  principal  of  a  free  constitution,  incor- 
porated in  the  Constitution  of  the  United  States,  that  the  legislative,  executive, 
and  judicial  powers  be  separated  (see  The  Federalist,  Nos.  XLVII  and 
XLVIII)  ; 

And  whereas,  the  House  of  Representatives  >  is  invested  with  the  power  to 
prevent  and  punish  such  contempts  of  its  authority  and  privileges  as  is  neces- 
sary to  preserve  the  means  of  discharging  its  legislative  duties,  and  that  this 
power  rests  upon  its  right  of  self-preservation  to  enable  the  public  powers 
given  to  it  to  be  exerted ;  a  power  indeed  which  has  been  recognized  in  the 
precedents  of  that  Court  by  which  the  inferior  Federal  courts  of  the  District 
of  Columbia  are  bound  [see  Anderson  v.  Dunn,  6  Wheat.  204  (1821)  ;  In  be 
Chapman,  166  U.S.  661   (1896)  ;  Marshall  v.  Gordon,  243  U.S.  521  (1916)]  ; 

And  whereas,  the  chairman  of  the  said  Committee  on  Internal  Security  has 
this  day  reported  to  and  filed  with  the  House  a  report  of  the  said  committee 
entitled,  "Report  of  Inquiry  Concerning  Speakers'  Honoraria  at  Colleges  and 
Universities''    (House   of  Representatives   Report  No.   91-1607)  ; 

And  whereas,  at  a  meeting  of  the  said  Committee  on  Internal  Security  duly 
held  and  called  on  December  3,  1970,  at  which  a  quorum  of  the  said  committee 
was  in  attendance  and  voting,  the  said  chairman  was  duly  authorized  and 
directed  to  file  said  report ; 

And  whereas,  said  report  was  made  in  accordance  with  the  rules  of  the 
House  and  upon  the  subject  committed  to  said  committee  pursuant  to  the  pro- 
visions and  mandate  of  House  Rule  XI  and  resolution  of  the  committee  duly 
adopted ; 

And  whereas,  the  said  report  this  day  filed  is  upon  the  same  subject  matter 
as  the  prior  report  (No.  91-1607)  of  said  committee,  hereinbefore  mentioned, 
and  may  be  construed  as  a  "restatement"  of  the  whole  or  a  part  of  the  prior 
report,  the  printing  and  distribution  of  which  was  permanently  enjoined  by 
the  hereinbefore  mentioned  order  of  the  court  dated  October  28,  1970 :  Now, 
therefore,  be  it 

Resolved,  That — 

(1)  In  accordance  with  the  Rules  of  the  House  of  Representatives  and  the 
acts  of  Congress  made  and  provided,  the  Public  Printer  and  the  Superintendent 
of  Documents  shall  forthwith  print,  publish,  and  distribute,  and  they  are 
hereby  ordered  forthwith  to  print,  publish,  and  distribute  to  and  for  the  use 
of  the  House  of  Representatives,  the  Committee  on  Internal  Security  of  said 
House,  and  those  entitled  to  receive  them,  the  usual  number  of  copies  of  the 
report  (No.  91-1607)  of  said  Committee  on  Internal  Security  titled,  "Report 
of  Inquiry  Concerning  Speakers'  Honoraria  at  Colleges  and  Universities," 
which  has  this  day  been  duly  reported  to  the  House. 

(2)  All  persons,  whether  or  not  acting  under  color  of  office,  are  hereby  ad- 
vised, ordered,  and  enjoined  to  refrain  from  doing  any  act,  or  causing  any  act 
to  be  done,  which  restrains,  delays,  interferes  with,  obstructs,  or  prevents  the 
performance  of  the  work  ordered  to  be  done  by  paragraph  numbered  (1)' 
hereof ;  and  all  such  persons  are  further  advised,  ordered,  and  enjoined  to  re- 
frain from  molesting  intimidating,  arresting,  imprisoning,  or  punishing  any 
person  because  of  his  participation  in.  or  performance  of,  such  work. 

(3)  Copies  of  this  resolution  shall  be  forthwith  furnished  by  the  Clerk  of 
the  House  to  the  Public  Printer,  Superintendent  of  Documents,  and  the  clerks 
of  the  United  States  District  Court  and  of  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia. — Congressional  Record  41013-41016  (December 
10,  1970) 


309 


ExmBiT  11 
(Brief  on  Behalf  of  Congressman  Ichord  in  Hentoffv.  Ichord) 

BRIEF  FOR  APPELLANTS 

(Hniteb  States!  Court  of  ^ppealg 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  24,761 
Nat  Hentoff,  et  al.,  appellees 

V. 

Richard  H.  Ichord,  et  al. 

[Adolphus  N.  Spence  and  Rowland 

L.  Darling],  appellants 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 

DISTRICT  OF  COLUMBIA 


ROBERT   C.   MARDIAN, 

Assistant  Attorney  General, 

KEVIN  T.   MARONEY, 

Deputy  Assistant  Attorney  General, 

BENJAMIN  C.  FLANNAGAN, 
GEORGE  W.  CALHOUN, 

Attorneys, 
Department  of  Justice. 
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QUESTIONS  PRESENTED 


1.  Does  a  Report  of  a  duly  authorized  Committee  of  the 
House  of  Representatives  fall  within  the  Speech  or  Debate 
Clause  of  Article  I,  section  6,  Clause  I,  of  the  Constitution  and 
is  it,  therefore,  immune  from  judicial  injunction  against  its  be- 
ing printed  at  public  expense  in  the  course  of  the  normal  legis- 
lative process? 

2.  Does  the  doctrine  of  Separation  of  Powers  foreclose  a 
court  from  enjoining  the  printing  of  a  CongTessional  Commit- 
tee Report? 

3.  If  such  a  Report  is  subject  to  judicial  oversight,  absent  a 
compulsory  process  situation  within  the  Court's  jurisdiction, 
does  this  record  support  the  Court's  finding  of  no  valid  legis- 
lative purpose? 

4.  Do  First  Amendment  guarantees  permit  prior  restraint 
by  the  judiciary  of  the  printing  of  a  Committee  Report? 

5.  In  any  event,  does  this  record  support  the  Court  below's 
finding  of  irreparable  harm  so  as  to  justify  injunctive  relief? 

6.  Did  the  Court  below  err  in  denying  defendants'  Motion  to 
Dismiss? 

PRIOR  PROCEEDINGS 

This  case  has  been  before  this  Court  on  a  Motion  for  Sum- 
mary Reversal  or,  in  the  alternative  for  an  Expedited  Process- 
ing of  this  Appeal  which  was  filed  on  November  2,  1970.  Hent- 
off  V.  I  chord,  C.A.  24,  761.  (JA  p.  74).  That  Motion  was 
denied  by  Order  of  this  Court  dated  November  5,  1970,  a  copy 
of  which  appears  in  the  Joint  Appendix.  (JA  p.  75). 

STATEMENT   OF   THE   CASE 

This  is  an  appeal  from  an  Order  of  the  District  Court  en- 
tered on  October  28,  1970,  (JA  p.  72)  permanently  enjoining 
the  Public  Printer  and  the  Superintendent  of  Documents  from 
printing  and/or  distributing  any  copy  of  a  Report  of  the  House 
of  Representatives,  No.  91-1607  prepared  by  the  House  Inter- 
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nal  Security  Committee  and  captioned  "Limited  Survey  of 
Honoraria  Given  Guest  Speakers  for  Engagements  at  Colleges 
and  Universities,"  which  Order  also  declared  that  said  Report 
was  without  a  proper  legislative  purpose  and  that  any  publica- 
tion of  the  Report  at  public  expense  (except  in  the  Congres- 
sional Record)  would  be  illegal.^ 

The  action  commenced  on  October  13,  1970,  at  which  time 
plaintiffs  moved  for  a  Temporary  Restraining  Order  enjoining 
all  of  the  named  defendants,  including  the  Members  of  the 
House  Committee  on  Internal  Security,  from  filing,  printing, 
publishing  or  distributing  in  any  form  the  aforesaid  Report, 
which  was  then  in  the  form  of  a  preliminary  print  scheduled, 
pursuant  to  the  Committee's  Resolution  of  October  7,  1970,  to 
be  filed  with  the  whole  House  on  October  14,  1970  (JA  p.  9).- 

Following  oral  argument  on  plaintiffs'  motion,  the  Court 
below  on  October  14,  1970  temporarily  restrained  the  printing, 
publishing  and  distribution  of  the  Report  by  Committee  Coun- 
sel, the  Public  Printer,  and  the  Superintendent  of  Documents, 
but  placed  no  restraint  on  the  filing  of  the  Report  or  its  sub- 
sequent printing,  publishing  or  distribution  by  defendant 
Members  of  the  Committee.  (JA  p.  17). 

The  matter  next  came  before  the  Court  below  on  Octo- 
ber 23,  1970  on  plaintiffs'  motion  for  a  preliminary  injunction 
(filed  October  20,  1970)  (JA  p.  20)  and  defendants'  motion  to 
dismiss  (filed  October  20,  1970).  (JA  p.  31).  Following  oral 
argument,  the  Temporary  Restraining  Order  was  continued 
until  October  28, 1970  to  afford  the  Court  below  an  opportunity 
to  make  findings  of  fact  and  conclusions  of  law  and  to  enter  a 
final  judgment  in  this  action.  (JA  p.  59). 


^  For  this  reason,  defendants  are  unable  to  include  in  tlie  Joint  Appendix 
a  copy  of  the  Report  for  the  use  of  this  Court.  However,  defendants  did 
furnish  the  Court  below  with  one  copy  of  the  Report,  which  is  now  sealed 
as  part  of  the  record,  and  they  would  now  direct  this  Court's  attention  to 
that  copy  for  purposes  of  this  appeal. 

-  The  Report  was  "duly  authorized  and  submitted  for  printing  (of  a  pre- 
liminary Committee  Print)  to  the  Government  Printing  Office  in  the  normal 
course  of  business  on  September  21,  1970."  (.TA  p.  .58).  Subsequently,  the  ai>- 
proved  Committee  Print  of  the  Report  was  duly  filed  on  October  14,  1970, 
and  the  contents  thereof  were  released  to  the  press. 
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On  October  28,  1970  the  Court  entered  judgment  dismissing 
the  action  as  to  the  named  Members  of  Congress  and  the 
Committee  counsel  and  permanently  enjoining  the  Public 
Printer  and  the  Superintendent  of  Documents  in  the  manner 
aforesaid.  (JAp.  72). 

A  Notice  of  Appeal  from  the  Order  of  October  28,  1970  was 
filed  by  defendants  on  October  30.  1970  (JA  p.  73). 

STATEMENT   OF   FACTS 

The  statement  of  facts  surrounding  the  preparation  of  this 
Report  is  set  forth  in  full  in  Defendants'  Exhibit  A  to  their 
Motion  to  Dismiss  filed  with  the  Court  below.  (JA  p.  32). 
Portions  of  that  Exhibit  (affidavit  of  Donald  G.  Sanders, 
Chief  Counsel  for  the  House  Committee  on  Internal  Security) 
are  excerpted  and  set  forth  below  as  defendants'  Statement 
of  the  Facts. 

The  House  Committee  on  Internal  Security  is  a  standing 
committee  of  the  U.S.  House  of  Representatives,  constituted 
as  such  by  the  rules  of  the  House,  enacted  by  House  Resolu- 
tion 7,  January  3,  1969,  as  amended  by  House  Resolution  89, 
February  18.  1969,  pursuant  to  Article  I,  Section  5  of  the 
Constitution  of  the  United  States  which  authorizes  the  House 
to  determine  the  rules  of  its  proceedings. 

House  Rule  X  enacted  as  aforesaid  provides  that  there  shall 
be  elected  by  the  House,  at  the  commencement  of  each  Con- 
gress, a  standing  committee  designated  as  a  Committee  on  In- 
ternal Security,  to  consist  of  9  members.  By  House  Resolution 
251  agreed  to  on  February  18.  1969.  the  House  elected  to  the 
standing  committee  of  the  House  of  Representatives  on  Inter- 
nal Security  Richard  Ichord  (chairman),  Claude  Pepper  of 
Florida,  Edwin  W.  Edwards  of  Louisiana,  Richardson  Preyer 
of  North  Carolina,  Louis  Stokes  of  Ohio.  John  M.  Ashbrook  of 
Ohio,  Richard  L.  Roudebush  of  Indiana.  Albert  W.  Watson  of 
South  Carolina,  and  William  J.  Scherle  of  Iowa. 

House  Rule  XI  of  the  91st  Congress,  enacted  as  aforesaid, 
defines  the  powers  and  duties  of  the  said  Committee  on  Internal 
Securitv.  inter  alia,  as  follows. 
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Rule  XI 

POWERS   AND    DUTIES   OF   COMMITTEES 


11.  Committee  on  Internal  Security. 

(a)  Communist  and  other  subversive  activities  affect- 
ing the  internal  security  of  the  United  States. 

(b)  The  Committee  on  Internal  Security,  acting  as 
a  whole  or  by  subcommittee,  is  authorized  to  make  in- 
vestigations from  time  to  time  of  (1)  the  extent,  charac- 
ter, objectives,  and  activities  within  the  United  States 
of  organizations  or  groups,  whether  of  foreign  or  domes- 
tic origin,  their  members,  agents,  and  affihates,  which 
seek  to  establish,  or  assist  in  the  establishment  of,  a 
totalitarian  dictatorship  within  the  United  States,  or 
to  overthrow  or  alter,  or  assist  in  the  overthrow  or  alter- 
ation of,  the  form  of  government  of  the  United  States 
or  of  any  State  thereof,  by  force,  violence,  treachery, 
espionage,  sabotage,  insurrection,  or  any  unlawful 
means.  (2)  the  extent,  character,  objectives,  and  activi- 
ties within  the  United  States  of  organizations  or  groups, 
their  members,  agents,  aiid  affiliates,  which  incite  or 
employ  acts  of  force,  violence,  terrorism,  or  any  unlawful 
means,  to  obstruct  or  oppose  the  lawful  authority  of  the 
Government  of  the  United  States  in  the  execution  of 
any  law  or  policy  affecting  the  internal  security  of  the 
United  States,  and  (3)  all  other  questions,  including  the 
administration  and  execution  of  aiiy  law  of  the  United 
States,  or  any  portion  of  law,  relating  to  the  foregoing 
that  would  aid  the  Congress  or  any  committee  of  the 
House  in  any  necessary  remedial  legislation. 

The  Committee  on  Internal  Security  shall  report  to 
the  House  (or  to  the  Clerk  of  the  House  if  the  House 
is  not  in  session)  the  results  of  any  such  investigation, 
together  with  such  recommendations  as  it  deems  ad- 
visable. 

For  the  purpose  of  any  such  investigation,  the  Com- 
mittee on  Internal  Security,  or  any  subcommittee  there- 
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of,  is  authorized  to  sit  and  act  at  such  times  and  places 
within  the  United  States,  whether  the  House  is  in  ses- 
sion, has  recessed,  or  has  adjourned,  to  hold  such  hear- 
ings, and  to  require,  by  subpena  or  otherwise,  the 
attendance  and  testimony  of  such  witnesses  and  the  pro- 
duction of  such  books,  records,  correspondence,  memo- 
randums, papers,  and  documents,  as  it  deems  necessary. 
Subpenas  may  be  issued  under  the  signature  of  the 
chairman  of  the  committee  or  any  subcommittee,  or 
by  any  member  designated  by  any  such  chairman,  and 
may  be  served  by  any  person  designated  by  any  such 
chairman  or  member. 

*  *  * 

At  a  meeting  of  the  said  Committee  duly  called  and  held  on 
February  20,  1969,  at  which  a  quorum  of  the  Committee  were  in 
attendance.  Chairman  Ichord  submitted  a  proposal  to  the  mem- 
bers of  the  Committee  for  a  study  of  revolutionary  violence 
within  the  United  States.  The  proposal  was  in  written  form,  a 
copy  of  which  had  been  delivered  to  each  member  of  the  Com- 
mittee and  which  he  read  as  follows : 

I  desire  hereby  to  lay  before  the  Committee  a  pro- 
posal for  study  and  investigation  in  depth  of  revolu- 
tionary violence  within  this  Nation. 

It  is  becoming  increasingly  evident  that  one  of  the 
gravest  threats  to  our  internal  security  and  to  the  free 
functioning  of  our  democratic  institutions  is  posed  by 
the  activities  of  certain  organizations  which  would  ef- 
fect changes  in  our  government  or  its  administration 
by  other  than  constitutional  processes.  Recent  investi- 
gations of  this  Committee,  the  statements  of  respon- 
sible officials,  Federal  and  State,  and  daily  press  re- 
ports, appear  to  me  sustain  this  conclusion. 

In  this  respect,  moreover,  we  are  faced  with  ever- 
mounting  demands  from  the  Members  of  the  House 
and  the  public  for  legislation  action,  both  for  addi- 
tional legislation  and  with  respect  to  the  examination 
and  appraisal  of  the  administration  and  enforcement 
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of  existing  law,  including  proposals  for  constitutional 
amendment  as  well. 

I  need  not  state  that  the  legislative  problems  we  fa^e 
on  the  subject  of  subversion  are  of  the  utmost  com- 
plexity and  difl&culty  not  solely  from  the  constitutional 
standpoint,  but  equally  so  from  the  standpoint  of  devel- 
oping practical  and  effective  legislation.  We  must  find 
the  answers  to  certain  basic  questions,  among  which 
are  the  following :  Is  additional  Federal  legislation  nec- 
essary? What  form  should  such  legislation  take?  Should 
these  statutes  be  essentially  regulatory  or  penal?  Can 
we  profitably  amend  existing  statutes  in  this  area? 
What  is  the  Federal  role,  as  contrasted  with  the  State 
role,  in  the  exercise  of  the  police  power  on  this  subject? 

In  addition,  a  number  of  bills  have  already  been  re- 
ferred to  the  Committee.  Undoubtedly  additional  legis- 
lation will  also  be  referred  to  it  from  time  to  time.  Such 
legislation  involves  a  number  of  subjects  vital  to  the 
protection  and  maintenance  of  our  internal  security,  in- 
cluding such  subjects  as  the  protection  of  defense  facil- 
ities, the  security  of  classified  information  released  to 
industry.  Federal  employment  security,  vessel,  ports, 
and  harbor  security,  the  protection  of  our  armed  forces 
during  periods  of  undeclared  war,  passport  security, 
proposals  with  respect  to  the  Emergency  Detention  Act 
of  1950,  etc. 

The  answer  to  the  foregoing  questions,  and  the  dis- 
position of  such  legislation,  will  obviously  require  the 
most  painstaking  and  thorough  inquiry  and  under- 
standing of  the  extent,  character  and  objectives,  the 
organizational  forms,  financing,  and  other  facts,  with 
respect  to  those  organizations  and  individuals  engaged 
in  revolutionarv  violence,  sedition,  and  breach  of  peace 
and  law,  as  are  proper  subjects  of  investigation  as  man- 
dated by  the  House.  Obviously,  we  cannot  legislate  in  a 
vacuum. 

I  therefore  submit  for  your  approval  my  proposal  that, 
under  my  direction,  the  staff  be  authorized  to  undertake 
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preliminary  studies  and  inquiries,  the  results  of  which 
I  shall,  from  time  to  time,  report  to  the  full  Committee 
with  a  view  toward  the  subsequent  authorization  of 
such  full  scale  investigations  and  public  hearings  as  to 
the  Committee  may  seem  desirable  and  necessary. 

A  discussion  followed,  and  on  motion  made  and  seconded, 
the  following  resolution  was  adopted : 

Resolved,  That  the  Chairman  be  directed  to  cause 
staff  studies  and  preliminary  inquiries  to  be  made  with 
respect  to  the  organizations  and  subjects  herein  pro- 
posed, and  to  report  on  same  from  time  to  time,  with 
his  recommendations,  with  a  view  toward  determining 
whether  full-scale  investigations  and  public  hearings 
shall  be  authorized  and  conducted  by  the  Committee 
with  respect  to  any  such  organization  or  subject. 

The  chairman  thereupon  directed  the  Chief  Counsel,  to 
cause  the  staff  of  the  Committee  to  undertake  preliminary 
studies  in  accordance  with  the  resolution  thus  adopted.  Pur- 
suant to  such  resolutions  and  directions,  the  Chief  Counsel 
caused  staff  studies  and  reports  to  be  prepared  on  revolutionary 
violence,  and  the  reports  were  submitted  from  time  to  time  to 
members  of  the  Committee  for  their  views. 

At  a  meeting  of  the  Committee,  duly  called  and  held  on 
March  6,  1969,  at  which  a  quorum  was  present,  a  discussion 
was  had  on  the  subject  of  the  aforesaid  staff  studies.  The  fol- 
lowing resolution  was  moved  and  adopted: 

Whereas,  on  February  20,  1969,  considering  that  a 
serious  threat  is  posed  to  the  internal  security  of  this 
Nation  and  to  the  free  functioning  of  its  democratic  in- 
stitutions by  the  activities  of  certain  organizations  which 
would  effect  changes  in  our  government  or  its  admin- 
istration by  other  than  constitutional  processes,  the 
Chairman  accordingly  proposed  a  study  and  investiga- 
tion in  depth  of  revolutionary  violence  within  the  United 
States  for  the  purpose  of  resolving  a  number  of  legisla- 
tive problems,  including  an  appraisal  of  the  administra- 
tion and  enforcement  of  existing  law,  an  examination  of 
the  respective  roles  of  the  Federal  and  State  govern- 
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ments  in  the  exercise  of  the  police  power,  the  need  for 
remedial  legislation,  and  to  assist  in  the  disposition  of 
bills  referred  to  the  Committee,  on  subjects  committeed 
to  it  by  the  mandate  of  the  House ; 

Whereas,  a  resolution  on  that  date  was  adopted  by 
the  Committee  directing  the  Chairman  to  cause  staff 
studies  to  be  made  with  respect  to  such  organizations 
and  subjects,  and  to  report  on  the  same  from  time  to 
time,  together  with  his  recommendations,  with  a  view 
tow^ard  determining  whether  full-scale  investigations 
and  public  hearings  shall  be  authorized  and  conducted 
with  respect  to  any  such  organization  and  subject; 

Whereas,  certain  staff  studies  have  been  reported  and 
the  Chairman  has  recommended  that  the  Committee  on 
Internal  Security  undertake  initially  an  investigation 
of  the  origin,  character,  objectives,  activities,  and  other 
facts  relating  to  the  Students  for  a  Democratic  Society ; 

Whereas,  the  Committee  has  considered  such  recom- 
mendation :  Now  therefore,  be  it 

Resolved,  That  investigation  in  depth  by  the  Com- 
mittee on  Internal  Security,  or  by  a  subcommittee  there- 
of appointed  by  the  Chairman  for  that  purpose,  be  con- 
ducted in  Washington,  D.C.,  or  at  such  place  or  places, 
and  on  such  date  or  dates,  as  the  Chairman  may  deter- 
mine, on  the  following  subjects  of  inquiry ; 

The  origin,  history,  organization,  character,  objec- 
tives, and  activities  of  the  Students  for  a  Democratic 
Society,  with  particular  reference  to  (1)  the  extent  to 
w^hicli  it  may  be  involved  in  acts  of  violence  or  other 
unlawful  activities  to  accomplish  any  of  its  purposes  or 
objectives:  (2)  the  extent  to  which,  and  the  manner  in 
which,  it  may  incite  or  employ  acts  of  force,  violence, 
terrorism,  or  any  unlawful  means  to  obstruct  or  oppose 
the  Government  of  the  United  States  in  the  execution  of 
any  law  or  policy  affecting  the  internal  security  of  the 
United  States;  (3)  the  extent  to  which,  and  the  manner 
and  means  by  which,  it  or  any  of  its  chapters  or  affiliated 
groups  may  be  controlled,  directed,  or  assisted  by  or- 
ganizations or  individuals  who  seek  to  overthrow  or 
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assist  in  the  overthrow  or  alteration  of  the  form  of  Gov- 
ernment of  the  United  States  or  of  any  State  thereof 
by  unlawful  means,  or  by  any  such  means  to  obstruct 
or  oppose  the  Government  of  the  United  States  in  the 
execution  of  any  law  or  policy  affecting  the  internal 
security  of  the  United  States;  (4)  the  manner  in  which 
it  is  financed  and  supported;  (5)  the  extent  to  which  it 
may  act  in  concert  wdth,  aid  or  assist,  or  be  supported 
by,  foreign  Communist  powers,  their  agents  or  nationals ; 
and  (6)  all  other  facts  in  relation  to  the  foregoing. 

Similarly,  on  the  basis  of  staff  studies  and  reports,  which 
were  undertaken  and  circularized  to  the  Committee  pursuant  to 
the  resolution  of  February  20,  1969,  the  Committee  met  from 
time  to  time  and  agreed  to  undertake  investigations  of  other 
relevant  organizations  and  activities,  including  but  not  limited 
to  the  Black  Panther  Party,  specifically  authorized  by  Com- 
mittee resolution  adopted  October  8, 1969,  and  the  New  Mobili- 
zation Committee  to  End  the  War  in  Viet  Nam  by  resolution 
adopted  December  10,  1969.  The  following  are  extracts  from 
the  resolutions  duly  adopted  by  the  Committee  with  respect  to 
such  investigations:  Now,  therefore,  be  it 

Resolved,  That  the  Committee  on  Internal  Security 
conduct  an  investigation  in  depth  in  Washington  or  at 
such  other  place  or  places  as  the  Chairman  may  deter- 
mine on  the  following  subjects  of  inquiry: 

The  origin,  history,  organization,  character,  objectives, 
and  activities  of  the  Black  Panther  Party,  with  par- 
ticular reference  to  (1)  the  extent  to  which  it  may  be 
involved  in  acts  of  violence  or  other  unlawful  activities 
to  accomplish  any  of  its  purposes  or  objectives;  (2)  the 
extent  to  which,  and  the  manner  in  which,  it  may  incite 
or  employ  acts  of  force,  violence,  terrorism,  or  any  un- 
lawful means  to  obstruct  or  oppose  the  Government  of 
the  United  States  in  the  execution  of  any  law  or  policy 
affecting  the  internal  security  of  the  United  States; 
(3)  the  extent  to  which,  and  the  manner  and  means 
by  which,  it  or  any  of  its  chapters  or  affiliated  groups 
may  be  controlled,  directed,  or  assisted  by  organizations 
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or  individuals  who  seek  to  overthrow  or  assist  in  the 
overthrow  or  alteration  of  the  form  of  Government  of 
the  United  States  or  of  any  State  thereof  by  unlawful 
means,  or  by  any  such  means  to  obstruct  or  oppose  the 
Government  of  the  United  States  in  the  execution  of 
any  law  or  poHcy  affecting  the  internal  security  of  the 
United  States;  (4)  the  manner  in  which  it  is  financed 
and  supported;  (5)  the  extent  to  which  it  may  act  in 
concert  with,  aid  or  assist,  or  be  supported  by,  foreign 
Communist  powers,  their  agents  or  nationals;  and  (6) 
all  other  facts  in  relation  to  the  foregoing:  Now,  there- 
fore, be  it 

Resolved,  That  an  in-depth  investigation  be  conducted 
by  the  Committee  on  Internal  Security,  or  by  a  subcom- 
mittee thereof  appointed  by  the  Chairman,  concern- 
ing the  following : 

The  origin,  history,  organization,  character,  objectives, 
and  activities  of  the  New  Mobilization  Committee  To 
End  The  War  In  Vietnam,  with  particular  reference  to 
(1)  the  extent  to  which  it  may  be  involved  in  acts  of 
violence  or  other  unlawful  activities  to  accomplish  any 
of  its  purposes  or  objectives;  (2)  the  extent  to  which, 
and  the  manner  in  which,  it  may  incite  or  employ  acts 
of  force,  violence,  terrorism,  or  any  unlawful  means  to 
obstruct  or  oppose  the  Government  of  the  United  States 
in  the  execution  of  any  law  or  policy  affecting  the  in- 
ternal security  of  the  United  States;  (3)  the  extent 
to  which,  and  the  manner  and  means  by  which,  it  or 
any  of  its  chapters  or  affiliated  groups  may  be  controlled, 
directed,  or  assisted  by  organizations  or  individuals  who 
seek  to  overthrow  or  assist  in  the  overthrow  or  alteration 
of  the  form  of  Government  of  the  United  States  or  any 
State  thereof  by  unlawful  means,  or  by  any  such  means 
to  obstruct  or  oppose  the  Government  of  the  United 
States  in  the  execution  of  any  law  or  pohcy  affecting 
the  internal  security  of  the  United  States;  (4)  the  man- 
ner in  which  it  is  financed  and  supported;  (5)  the  ex- 
tent to  which  it  may  act  in  concert  with,  aid  or  assist. 
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or  be  supported  by,  foreign  Communist  powers,  their 
agents  or  nationals;  and  (6)  all  other  facts  in  relation 
to  the  foregoing. 

Pursuant  to  House  XI,  the  Committee  has  conducted  ex- 
tensive hearings  and  investigations,  which  were  published  from 
time  to  time  and  reports  rendered  and  filed  with  the  House, 
as  required  by  the  Rule,  which  provides  that  the  Committee 
shall  report  to  the  House  the  results  of  any  such  investigation 
authorized  under  Rule  XI,  together  with  such  recommendations 
as  it  deems  advisable.  Several  of  the  available  Committee  pub- 
lications are  submitted  herewith  for  the  information  of  the 
Court. 

Pursuant  to  the  authority  conferred  by  House  Rule  XI  and 
Committee  resolution  aforesaid  of  February  20,  1969,  the  chair- 
man also  directed  the  chief  counsel  to  cause  staff  studies 
to  be  made  with  respect  to  the  financing  of  revolutionary  vio- 
lence and  activities  through  speaking  engagements  on  college 
and  university  campuses.  The  members  of  the  Committee  were 
advised  of  the  action  of  the  chairman  in  a  memorandum  dated 
May  14,  1970,  addressed  to  all  members  of  the  Committee, 
which  counsel  caused  to  be  delivered  on  May  18,  1970.  to  each 
member  thereof,  which  reads  as  follows : 

RE :  SURVEY  OF  COLLEGES  AND  UNIVERSITIES  WITH  REGARD 
TO  HONORARIUMS  PAID  TO  GUEST  SPEAKERS 

I  have  become  increasingly  concerned  over  the  past 
months  with  the  financing  of  revolutionary  groups 
through  speaking  engagements  on  our  college  and  uni- 
versity campuses.  Accordingly,  I  have  asked  the  staff 
to  prepare  a  list  from  public  source  material  to  deter- 
mine the  extent  of  speaking  engagements  by  those  per- 
sons who  we  know  to  be  associated  with  revolutionary 
groups. 

Though  the  extent  of  honorariums  paid  to  college 
&  university  speakers  is  not  always  reported  in  the  news- 
papers, the  limited  information  that  is  available  sug- 
gests to  me  that  honorariums  may  well  be  of  significance 
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in  funding  the  activities  of  revolutionary  groups.  In 
March  of  this  year,  J.  Edgar  Hoover,  in  his  testimony 
before  the  House  Subcommittee  on  Appropriations,  dis- 
cussed financing  and  furnished  the  names  of  Black 
Panther  speakers  who  appeared  before  secondary 
schools,  colleges  and  universities  during  the  year  1969. 
Attached  is  an  excerpt  from  Mr.  Hoover's  testimony  for 
your  consideration. 

I  have  requested  the  staff  to  prepare,  in  the  form 
of  a  survey,  a  letter  to  be  sent  to  selected  colleges  and 
universities  in  the  50  states,  requesting  the  voluntary 
participation  of  these  schools  in  providing  to  us  informa- 
tion with  regard  to  speakers  they  have  had  on  campus, 
group  identification  and  sponsorship  of  speaker  ,the 
amount  of  honorarium  paid  (check  or  cash),  to  whom 
this  money  was  paid  and  the  source  of  funds  involved. 

It  appears  to  me  that  this  is  a  logical  inquiry  in  con- 
nection with  the  Committee  fulfilling  its  mandate  and  I 
would  be  most  appreciative  of  your  suggestions  and  com- 
ments with  regard  to  this  proposed  survey  and  its 
implementation. 

Subsequently  at  a  meeting  of  the  Committee,  duly  called 
and  held  on  June  16,  1970,  at  which  a  quorum  was  in  attend- 
ance, the  chairman  called  up  the  subject  of  this  aforementioned 
memorandum  of  Me^y  14.  1970,  for  discussion  by  the  Commit- 
tee. Following  discussion,  it  was  duly  moved,  seconded,  and 
agreed  that  the  survey  and  inquiry  on  this  subject  be  under- 
taken. The  progress  and  development  of  the  survey  was  like- 
wise considered  in  subsequent  meetings  of  the  Committee. 

The  Committee  staff  was  then  directed  to  prepare  a  final 
report  for  consideration  by  the  Committee  and  with  a  view 
toward  reporting  the  results  of  the  investigation  to  the  House 
in  accordance  with  the  authority  and  direction  of  House  Rule 
XL  At  the  instruction  of  the  chairman,  the  proposed  report, 
titled  ''Limited  Survey  Of  Honoraria  Given  Guest  Speakers 
For  Engagements  At  Colleges  And  Universities,"  was  dissemi- 
nated to  all  members  of  the  Committee.  At  a  meeting  of  the 
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Committee,  duly  called  and  held  on  October  7,  1970,  at  which 
a  quorum  was  in  attendance,  the  report  was  considered, 
amendments  made,  and  as  thus  amended  the  Committee  agreed 
that  the  report  be  made  to  the  House. 

In  accordance  with  the  authority  and  direction  of  the  Com- 
mittee, and  in  accordance  with  the  rules  of  the  House,  the 
report  was  filed  with  the  House  by  the  chairman  on  October 
14,  1970,  and  designated  House  of  Representatives  Report  No. 
91-1607,  which  was  referred  to  the  Committee  of  the  Whole 
House  on  the  State  of  the  Union. 

The  House  Committee  on  Internal  Security  is  an  investigat- 
ing Committee,  as  well  as  having  a  bill  reference  function,  and 
is  mandated  by  the  House  to  make  its  investigations  on  the 
subjects  set  forth  in  House  Rule  XI  and  to  report  to  the  House 
the  results  of  any  such  investigation  so  as  to  aid  the  Congress 
or  any  committee  of  the  House  in  any  necessary  remedial  leg- 
islation. A  large  number  of  bills  are  pending  before  various 
committees  of  the  House  related  to  the  question  of  revolu- 
tionary violence  and  the  activities  of  revolutionary  organiza- 
tions, several  of  which  were  submitted  to  the  Court  below  for 
its  information. 

I 

The  permanent  injunction  violates  the  speech  and  debate 
clause  of  the  Constitution,  as  well  as  the  doctrine  of  separa- 
tion of  powers. 

SPEECH  AND  DEBATE  CLAUSE 

The  Memorandum  Opinion  of  the  District  Court  quite  prop- 
erly recognized  that  the  Speech  and  Debate  Clause,  Article  I, 
Section  6,  Clause  1  of  the  Constitution,  squarely  prohibits  any 
court  from  enjoining  a  Member  of  the  House  "from  discussing 
the  Report,  its  contents  or  its  import  on  the  floor  of  Congress," 
or  from  "placing  the  Report  in  the  Congressional  Record." 
(JAp.  65). 

The  District  Court  also  noted  that  information  "in  this  Re- 
port involves  matters  of  public  concern,  and  the  court  will  take 
no  action  which  limits  the  use  that  individual  Congressmen 
choose  to  make  of  the  Report  or  its  contents  on  or  off  the  floor  of 
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Congress."  This  was  because,  "[tjheir  legislative  activities  are 
not  limited  to  speech  or  debate  on  the  floor  of  Congress." 
(JAp.  66) 

But  the  court  below,  by  injunction,  has  effectively  prevented 
the  printing  and  distribution  by  the  G.P.O.  of  a  duly  filed  House 
Document,  a  Report  of  the  House  Committee  on  Internal  Se- 
curity, and,  in  so  doing,  has  done  what  it  said  it  would  not  do — 
limit  the  use  of  the  Report  by  Congressmen — by  denying  them 
access  to  the  Report. 

The  court  held  in  effect  that  a  Committee  Report  to  the 
Congress  is  not  immune  from  judicial  scrutiny,  and  that  the 
courts  have  the  power  to  enjoin  the  printing  of  such  reports  at 
public  expense  (except  in  the  Congressional  Record)  if  the 
Court  finds  that  the  report  "has  an  impact  upon  the  right  of 
free  speech  and  assembly"  (JA  p.  64j  and  if  the  Court  further 
finds  it  is  lacking  in  legislative  purpose. 

We  submit,  however,  that  the  Court  erred  in  so  finding  for  it 
lacked  jurisdiction  in  this  situation  even  to  inquire  into  the 
question  of  legitimacy  of  legislative  purpose  or,  in  any  event,  to 
enjoin  printing  of  a  Report  of  a  Committee  at  all. 

The  District  Court  properly  recognized  that  the  language  of 
the  three-judge  district  court  in  Methodist  Federation  for  So- 
cial Action  V.  Eastland,  141  F.  Supp.  729  (D.  D.C.,  1956),  was 
squarely  on  point  in  this  situation  and,  if  followed,  would  bar 
any  injunction  such  as  was  issued.  Specifically,  Methodist  Fed- 
eration held: 

Nothing  in  the  Constitution  authorizes  anyone  to  pre- 
vent the  President  of  the  United  States  from  publishing 
any  statement.  This  is  equally  true  whether  it  is  defama- 
tory or  not,  and  whether  or  not  it  is  inade  after  fair 
hearing.  Similarly,  nothing  in  the  Constitution  author- 
izes anyone  to  prevent  the  Supreme  Court  from  publish- 
ing any  statement.  We  think  it  equally  clear  that  noth- 
ing authorizes  anyone  to  preverit  Congress  jrom  pub- 
lishing any  statement,  at  731.  (Emphasis  supplied). 
*  *  * 

We  have  no  more  authority  to  prevent  Congress  or  any 
Committee  or  public  officer  acting  in  the  express  direc- 
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tion  of  Congress,  from  publishing  a  document  than  to 
prevent  them  from  publishing  the  Congressional  Rec- 
ord, at  732. 

We  submit  that  the  District  Court  erred  when  it  concluded 
that  Powell  v.  McCormack,  395  U.S.  486  (1969)  had,  in  effect, 
overruled  Methodist  Federation  insofar  as  the  court  there  "read 
the  Speech  or  Debate  clause  or  the  separation  of  powers  doc- 
trine to  afford  complete  protection  to  anyone  other  than  Con- 
gressmen." (JA  p.  67.) 

But  even  assuming  the  court  was  correct,  its  distinction  by- 
passes the  initial  question  of  whether  a  Committee  Report  itself 
is  immunized  from  judicial  inquiry  under  the  Speech  and  De- 
bate Clause,  and  we  think  the  cases  clearly  hold  that  it  is. 

In  Kilbourn  v.  Thompson,  103  U.S.  168  (1880),  the  Supreme 
Court  held: 

*  *  *  it  would  be  a  narrow  view  of  the  Constitutional 
provision  [Speech  and  Debate  Clause]  to  limit  it  to 
words  spoken  in  debate.  The  reason  of  the  rule  is  as 
forcible  in  its  application  to  written  reports  preseyited 
in  that  body  by  its  Committees,  to  Resolutions  offered, 
which,  though  in  writing,  must  be  reproduced  in  speech, 
and  to  the  act  of  voting,  whether  it  is  done  vocally  or 
by  passing  between  the  tellers.  In  short,  to  things  gen- 
erally done  in  the  House  by  one  of  its  members  in  re- 
lation to  the  business  before  it.  at  204.  (Emphasis  sup- 
plied). 

This  principle  was  later  recognized  again  by  the  Supreme 
Court  in  Barr  v.  Matteo,  360  U.S.  564,  where  the  Court  pointed 
out,  at  p.  569,  that  the  Constitution  conferred  an  absolute 
privilege  to  members  of  both  Houses  of  Congress  in  respect  to 
any  speech,  debate,  oath,  report  or  action  done  in  the  session. 

And,  most  important,  the  principle  was  again  specifically 
upheld  by  the  Supreme  Court  in  the  case  most  relied  on  by 
the  court  below  and  by  plaintiffs.  In  Powell  v.  McCormack, 
sn.pra,  the  Supreme  Court  re-emphasized  its  earlier  holding  in 
Kilbourn  with  respect  to  Committee  Reports.  The  Court  held: 

it  would  be  a  "narrow  view"  to  confine  the  protection  of 
the  speech  and  debate  clause  to  words  spoken  in  debate. 
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Committee  Reports,  Resolutions,  and  the  act  of  voting 
are  equally  covered  as  the  ''things  generally  done  in  a 
session  of  the  House  by  one  of  its  members  in  relation 
to  the  business  before  it."  at  502.  (Emphasis  supplied.) 

For  these  reasons  it  is  clear  that  a  leport  of  the  House  falls 
within  the  Speech  and  Debate  Clause  of  the  Constitution  and 
as  such  it  is  immune  from  any  judicial  inquiry  into  the  contents 
thereof, 

SEPARATION   OF   POWERS 

It  is  also  clear  that  rlio  Pe|;ort  involvcti  is  protected  by  the 
doctrine  of  Separation,  of  Poweis  from  judicial  interference  and, 
thus,  the  court  below  lacked  juri?;diction  to  enjoin  its  printing, 
publication  or  distribution. 

In  Hearst  v.  Black,  66  Ajjp.  D.C.  313,  87  F.2d  68  (1936), 
(recently  cited  by  this  Court  v*'ith  a])proval  in  United  States 
Service fitf'ii's  FiUid  v.  Fasllnnri,  No.  24,279.  in  a  stay  order 
entered  on  June  4.  1970),  thiri  (,'ourt  held: 

*  "  *  the  universal  rule  so  far  as  we  know  it,  is  that 
the  legislative  discretion  in  discharge  of  its  constitu- 
tional functions,  whether  rightfully  or  wrongfully  exer- 
cised, is  not  a  subject  for  judicial  interference.  The 
Constitution  has  lodged  the  legislative  power  in  the 
Congress.  If  a  Court  can  say  to  the  Congress  that  it 
could  use  or  could  not  use  information  in  its  possession, 
the  independence  of  the  legislature  would  be  destroyed 
and  the  constitutional  separation  of  the  powers  of  gov- 
ernment invaded.  Nothing  is  better  settled  than  that 
each  of  the  three  great  departments  of  government  shall 
be  independent  and  not  subject  to  the  control  directly 
or  indirectly  by  either  of  the  others.  "This  separation 
and  the  consequent  exclusive  character  of  the  powers 
conferred  upon  each  of  the  three  de])artments  is  basic 
and  vital — not  merely  a  matter  of  governmental  mech- 
anism." at  71-72  (Emphasis  supplied.) 

In  the  instant  case  the  House  Committee  has  conducted  an 
investigation  and  an  important  distinction  should  be  noted 
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at  this  point  with  respect  to  that  investigation.  All  of  the  infor- 
mation gathered  was  taken  from  pubhc  source  material  (i.e., 
newspapers,  and  magazines,  etc.)  or  from  vohmtary  resj^onses 
to  a  letter  of  inquiry  sent  out  by  the  Committee.  At  no  time 
was  the  Committee's  power  of  compulsory  process  employed. 
This  is  of  importance  in  this  case  for  as  the  Supreme  Court, 
in  Watkins  v.  United  States,  354  U.S.  178  (1957),  held: 

[T]he  legislature  is  free  to  determine  the  kind  of  data 
which  should  be  collected.  It  is  only  those  investigatio7is 
that  are  conducted  by  the  use  of  compulsory  process 
that  give  rise  to  the  need  to  protect  the  rights  of  the 
individuals  against  illegal  encroachment,  at  215 
(Emphasis  supplied.) 

Thus  it  is  clear  that  judicial  I'eview  of  Congressional  investi- 
gations is  proper  only  in  certain  limited  circumstances  such  as 
when  the  power  of  compulsory  process  is  employed  by  the 
Congress  which  in  turn  gives  rise  to  a  contempt  of  Congress 
case. 

This  Court  in  Pauling  v.  Eastland,  109  U.S.  App.  D.C.  342, 
288  F.  2d  126  (D.(\  C^is-.  19(30).  recognized  this  principle  when 
it  held  that  it  was  i)ovverless  to  act  in  the  absence  of  an  "in- 
cidence of  .judicial  power.''  Jn  this  regard  the  Court  stated: 

The  Courts  have  no  power  of  interference  unless  and 
until  some  event  sucli  as  an  arrest,  indictment  or  con- 
viction, brings  an  actual  controversy  into  the  sphere 
of  judicial  authority.  The  courts  cannot  interfere 
merely  uj^jon  the  petition  of  a  person  potentially  liable 
to  some  event,  at  129. 

Continuing,  this  Court  stated : 

A  declaratory  judgmen.t  would  be  as  effective  an  im- 
pingment  ui)on  an  interference  with  legislative  pro- 
ceedings as  a  flat  injunction  would  be.  Thus  I  think  that 
a  declaratory  judgment  respecting  the  validity  of  con- 
templated Congressional  action  would  violate  the  doc- 
trine of  separation  of  powers  and  would  be  an  illegal 
impingement  by  the  judicial  branch  upon  the  duties 
of  the  legislative  branch,  at  130. 
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(It  also  follows  that  if  a  court  cannot  interfere  with  an  in- 
vestigation it  cannot  interfere  with  the  publishing  of  a  report 
of  that  investigation.) 

See  also  McGrain  v.  Daugherty,  273  U.S.  135,  160-182 
(1927) ;  Humphrey's  Executor  v.  United  States,  295  U.S.  602, 
629-630  (1935);  Coleman  v.  Miller,  307  U.S.  433,  454-455 
(1939);  Barenblatt  v.  Ihiited  States,  360  U.S.  109,  132-133 
(1959) ;  Hutcheson  v.  United  States,  369  U.S.  599,  622  (1962) ; 
and  Yellinv.  United  States,  374U.S.  109  (1963). 

Although  the  District  Court  scrupulously  avoided  enjoin- 
ing the  members  of  the  House  or  their  staff  employees  directly, 
the  injunction  issued  is  no  less  a  direct  interference  for  it  pre- 
vents the  use  by  the  House  of  its  normal  processes  in  having 
a  Committee  Report — now  a  Report  of  the  House — printed 
pursuant  to  the  provisions  of  Title  44  of  the  United  States 
Code,  and  thereby  making  it  available  in  the  normal  manner 
for  distribution  to  other  members  of  Congress  and  to  the  public 
as  well. 

It  is  small  solace  to  the  House  to  say  that  a  Committee  can 
file  w^iatever  Reports  it  wishes,  and  its  members  can  say  what- 
ever they  wish,  but  then  hold  that  a  court  (absent  a  con- 
troversy involving  compulsory  process  as  in  Watkiiis  and 
Barenblatt,  supra,)  has  jurisdiction  to  review  such  Reports 
to  ascertain  whether  they  are  accompanied  by  a  valid  legis- 
lative purpose,  and  to  enjoin  printing  by  the  Public  Printer 
if  the  court  disagrees  with  the  Committee. 

We  submit  that  the  courts  totally  lack  jurisdiction  to  sit  as 
a  "Council  of  Revision",  National  Student  Association  v.  Her- 

shey, U.S.  App.  B.C. ,  412  F.  2d  1103,  1114  (1969), 

of  the  internal  legislative  processes  of  Congress.  Nor  is  the 
court  empowered  to  act  as  a  censor  of  what  a  Committee  of 
Congress  chooses  to  report  to  the  whole  House  and  its  con- 
stituency. Furthermore,  the  courts  may  not  act  either  as  the 
supervisor,  or  as  the  conscience  of  the  Congress.  If  a  Commit- 
tee of  Congress  exceeds  what  the  courts  consider  to  be  the 
bounds  of  propriety,  that  is  a  matter  for  the  Congress  to  deal 
with  and,  ultimately,  for  the  electorate  to  pass  on,  not  the 
judiciary.  See  Barenblatt  v.  United  States,  supra,  360  U.S.  at 
132-133. 


330 


19 


Certainly  the  Powell  case,  supra,  does  not  stand  for  the 
proposition  that  all  activities  of  Congress  previously  regarded 
as  immune  from  review  may  now  be  reviewed  provided  the 
"remedy"  is  directed  to  a  ministerial  officer  or  an  employee  of 
Congress  rather  than  against  Congressmen  directly. 

Instead,  Powell  supports  only  the  proposition  that  it  is  proper 
for  the  judiciary  to  review  the  constitutionality  of  legislative 
decisions  commanding  House  employees  to  act  only  in  certain 
circumstances.  There,  the  Court  held : 

That  House  employees  are  acting  pursuant  to  express 
orders  of  the  House  does  not  bar  judicial  review  of  the 
constitutionality  of  the  underlying  legislative  decision. 
Kilbour7i  decisively  settles  this  question,  since  the 
Sergeant-at-Arms  was  held  liable  for  false  imprison- 
ment even  though  he  did  nothing  more  than  execute 
the  House  resolution  that  Kilbourn  be  arrested  and 
imprisoned.-*  (Emphasis  supplied).  395  U.S.  at  504-505. 


"The  C(nirt  in  Kilboiirii  (juoted  extensively  froiii  Stocldalc  v. 
Hun.'iard,  <J  AD.  &  E.  1,  114.  1112  Ew^.  Rei>.  1112,  ll-'C  ( Q.  B.  l.s;^,!)), 
to  refute  the  assertion  that  House  agents  were  immune  because 
they  were  executing  orders  of  the  House:  "[IJf  the  Speaker,  by 
authority  of  the  House,  order  an  illegal  Act,  though  that  authority 
sliall  exempt  him  from  question,  his  order  shall  no  more  justify 
the  person  who  executed  it  than  King  Charles's  warrant  for  levying 
ship-money  could  justify  his  revenue  officer."  *  *  *  (P]mphasis 
supplied). 

At  first  it  would  appear  the  Court  below  properly  concluded 
it  had  jurisdiction  to  review  the  underlying  legislative  decision 
in  the  instant  case  based  on  the  language  above  from  Powell. 
We  submit  that  such  a  conclusion  is  wrong.  First,  in  Kilbourn 
the  legislative  decision  which  was  involved  commanded  the 
Sergeant-at-Arms  to  commit  an  act  which  was  illegal  in  and 
of  itself  and  of  which  he  was  later  held  personally  liable — 
false  imprisonment.  Second,  the  legislative  decisions  involved 
in  Powell  were  held  to  be  improper  since  the  House  had  no 
power  to  exclude  a  member  who  met  the  Constitution's  mem- 
bership requirements.  Unlike  those  cases,  the  House  in  the 
instant  case  has  neither  ordered  an  illegal  act  be  done  nor  ex- 
ceeded its  powers.  Instead,  the  underlying  legislative  decision 
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in  this  case  was  a  decision  by  the  House  to  do  no  more  than  to 
speak.  In  so  doing,  the  House  commanded  one  of  its  employees, 
the  Public  Printer,  to  print  a  House  Report  which,  analagous 
to  a  court's  printed  decision,  is  one  way  that  body  can  speak. 
It  follows  from  the  Supreme  Court's  decision  in  Kilbourn  and 
Powell  that  judicial  interference  with  legislative  decisions  can 
only  be  founded  upon  a  determination  that  the  House  has  acted 
illegally  or  that  it  has  ordered  one  of  its  employees  to  act  il- 
legally. We  submit  that  the  House,  in  this  case,  has  done 
neither.  Instead,  it  has  only  attempted  to  do  what  plaintiffs 
have  done,  to  speak.  The  very  nature  of  the  Congressional 
activity  involved  herein  is  such  that  any  attempt  on  the  part 
of  the  Judiciary  to  interfere  would  be  tantamount  to  censor- 
ship. 

Carried  to  its  logical  extension,  the  decision  below  would 
support  a  decision  that  if  the  public  printer  can  be  enjoined 
from  printing  a  Committee  Report,  he  could  seemingly,  by 
similar  rationale,  be  prohibited  from  printing  copies  of  pro- 
posed Bills  or  Resolutions  if  they  were  challenged  as  patently 
unconstitutional  on  their  face.  Finally,  to  say  that  a  Report 
can  be  filed  but  Jiot  printed  is  not  unlike  saying  that  a  Con- 
gressman can  make  any  speech  he  likes,  but  his  secretary  could 
be  enjoined  from  typing  it  up  for  him  to  distribute.  If  there  is 
a  difference,  we  fail  to  see  it.  For  these  reasons  the  Court  below 
lacked  jurisdiction  and  erred  in  denying  defendants'  Motion  to 
Dismiss. 

II 

Legislative  purpose 

Although  our  position  is  that  Courts  in  the  setting  of  this 
case,  lack  jurisdiction  to  inquire  into  the  "validity  of  legislative 
purpose"  behind  a  Committee  Report  of  the  House  of  Repre- 
sentatives, we  contend,  in  the  alternative,  that  it  is  clear  that 
the  record  here  before  the  Court  demonstrates  a  valid  legisla- 
tive purpose.  As  more  fully  appears  in  the  affidavit  of  the 
defendant  Sanders,  filed  as  Defendants'  Exhibit  A  in  support 
of  defendants'  Motion  to  Dismiss  (JA  p.  32)  with  the  Court 
below,  the  House  Committee  on  Internal  Security  is  a  standing 
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Committee  of  the  United  States  House  of  Representatives 
pursuant  to  the  Constitution  of  the  United  States. 

Part  XI (b)  of  the  House  Rules  provides,  in  part,  that  the 
Committee  on  Internal  Security  is  authorized  to  make  investi- 
gations of  (1)  the  extent,  character,  objectives  and  activities 
within  the  Ignited  States  of  organizations,  their  members, 
agents,  and  affiliates,  which  seek  to  overthrow  or  alter  or  assist 
in  the  overthrow  or  alteration  of  the  form  of  the  government 
of  the  United  States  by  force,  violence,  treachery,  or  espionage, 
sabotage,  insurrection  or  any  unlawful  means  .  .  .  and  (3) 
all  other  questions  relating  to  the  foregoing  that  would  aid 
the  Congress  or  any  Comnnttce  oj  the  House  in  any  necessary 
or  remedial  legislation. '^ 

It  is  clear  from  the  language  of  Rule  XI  that  the  Committee 
is  charged  with  the  duty  to  aid  the  entire  Congress  or  any 
Committee  of  the  House  in  any  necessary  remedial  legislation 
and  need  not  restrict  its  investigations  only  to  those  inquiries 
which  would  support  legislation  proposed  by  the  Internal  Se- 
curity Committee. 

More  importantly,  Rule  XI  commands  that  "the  Committee 
on  Internal  Security  shall  report  to  the  House  .  .  .  the  results 
of  any  such  investigations  together  with  such  recommenda- 
tions as  it  deems  advisable."  (Emphasis  supplied.)  Rule  XI, 
then,  is  cleai'  as  to  the  proposition  that  the  Committee  Report 
need  not  make  or  contain  recommendations  and  it  need  not 
be  restricted  only  to  legislation  which  it  would  recommend. 
Rather,  the  Report  which  must  be  submitted  to  Congress  for 
the  use  of  the  Congress  or  the  House  of  Representatives  must 
be  of  such  a  nature  as  would  aid  in  the  enactment  of  any 
possible  remedial  legislation. 

It  cannot  be  denied  that  any  organization  cannot  long  re- 
main viable  in  the  absence  of  adequate  funding.  Clearly,  if 
the  Committee  were  to  discharge  its  duties  as  set  forth  in 
Rule  XI,  one  phase  of  its  investigations  could  include  an  in- 
quiry into  the  financing  scheme  behind  those  types  of  organi- 
zations characterized  by  Rule  XL 


■^  Fov  some  exaiiiiile.s  of  recent  expressions  of  Congressional  concern  al)out 
campus-related  disorders,  see  H.R.  10074,  10-544,  10672,  10856,  10!J11,  10970 
aud  11802,  copies  of  which  were  tiled  with  the  court  below. 
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•  On  February  20,  1969,  the  Chairman  of  the  Internal  Secu- 
rity Committee  proposed  a  study  be  made  which  would  include 
the  sources  of  financing  of  such  ori^anizations.  (JA  p.  36)  The 
Chairman's  proposal  was  adopted  by  the  Committee  on  that 
same  date. 

Pursuant  then  to  the  dual  authority  conferred  by  Rule  XI 
and  the  Committee's  Resolution  of  February  20,  1969,  the 
Chairman  directed  a  staff  study  be  made  with  respect  to  pos- 
sible financing  of  revolutionary  violence  and  activities  through 
honororia  paid  for  speaking  engagements  on  college  and  uni- 
versity campuses.  The  results  ^  were  indicated  to  the  Com- 
mittee by  the  Chairman  in  a  memorandum  dated  May  14,  1970 
in  which  the  Chairman  proposed  and  the  Conmiittee  authorized 
an  inquiry  of  a  sample  selection  of  colleges  and  universities, 
requesting  their  voluntary  disclosure  as  to  the  amount  of  hon- 
oraria paid  to  all  guest  speakers  (other  than  academicians  and 
lecturers)  together  with  any  group  identification  or  sponsor- 
ship of  the  speaker,  the  manner  of  payment,  to  whom  paid, 
and  the  source  of  the  funds,  if  known.  Pursuant  to  the  proposal 
adopted  by  the  Committee,  sample  colleges  and  universities 
were  duly  surveyed,  following  which  the  results  of  the  survey 
were  presented  to  the  Committee.  By  resolution  of  October  7, 


*  The  Foreword  to  the  Committee  Report  indicated  that  the  Committee 
had  received  information  that  groups,  such  as  the  Black  Panther  Party 
may  have  relied  on,  as  a  source  of  financing,  honorariums  paid  to  speakers 
l).v  schools,  colleges  and  universities.  In  relating  this  information,  the  Chair- 
man also  stated : 

"Early  this  year,  I  became  concerned — as  did  many  of  my  colleagues — ■ 
with  frequent  news  accounts  of  inflammatory  speeches  which  were 
being  made  to  large  audiences  on  college  and  university  campuses  by 
the  radical  rhetoricians  of  the  New  Left  promoting  violence  and  en- 
couraging the  destruction  of  our  system  of  government.  At  times,  refer- 
ence was  made  in  these  reports  to  the  fact  that  the  speakers  who 
preached  such  a  message  of  hate  for  America  and  its  institutions  often 
received  fairly  substantial  appearance  fees. 

A  question  which  persistently  confronts  our  committee  is  the  one 
of  how  and  where  revolutionary  movements  in  the  United  States  obtain 

the  financing  for  their  activities  *  *  * 

*  *  * 

Though  the  extent  of  honorariums  paid  to  college  and  university 
speakers  is  not  always  reported  in  the  newspapers,  the  limited  informa- 
tion that  is  available  suggests  to  me  that  honorariums  may  well  be  of 
significance  in  funding  the  activities  of  revolutionary  groups  *  *  *" 
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1970,  the  Committee  determined  to  report  the  results  thereof 
to  the  House  pursuant  to  its  duties  set  forth  in  Rule  XI 
previously. 

That  Report  was  filed  with  the  House  by  the  Committee  on 
October  14,  1970  and  is  now  designated  House  Report  Num- 
ber 91-1607.  The  Report  has  been  referred  to  and  received 
by  the  House  for  printing  and  distribution. 

The  legislative  purpose  behind  the  Report  is  clear.  House 
Report  No.  91-1607  is  the  result  of  a  study  undertaken  by  the 
Committee  pursuant  to  the  responsibilities  imposed  upon  the 
Committee  to  make  inquiry  into  those  organizations  which, 
by  their  activities,  would  effect  changes  in  our  government 
or  the  administration  of  our  government  by  other  than  con- 
stitutional processes.  It  represents  an  indicia  of  the  fact  that 
organizations  such  as  the  Communist  Party,  the  Black  Pan- 
thers, and  the  Students  for  a  Democratic  Society,  to  name 
just  a  few,  might  be  financed  with  honoraria  paid  to  their 
speakers  by  colleges  and  universities. 

This  inquiry  into  the  possible  means  of  financing  of  these 
organizations  was  obviously  only  a  small  part  of  the  Com- 
mittee's continuing  investigation  into  the  intent,  character, 
and  objectives  of  such  organizations.  The  Committee  was  not 
required  to  and  for  that  matter,  did  not  attempt  to  conclude 
whether  or  not  the  funds  paid  did,  in  fact,  inure  to  the  bene- 
fit of  the  listed  organizations  at  this  time.  To  enjoin  the  pub- 
lication of  the  Committee's  Report  for  failure  to  make  such 
determination  or  for  failure  to  reconmiend  legislation  as  a  re- 
sult thereof  would  be  in  contravention  of  the  powers  and  duties 
of  the  Committee  as  set  forth  in  Rule  XI  previously,  as  well 
as  an  interference  with  the  power  of  Congress  to  investigate. 
In  Barenblatt  v.  United  States,  360  U.S.  109,  at  127-128,  the 
Supreme  Court  noted : 

That  Congress  has  wide  power  to  legislate  in  the  field 
of  [revolutionary]  activity  in  this  Country,  and  to  con- 
duct appropriate  investigations  in  aid  thereof  is  hardly 
debatable. 

*  *  *  In  the  last  analysis  this  power  rests  on  the  right 
of  self-preservation,   the  ''ultimate  value  of  any  so- 
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ciety."  Dennis  v.  United  States,  341  U.S.  494,  509.  (We 
have  substituted  the  word,  "revolutionary"  for  the  word 
"Communist''  in  the  original.) 

The  court  below  rejected  the  contention  of  counsel  that  the 
Report  could  have  been  intended  to  stimulate  legislation  con- 
cerning the  financing  of  "subversive"  organizations,  since  "the 
Committee  made  no  attempt  to  ascertain  whether  any  hono- 
raria were  being  channeled  to  such  organizations,  and  acknowl- 
edged that  no  further  inquiry  into  the  matters  covered  by  the 
Report  was  contemplated."  (JA  p.  70)  But  the  Committee  did 
conclude  at  p.  12  of  the  Report : 

If,  in  a  sampling  of  3Y_>%  of  the  institutions  of 
higher  education,  funds  in  this  volume  are  derived  by 
such  persons,  the  people  of  the  United  States  have 
a  right  to  conclude  that  the  campus-speaking  circuit 
is  certainly  the  source  of  significant  financing  for  the 
promoters  of  disorderly  and  revolutionary  activity 
among  students.  Speaking  appearances  are  not  only 
revenue-producing,  but  afford  a  forum  where  the  radi- 
calization  process  may  be  continually  expanded. 

And  such  conclusion  must  be  viewed  in  light  of  the  Com- 
mittee's continuing  investigations  into  the  nature  and  extent 
of  certain  organizations  which  fall  within  the  ambit  of  the  Com- 
mittee's authorizing  Resolution.  See,  for  example,  the  Com- 
mittee's Hearings  into  activities  of  Students  for  a  Democratic 
Societj',  and  the  Black  Panther  Party,  copies  of  which  were 
furnished  to  the  court  below  and  lodged  with  the  Clerk.  The 
Bills  filed  with  the  court  below  further  illustrate  the  concern 
of  the  Congress  to  consider  legislation,  or  the  need  therefor,  on 
questions  relating  to  campus  violence  and  the  activities  of  or- 
ganizations in  the  United  States  which  engage  in  violent  activ- 
ity or  advocate  overthrow  of  government. 

For  these  reasons,  it  is  clear  that  the  inquiry  was  germane  to 
the  investigative  responsibility  of  the  Committee,  as  mandated 
by  the  House  in  Rule  XI,  and  the  results  of  that  investigation 
were  properly  reported  to  the  House  as  required.  For  these 
same  reasons,  defendants  are  of  the  position  that  the  court  be- 
low erred  in  finding  that  these  matters  are  not  "amenable  to 
constitutional  legislative  action."  (JA  p.  71) 
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III 

Motives 

In  its  memorandum  opinion  accompanying  its  Order,  the 
court  below  noted  what  it  called  ''the  increasing  tendency  of 
the  legislative  branch  to  investigate  for  exposure's  sake".  (JA 
p.  71)  Apparently,  for  this  reason,  the  court  found  that  since  no 
proposed  or  contemplated  legislation  was  mentioned  in  the 
Report,  that  since  the  listing  of  the  names  of  the  speakers  could 
have  no  possible  relevance  to  an  inquiry  concerning  financing, 
and  that  since  the  Report  contained  language  which  appeared 
to  the  court  to  be  an  appeal  to  college  administrators  and  not  to 
members  of  Congress,  the  inescapable  conclusion  was  that  the 
Report  neither  serves  nor  was  intended  to  serve  any  purpose 
but  one — to  inhibit  further  speech  on  college  campuses  by  the 
listed  individuals.  Defendants  respectfully  urge  the  court  was 
v.Tong  on  all  counts. 

First,  there  is  no  requirement  that  this  Committee  Report 
mention  proposed  or  contemplated  legislation.  On  the  contrary, 
House  Rule  XI  set  forth  previously  provides  that  the  Cominit- 
tee  Report  may  include  such  recommendations  as  the  Com- 
mittee deems  advisable.  All  too  often  appropriate  legislation 
cannot  be  drafted  or  proposed  until  such  time  as  the  results 
of  the  Committee  investigation  are  made  available  to  members 
of  Congress.  To  require  the  House  of  Representatives  in  every 
case  to  propose  specific  legislation  and  then  conduct  hearings 
as  to  what  legislation  should  be  proposed  can  only  be  to  require 
them  to  act  backwards  in  certain  circumstances.  The  very  pur- 
pose of  Congressional  investigations  of  this  type  is  to  determine 
the  nature  and  the  extent  of  a  fact  situation  which  may  require 
legislation  in  the  first  instance,  and  not  necessarily  to  support 
or  to  oppose  specific  proposed  legislation. 

Second,  the  listing  of  the  names  of  the  speakers  was  relevant 
to  the  inquiry  concerning  financing.  For  example,  one  of  the  or- 
ganizations listed  was  the  Students  for  a  Democratic  Society. 
To  report  that  a  total  of  fourteen,  unnamed  speakers  previously 
identified  in  public  source  material  as  having  been  associated 
with  the  SDS  received  a  total  amount  of  $17,798.95,  without 
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identifying  tlie  speakers  could  raise  serious  doubts  in  the  mind 
of  the  reader  as  to  the  validity  of  the  Report.  By  setting  forth 
the  names  of  the  individuals,  the  dates  on  which  they  spoke, 
and  the  amount  of  money  received  by  each,  the  Report  dispels 
any  such  doubt  and  renders  credence  to  the  validity  of  the  in- 
formation contained  therein.  Whether  or  not  funds  paid  to  the 
speakers  listed  therein,  inured  to  the  benefit  of  the  SDS  and 
what  should  or  can  be  done  about  it  remains  yet  to  be  deter- 
mined, but  there  is,  at  least,  indisputable  evidence  that  some 
of  the  officers  of  SDS  are  receiving  such  funds. 

Third,  the  alleged  sole  purpose  of  the  Report,  the  ''appeal  to 
college  administrators",  was  not,  in  fact,  an  underlying  purpose 
for  the  Report.  However,  even  assuming  arguendo  that  the 
court's  suspicions  were  correct  and  that  a  motive  of  the  Com- 
mittee was,  as  the  court  held,  to  influence  campus  administra- 
tors, the  court  cannot  restrain  the  publication  of  the  Report. 

In  Watkins  v.  United  States,  354  U.S.  178  (1957),  the  Su- 
preme Court,  in  the  context  of  a  contempt  of  Congress  case,  was 
asked  to  consider  the  motives  behind  an  investigation.  There, 
petitioner  contended  that  the  Sub-committee  involved  was  en- 
gaging in  a  program  of  exposure  for  the  sake  of  exposure.  He 
alleged  that  the  sole  purpose  of  the  inquiry  was  to  bring  down 
upon  himself  and  others  the  "violence  of  public  reaction"  be- 
cause of  past  beliefs,  expression,  and  association.  In  its  decision 
the  Supreme  Court  held  that  its  task  was  not  to  test  the  motives 
of  the  Committee  members  for — 

their  motives  alone  would  not  vitiate  an  investigation 
which  had  been  instituted  by  the  House  of  Congress  if 
that   assembly's   legislative   purpose   is   being   served. 

In  other  words,  the  motive  for  Congressional  activity  is  of  no 
concern  to  the  courts  if  a  legislative  purpose  is  being  served.  As 
was  demonstrated  previously,  there  is  ample  evidence  of  a  leg- 
islative purpose  behind  this  Report. 

In  United  States  v.  Orman,  207  F.  2d  148  (3rd  Cir.  1953), 
plaintiff,  during  his  appearance  before  a  Sub-Committee,  asked 
that  certain  information  he  was  about  to  give  be  kept  private 
and  not  made  public,  since  it  was  information  which  he  felt 
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would  not  aid  the  Committee  in  its  legislative  purpose.  In  re- 
sponse, the  Court  held  "this  is  a  matter  for  legislative  rather 
than  judicial  control",  at  159. 

Exposure  for  the  sake  of  exposure  was  also  a  question  in 
United  States  v.  Tobin,  195  F.  Supp.  588  (D.  D.C.  1961). 
There,  plaintiff  alleged  that  the  purpose  of  the  House  Sub-com- 
mittee investigation  was  not  as  they  stated  but  was,  among 
other  things,  to  expose  for  the  sake  of  exposure.  In  response  to 
this  allegation,  the  Court  held  that  it  could  not  search  for  the 
real  purpose  of  the  legislative  investigation  by  searching  for 
the  motives  of  the  individual  legislators,  citing  WatJdns  and 
Barenblatt,  both  supra.  Instead — 

only  when  it  cannot  be  established  "the  primary  pur- 
poses of  the  inquiry  were  in  the  aid  of  leiiislative  proc- 
esses" can  a  Court  conclude  that  the  inquiry  was 
improper,  at  608.' 

For  these  reasons,  defendants  contend  that  the  Court  below 
erred  both  in  finding  a  lack  of  legislative  purpose  and  that  the 
sole  purpose  of  the  Report  was  an  attempt  to  influence  col- 
lege administrators  in  making  decisions  as  to  who  would  speak 
on  campus.  Defendants  also  contend  that  even  were  the  latter 
a  motive  behind  the  Report,  such  a  motive  cannot  vitiate  the 
validity  of  either  the  investigation  or  the  order  to  publish  the 
results  of  the  investigation  thereof. 

IV 

First  amendment  rights 

Plaintiffs  contended  below  that  if  the  Re])ort  is  printed  and 
made  public  it  will  infringe  upon  their  First  Amendment 
rights.  They  also  contended  the  Report  is  nothing  more  than 
a  "blacklist"  labeling  plaintiffs  as  "radical  revolutionaries"  and 
as  members  of  groups  described,  among  other  things,  as  "Com- 
munist," "radical  revolutionaries"  or  "extremists."  They  also 


•'Even  were  the  purpose  not  clear,  see,  Wdlfcrs  v.  Citi)  of  St.  Loiii.s.  ,'547 
U.S.  231  (1953),  at  23S,  holrtins  that  when  the  question  of  the  validity  of  a 
legislative  action  is  brought  before  a  court  "*  *  *  every  presumption  in  its 
favor  is  indulged,  and  only  clear  and  demonstrated  usurptlou  of  power  will 
authorize  judicial  interference  with  legislative  action." 
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alleged  that  the  Report  will  have  a  chilling  effect  on  future 
campus  activity  by  plaintiffs  as  well  as  having  other  unnamed 
adverse  consequences.  Plaintiffs  are  wrong  on  all  counts. 

First,  plaintiffs  were  not  labeled  as  "radical  revolutionaries." 
As  the  Committee  on  page  5  of  the  Report  clearly  points  out, 
the  Report  did  not  endeavor  to  ascertain  whether  the  individ- 
uals were  speaking  on  behalf  of  the  organizations  listed.  Fur- 
ther, the  Committee  did  not  describe  plaintiffs  as  radical  rev- 
olutionaries or  members  of  the  groups  described  but,  instead, 
the  Committee  simply  recounted  the  fact  that  the  individuals 
named  in  the  Report  had,  in  the  past,  been  publicly  identified 
with  the  organizations  by  the  news  media.  Unlike  plaintiffs' 
contention,  the  Committee,  in  its  Report,  reached  no  conclu- 
sion regarding  the  political  characterization  of  the  plaintiffs 
but,  rather,  it  simply  recounted  in  substance  facts  set  forth  in 
other  documents  readily  available  to  the  public. 

Second,  while  plaintiffs  allege  a  chilling  effect  on  their  First 
Amendment  rights,  the  Congressional  prerogative  of  having 
a  Report  disseminated  to  members  stands  frozen  for  all  prac- 
tical purposes.  And  yet,  the  Committee  by  its  Report  has  in 
no  way  chilled  plaintiffs'  rights  by  halting  them  from  speaking 
on  campuses.  The  Committee  has  no  such  power  over  colleges 
or  campuses  to  accomplish  the  desire  implied  by  plaintiffs  nor 
have  plaintiffs  demonstrated  that  it  does.  Instead,  the  only 
First  Amendment  rights  presently  threatened  are  those  of  the 
members  of  the  Committee,  and  the  House  for  that  matter, 
w^ho  seek  to  express  in  the  normal  fashion  the  information  con- 
tained in  the  Committee  Report. 

A  major  purpose  of  the  First  Amendment  is  to  protect  the 
jree  discussion  of  government  affairs  including  all  matters  re- 
lating to  political  processes.  Mills  v.  Alabama,  384  U.S.  214 
(1966).  The  constitutional  protections  for  free  speech  and  press 
were  fashioned  to  assure  unfettered  interchange  of  ideas.  New 
York  Times  v.  Sullivan,  376  U.S.  254  (1969).  Here,  a  Commit- 
tee of  the  House  of  Representatives  has  filed  a  Report  with 
the  House.  Plaintiffs  object  to  the  alleged  purpose  for  the  Re- 
port, and  the  District  Court,  in  its  memorandum  opinion  has 
in  effect  held  that  the  House  Committee,  its  members,  and  the 
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House  itself  have  more  limited  First  Amendment  Rights,  than 
do  plaintiffs. 

Implicit  throughout  its  ruling,  the  court  below  set  forth  a 
new  limitation  on  First  Amendment  Rights  insofar  as  the 
House  is  concerned.  The  Court  has  required  the  Congress  to 
prove  the  legislative  purpose  for  a  document  before  it  could 
be  printed.  This,  then,  is  an  aflBirmative  burden  on  the  Congress 
which  it  must  meet  before  it  can  speak  through  a  printed  Re- 
port of  one  of  its  Committees,  if  this  decision  stands. 

To  say,  in  effect,  that  Congress  may  not  speak  unless  it 
proves  a  proper  legislative  purpose  for  the  speech  is  to  deny 
that  Branch  and  its  members  the  full  sweep  of  First  Amend- 
ment Rights  herein  claimed  by  plaintiffs.  So  broad  is  the  First 
Amendment  that  in  the  past  it  has  been  held  that  even  falsity 
of  the  speech  camiot  provide  a  proper  basis  for  enjoniing  the 
speech.  Bond  v.  Floyd,  385  U.S.  116  (1966).  Nor  is  proof  of  ill 
will,  evil  motive,  or  intention  to  injure  a  sufficient  basis  to 
justify  interference  with  speech,  Rosenblatt  v.  Baer,  383  U.S. 
75  (1966).  And,  the  First  Amendment  allows  speech  w^hich 
includes  vehement,  caustic,  and  unpleasantly  sharp  attacks. 
Linn  v.  Plant  Guard  Workers,  383  U.S.  53  (1966).  Even  when 
there  is  unpleasant  exposure  involved,  the  speech  must  be 
allowed,  for  the  risk  of  exposure  is  an  essential  incident  of  life  in 
a  society  which  places  a  primary  value  on  freedom  of  speech 
and  of  press.  Ti7ne,  Inc.  v.  Hill,  385  U.S.  374.  In  this  case,  we 
have  none  of  these  factors.  Instead,  we  have  a  Report,  the 
truthfullness  of  which  is  unchallenged,  of  facts  already  exposed 
to  the  public."  And  yet,  before  the  Committee  can  speak  these 
truths  through  a  printed  Report  in  the  normal  fashion  even 
to  the  435  Members  of  the  House  of  Representatives  much 
less  the  public,  it  must  prove  that  its  purposes  are  valid.  Such 
a  requirement  is  patently  unconstitutional,  in  our  judgment. 


"  For  a  recent  example  of  a  news  report  containing  similar  information, 
see  "Thurmond  Heckled,"  The  Waslunyton  Pofit,  November  13,  1970,  p.  A8, 
in  which  the  name  of  the  speaker,  campus,  sponsoring  group  and  fee  paid 
for  the  speech  was  made  public. 
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V. 

Lack  of  irreparable  injury 

As  indicated  earlier,  the  complaint  herein  first  sought  an 
order  enjoining  all  of  the  named  defendants  from  filing,  print- 
ing, publishing  or  disseminating  what  is  now  House  Report 
Xo.  91-1607  and  from  disclosing  any  material  or  information 
contained  in  it.  The  Court  below  granted  plaintiffs  partial  rehef 
in  that  it  permanently  enjoined  the  Public  Printer  from  print- 
ing and  the  Superintendent  of  Documents  from  distributing 
the  Report. 

Significantly,  the  Court  did  not  enjoin  the  filing  of  the  Re- 
port—which was  duly  filed  on  October  14,  1970;  nor  did  it 
enjoin  the  release  of  its  contents  which  were  subsequently  ob- 
tained by  the  new  media  and  made  public  by  at  least  one  news- 
paper of  national  significance.'  Nor  did  the  Court  enjoin  the 
printing,  publication  and  dissemination  of  the  Report  as  part 
of  the  Congressional  Record  ^  or  its  printing,  publication  and 
dissemination  by  anyone  other  than  the  Public  Printer  and 
the  Superintendent  of  Documents.^ 

While  it  is  true  that  the  Court  below  concluded  that  the 
publication  of  the  Report  "will  inhibit  free  speech  and  assem- 
bly," it  would  appear  that  to  a  controlling  degree  the  District 
Court  granted  injunctive  relief,  not  to  protect  the  plaintiffs 
from  threatened  disclosure  of  the  contents  of  the  Report,  but 
to  proscribe  Congressional  action  considered  by  the  Court  to 
be  "devoid  of  legislative  purpose"  (JA  p.  71).  But,  the  law  is 
clear  that 

Suitors  may  not  resort  to  a  court  of  equity  to  restrain 
a  threatened  act  merely  because  it  is  illegal  or  transcends 
Constitutional  powers.  They  must  show  that  the  act 

'  FolloAviiig  the  filing  of  tlie  Report  with  tlie  whole  House  on  October  14, 
1070.  the  nnmes  of  the  persons  mentioned  in  the  Report  were  extensively 
reported  in  the  public  press.  See,  for  example,  the  Nciv  York  Times  of 
October  1-5, 1970  (Page  C  23). 

"  Committee  Reports  are  not  printed  in  the  Congressional  Record. 

'Title  44  U.S.C.  Section  501  provides  that  House  Reports  must  be  printed 
by  the  Public  Printer. 
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complained  of  will  inflict  upon  them  some  irreparable 
injury.  United  Gas  Co.  v.  R.R.  Com.,  278  U.S.  300,  310 
(1929). 

As  this  Court  stated  in  Reed  Enterprises  v.  Cocoran,  122  U.S. 
App.  D.C.  387,  354  F.  2d  519,  522  (1965),  citing  Beacon  The- 
atres V.  Westover,  359  U.S.  500,  506-507  (1959): 

The  traditional  basis  for  injunctive  reUef  is,  of  course, 
irreparable  harm  and  inadequacy  of  legal  remedies. 

Thus  for  the  injunctive  process  to  issue,  an  irreparable  in- 
jury is  essential.  See,  e.g.,  Dallas  v.  Atlantic  Refining  Co.,  189 
F.  Supp.  815,  817  (D.  Del.,  1960).  Indeed,  to  obtain  injunctive 
relief  a  plaintiff  must  demonstrate  that  there  is  ''a  clear  and 
present  need  for  it."  See,  e.g..  Standard  Brands,  Inc.  v.  Zumpe, 
246  F.  Supp.  254,  267  (E.D.  La.,  1967).  The  use  of  injunctive 
relief  must  be  limited — 

*  *  *  to  situations  where  it  is  necessary  to  prevent 
immediate  and  irreparable  injury.  The  dramatic  and 
drastic  power  of  injunctive  force  may  be  unleashed  only 
against  conditions  generating  a  presently  existing  actual 
threat;  *  *  *  Holiday  Inns  of  America,  Inc.  v.  B  &  B 
Corp.,  409  F.  2d  614,  618  (3rd  Cir.,  1969). 

The  plaintiffs,  of  course,  cannot  demonstrate  a  "clear  present 
need"  for  injunctive  relief.  The  Report,  as  House  Report  No. 
91-1607,  now  bears  the  prestigious  imprimateur  of  an  official 
document  of  the  United  States  House  of  Representatives 
and  its  contents,  including  the  list  are  in  the  public  do- 
main. Indeed  the  only  limitation  imposed  by  the  Court  below 
is  that  it  cannot  be  printed  and  distributed  as  a  separate  House 
Document  by  the  Government  Printing  Ojffice  "at  government 
expense."  (JAp.  73). 

We  assume  that  the  limited  prohibition  against  publication 
as  a  separate  House  Document  at  government  expense  is  in- 
tended to  protect  plaintiffs'  "free  speech  and  assembly,"  but 
plaintiffs  have  not  demonstrated  their  present  need  for  such 
protection.  As  this  Court  stated  in  N^ation'al  Student  Associa- 
tion V.  Hcrsheij, U.S.  App.  D.C. ,  412  F.  2d  1103,  1115 

(1969),  considerations  of  "chilling  effect"  on  protected 
expression 
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*  *  *  become  relevant,  of  course,  only  if  the  plaintiffs 
plausibly  allege  that  they  are  in  fact  vulnerable  to  the 
alleged  chilling  effect. 

If  there  were  any  "chilling  effect'"  on  plaintiffs  connected  with 
the  Report,  which  we  doubt/''  the  chill  became  effective  with 
the  filing  of  the  Report  as  an  official  House  Document.  Cer- 
tainly an  order  enjoining  further  printing  and  distribution  of 
the  Report  at  government  expense  in  one  form  (as  a  separate 
report  printed  and  distributed  by  the  Government  Printing 
Office)  and  not  in  another  (as  part  of  the  Congressional  Record 
printed  by  the  Government  Printing  Office)  does  not  materially 
lessen  the  chill,  if  chill  there  be.  If  plaintiffs  will  be  denied  a 
forum  at  colleges  and  universities  by  reason  of  the  issuance  of 
the  Report,  which  is  conjectural  at  best,  that  result  has  already 
obtained  by  reason  of  the  Report's  issuance.  There  is  nothing 
that  the  Court  can  do  effectively  to  prevent  the  alleged  result. 
We  recognize,  of  course,  that  the  Court  below  felt  that  it 
lacked  jurisdictional  autliority  to  grant  the  whole  measure  of 
relief  sought  by  plaintiffs  and  undertook  to  grant  them  the 
greatest  measure  of  relief  within  its  understanding  of  its  au- 
thority. But  since  this  limited  relief  is  inconsequential  in  the 
context  of  the  substantive  relief  sought  by  the  Complaint,  and 
ineffectual  in  that  context  as  well,  a  permanent  injunction  in 
any  form  should  not  have  been  entered.  See  Time,  Inc.  v. 
TJ.M.E.  Inc.,  123  F.  Supp.  446,  457  (S.D.  Calif.  1954).  As  this 
Court  stated  in  Reiter  v.  Universal  Marion  Corporation,  107 
U.S.  App.  D.C.  6, 273  F.2d  820, 824  ( 1960) : 

It  is  clear  that  a  request  for  injunction  becomes  moot 
where  circumstances  so  change  that  no  remedy  can  be 
granted  affecting  the  substantial  rights  of  the  parties. 

And  while  this  Court  in  the  same  case  also  stated,  ibid: 

True,  where  the  precise  remedy  requested  cannot  be 
granted  because  circumstances  have  changed,  incidental 
relief  may  still  be  afforded  if  the  allegations  warranting 


^^  The   ohvions    lack    of    ''plausible   vulnerability"   is   apparent   from   the 
observation  in  the  October  2B.  1970  issue  of  Time  magazine  (page  28)  : 

One  of  the  more  intriguing  facts  in  the  Report  was  that  the  speakers 
had  earned  a  total  of  $108,000  so  far  in  campus  lecture  fees,  showing 
that  radicalism  can  be  profitable.  In  fact,  the  black-listing  probably 
made  them  still  more  desirable  as  campus  speakers. 
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such  relief  have  been  sustained  by  proof  on  a  final 
hearing.  (Emphasis  added.) 

No  ''incidental  relief"  (in  the  form  of  a  permanent  injunction 
against  the  Public  Printer  and  the  Superintendent  of  Docu- 
ments) should  have  been  granted  here  because  plaintiffs  have 
not  proved  that  they  are  in  need  of  such  relief  to  protect  their 
substantial  rights.  Indeed,  we  believe  that  such  "need"  is  in- 
capable of  proof  because,  when  the  Court  denied  plaintiffs  the 
relief  sought  by  the  complaint,  there  was  nothing  further  of 
substance  remaining  to  protect.  Under  these  circumstances  the 
need  for  injunctive  relief  is  truly  moot  and  this  Court  should 
set  aside  the  permanent  injunction  under  the  general  equity 
principle  that  an  injunction  will  not  issue  when  it  will  afford 
little  or  no  benefit  to  one  of  the  parties  and  cause  substantial 
harm  to  the  other.  See  Leonardo  v.  Leonardo,  79  U.S.  App.  D.C. 
258, 145  r.2d  849, 851  (1945). 

The  injury  to  the  defendants  is,  of  course,  the  injury  to  the 
legislative  process  occasioned  by  the  permanent  injunction 
against  two  legislative  employees,  the  Public  Printer  and  the 
Superintendent  of  Documen.ts,  who  are  under  a  statutory  duty 
(44  U.S.C.  501)  to  print  and  distribute  the  Keportin  the  manner 
required  by  the  Congress.  The  fundamental  harm  is  to  the  leg- 
islative process  itself,  for  the  permanent  ii: junction  forbids 
Congress  from  proceeding  with  its  business  in  its  customary 
fashion.  The  general  public  is  also  injured  because  the  perma- 
nent iri junction  denied  to  the  People  their  right  to  be  apprised, 
in  the  normal  fashion,  of  the  doings  of  Congress.  These  are 
overriding  considerations  of  the  public  interest  which  are  of 
paramount  importance.  Equity  must  always  protect  the  public 
interest,  see  Walling  v.  Brooklyn  Braid  Co.,  152  F.2d  938.  940 
(2nd  Cir.,  1946),  and  will  not  issue  an  injunction  when  the 
injury  complained  of  is  slight  compared  to  the  inconvenience 
which  results  to  the  public  from  granting  the  injunction.  See 
Gossard  Breeding  Estates  v.  Texas  Co.,  76  F.  Supp.  20,  22  (D. 
Colo.,  1948). 

The  permanent  injunction  should  also  be  set  aside  as  an  un- 
warranted prior  restraint  on  free  expression.  As  this  Court 
stated  in  Liberty  Lobby,  Inc.  v.  Pearson,  129  U.S.  App.  D.C.  74, 
390  F.  2d  489, 490-491  (1968) : 
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The  First  Amendment,  of  course,  protects  the  free  ex- 
pression and  exchange  of  ideas  regardless  of  their  merit 
because  this  is  considered  imperative  to  open  and  "robust 
debate"  on  matters  of  pubhc  interest  [fn.  3  omitted]. 
Any  claim  which  seeks  prior  restraint  on  publication 
bears  a  heavy  burden.  The  validity  of  any  such  claim 
depends  on  a  balance  of  the  interests  sought  to  be  pro- 
tected by  the  limitation  against  the  injury  to  free  ut- 
terances [fn.  4  omitted]. 

While  the  right  of  expression  and  publication  is  not 
absolute,  the  balance  is  always  weighed  in  favor  of  free 
expression  [fn.  5  omitted]  and  tolerance  for  error  is 
afforded;  some  utterances  are  protected  not  because  of 
their  merit  or  truth  but  because  a  free,  open  society 
elects  to  take  calculated  risks  to  keep  expression  unin- 
hibited [fn.  6  omitted]. 

So  here,  if  there  be  any  risk  of  harm  to  plaintiffs  which  would 
flow  from  the  additional  printing  and  distribution  of  the  Re- 
port by  the  Government  Printing  Office  as  a  separate  document, 
w^hich  we  doubt,  the  risk  should  be  taken  to  keep  free  expres- 
sion uninhibited.  The  Court  below  correctly  observed  that  the 
right  of  free  speech  must  be  jealously  safeguarded  to  the  end 
that  the  interchange  of  ideas  and  discussion  shall  fashion  the 
future  of  this  democracy.  We  believe  that  the  proper  applica- 
tion of  this  rule  is  to  allow  the  full  and  free  dissemination  of 
House  Report  Xo.  91-1607,  to  the  end  that  the  marketplace 
of  ideas  will  not  be  a  one-way  street.  We  do  not  believe  that 
First  Amendment  values  will  be  furthered  by  judicial  suppres- 
sion of  the  dissemination  of  information  which  is  not  even 
alleged  to  be  inaccurate. 

The  Report,  of  course,  is  not  libelous,  and  it  is  not  even 
claimed  to  be  so ;  but  even  such  a  consideration  would  not  war- 
rant injunctive  relief.  As  the  Court  stated  in  Konigsberg  v. 
Time,  Inc.,  288  F.  Supp.  989  (D.  D.C.,  1968) : 

A  court  of  equity  will  not,  except  in  special  circum- 
stances, issue  an  injunctive  order  restraining  libel  or 
slander  or  otherwise  restricting  free  speech. 


346 


35 


111  that  case,  Life  magazine  published  an  article  entitled: 
'The  Mob:  The  Congressmen  and  the  Hoodlum."  The  Court 
denied  plaintiff's  request  for  an  injunction  and  stated  "to  en- 
join any  publication  no  matter  how  libelous,  would  be  repug- 
nant to  the  First  Amendment  to  the  Constitution."  And,  in 
Alberti  v.  Cruise,  383  F.  2d  268  (4th  Cir.,  1967),  the  court 
refused  to  issue  an  injunction  even  in  the  face  of  tortious  con- 
duct, such  as  defamation  or  harassment.  Even  where  property 
rights  are  involved,  courts  generally  will  not  issue  an  injunc- 
tive order  restricting  the  fragile  right  of  free  speech.  Biru- 
baum  v.  Wilcox-Gay  Corp.,  17  F.R.D.  133  (N.D.  111.,  1953). 
Injunctive  relief  will  be  granted  only  where  extraordinary  and 
unusual  conditions  have  been  found  to  exist.  Rampton  v.  Fox, 
235  F.  2d  883  (10th  Cir.,  1956).  The  reason  for  such  decisions 
is  that  there  is  no  power,  the  exercise  of  which  is  more  delicate, 
more  dangerous  in  a  doubtful  case,  and  which  requires  greater 
caution,  deliberation,  and  sound  discretion,  than  the  issuing 
of  an  injunction.  Time,  Inc.  v.  T.I.M.E.,  Inc.,  123  F.  Supp  446, 
457  (S.D.Calif.,  1954). 

Courts  have  also  held  that  an  injunction  will  never  issue  to 
restrain  an  act  which  does  not  give  rise  to  a  cause  of  action. 
United  States  v.  Koch  Bros.  Bag  Co.,  109  F.  Supp.  540  (W.D. 
Mo.  1953);  Beranek  v.  Wallace,  25  F.  Supp.  841.  844  (N.D. 
Ind.  1939).  Nor  will  injunctions  lie  to  allay  a  litig-ant's  fears; 
there  must  be  evidence  of  a  real  injury  threatening.  Humble 
Oil  and  Refining  Co.  v.  Harag,  262  F.  Supp.  39,  44,  (E.D.  La., 
1966) ;  Worthington  Pump  and  Machinery  Corp.  v.  Douds,  97 
F.  Supp  656,  551  (S.D.  N.Y.,  1951) ;  and  HerseAj  Creamery  Co., 
v.  Hershey  Chocolate  Corporation,  269  F.  Supp.  45,  59  (S.D. 
N.Y.,  1951).  And,  an  injunction  cannot  be  granted  where  the 
injury  is  merely  anticipatory.  Veatch  v.  Wagner,  116  F.  Supp. 
904,  907  (D.  Alaska,  1953).  More  on  point,  nothing  in  the 
Constitution  authorizes  anyone  to  prevent  the  Congress  from 
publishing  any  statement.  Methodist  Federation  for  Social  Ac- 
tion v.  Eastland,  supra. 
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CONCLUSION 

For  the  foregoing  reasons,  the  defendants  respectfully  submit 
that  the  order  of  the  district  court  granting  a  permanent  in- 
junction and  declaring  the  Report  unlawful  should  be  set  aside, 
and  the  case  remanded  with  instructions  to  dismiss  the  com- 
plaint as  to  the  remaining  two  defendants. 

Robert  C.  Mardian, 

Assistmit  Attorney  General, 
Kevin  T.  Maroney, 

Deputy  Assistant  Attorney  General, 
Benjamin  C.  Flannagan, 

Attorney,  Department  of  Justice, 
George  W.  Calhoun, 

Attorney,  Department  of  Justice, 
Washington,  D.C.,  20530, 
Attorneys  for  Defendant- Appellants. 
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Exhibit  12 

Withdrawal  of  Appeal  in  Hentoff  and  Others  Against  Ichord 

(By  Hon.  Richard  H.  Ichord  of  Missouri,  in  the  House  of  Representatives) 

Tuesday,  April  6,  1911 

Mr.  Ichord.  Mr.  Speaker,  I  wish  to  advise  the  House  that  I  and  other  Mem- 
bers, who  appear  as  appellants  in  Eentoff-et  al.  v.  Ichord  et  ah,  case  No.  24,761, 
U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  have  instructed  the 
Department  of  Justice  to  withdraw  our  appeal. 

You  will  recall  that  on  October  23,  1970,  during  a  recess  of  the  House,  a 
judge  of  the  U.S.  district  court,  the  Honorable  Gerhard  A.  Gesell,  acting  at 
the  instigation  of  a  representative  of  the  American  Civil  Liberties  Union,  had 
the  presumption  to  enter  an  unprecedented  order  permanently  enjoining  the 
Public  Printer  and  the  Superintendent  of  Documents  from  printing  and  dis- 
tributing a  House  report.  The  report  in  question  was  a  report  of  the  Com- 
mittee on  Internal  Security,  titled  "Limited  Survey  of  Honoraria  Given  Guest 
Speakers  for  Engagements  at  Colleges  and  Universities,"  which  I  filed  with 
the  House  on  October  14,  1970. 

Following  the  filing  of  this  report,  the  House  adjourned  on  that  day  and 
recessed  until  November  16,  1970.  An  appeal  was  taken  on  October  30,  1970, 
to  the  U.S.  court  of  appeals  and  motions  were  filed  for  summary  reversal  of 
the  district  court's  order  or,  in  the  alternative,  for  the  expedited  processing 
of  the  appeal.  We  asked  the  court  of  appeals  to  consider  and  decide  the  base 
before  Congress  returned  from  recess  on  November  16,  1970.  In  doing  so,  we 
had  hoped  to  avoid  the  head-on  confrontation  between  the  judiciary  and  the 
legislative  authority  which  was  inherent  in  the  district  court's  assumption  of 
power  in  excess  of  that  which  it  possesses.  Article  1,  section  6  of  the  U.S. 
Constitution  clearly  denies  jurisdiction  to  the  courts  to  question  the  speech  or 
debate  of  Members  in  the  House.  We  had  every  reason  to  believe  that  the 
court  of  appeals  would  summarily  reverse  the  action  of  the  district  court 
without  delay  or  equivocation. 

Contrary  to  our  expectation,  the  Court  of  Appeals,  in  disregard  of  the  ur- 
gencies of  the  situation  and  of  the  rights  and  privileges  of  the  House,  on 
November  5,  1970,  entered  a  per  curiam  order  denying  our  motion  for  a  sum- 
mary reversal  or,  in  the  alternative,  for  an  expedited  processing  of  the  appeal. 
On  the  return  of  the  House  from  i-ecess,  these  facts  were  brought  to  its  atten- 
tion. See  Congressional  Record,  House ;  October  14,  1970,  at  E0336  and 
H10124;  November  17,  1970,  at  E9638 ;  December  2,  1970,  at  pages  H11060- 
H11070;   and  December  14,  1970,  at  pages  H11606-H11625. 

In  the  enactment  of  House  Resolution  1306  on  December  14,  1970,  the  House 
acted  decisively  to  vindicate  its  constitutional  authority.  So  that  the  business 
of  the  House  should  not  be  obstructed  on  the  report  while  the  matter  was  on 
appeal,  a  second  report  on  the  same  subject  matter  was  filed  with  the  House. 
The  printing  and  public  distribution  of  the  second  report  was  ordered  by  the 
resolution  which  further  restrained  any  and  all  persons,  whether  or  not  acting 
under  color  of  office,  from  interfering  with  its  printing  and  dissemination. 

The  enactment  of  this  resolution,  a  landmark  occurrence  in  the  history  of 
the  relationship  between  the  judicial  and  legislative  branches,  thus  squarely 
placed  the  issue  of  confrontation  as  a  choice  to  be  made  by  the  court.  I  am 
pleased  to  report  to  the  House  that  although  the  second  report  has  been  printed 
and  published  as  ordered,  we  have  not  to  date  experienced  any  further  inter- 
ference on  the  subject  by  either  the  district  court  or  the  court  of  appeals. 
Should  any  such  action  be  attempted,  we  are  confident  that  the  House  will 
know  what  to  do  and  will  not  lack  the  will  to  do  it. 

In  my  opinion,  no  useful  purpose  can  be  served  by  continuing  the  appeal 
at  this  stage  and  at  this  time.  The  printing  of  the  first  report  would  now 
amount  only  to  a  duplication  of  that  which  has  been  printed  and  published. 
Under  the  circumstances,  I  do  not  think  it  desirable  that  we  should,  by  con- 
tinuing the  appeal,  appear  to  give  credence  to  the  thought  that  we  in  any 
way  acknowledge  or  submit  to  any  assumption  of  jurisdiction  by  the  courts 
in  defiance  of  the  constitutional  bar  of  article  I,  section  6.  While  the  with- 
drawal of  the  appeal  would,  in  a  sense,  permit  the  decision  of  Judge  Gesell  to 
stand,  his   action  should  have  no  precedential  value  whatsoever   in  light   of 
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the  resolution  enacted  by  the  House  on  December  14  restraining  its  en- 
forcement. 

I  have  discussed  the  question  of  withdrawal  of  the  appeal  with  the  present 
and  former  Members  of  the  House  who  are  appellants  with  me,  as  well  as  the 
Public  Printer,  and  the  Superintendent  of  Documents.  We  are  all  in  agreement 
in  taking  this  course,  and  we  have  accordingly  instructed  the  Department  of 
Justice  to  file  a  withdrawal  of  the  appeal  in  the  U.S.  court  of  appeals. 

—Cong.  Rec.  2809-2810  (April  6,  1971) 


Exhibit  13 
(Correspondence   Regarding  Withdrawal  of  Appeal,   Including  Motion  to 

Withdraw  Appeal  in  Hentoff  v.  Ichord 

Congress  of  the  United  States, 

House  of  Representatives, 
Committee  on  Internal  Security, 

July  13,  1971. 
Re:  Hentoff,  et  al.  v.  Ichord,  et  ah  No.  24,  761  U.S.  Court  of  Appeals  for  the 

District  of  Columbia  Circuit. 
Hon.  Robert  C.  Mardian, 
Assistant  Attorney  General, 
Department  of  Justice, 
Internal  Security  Division, 
Washington,  D.C. 

Dear  Mr.  Mardian  :  I  thank  you  for  your  letter  of  July  7  enclosing  copy  of 
proposed  draft  of  motion  to  dismiss  the  above  appeal,  in  response  to  my 
letter  of  June  22. 

I  cannot  approve  the  motion  in  the  form  in  which  it  is  prepared.  The 
appellants  do  not  rest  their  motion  for  withdrawal  on  any  claim  of  "mootness." 
This  is  not  a  typical  mootness  case.  We  stand  on  the  position  asserted  in  my 
remarks  of  April  6,  1971,  which  are  pelf-explanatory  and  will  be  made  a  part 
of  the  motion.  We  are,  moreover,  simply  asserting  a  right  of  withdrawal  which 
requires  no  explanation  as  to  motive  or  purpose.  You  will  therefore  delete 
paragraphs  numbered  2  and  5  of  the  motion  and  renumber  the  remaining 
paragraphs  accordingly.  I  would  also  suggest  that  you  delete  the  period  at 
the  end  of  paragraph  1  and  add  the  following:  "and  published."  With  these 
changes,  you  are  authorized  and  directed  to  file  the  motion  to  dismiss  on 
our  behalf. 

Kindly  advise  me  when  the  revised  motion  has  been  filed  with  the  Court, 
and  let  me  have  a  copy  of  same.  I  will  also  appreciate  your  advice  on  receipt 
of  any  response  made  by  the  appellees. 

With  personal  regards  and  many  thanks  for  your  attention  to  this  matter, 
I  am 

Sincerely  yours, 

Richard  H.  Ichord, 

Chairman. 


Internal   Security  Division, 

July  30,  1911. 
Re:  Hentoff,  et  al.  v.  Ichord,  et  al.  No.  24,761  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit. 

Hon.  Richard  H.  Ichord, 

Chairman,  Committee  on  Internal  Security, 

House  of  Representatives, 

Washington,  D.C. 

Dear  Chairman  :  This  is  in  reply  to  your  letter  of  July  13,  1971.  Attached 
hereto  is  a  copy  of  a  Motion  to  Dismiss  filed  in  the  above  captioned  case  today. 
Sincerely, 

Robert  C.  Mardian, 
Assistant  Attorney  General. 
By :  Robert  L.  Keuch,  Chief,  Appellate  and  Civil  Litigation  Section. 
Enclosure. 
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In  the  United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit 

(No.  24,761) 
Nat  Hentoff,  et  al.,  appellees 

V. 

RiCHAHD  H.  IcHOED,  et  al.,  [Adolphus  N.  Spence  and  Rowland  E.  Darling], 

APPELLANTS 
MOTION   TO  DISMISS  APPEAL 

Now  come  appellants,  pursuant  to  the  provisions  of  Rule  42(b)  of  the  Fed- 
eral Rules  of  Appellate  Procedure,  and  move  this  Court  to  dismiss  the  appeal 
taken  by  appellants  from  the  judgment  entered  on  October  28,  1970,  by  notice 
of  appeal  filed  October  30,  1970,  said  appeal  having  been  docketed  with  the 
office  of  the  Clerk  of  the  Court  of  Appeals  for  the  District  of  Columbia  Circuit. 
In  support  of  this  motion,  appellants  state : 

1.  That,  as  set  forth  in  Exhibit  A  attached  hereto  {Congressional  Record — 
Extensions  of  Remarks  for  April  6,  1971,  page  E  2809f),  a  second  House  Report 
on  the  same  subject  matter  as  the  Report  involved  herein  was,  subsequent  to 
the  district  court's  order  below  enjoining  publication,  filed  with  the  House 
of  Representatives.  Pursuant  to  House  Resolution  1306  which  was  passed  on 
December  14,  1970,  the  second  Report  was  ordered  to  be,  and  was,  printed 
and  published. 

2.  That  Rule  42(b)  permits  either  party  to  move  to  dismiss  an  appeal, 
Blount  V.  State  Bank  and  Trust,  425  F.  2d  266  (4th  Cir.  1970),  and  where  no 
further  relief  is  sought  by  appellees  and  they  will  not  be  prejudiced  by  the 
dismissal,  appellants  have  a  right  to  dismiss  their  suit  at  any  stage  of  the 
proceedings  prior  to  final  judgment.  See,  e.g.,  Greenville  Banking  &  Trust  Co. 
V.  Selcow,  25  F.  2d  78   (3rd  Cir.  1928)   and  cases  cited  therein. 

3.  That  where  the  requirements  of  Rule  42  are  met,  dismissal  is  proper. 
Rivera  v.  Ciccone,  311  F.  Supp.  373   (W.D.  Mo.  1969). 

Respectfully  submitted, 

Robert  L.  Keuch, 
Attorney,  U.S.  Department  of  Justice. 


Exhibit  14 

(Oregon  v.  Mitchell,  excerpts  from  transcript  of  oral  argument  before  Supreme 

Court,  pages  24-28) 

Oral  Argument  by  Honorable  Erwin  N.  Griswold,  Solicitor  General  of  the 
United  States,  on  Behalf  of  John  N.  Mitchell,  Attorney  General 

Mr.  Griswold.  Mr.  Chief  Justice,  and  may  it  please  the  Court :  the  cases  now 
being  argued,  number  43  and  44  original,  Oregon  and  Texas  against  John  N. 
Mitchell,  Attorney  General,  are  being  argued  first,  I  suppose,  because  they 
have  the  lower  docket  numbers. 

They  involve  only  the  question  of  age  under  the  18-year-old  vote  provision 
in  the  Voting  Rights  Amendment  Act  of  1970.  And  I  am  representing  the 
respondent  in  those  cases. 

The  two  following  cases  are:  The  United  States  against  Arizona  and  the 
United  States  against  Idaho,  numbers  46  and  47  original.  They  also  involve 
the  age  provision  but  in  addition  to  other  provisions ;  one  relating  to  literacy 
tests  and  the  other  relating  to  residency  requirements.  In  those  cases  I  am 
representing  the  Plaintiffs. 

Since  we  were  appearing  for  the  plaintiffs  today  our  briefs  had  to  be  filed 
before  our  brief  in  this  case  was  due  and  the  consequence  is  that  our  prin- 
cipal brief  has  been  filed  in  the  Arizona  and  Idaho  cases,  numbers  46  and 
47  original. 
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After  the  factual  statement  in  that  brief  there  is  a  general  discussion  on 
pages  23  to  39.  Then  it  deals  with  the  literacy  and  residency  matters  and 
finally  it  deals  with  voting  age  at  pages  63  and  76.  The  general  portion  of 
that  brief,  our  Arizona  brief,  and  the  final  portion  relating  to  age,  are,  in 
effect,  our  opening  brief  in  this  case. 

Then  the  briefs  filed  by  Oregon  and  Texas  are,  in  effect,  their  answering 
briefs  and  the  brief  which  we  have  filed  for  the  defendant  in  this  case  is, 
in  effect,  our  reply  brief  on  the  voting  age.  I  have  taken  this  time  to  explain 
that  situation  because  I  think  it  is  a  little  confusing  if  one  just  picks  up 
the  papers. 

Now,  the  chronology  and  the  sides  of  the  parties  in  the  several  cases  and  the 
varying  issues  made  this,  I  think,  inevitable. 

There  is  another  preliminary  matter  which  I  should  lay  before  the  Court 
before  I  proceed  further.  I  appear  in  these  cases  for  the  defendant,  John  N. 
Mitchell,  Attorney  General  of  the  United  States.  In  the  two  following  cases 
I  appear  for  the  plaintiff,  the  United  States,  and  the  matter  about  which  I 
speak  relates  only  to  the  voting  age  issue  which  was  in  all  four  cases.  It 
does  not  relate  at  all  to  the  literacy  or  residency  matters  which  are  involved 
only  in  the  Arizona  and  Idaho  cases,  which  will  be  heard  after  these  cases 
are  concluded. 

The  Voting  Rights  Amendment  Act  of  1970  originated  in  the  House  of  Repre- 
sentatives simply  as  a  proposal  to  extend  the  Voting  Rights  Act  of  1965  which, 
by  its  terms,  expired  in  1970,  and  to  add  a  provision  making  it,  in  effect,  no 
longer  as  invidious  as  it  had  been,  by  extending  the  abolition  of  literacy 
requirements  nationwide. 

In  the  House  provisions  with  respect  to  residency  were  added  and  before 
it  was  passed  by  the  House  it  went  to  the  Senate.  In  the  Senate  amendments 
were  proposed  to  provide  for  18  year  olds  voting ;  there  was  extensive  con- 
sideration and  debate  in  the  Senate  as  to  whether  this  should  be  done  by 
Act  of  Congress,  or  whether  it  could  be  done  by  Act  of  Congress  or  whether 
it  should  be  done  by  a  Constitutional  Amendment. 

"When  it  was  pending  before  the  Senate,  officers  of  the  Department  of 
Justice  appeared  before  the  Congressional  Committees.  I  may  say  there  are 
three  volumes  of  hearings  with  respect  to  this  bill  and  one,  the  House  hear- 
ings, deals  only  with  the  literacy  and  residency  and  then  there  are  two  volumes 
of  Senate  hearings  before  different  subcommittees  in  the  summer  of  1969 
and  in   February  of  1970,   where   these   matters   were   extensively   considered. 

Deputy  Attorney  General  Kleindienst  appeared  before  one  of  the  Senate 
Committees  and  presented  the  view  of  the  President  that  the  change  should 
be  made  but  that  it  should  be  done  by  constitutional  amendment.  And  this 
appears  at  pages  78  to  80  of  the  Senate  Committee  Hearings  for  February 
17,  1970. 

And  on  March  10,  1970  Assistant  Attorney  General  Rehnquist  presented  to 
the  same  committee  a  substantial  statement  against  the  constitutional  validity 
of  making  the  change  by   statute. 

Now,  this  appears  beginning  at  page  23  of  the  hearings  and  the  Court  will, 
of  course,  want  to  give  consideration  to  these  views. 

Finally,  when  the  legislation  had  been  passed  by  Congress  as  a  statutory 
provision  and  not  a  constitutional  amendment  and  the  President  signed  it  on 
June  22,  1970,  the  President  made  a  statement,  of  which  I  shall  read  the 
first  two  paragraphs.   This  is  the   President's  statement : 

"On  Wednesday,  Congress  completed  action  on  a  bill  extending  and  amend- 
ing the  Voting  Rights  Act  of  1965,  and  sent  it  to  me  for  signature.  As  passed 
the  bill  contained  a  rider  which  I  believe  to  be  unconstitutional :  a  provision 
lowering  the  voting  age  to  18  in  Federal,  State  and  local  elections.  Although  I 
strongly  favor  the  18-year-old  vote  I  believe,  along  with  most  of  the  nation's 
leading  constitutional  scholars,  that  Congress  has  no  power  to  enact  it  by 
simple  statute  but   rather   requires   a   constitutional  amendment. 

"Despite  my  misgivings  about  the  constitutionality  of  this  one  provision  I 
have  today  signed  the  bill.  I  directed  the  Attorney  General  to  cooperate  fully 
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in   expediting  a   swift  court   test  of   the  constitutionality   of  the   18-year-oId 
provision." 

There  is  more  in  the  statement,  but  that  is  the  relevant  portion.  The  At- 
torney General  is  the  party  defendant  in  the  two  cases  now  before  the  court. 
He  signed  the  complaint  for  the  United  States  in  the  two  cases  which  are  to 
follow,  the  Arizona  and  the  Idaho  cases.  He  has  signed  the  briefs  in  all  four 
cases.  However,  because  of  his  relationship  to  the  Pre*!ldent,  he  felt  that  he 
should  not  present  the  argument  in  this  case.  So,  I  am  here  and  I  and  my 
associates  have  endeavored  to  support  the  statutes  as  vigorously  as  we  are  able. 


Exhibit  15 
(Excerpts  from  Justice  Department  Motion  to  Dismiss  in  BucJdey  v.  Valeo) 

United  States  District  Court  for  the  District  of  Columbia 
(Civil  Action  No.  75-0001) 

MOTION    TO    DISMISS 

Defendants  Francis  R.  Valeo,  Secretary  of  the  United  States  Senate ;  W. 
Pat  Jennings,  Clerk  of  the  United  States  House  of  Representatives ;  and  Elmer 
B.  Staats,  Comptroller  General  of  the  United  States,  as  "supervisory  officers" 
designated  pursuant  to  the  Federal  Election  Campaign  Act  of  1971  (P.L. 
92-225,  86  Stat.  3,  2  U.S.C.  §§431,  et  seq.) ,  and  William  B.  Saxbe,  Attorney 
General  of  the  United  States,  by  their  undersigned  attorneys,  hereby  respect- 
fully move  the  Court,  pursuant  to  Rule  12  of  the  Federal  Rules  of  Civil  Pro- 
cedure, to  dismiss  this  action.  The  gromid  for  this  Motion  is  that  the  Court 
lacks  jurisdiction  over  the  subject  matter  of  the  action  in  that  the  issues  pre- 
sented are  wholly  premature  and  nonjusticable  and  an  indispensable  and 
necessary  party  cannot  at  this  time  be  brought  before  the  Court  to  participate 
in  this  litigation. 

In  support  of  this  Motion,  the  Court  is  respectfully  referred  to  the  Points 
and  Authorities  filed  herewith. 


Respectfully  submitted, 


Cakla  a.  Hills, 
Assistant  Attorney  General. 


United  States   District  Court  for   the   District  of  Columbia 

(Civil   Action   No.    75-0001) 

Points  and  Authorities  in  Support  of  Defendants'  Motion  to  Dismiss  and  in 
Opposition  to  Plaintiffs'  Application  for  a  Three-Judge  Court 

statement 

Plaintiffs  in  this  action  seek  declaratory  and  injunctive  relief  regarding 
the  constitutionality  of  the  Federal  Election  Campaign  Act  of  1971  (P.L. 
92-225,  86  Stat.  3,  2  U.S.C.  §§431  et  seq.)  (hereinafter  sometimes  referred 
to  as  FECA),  the  Federal  Election  Campaign  Act  Amendments  of  1974  (P.L. 
93-443,  88  Stat.  1263)  (sometimes  hereinafter  referred  to  as  FECA  Amend- 
ments) ;  and  Subtitle  H  of  the  Internal  Revenue  Code  of  1954  (P.L.  92-178. 
85  Stat.  562,  26  U.S.C.  §§9001  et  seq.)  (hereinafter  Subtitle  H),  as  amended. 
After  describing  many  of  the  statutes'  terms  in  detail,  the  Complaint  alleges 
that  the  provisions  of  FECA,  the  FECA  Amendments,  and  Subtitle  H  infringe 
upon  various  constitutional  rights.  Plaintiffs  generally  attack  (1)  limitations 
on  contributions  to  candidates  for  federal  office,  (2)  limitations  on  expendi- 
tures by  those  candidates  or  by  other  persons  on  their  behalf,    (3)   limitations 
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upon  expenditures  for  presidential  nominating  conventions,  (4)  limitations 
upon  expenditures  by  political  party  national  committees,  (5)  public  financing 
of  presidential  elections,  (6)  the  establishment  and  functions  of  the  Federal 
Election  Commission,  and  (7)  requirements  concerning  report  and  disclosure  of 
certain  contributions  and  receipts.  Plaintiffs  do  not  allege  that  the  provisions 
which  they  challenge  herein  have  been  or  are  presently  being  applied  to  them, 
or  that  they  are  presently  being  subjected  to  the  operation  of  the  statutes 
in  question. 

Plaintiffs  have  filed  with  their  Complaint  an  Application  for  a  Three-Judge 
Court.  Defendants  Valeo,  Jennings,  Staats,  and  Saxbe  oppose  the  convening  of 
such  a  court,  because  the  requirements  of  28  U.S.C.  §§  2282,  2284  have  not 
been  met,  and  the  Court  lacks  jurisdiction,  in  that  the  action  is  premature  and 
in  reality  seeks  an  advisory  opinion  and  a  necessary  and  indispensable  party 
cannot  now  participate  in  the  litigation.  Further,  insofar  as  plaintiffs  attack 
Titles  I  and  III  of  the  FECA  as  administered  by  the  defendant  supervisory 
officers,  the  constitutional  challenges  are  insubstantial  and  without  merit. 
Further,  defendants  Valeo,  Jennings,  Staats  and  Saxbe  have  moved  to  dismiss 
the  action,  due  to  the  premature  nature  of  the  action  and  the  lack  of  a  neces- 
sary and  indispensable  party. 

Not  only  are  plaintiffs'  allegations  devoid  of  any  factual  basis  upon  which 
the  asserted  constitutional  challenges  may  be  predicated,  but  the  Federal  Elec- 
tion Commission — which  is  established  by  the  Federal  Election  Campaign  Act 
Amendments  of  1974,  supra,  to  administer  and  formulate  policy  regarding  the 
statutes  here  in  issue — has  by  plaintiffs'  own  admission  not  yet  been  nom- 
inated or  confirmed.  Thus,  an  essential  and  indispensable  party  to  this  action, 
challenging  the  constitutionality  of  enactments  under  its  administration  and 
regulation,  cannot  now  be  brought  before  the  Court.  Also,  no  three-judge  court 
is  required,  for  the  FECA  Amendments  provide  that  constitutional  questions 
are  to  be  resolved  by  the  Court  of  Appeals  en  banc.  As  three-judge  district 
courts  are  required  only  to  enjoin  statutes  as  unconstitutional,  no  such  court 
is  required  prior  to  Court  of  Appeals  resolution  of  the  constitutional  questions. 
Finally,  insofar  as  plaintiffs  may  challenge  the  provisions  of  Titles  I  and  III 
of  the  Federal  Election  Campaign  Act  of  1971  as  administered  by  the  defendant 
supervisory  oflScers,  it  is  clear  that  such  constitutional  questions  are  insub- 
stantial and  without  merit.  Therefore,  this  Court  need  not  and  should  not 
request  that  a  three-judge  district  court  be  convened  in  this  action,  but  should 
dismiss  the  action. 

ARGUMENT 

It  *****  * 

B.  The  Federal  Election  Commission  Is  an  Indispensable  and  Necessary  Party 
to  This  Action,  but  Has  Not  Yet  Been  Confirmed  and  Therefore  Cannot 
Participate  in  This  Action 
A  further  reason  why  this  Court  should  not  seek  the  convening  of  a  three- 
judge  district  court  is  that  the  Federal  Election  Commission,  a  necessary  and 
indispensable  party  to  this  action,  cannot  presently  participate  in  this  litiga- 
tion. While  the  Commission  is  named  a  defendant,  plaintiffs'   Complaint  also 
candidly  admits   (Complaint,  para.  18)   that  the  Federal  Election  Commission 
has  not  been  constituted,  nor  have  its  members  been  confirmed.^ 


2  As  plaintiffs  note,  the  Clerk  of  the  House  of  Representatives  and  the  Secretary  of  the 
Senate  are  ex  officio  members  of  the  Commission.  Section  310(a)(1)  of  FECA,  as  amend- 
ed by  Section  208(a)  of  the  FECA  Amendments,  provides  that  the  Secretary  and  the 
Clerk  are  not  working  members  of  the  Commission,  nor  do  they  administer  the  FECA 
Amendments  until  the  Commission  members  have  been  confirmed,  take  office  and  appoint 
a  general  counsel  and  other  staff  members.  Thus,  defendants  Valeo,  Jennings  and  Staats 
appear  herein  solely  as  "supervisory  officers"  administering  Titles  I  and  III  of  the  Fed- 
eral Election  Campaign  Act  of  1971  pursuant  to  Section  209(b)  of  the  FECA  Amend- 
ments, and  not  as  members  or  on  behalf  of  the  Federal  Election  Commission. 
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The  Federal  Election  Commission  (hereinafter  Commission)  was  created  by 
the  FECA  Amendments  (Section  208(a)),  and  invested  by  Congress  with  nu- 
merous powers  and  responsibilities  regarding  the  administration  of  the  statutes 
here  in  issue.  Section  310(b)  of  FECA,  as  amended  by  Section  208(a)  of  the 
FECA  Amendments  provides  the  following : 

"The  Commission  shall  administer,  seek  to  obtain  compliance  with,  and 
formulate  policy  with  respect  to  this  Act  and  sections  608,  610,  611,  613,  614, 
615,  616,  and  617  of  Title  18,  United  States  Code.  The  Commission  has  primary 
jurisdiction  with  respect  to  the  civil  enforcement  of  such  provisions." 

Section  311(a)  enumerates  the  powers  of  the  Commission,  concluding  the 
power  to  initiate,  defend,  or  appeal  any  civil  action  in  the  name  of  the  Com- 
mission for  the  purpose  of  enforcing  the  provisions  of  this  Act,  through  its 
general  counsel,  to  render  advisory  opinions  under  Section  313  (discussed 
supra),  to  formulate  general  policy  regarding  the  FECA  Amendments  and  sec- 
tions 608,  610,  611,  613,  614,  615,  616,  and  617  of  Title  18  and  to  make  rules 
and  regulations  to  carry  out  the  statutory  provisions  which  it  administers. 
The  Commission  is  charged  by  Section  314  of  FECA,  as  amended,  with  the 
enforcement  of  the  statutes,  including  institution  of  civil  actions  against  per- 
sons it  believes  has  engaged  or  is  about  to  engage  in  violations  of  the  Act. 
Section  315(a)  of  FECA  is  amended  by  the  FECA  Amendments  also  provides 
that  "[t]he  Commission  .  .  .  may  institute  such  action  ...  as  may  be  ap- 
propriate to  construe  the  constitutionalitv"  of  the  FECA  Amendments  and 
18  U.S.C.  §§  608,  610,  611,  613-617. 

Thus,  it  can  readily  be  seen  that  the  Commission  is  an  indispensable  party 
to  this  action,  and  has  many  interests  closely  related  to  the  subject  matter  of 
this  suit.  Adjudication  of  this  action  without  the  active  participation  of  the 
Commission  certainly  may  impair  or  impede  its  ability  to  protect  and  execute 
ts  numerous  responsibilities  and  interests.  See  Rule  19,  Federal  Rules  of  Civil 
Procedure ;  Hill  d  Range  Songs,  Inc.  v.  Fred  Rose  Music,  Inc.,  58  F.R.D.  185, 
190  (S.D.  N.Y.  1972)  ;  Jones  v.  Board  of  Education,  474  F.2d  1232,  1234  (6th 
Cir.  1973). 

The  Commission  admittedly  has  not  yet  been  confirmed  and  therefore  cannot 
presently  be  a  viable  party  to  this  action.  Indeed,  Section  208(b)  of  the  FECA 
Amendments,  effective  on  January  1,  1975,  provide  that  the  three  supervisory 
officers  "continue  to  carry  out  their  responsibilities  under  Title  I  and  Title  III 
of  the  Federal  Election  Campaign  Act  of  1971  as  .such  titles  existed  on  the  day 
before  the  date  of  enactment  of  this  Act.''  (Emphasis  added).  Section  208(b) 
further  provides  that  "[u]pon  the  appointment  of  all  the  members  of  the  Com- 
mission and  its  general  counsel,  the  Comptroller  General,  the  Secretary  of 
the  Senate,  and  the  Clerk  of  the  House  of  Representatives'  shall  meet  with 
the  Commission  and  arrange  for  the  transfer,  within  thirty  days  after  the 
date  on  which  all  such  members  of  the  general  counsel  are  appointed,  copies 
of  all  appropriate  records,  documents,  memorandums,  and  other  papers  as- 
sociated with  carrying  out  the  responsibilities  under  Title  I  and  Title  III  of 
the  Federal  Elective  Campaign  Act  of  1971  and  Chapter  95  of  the  Internal 
Revenue  Code  of  1954."  ^  Thus,  no  three-judge  court  should  be  convened  or  this 
action  continue  in  litigation  until  the  Federal  Election  Commission  is  con- 
firmed and  able  to  fully  participate  as  a  party. 


3  As  defendants  Valeo.  .Jennings,  Staats,  and  Saxbe  are  not  charged  with  the  admini- 
stration of  the  FECA  Amendments  or  Subtitle  H  here  In  question,  they  take  no  position 
at  this  time  regarding  the  merits  of  the  constitutional  questions  presented  regarding 
those  statutes.  Even  plaintiffs'  Complaint  (paras.  1.3-15)  notes  that  the  supervlsory 
ofBeers'  function  is  to  "continue  to  enforce  Title  I  and  Title  III  of  the  FECA  until  the 
appointments  and  qualflcation  of  all  members  and  general  counsel  of  the  Federal  Election 
Commission.  .  .  ." 
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(Buckley  v.  Valeo:  Brief  for  the  Attorney  General  as  Appellee  and  for  the  United 
States  as  Amicus  Curiae,  October  1975,  Section  5  and  Conclusion,  pages 
103-121.) 

V.   THE  SCOPE  OF  THE  COMMISSION'S  POWER.«^ 

The  Federal  Election  Commission  is  composed  of 
six  voting  members  (2  U.S.C.  437c).  Two  members 
are  appointed  by  the  President,  two  by  the  Speaker 
of  the  House  (upon  recommendations  of  the  Ma- 
jority Leader  and  Minority  Leader),  and  two  by 
the  President  Pro  Tempore  of  the  Senate  (upon  recom- 
mendations of  the  Majority  Leader  and  Minority 
Leader).  All  six  voting  members,  who  serve  stag- 
gered six-year  terms,  must  be  confirmed  by  majority 
vote  of  both  Houses  of  Congress. 

The  Commission  has  been  given  broad  powers  to 
administer  the  provisions  of  FECA.  It  has  the 
power  to  conduct  investigations  and  make  findings 
of  fact;  it  can  subpoena  information  it  deems  neces- 
sary for  that  purpose  (2  U.S.C.  437d(a)  (1)  through 
(5),  (11)).  The  Commission  has  the  power  to  formu- 
late and  promulgate  rules,  pursuant  to  the  provisions 
of  the  Administrative  Procedure  Act  (2  U.S.C.  437d 
(a)(8)  and  (9);  2  U.S.C.  438).  It  can  render  ad- 
visory opinions,  and  any  person  who  acts  in  accord- 
ance therewith  "shall  be  presumed  to  be  in  compli- 
ance with"  the  provisions  of  FECA  (2  U.S.C.  437d 
(a)  (7),  437f).  It  has  discretion  to  audit  the  records 
of  candidates  or  political  committees  in  order  to  de- 
tect violations  of  FECA  or  simply  to  gather  informa- 


^^  The  Attorney  General  joins  in  this  section  of  this  brief  as 
a  party.  See  out  Statement  of  Literest  at  page  2,  supra. 
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tion  (2  U.S.C.  438(a)(8)).  And,  when  necessary, 
the  Commission  can  make  exceptions  to  certain  of 
FECA's  substantive  provisions  (see,  e.g.,  26  U.S.C. 
9008(d)(3)). 

The  Commission  also  possesses  apparently  broad 
powers  to  seek  enforcement  of  the  provisions  of 
FECA  and  to  penalize  those  who  do  not  comply  with 
its  provisions.  The  Commission  can,  in  its  own  right, 
impose  sanctions;  a  candidate  who  fails  to  file  re- 
quired reports  can  be  disqualified  for  a  period  of  one 
year  from  seeking  office  (2  U.S.C.  456).  The  Com- 
mission's powers  do  not  stop  with  entering  adminis- 
trative penalties  that  are  judicially  reviewable,  for 
the  Commission  also  is  authorized  to  seek  judicial  re- 
lief for  violations  of  FECA.  It  can  receive  com- 
plaints (2  U.S.C.  437g(a)),  and,  after  investigation, 
institute  civil  proceedings  in  its  own  name  or  on  be- 
half of  the  United  States,  seeking  injunctive  or  other 
civil  relief  (2  U.S.C.  437d(a)(6),  437g(a)  (5) ;  26 
U.S.C.  9010,  9011(b)(1),  9040).  'The  Commission 
has  primary  jurisdiction  with  respect  to  the  civil  en- 
forcement" (2  U.S.C.  437c(b))  of  many  parts  of 
FECA.  Instead  of  bringing  its  own  civil  action,  the 
Commission  can  direct  the  Attorney  General,  who 
** shall"  comply,  to  bring  a  civil  action  (2  U.S.C.  437 
g(a)(7)).  Only  when  criminal  prosecution  is  con- 
templated does  the  Commission's  enforcement  power 
cease  (2  U.S.C.  437g(a)(6));  the  Attorney  General 
has  authority  to  prosecute  criminal  cases. 

Although  the  Commission  therefore  appears  to  pos- 
sess both  substantial   administrative  authority   and 
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plenary  civil  enforcement  authority,  much  of  its  ac- 
tivity is  under  the  direct  control  of  the  Congress. 
Two  Officers  of  Congress  are  ex  officio  members.  Not 
only  are  four  of  its  six  voting  members  appointed  by 
Congress,  but  also  all  rules  proposed  to  be  made  by 
the  Commission  must  be  submitted  to  Congress  (2 
U.S.C.  438(c)),  which  can  'Veto"  the  rules  if  either 
chamber  disapproves  them  within  thirty  legislative 
days  of  transmission.  The  Commission  also  must 
submit  all  of  its  proposed  budgets  and  drafts  of 
proposed  legislation  to  Congress  before  submitting 
them  to  any  other  federal  agency  or  person  in  the 
executive  branch. 

In  sum,  the  Commission  is  dominated  by  Congress — 
so  much  so  that  we  thing  it  fair  to  say  that  it  is  an 
arm  of  Congress,  or  a  legislative  agency,  in  much 
the  same  manner  that  the  General  Accounting  Office 
is  a  legislative  agency.  Its  composition,  together 
with  its  powers,  therefore  raises  unprecedented  con- 
stitutional questions  of  the  first  magnitude.  Can  a 
body,  so  constituted,  exist  under  our  Constitution? 
By  what  authority  are  its  members  appointed,  if  not 
the  authority  provided  in  Article  II,  which  allows 
the  President  to  appoint  Officers  of  the  United  States 
by  and  with  the  consent  of  the  Senate,  and  which 
allows  the  courts  and  executive  officers  to  appoint 
''inferior"  officers  without  Senate  confirmation?  Four 
members  of  the  Commission  are  appointed  by  Con- 
gress itself;  all  six  members  are  confirmed  by  the 
House  in  addition  to  the  Senate.  By  what  grant  of 
power  can  a  single  house  of  Congress  "veto"  the 
rules  proposed  by  an  administrative  agency?    The 
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Constitution  provides  that  laws  are  made  with  the 
concurrence  of  the  Congress  and  the  President,  un- 
less two-thirds  of  both  houses  of  Congress  override 
the  President's  veto.  Can  an  agency  subservient  to 
Congress  make  "legislative"  rules?  Can  such  an 
agency  possess  law  enforcement  power,  when  ex- 
ecutive authority  is  reserved  to  another  branch  by 
Title  II? 

These  questions  about  the  composition  and  duties 
of  the  Commission  concern  the  allocation  of  power  in 
our  form  of  government,  an  allocation  reached 
through  some  of  the  most  basic  compromises  of  the 
Constitutional  Convention.  Thus,  far  more  is  at  stake 
than  the  particular  composition  and  powers  of  the 
Commission;  if  the  Commission  constitutionally  can 
exercise  the  powers  bestowed  upon  it,  it  may  set  the 
example  for  other  agencies  yet  to  be  created  and 
the  pattern  for  a  process  that  will  work  a  funda- 
mental alteration  in  the  separation  of  functions  and 
system  of  checks  and  balances  between  branches  of 
government  that  the  framers  believed  critical  to  the 
success  of  this  republic. 

We  submit  that  the  Constitution  permits  the  Com- 
mission to  exist,  but  that  it  exists  as  a  legislative 
agency,  as  an  arm  of  Congress.  As  an  arm  of  Con- 
gress, it  can  exercise  whatever  functions  Congress 
desires  to  delegate  to  it.  But  Congress  can  delegate 
to  one  of  its  agencies  no  more  power  than  Congress 
itself  possesses,  and  Congress  cannot  enforce  the 
laws,  or  make  laws  without  the  participation  of  the 
President.  We  expand  upon  these  arguments  below; 
before  we  address  them,  we  explain  why  we  agree 
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with  the  court  of  appeals  that  it  is  not  yet  necessary 
to  decide  the  issues. 

A.  This  Court  Should  Not  Decide  The  Central  Ques- 
tions Concerning  The  Power  And  Duties  Of  The 
Commission. 

We  agree  with  the  court  of  appeals'  decision  not  to 
decide  the  central  issues  presented  by  the  existence 
of  the  Commission  and  the  scope  of  its  power.  Is- 
sues of  such  import  should  not  be  adjudicated  other 
than  in  more  concrete  circumstances,  in  which  all 
parties  concerned  will  have  adequate  opportunity  to 
study  specific  questions  and  present  them  for  the 
Court's  consideration  free  of  the  pressure  of  time 
and  weight  of  other  matters  that  accompany  this 
litigation.  The  allocation  of  powers  to  the  Commis- 
sion does  not,  at  least  for  the  time  being,  affect  the 
obligations  of  appellants.  They  are  not  more  inhibited 
because  one  body  rather  than  another  will  enforce 
FECA.  Challenges  to  the  authority  of  the  enforcing 
agency  can  await  resolution  in  circumstances  more 
conducive  to  judicial  contemplation  and  consideration. 

The  court  of  appeals  decided  that  most  of  the  ques- 
tions plaintiffs  present  are  not  ripe  for  adjudication, 
finding  that  (J.S.  App.  1576)  : 

Whether  particular  powers  are  predominantly 
executive  or  judicial,  or  insufficiently  related  to 
the  exercise  of  appropriate  legislative  power  is 
an  abstract  question  that  would  be  better  decided 
in  the  context  of  a  particular  factual  controversy. 
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This  case  is  lacking  in  the  particularity  necessary  to 
enable  a  court  to  perform  its  function  of  judicial  re- 
view. Although  it  may  eventually  become  clear  that 
Congress  and  the  Commission  are  attempting  to  ex- 
ercise pov^ers  reserved  to  the  executive,  we  cannot  be 
sure  that  this  will  happen.  The  Commission  has  not 
exercised,  or  threatened  to  exercise,  any  law  enforce- 
ment powers,  representing  that  it  would  refer  civil 
enforcement  cases  to  the  Attorney  General,  except 
in  cases  in  which  the  Commission  merely  is  attempt- 
ing to  enforce  its  right  to  investigate.'' 

We  submit  that  the  case  is  not  made  ripe  merely 
because  the  Commission  has  the  potential  to  exercise 
reserved  executive  functions.  Should  that  potential 
become  reality  there  will  be  time  enough  to  adjudicate 
the  matter.''    So  long  as  the  Attorney  General  exer- 


^^  Congress  has  the  right  to  enforce  its  own  subpoenas  and, 
if  the  Commission  is  an  arm  of  Congress,  we  see  no  constitu- 
tional bar  to  possession  of  such  power  by  the  Commission.  Cf. 
In  re  Chapman,  166  U.S.  661;  United  States  v.  Bryan,  339 
U.S.  323;  Watkins  V.  United  States,  354  U.S.  178,  206-207. 
Similarly,  the  Commission  may  confine  the  exercise  of  its 
rulemaking  power  to  the  establishment  of  internal  rules  not 
binding  on  the  executive. 

^^  The  Attorney  General  can  bring  an  action  in  the  nature 
of  quo  warranto  to  test  the  right  of  the  Commission  to  per- 
fonn  the  duties  FECA  has  assigned  to  it.  See  Johnson  v. 
Manhattan  Ry.  Co.,  289  U.S.  479;  Newman  V.  United  States  ex 
rel.  Frizzell,  238  U.S.  537.  Such  a  proceeding  would  enable  the 
United  States  and  the  Commission  to  proceed,  as  adversaries, 
to  litigate  the  central  questions  of  the  Commission's  authority. 
The  dispute  would  then  squarely  be  resolved  between  the  maj- 
or interested  parties. 

Alternatively,  a  defendant  in  a  suit  prosecuted  by  the 
Commission  may  be  able  to  defend  by  asserting  the  lack  of  the 
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cises  concurrent  jurisdiction  in  civil  cases  and  com- 
plete jurisdiction  in  criminal  cases,  as  the  Commis- 
sion concedes,  plaintiffs  suffer  no  additional  deterrent 
or  inhibitory  effect  because  one  rather  than  the  other 
of  these  potential  enforcers  may  take  action. 

Should  the  Court  disagree  with  our  argument  that 
the  court  of  appeals  properly  postponed  decision  on 
most  questions  concerning  the  Commission's  au- 
thority, we  believe  that  the  proper  course  would  be 
to  vacate  this  part  of  the  judgment  of  the  court  of 
appeals  and  to  remand,  to  give  the  court  of  appeals 
an  opportunity  to  consider  these  questions  in  the 
first  instance.  However,  out  of  an  abundance  of 
caution,  we  briefly  set  out  the  elements  of  our  posi- 
tion with  respect  to  the  Commission's  powers.    (Be- 


Commission's  authority  (cf.  Glidden  v.  Zdanok,  370  U.S.  530; 
Palmore  v.  United  States,  411  U.S.  389)  or  a  candidate  seek- 
ing to  block  enforcement  of  a  Commission  order  disqualifying 
him,  or  a  petitioner  seeking  review  of  rules  made  by  the  Com- 
mission, may  have  a  similar  opportunity  to  litigate.  Whether 
challenges  would  be  permissible  in  such  suits  is,  however, 
doubtful  in  view  of  the  fact  that  violations  of  the  separation 
of  powers  usually  must  be  redressed  by  the  government  itself, 
not  by  ordinary  citizens  (Schlesinger  V.  Reservists  Committee 
to  Stop  the  War,  418  U.S.  208)  and  that  the  "de  facto  officer 
doctrine,"  long  adhered  to  by  this  Court,  precludes  a  private 
challenge  to  the  acts  of  a  federal  official  on  the  basis  that  he 
is  not  a  proper  officer.  See,  e.g.,  McDowell  v.  United  States, 
159  U.S.  596,  601;  In  re  Manning,  139  U.S.  504,  506. 

The  powers  of  the  Commission  also  might  be  adjudicated 
in  a  criminal  prosecution  or  civil  action  brought  by  the  United 
States  against  an  individual  who  interposes  as  a  defense 
reliance  on  an  advisory  opinion  by  the  Commission.  See  pp. 
112-113,  n.71,  infra.  In  such  a  case,  of  course,  the  defendant 
would  be  seeking  to  support,  rather  than  oppose,  the  Commis- 
sion's powers. 
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cause  we  believe  that  the  following  discussion  is 
superfluous,  we  present  it  without  the  fullness  of 
argximent  that  the  subject  deserves.) 

B.  The  Commission  Is  An  Arm  Of  Congress  Because 
Its  Members  Are  Appointed  By  Congress  And  Its 
Regulations  Are  Subject  To  Congressional  Control. 

It  appears  to  be  common  ground  among  the  parties 
and  the  court  of  appeals  (J.S.  App.  1573)  that  the 
Commission  is  an  arm  of  Congress,  a  ''legislative 
agency,"  and  this  is  scarcely  open  to  doubt.'^ 

While  plaintiffs  contend  that  the  method  of  appoint- 
ment of  the  Commission's  members  does  not  conform 
with  Article  II,  Section  2,  clause  2  of  the  Constitu- 
tion,  that  lack  of  conformity   simply  demonstrates 


^^  Four  of  the  Commission's  six  voting  members  are  ap- 
pointed by  the  Houses  of  Congress;  the  Commission's  ex 
officio  members  are  the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House;  all  six  of  the  Commission's  voting  members  must 
be  confirmed  by  both  Houses  of  Congress;  all  rules  proposed  by 
the  Commission  can  be  disapproved  by  either  House  of  Con- 
gress; the  Commission  must  submit  proposed  legislation  to 
Congress  before  circulating  it  to  any  other  agency  or  execu- 
tive officer;  the  Commission  must  submit  its  budget  requests 
directly  to  Congress  at  the  same  time  as  it  submits  its  requests 
to  the  Office  of  Management  and  Budget.  These  indicia  prop- 
erly led  the  court  of  appeals  to  accept  the  Commission's  con- 
cession and  to  conclude  that  the  Commission  is  an  arm  of 
Congress  under  the  active  influence,  if  not  the  day  to  day  con- 
trol, of  Congress.  This  conclusion  is,  as  the  Commission  ar- 
gued in  the  court  of  appeals,  fortified  by  the  fact  that  many  of 
the  Commission's  duties  relate  to  powers — such  as  Congress' 
power  to  judge  elections  and  the  qualifications  of  its  members 
— that  Congress  can  exercise  free  of  control  by  the  executive 
branch. 
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that  the  members  of  the  Commission  are  neither 
"other  Officers  of  the  United  States"  nor  "inferior 
Officers."  But  there  is  no  reason  why  members  of  a 
legislative  agency  must  be  "Officers"  as  Article  II 
uses  that  term/^ 

In  any  event,  under  the  Necessary  and  Proper 
Clause,  Article  I,  Section  8,  clause  18,  Congress  is 
entitled  to  have  the  aid  of  others  in  the  performance 
of  its  legislative  duties  and  it  is  necessary  and  proper 
for  Congress  to  appoint  the  persons  to  provide  that 
assistance. 

Plaintiffs  also  have  argued  that  the  "legislative 
veto"  provided  for  in  Section  438(c)  is  unconstitu- 
tional. Whatever  constitutional  issues  might  be 
posed  were  this  a  provision  for  a  one-house  legisla- 
tive veto  of  action  by   the   executive  branch,'"   the 


^^  The  Constitution  expressly  grants  to  Congress  the  right 
to  appoint  its  own  officers.  Article  I,  Section  2,  clause  5  pro- 
vides that  "The  House  of  Representatives  shall  chuse  their 
Speaker  and  other  Officers;  *  *  *."  Article  I,  Section  3,  clause 
5  extends  similar  power  to  the  Senate.  The  members  of  the 
Commission,  an  arm  of  Congress,  reasonably  can  be  viewed 
as  officers  of  the  bodies  that  appointed  them.  Although  Con- 
gress has  provided  that  the  nominees  of  the  House  must  be 
confirmed  by  the  Senate,  and  vice  versa,  we  think  they  could 
do  so  with  any  of  their  other  officers. 

■°  There  has  been  much  scholarly  debate  over  the  constitu- 
tionality of  the  legislative  veto  and  similar  devices  for  con- 
gressional control  of  executive  action.  The  most  recent  and 
thorough  study  concludes  that  such  devices  are  often  an  uncon- 
stitutional intrusion  into  executive  authority.  Watson,  Con- 
gress Steps  Out:  A  Look  at  Congressional  Control  of  the 
Executive,  63  Calif.  L.  Rev.  983  (1975).  See  also  Ginnane, 
The   Control   of  Federal  Administration   by   Congressional 
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Commission  is  an  arm  of  Congress,  so  that  the  "legis- 
lative veto"  established  by  Section  438(c)  is  simply 
one  means  by  which  Congress  controls  its  own  in- 
strumentality. It  is  not  an  attempt  by  Congress  to 
control  the  executive  branch  or  an  executive  officer, 
nor  is  it  a  method  by  which  Congress  or  the  Com- 
mission can  change  the  law  without  presidential 
participation. 

As  we  see  the  problem,  then,  it  is  not  so  much  a 
question  whether  the  composition  and  decisionmaking 
structure  of  the  Commission  are  defective,  as  it  is 
the  question  what  a  commission,  so  constituted  and 
functioning,  is  permitted  by  the  Constitution  to  do. 

C.  The  Commission  Can  Perform  Only  Those  Func- 
tions That  Congress  Or  One  Of  Its  Committees  Or 
Employees  Could  Perform. 

In  order  to  minimize  the  possibility  of  confusion, 
we  set  forth  in  the  margin  the  Commission's  powers 
we  do  not  challenge."  The  powers  of  the  Commission 


Resolutions  and  Committees,  66  Harv.  L.  Rev.  569  (1953); 
Newman  &  Keaton,  Congress  and  the  Faithful  Execution  of 
the  Laws — Should  Legislators  Supervise  Administrators?,  41 
Calif.  L.  Rev.  565  (1953);  Schwartz,  Legislative  Control  of 
Administrative  Rules  and  Regulations,  30  N.Y.U.  L.  Rev.  1031 
(1955);  Cooper,  The  Legislative  Veto  and  the  Constitution, 
30  Geo.  Wash.  L.  Rev.  467  (1962);  Jackson,  A  Presidential 
Legal  Opinion,  66  Harv.  L.  Rev.  1353  (1953). 

^^  Congress  has  substantial  powers  to  investigate  and  issue 
subpoenas  in  order  to  collect  and  evaluate  information  neces- 
sary to  enable  it  to  make  laws.  See  Eastland  v.  United  States 
Servicemen's  Fund,  No.  73-1923,  decided  May  27,  1975.  Just 
as  a  committee  of  Congress  can  investigate,  issue  subpoenas, 
report  to  Congress  on  its  findings,  and  refer  to  the  proper 
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that  are,  in  our  view,  unconstitutional  infringements 
of  the  exclusive  power  of  the  President  faithfully  to 
execute  the  laws  or  of  his  constitutionally  assigned 
role  in  the  law-making  process  are  the  power  to  seek 
civil  sanctions  for  violation  of  FECA,  the  power  to 
disqualify  candidates,  and  the  powder  to  promulgate 
rules  binding  upon  the  executive  and  the  courts. 


authorities  any  apparent  violations  of  the  law,  so  Congress 
can  authorize  its  legislative  agency  to  perform  similar  func- 
tions. Congress  can  authorize  its  staff  to  discuss  and  propose 
legislation  for  consideration  by  it;  the  Commission's  power  to 
do  likewise  is  not  open  to  challenge.  Congress  can  authorize 
its  staff  members  to  inform  it  of  their  view  of  the  meaning  of 
legislation  it  has  passed,  and  to  make  those  views  public. 
Similarly,  the  power  of  the  Commission  to  issue  advisory 
opinions  is  simply  a  power  to  announce  an  opinion  on  the 
meaning  of  a  law;  it  is  not  a  power  to  alter  or  amend  the  law, 
or  to  enforce  the  law  (see  J.S.  App.  1579). 

We  would  have  greater  pause  if  the  Commission's  advisory 
opinions  were  binding  upon  the  courts  or  upon  those  properly 
charged  with  prosecuting  violations  of  FECA.  The  pertinent 
provision,  2  U.S.C.  437f  (b),  states  that  a  person  who  "acts  in 
good  faith  in  accordance  with  the  provisions  and  findings 
of  [a  Commission]  advisory  opinion  shall  be  presumed  to  be 
in  compliance  with  the  provision  of  this  act."  If  this  means 
that  the  Commission  can  confer  immunity  from  prosecution, 
then  it  raises  serious  questions;  if  it  means  only  that  the 
advisory  opinion  establishes  a  presumption  in  favor  of  the 
interpretation  of  the  law  set  out  in  it,  the  problems  are  less 
serious,  for  such  presumptions  can  be  rebutted,  and  the  ad- 
visory opinions  will  not  bind  the  coordinate  branches  of  the 
government.  The  court  of  appeals  held  the  question  not  ripe 
for  resolution,  and  we  think  correctly  so.  "When  a  person 
who  relied  in  good  faith  on  an  advisory  opinion  seeks  to  assert 
that  good  faith  reliance  as  a  defense  to  a  civil  suit  or  a  crimi- 
nal prosecution,  the  issue  of  the  effect  to  be  given  to  an  ad- 
visory opinion  can  be  raised  and  fully  considered  by  the 
courts"   (J.S.  App.  1579). 
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1.  The  Constitution  separates  the  executive  func- 
tion from  the  legislative  function,  reposing  each 
in  a  separate  body. 

Congress,  no  doubt,  was  apprehensive  when  it 
enacted  FECA  that  the  President  and  Attorney  Gen- 
eral would  not  enforce  the  law  in  the  same  way 
Congress  would  have  enforced  it  in  their  stead,  and 
therefore  decided  to  provide  the  opportunity  for  ex- 
ecuting the  law  itself.  But  this  tension  between  de- 
partments of  the  government,  and  the  consequent 
belief  of  one  department  that  it  would  be  wiser  for 
it  to  undertake  all  of  the  functions  itself,  is  not  a 
"flaw"  in  the  constitutional  system  but  rather  is  its 
genius.  See  O'Donoghue  v.  United  States,  289  U.S. 
516,  530;  J.  W.  Hampton,  Jr.,  &  Co.  v.  United  States, 
276  U.S.  394,  406. 

Each  branch  of  the  government  is  charged  by  the 
Constitution  with  the  task  of  preserving  its  own 
powers,  lest  the  design  of  the  framers  be  frustrated. 
Although  the  framers  concluded  that  the  broadly-rep- 
resentative Congress  should  possess  the  power  to  make 
the  laws,  they  gave  to  the  President  two  sorts  of 
check  upon  Congress:  the  power  to  veto  bills  passed 
by  Congress,  and  the  power  to  execute  the  laws  (Art. 
II,  Section  3  of  the  Constitution).  And  they  did  so 
because,  as  Montesquieu  wrote  in  his  Spirit  of  the 
Laws  (1748): 

When  the  legislative  and  executive  powers  are 
united  in  the  same  person,  or  in  the  same  body  of 
magistracy,  there  can  be  no  liberty,  because  ap- 
prehensions may  arise,  lest  the  same  monarch  or 
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senate  should  enact  tyrannical  laws,  to  execute 
them  in  a  tyrannical  manner. 

In  contending  that  the  Commission  cannot  exercise 
executive  powers,  we  do  not  suppose  that  it  would 
exercise  its  statutory  powers  unwisely.  But  that  is 
not  the  point.  In  the  long  run  the  Commission  and 
other  entities  like  it,  if  they  assume  executive  branch 
functions,  could  seriously  deform  the  structure  of 
government  established  by  the  framers  and  upset  the 
separation  of  functions  and  the  allocation  of  checks 
and  balances.'"  The  framers  ^'rested  the  structure  of 
our  central  government  on  the  system  of  checks  and 
balances.  For  them  the  doctrine  of  separation  of 
powers  was  not  mere  theory;  it  was  a  felt  necessity." 
Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S. 
579,  593  (Frankfurter,  J.,  concurring).  The  system 
is  that  stated  by  the  Court  in  Massachusetts  v.  Mel- 
lon, 262  U.S.  447,  488: 

The  functions  of  government  under  our  sys- 
tem are  apportioned.  To  the  legislative  depart- 
ment has  been  committed  the  duty  of  making 
laws;  to  the  executive  the  duty  of  executing 
them;  and  to  the  judiciary  the  duty  of  interpret- 
ing and  applying  them  in  cases  properly  brought 


^2  The  separation  of  powers  works  on  a  principal  of  frustra- 
tion of  power.  It  presumes  "an  organization  which  may  delay 
the  accomplishment  by  any  group  of  its  will,  even  at  the  ex- 
pense of  efficiency.  Against  the  unprecedented  power  of  rela- 
tively popular  legislatures  the  Fathers  set  strong  execu- 
tives *  *  *."  Sharp,  The  Classical  American  Doctrine  of  "The 
Separation  of  Powers/'  2  U.  Chi.  L.  Rev.  385,  386  (1935). 
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before  the  courts.  The  general  rule  is  that  neither 
department  may  invade  the  province  of  the  other 
and  neither  may  control,  direct  or  restrain  the 
action  of  the  other. 

2.    Law  enforcement  and  interpretive   rulemaking 
are  functions  assigned  to  the  executive  branch. 

The  Commission  has  been  assigned  the  power  to 
institute  and  defend  civil  suits  in  its  ow^n  name  and 
in  the  name  of  the  United  States  and  to  issue  rules 
interpreting  FECA,  v^hich  presumably  will  bind  the 
Commission  and  any  other  agency  that  enforces 
FECA.  It  has  also  been  given  an  administrative 
power  to  disqualify  candidates  for  oJffice,  subject  to 
judicial  review.  Each  of  these  powers  is  subsumed 
in  the  power  and  duty  faithfully  to  execute  the  laws; 
each  is  part  of  the  power  reserved  to  the  executive 
by  Article  II  of  the  Constitution. 

A  long  series  of  cases  decided  by  this  Court  es- 
tablishes that  the  power  to  enforce  the  laws  in  the 
courts — whether  civil  or  criminal — is  an  executive 
power.''    In  Quinn  v.  United  States,  349  U.S.   155, 


'3  The  first  of  these  is  The  Confiscation  Cases,  7  Wall.  454. 
The  Attorney  General  brought  libels  to  confiscate  several 
privateers;  an  informer  was  entitled,  by  statute,  to  one-half 
of  the  recovery.  When  the  Attorney  General  moved  to  dis- 
miss the  cases,  the  informer  objected.  The  Court  rejected  the 
informer's  claims,  holding  that  the  "[sjettled  rule  is  that  *  *  * 
courts  will  not  recognize  any  suit,  civil  or  criminal  *  *  * 
if  prosecuted  in  the  name  and  for  the  benefit  of  the  United 
States,  unless  the  same  is  represented  by  the  district  attorney" 
{id.  at  457).  The  Court  concluded  that  the  Attorney  Gen- 


369 


117 


the  Court,  while  acknowledging  that  Congress  has 
the  power  to  investigate  events  that  may  be  crimes, 
cautioned:  ''the  power  to  investigate  must  not  be 
confused  with  any  of  the  powers  of  law  enforcement; 
those  powers  are  assigned  under  our  Constitution  to 
the  Executive  and  the  Judiciary"  (349  U.S.  at  161). 
See  also  United  States  v.  Thompson,  251  U.S.  407.'' 
We  think  it  clear,  then,  that  attempts  to  enforce 
the  law  in  the  courts  are  at  the  heart  of  the  execu- 
tive's exclusive  power  faithfully  to  enforce  the  laws; 
these  actions  are  beyond  the  control  of  Congress,  and 
likewise  beyond  the  control  of  its  surrogate,  the  Com- 
mission. Interpretive  rulemaking  also  falls  within 
the  executive's  prerogative  or,  depending  on  the  na- 
ture and  function  of  the  rules  (which  in  this  case 
cannot  now  be  determined),  is  part  of  the  legislative 
process  from  which  the  executive  cannot  properly  be 
excluded.  In  regard  to  the  power  to  make  initial 
determinations  that  a  particular  candidate  shall  be 
disqualified,  whoever  has  the  power  to  make  that 
initial  determination  is  exercising  the  power  to  de- 


eral  has  full  control  over  all  federal  litigation    (id.  at  458- 
459). 

In  Po7izi  v.  Fessenden,  258  U.S.  254,  262,  the  Court  de- 
scribed the  Attorney  General  as  "the  hand  of  the  President 
in  taking  care  that  the  laws  of  the  United  States  in  protection 
of  the  interests  of  the  United  States  in  legal  proceedings  and 
in  the  prosecution  of  offences,  be  faithfully  executed." 

■'^  United  States  v.  Cox,  342  F.2d  167  (C.A.  5)  (en  banc), 
certiorari  denied,  381  U.S.  935,  held  explicitly  that  the  power 
of  prosecution  belongs  solely  to  the  executive  branch,  and 
that  neither  Congress  nor  the  courts  can  interfere  with  it  in 
any  particular. 
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termine  how  the  laws  shall  be  applied  and  carried 
out.  It  is  an  executive  function,  similar  to  the  de- 
cision of  a  prosecutor  to  seek  an  indictment/' 

In  the  court  of  appeals  the  Commission  conceded 
as  much,  but  argued  that  the  Commission  is  simply 
exercising  the  ''quasi-executive"  and  ''quasi-judicial" 
powers  reserved  to  Congress  by  Article  I.  This  ar- 
gument turns  on  an  analysis  of  the  subject  matter 
of  the  Commission's  jurisdiction;  the  Commission 
agrees  that  it  could  not  constitutionally  enforce,  say, 
the  antitrust  laws,  but  contends  that  it  can  enforce 
FECA  because  Congress  has  broader  powers  over  the 
subject  matter  of  elections  and  election  campaigns. 
This  approach  fails  to  distinguish  between  the  two 
sorts  of  power  over  elections  entrusted  to  Congress. 

The  first,  which  is  unique  to  Congress'  jurisdic- 
tion over  elections,  gives  each  House  of  Congress  the 
power  to  judge  the  qualifications  of  its  members,  in- 
cluding the  validity  of  elections.  So  long  as  Congress 
excludes  a  member-elect  for  failure  to  meet  constitu- 
tional qualifications,  or  because  he  was  not  properly 
elected,  it  can  exercise  its  power  without  the  ap- 
proval of  either  the  judicial  or  executive  branches. 
Powell  V.  McCormack,  395  U.S.  486.  To  the  extent 
Congress  has  delegated  part  of  that  power  to  the 
Commission,  the  Commission  acts  free  of  executive 
interference. 


^'  This  would  be  a  different  matter  if  the  Commission  had 
final  authority  over  disqualification,  but  it  does  not.  It  can 
make  only  the  initial  decision  to  disqualify,  and  judicial  re- 
view follows,  just  as  the  judiciary  reviews  the  actions  of 
executive  officers  or  of  other  quasi-executive  agencies. 
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The  Commission  is  not  accurate,  however,  in  char- 
acterizing Congress'  remaining  power  over  elections 
as  other  than  ordinary  legislative  power.  That  power 
is  the  power  to  make  laws  with  respect  to  elections 
and  is  no  broader  than  its  power  to  make  laws  with 
respect  to  the  common  defense,  the  issuance  of  coin 
and  currency,  or  the  regulation  of  commerce.  The 
power  to  make  laws  with  respect  to  these  subjects — 
and  many  more — is  textually  committed  to  Congress. 
But  what  is  textually  committed  is  the  power  to 
make  laws,  not  the  power  to  enforce  them,  and  an 
especially  broad  subject-matter  grant  of  law-making 
power  does  not  lead  to  any  conclusion  about  the  scope 
of  Congress'  law  enforcement  power.  To  argue,  as 
the  Commission  apparently  does,  that  because  Con- 
gress has  both  broad  law-making  power  and  a  special 
interest  in  the  subject  matter  of  elections,  it  there- 
fore possesses  some  manner  of  law-enforcement 
power,  is  a  simple  non-sequitur. 

3.  The  Commission,  acting  as  an  arm  of  Congress, 
has  no  greater  authority  than  does  Congress  to 
enforce  the  laws  Congress  has  made. 

If  Congress  itself  cannot  execute  the  laws,  or  make 
rules  binding  on  those  who  execute  the  laws,  then 
it  cannot  deputize  a  legislative  agency  to  exercise 
such  powers  in  its  stead.''    Congress  cannot  bestow 


■'^  Congress  can,  of  course,  make  "rules"  binding  on  the 
executive.  But  it  can  make  such  rules  only  in  the  form  of  law, 
over  which  the  President  has  the  power  of  veto.  The  "rules" 
made  by  the  Commission  are  not  subject  to  Presidential  veto, 
and  its  rules  therefore  cannot  be  analogized  to  laws. 
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upon  its  subordinates  powers  it  does  not  possess. 
''Legislative  power,  as  distinguished  from  executive 
power,  is  the  authority  to  make  laws,  but  not  to 
enforce  them  or  appoint  agents  charged  with  the 
duty  of  such  enforcement.  The  latter  are  executive 
functions"  "[I]t  may  be  stated  *  *  *  as  a  general 
rule  inherent  in  the  American  constitutional  system, 
that,  unless  otherwise  expressly  provided  or  inci- 
dental to  the  powers  conferred,  the  legislature  can- 
not exercise  *  *  *  executive  *  *  *  power  *  *  *." 
Springer  v.  Philippine  Islands,  277  U.S.  189,  201, 
202. 

Springer  is  the  paradigm  for  Congress'  creation  of 
the  Commission.  Congress,  which  itself  lacks  the 
power  to  enforce  the  laws,  has  attempted  to  "appoint 
the  agents  charged  with  the  duty  of  such  enforce- 
ment" {id.  at  202).    It  is  not  entitled  to  do  so.'' 

In  sum,  law  enforcement  and  interpretation  are 
integral  parts  of  the  executive  power  to  execute  the 
laws.  Congress  is  entitled  to  legislate  but  not  to 
execute  the  laws,  and  Congress  has  no  power  to  ap- 
point others  to  execute  the  laws  when  Congress  can- 
not do  so  itself.  It  follows  that  the  Commission  can- 
not exercise  the  three  executive  powers  granted  to 
it  by  FECA 


78 


"  See  also  Washington  v.  Clark,  84  F.  Supp.  964,  966 
(D.D.C.). 

^^  Intervening  defendant  Common  Cause  filed  a  separate 
brief  in  the  court  of  appeals  addressed  to  the  question  of  the 
Commission's  powers.  In  supporting  the  constitutionality  of 
FECA's  provisions,  Common  Cause  drew  upon  two  analogies 
— suits  by  private  attorneys  general  and  suits  by  independent 
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CONCLUSION 

The  position  of  the  Attorney  General  as  a  party  to 
this  case,  and  of  the  United  States,  is  that  the  court 
of  appeals'  judgment  with  respect  to  certified  ques- 
tion 8  should  be  affirmed.  The  United  States  as 
amicus  curiae  takes  no  positio!i  with  respect  to  the 
remaining  portions  of  the  court  of  appeals'  judgment. 


regulatory  agencies — to  demonstrate  that  the  powers  en- 
trusted to  the  Commission  are  constitutional.  These  analogies 
do  not  support  Common  Cause's  argument. 

Private  citizens  can  be  plaintiffs  in  qui  tarn  actions  and 
sometimes  can  act  as  "private  attorneys  general."  But  it  is 
one  thing  to  allow  private  individuals  to  share  a  right  of  suit 
enjoyed  by  the  executive,  and  quite  another  for  Congress 
to  take  the  right  of  enforcement  to  itself.  It  is  still  a  third 
thing  for  Congress  both  to  exclude  the  executive  and  to  in- 
clude itself  in  the  business  of  enforcement.  The  first  is  no 
precedent  for  the  third.  The  separation  of  powers  and  checks 
and  balances  built  into  our  Constitution  establish  the  method 
by  which  two  inherently  antagonistic  centers  of  power  share 
in  the  governance  of  the  country.  These  delicate  sharings  and 
checks  upon  power  are  not  disturbed  by  private  suits.  They 
are  disturbed,  to  a  considerable  degree,  if  Congress  appropri- 
ates to  itself  a  power  the  Constitution  places  in  a  coordinate 
branch. 

As  to  the  analogy  to  independent  regulatory  agencies,  the 
argument  ignores  a  decisive  difference:  the  members  of  the 
independent  regulatory  commissions  are  "Officers  of  the 
United  States"  within  the  meaning  of  Article  II,  Section  2  of 
the  Constitution.  They  are  appointed  by  the  President  and 
are  confirmed  by  the  Senate.  In  consequence,  they  can  share, 
much  as  cabinet  officers  share,  in  the  power  granted  by 
Article  II  to  execute  the  laws.  Members  of  the  Commission 
are  not  "Officers  of  the  United  States"  and,  in  consequence, 
possess  no  power  under  Article  II. 
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Exhibit  20 

(Justice  Department  Amicus  Brief  in  Watergate  Committee  case) 

In  the  United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit 

(No.  74-1258) 
Senate  Select  Committee  on  Presidential  Campaign  Activities,  suing  in  its 

OWN    NAME   AND  IN    THE    NAME   OF   THE   UNITED    STATES,   AND    SaM    J.    ERVIN,    JR.  ; 

Howard  H.  Baker,  Jr.  ;  Herman  E.  Talmadge  ;  Daniel  K.  Inouye  ;  Joseph 
M.  MoNTOYA ;  Edward  J.  Gurney  ;  and  Lowell  P.  Weicker,  Jr.  ;  as  United 
States  Senators  who  are  members  of  the  Senate  Select  Committee  on 
Presidential  Campaign  Activities,  appellants 

V. 

Richard  M.  Nixon,  iNDivaouALLY  and  as  President  of  the  United  States, 

appellee. 

ON  APPEAL  from  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  COLUMBIA  CIRCUIT 


Brief  for  the  United  States  as  Amicus  Curiae 


Interest  of  the  United  States 

The  appellants,  by  this  suit,  seek  an  order  directing  President  to  comply 
with  a  subpoena  duces  tecum  requiring  production  of  certain  tape  recordings. 
In  response  to  that  subpoena  duces  tecum,  the  President  declined  to  produce 
the  documents  on  the  basis  of  Executive  privilege  (App.  162).  The  United 
States  has  an  overriding  interest  in  the  proper  application  of  the  doctrine  of 
Executive  privilege,  as  well  as  protection  of  the  integrity  of  the  criminal  justice 
system. 

Question  Presented 

Whether  the  district  court  properly  refused  to  enforce  the  subpoena  of  the 
Senate  Select  Committee. 

Statement 

In  response  to  a  request  of  the  district  court,  the  President,  by  letter  of 
February  6,  1974,  specified  the  grounds  upon  which  he  declined  to  produce  the 
five  taped  conservations  in  issue  here  (App.  162).  In  that  letter,  the  President 
stated  that  "the  disclosure  of  [the  taped  conversations]  would  not  be  in  the 
national  interest"  because  (1)  "the  publication  of  all  of  these  tapes  to  the 
world  at  large  would  seriously  infringe  upon  the  principle  of  confidentiality" 
and  (2)  there  would  be  "possible  adverse  effects  upon  ongoing  and  forth- 
coming criminal  proceedings  should  the  contents  of  these  subpoenaed  conver- 
sations be  made  public  at  an  inappropriate  time"  (App.  162).  In  considering 
this  claim,  the  district  court  concluded  that  "it  becomes  the  duty  of  the  Court 
to  weigh  the  public  interests  protected  by  the  President's  claim  of  privilege- 
against  the  public  interests  that  would  be  served  by  disclosure  to  the  Com- 
mittee in  this  particular  instance"  (App.  165).  The  court  concluded  that,  be- 
cause the  appellants  had  not  shown  a  pressing  need  for  the  tapes,  disclosure 
should  be  denied  in  order  to  protect  the  integrity  of  the  criminal  justice  sys- 
tem (App.  166-170). 

Argument 

The  District  Court  Properly  Refused  to  Enforce  the  Subpoena  of  the  Senate 
Select  Committee 
Appellants  contend  on  this  appeal  that  the  district  court  did  not  base  its 
decision  upon  a  claim  of  Executive  privilege  and  that  under  those  circum- 
stances the  mere  expression  by  the  Committee  of  its  need  for  the  material 
suffices  to  require  an  order  compelling  production  of  the  tapes  (Brief,  p.  9). 
It  is  clear,  however,  that  the  President's  letter  of  February  6,  1974,  invoked 
Executive  privilege  to  prevent  pre-trial  publicity  in  criminal  matters,  as  well 
as  to  protect  the  confidentiality  of  Executive  conversations.  When  the  district 
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court  weighed  the  need  to  prevent  unfair  pre-trial  publicity,  it  properly  recog- 
nized that  that  interest  constituted  a  basis  for  refusing  to  enforce  the  subpoena 
of  the  Committee. 

In  refusing  to  enforce  the  subpoena,  the  district  court  applied  a  balancing  of 
interests  test  in  evaluating  that  claim  of  privilege.  See  Kilbourn  v.  Thompson, 
103  U.S.  168  (1880)  ;  Watkins  v.  United  States,  354  U.S.  178  (1957).  Under  the 

rule  of  Nixon  v.  Sirica, U.S.  App.  D.C. ,  487  F.  2d  700,  716  (1973),  the 

court  correctly  found  that  the  need  to  safeguard  pending  criminal  prosecutions 
from  the  possibly  prejudicial  effect  of  pre-trial  publicity,  outweighed  any  need 
shown  by  the  Committee.  Certainly,  the  Committee  can  make  no  substantial 
showing  that  it  needs  the  tape  recordings  in  order  to  enact  general  legislation 
relating  to  Presidential  elections.  Nor.  as  the  district  court  recognized  (App. 
168),  can  production  of  the  tape  recordings  be  justified  on  the  ground  that  the 
public  interest  requires  public  disclosure  by  the  Committee.  On  the  other  hand, 
there  is  a  clear  and  obvious  need  to  protect  pending  and  prospective  criminal 
proceedings  from  pre-trial  publicity.  See  Delaney  v.  United  States,  199  F.  2d 
107  (C.A.  1,  1952).  Accordingly,  the  district  court  was  correct  in  ruling  that 
the  Committee  had  not  established  by  a  preponderance  of  the  evidence  that  it 
was  entitled  to  an  injunction  directing  the  President  to  comply  with  the  sub- 
poena for  the  five  tape  recordings. 

In  addition,  the  interest  of  the  President  in  protecting  the  confidentiality  of 
Presidential  communications  in  this  case  also  outweighs  the  needs  of  the  Com- 
mittee. The  President  must  preserve  a  climate  in  which  his  staff  and  the  public 
can  communicate  freely  with  him,  in  which  he  and  they  can  examine  problems 
and  alternative  solutions  candidly,  uninhibited  by  the  fear  that  later  dis- 
closure may  bring  bitterness  and  harassment  from  affected  interest  groups  or 
a  violent  public  opinion  informed  by  the  wisdom  of  hindsight.  In  Nixon  v. 
Sirica,  supra,  487  F.  2d  at  717,  this  Court  recognized  that  such  conversations 
were  presumptively  privileged,  but  that  the  claim  of  privilege  had  to  fail  in 
that  case  because  of  "the  uniquely  powerful  showing"  made  by  the  Special 
Prosecutor.  In  this  case,  however,  no  such  showing  has  been  made.  Therefore, 
the  district  court's  decision  declining  to  enforce  the  Committee's  subpoena  can 
also  be  sustained  on  the  grounds  of  confidentiality  of  Presidential  communica- 
tions. 

Conclusion 

For  the  foregoing  reasons,  the  judgment  of  the  district  court  should  be 
afl5rmed. 

Respectfully  submitted, 

William  B.  Saxbe, 

Attorney  General, 
Irving  Jaffe, 
Acting  Assistant  Attorney  General, 
Robert  E.  Kopp, 
Thomas  G.  Wilson, 

Attorneys, 
Department  of  Justice. 

Exhibit  21 
Justice   Department   Letter   Regarding   United    States    Servicemen's   Fund 

V. 

Eastland 

September  11,  1973. 

Re  United  States  Servicemen's  Fund  et  al.  v.  James  O.  Eastland,  et  al.,  Nos. 
2,279 ;  24,412  and  71-2034,  USCA  for  the  District  of  Columbia  Circuit. 

Hon.  Richard  H.  Ichord, 

Chairman,  Committee  on  Internal  Security  of  the  United  States  House  of  Rep- 
resentatives, Washington,  D.C. 

Dear  Chairman  Ichord  :  As  your  staff  was  orally  informed  on  August  30, 
1973,  the  Court  of  Appeals,  on  that  date,  issued  its  opinion  and  judgment  in 
the  above  cited  case.  This  case  is,  of  course,  a  companion  case  to  similar  cases 
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filed  against  your  Committee  by  the  Progressive  Labor  Party,  the  National 
Peace  Action  Coalition  and  the  Peoples  Coalition  for  Peace  and  Justice  and 
all  of  these  cases  were  consolidated  for  appeal,  though  the  judgment  in  the 
cases  involving  your  Committee  has  not  yet  been  issued. 

As  you  are  aware,  in  each  of  these  cases,  the  Department  of  Justice  in  repre- 
senting your  Committee  and  the  Senate  Subcommittee  strongly  relied  upon 
the  doctrine  of  separation  of  powers  and  the  Speech  and  Debate  clause  in 
arguing,  inter  alia,  that  the  courts  lacked  subject  matter  jurisdiction  of  the 
litigation  because  there  were  no  parties  properly  before  the  court  as  to  whom 
effective  relief  could  be  fashioned,  that,  in  any  event,  even  if  the  courts  were 
assumed  to  have  subject  matter  jurisdiction,  the  cases  should  be  held  to  be 
non-justiciable  because  of  the  respect  due  a  coordinate  branch  of  the  Govern- 
ment and  because  of  the  need  to  avoid  a  Constitutional  confrontation  between 
two  coordinate  branches  of  the  Government. 

We  have  further  contend  that  the  defendants,  including  the  Congressional 
defendants  and  the  members  of  their  staff,  were  immune  from  suit.  In  the  case 
involving  the  Senate  subcommittee,  we  also  raised  the  privilege  of  the  Congress 
over  its  records  and  papers  as  a  defense  to  the  attempted  deposition  of  the 
subcommittee  counsel. 

Copies  of  the  opinion  of  the  Court  of  Appeals  have  been  furnished  to  your 
staff.  In  this  decision,  the  Court  of  Appeals  has  held  that  the  cases  are  within 
the  jurisdiction  of  the  Courts,  that  they  do  present  justiciable  issues,  that 
the  Congressional  defendants,  including  both  the  Senators  and  House  members 
themselves,  are  not  immune  from  suit,  and  that  the  Senators  and  House  mem- 
bers should  not  have  been  dismissed  from  the  suits  by  the  District  Court. 

Moreover,  though  not  deciding  the  point,  the  Court  of  Appeals  also  directs 
the  trial  court  to,  on  remand,  reconsider  the  sustaining  of  the  Senate's  claim 
of  privilege  as  to  the  records  and  documents  of  the  Senate.  This  claim  was  made 
after  the  Senate  passed  a  resolution  ordering  staff  counsel  and  prohibiting 
counsel  from  producing  any  information  from  the  files  of  the  Senate. 

A  petition  for  a  writ  of  certiorari  in  the  case  involving  the  Senate  Subcom- 
mittee would  have  to  be  filed  in  the  Supreme  Court  by  November  28,  1973. 
Since  the  panel  in  the  Court  of  Appeals  included  a  judge  sitting  by  designation 
from  another  circuit  and  the  two  judges  from  the  District  of  Columbia  circuit 
split  on  the  decision,  a  petition  for  rehearsing  en  lyanc  may  be  considered  ap- 
propriate, particularly  since  the  District  of  Columbia  is  the  only  jurisdiction 
in  which  this  type  of  suit  may  be  brought.  The  date  for  petition  for  rehearing 
would  normally  expire  on  September  13,  1973,  but  we  are  requesting  an  exten- 
sion of  time  to  file  such  a  petition  for  a  thirty  day  period  to  and  including 
October  13,  1973.  A  similar  request  will  be  made  to  extend  the  period  for  re- 
hearing in  the  cases  involving  your  Committee. 

The  purpose  of  this  letter  is  to  solicit  your  views  on  the  question  of  whether 
or  not  these  cases  should  be  further  appealed,  either  by  the  filing  of  a  petition 
for  a  writ  of  certiorari  in  the  Supreme  Court,  or  by  the  filing  for  a  petition 
for  rehearing  with  a  suggestion  of  e»  'banc  rehearing  with  the  circuit  court.  It 
is  also  to  request  that  you  consider  this  question  in  light  of  the  legal  issues 
involved  in  these  cases  and  the  possible  conflict  of  the  legal  arguments  ad- 
vanced with  the  legal  position  that  may  be  taken  by  the  Senate  Committee  on 
Campaign  Activities  in  its  civil  suit  attempting  to  obtain  the  production  of 
the  Presidential  tapes. 

It  is  also  requested  that,  if  you  desire  to  further  whether  or  not  you  wish 
to  obtain  the  services  of  private  counsel  to  represent  you  further,  particularly 
in  light  of  the  litigation  now  being  pursued  by  the  Special  Prosecutor  also 
concerning  the  Presidential  tapes.  While  there  is  no  statutory  authority  for 
the  representation  of  Congressional  committees  by  the  Department  of  Justice 
such  representation  has,  of  course,  been  traditional.  However,  as  you  are  also 
aware,  there  is  substantial  precedent  for  Congress'  hiring  private  counsel,  par- 
ticularly in  cases  where  the  legal  issues  to  be  explored  by  the  litigation  raises 
the  possibility  of  conflict  with  the  positions  taken  by  the  Department  of  Justice 
or  other  parts  of  the  executive  branch  in  other  litigation. 

We  would  appreciate  receiving  your  views  on  these  matters  and  any  instruc- 
tions you  may  have  concerning  further  action  by  the  Department  of  Justice  on 
the  Committee's  or  House's  behalf  as  soon  as  is  possible. 
Respectfully, 

Henry  E.  Petersen, 
Assistant  Attorney  General, 

Criminal  Division. 
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Exhibit  22 
Morton  H.  Halperin,  et  ai,.,  plaintiffs 

V. 

Henry  A.  Kissinger,  et  al.,  defendants 

(Civil  Action  No.  1187-73) 

order 

Upon  consideration  of  the  In  Camera  Motion  of  Attorney  General  William 
B.  Saxbe  for  an  Order  Permitting  Department  of  Justice  Attorneys  to  With- 
draw as  Counsel  of  Record  for  William  C.  Sullivan,  the  opposition  thereto  field 
by  Defendant  Sullivan,  the  accompanying  points  and  authorities,  and  supple- 
mental memoranda,  and  after  oral  hearing  in  chambers,  it  is  by  the  Court  this 
17th  day  of  January  1975 

Ordered  that,  in  accord  with  Local  Rule  1-4 (c)  (3)  of  the  United  States 
District  Court  for  the  District  of  Columbia,  the  In  Camera  Motion  of  At- 
torney General  William  B.  Saxbe  for  an  Order  Permitting  Department  of 
Justice  Attorneys  to  Withdraw  as  Counsel  of  Record  for  William  C.  Sullivan 
be,  and  the  same  hereby  is,  denied  without  prejudice. 

Lewis  Smith, 
TJ.S.  District  Judge. 


Exhibit  23 

(Excerpt  from   Oral  Argument  in   Consumers   Union  Case  in  District  Court, 

pages  30-32) 

The  Court.  All  right — now  what  do  you  say  about  the  speech  and  debate 
clause,  Mr.  Reilly? 

Mr.  Reilly.  I  am  sorry  to  say  that  that  took  me  somewhat  by  surprise,  but 
it  would  seem  to  me  that  that  probably  is  what  we  are  talking  about  here — 
is  the  purpose  of  the  exclusionary  clause  is  to  prevent  advocates  from  oper- 
ating under  the  guise  of  journalists  and,  of  course,  if  they  were  operating  as 
advocates  that  would  be  attempting  to  influence  the  members  of  Congress. 

Now  the  two  most  important  examples  that  I  have  are  in  Mr.  Smith's  affi- 
davit where  he  mentions  the  Senate  President's  room  and  the  Speaker's  room 
off  the  floor  of  each  gallery.  It  is  my  understanding  that  those  rooms  are  right 
next  to  the  floor  of  the  gallery  and  provide  an  opportunity  if  an  accredited 
member  of  one  of  the  press  galleries  wishes  to  speak  to  a  member  who  is  on 
the  floor,  they  came  to  that  gallery  and  ask  that  the  member  be  paged. 

The  Court.  As  do  most  lobbyists — that  is  the  way  lobbyists  work. 

Mr.  Reilly.  Well  Your  Honor,  I  am  not  aware  of  that. 

The  Court.  Well  isn't  that  so — if  one  wants  to  see  a  Congressman  or  Senator 
and  the  bill  is  under  debate — if  he  agrees  with  their  position  and  wants  to  see 
them  he  comes  out  and  talks  to  them,  doesn't  he? 

Mr.  Reilly.  Yes 

The  Court.  I  mean  that  it  my  general  understanding  and  there  is  absolutely 
nothing  wrong  with  that.  It  is  clear  they  can  control  who  goes  in  there. 

Mr.  Reilly.  Yes,  but  the  point  is  that  as  to  these  two  rooms  admission  is 
limited  to  accredited  correspondents  and  that  is  the  distinction  here,  and  if  an 
individual  is  commenting  to  a  Congressman  we  can  assume  that  individual 
is  a  correspondent  and  not  an  advocate  whereas  if  he  is  called  from  the  floor 
by  a  friend  of  the  family  of  someone  he  knows  to  be  an  advocate  or  a  lobbyist 
he  would  know  that 

The  Court.  He  wouldn't  know  that  if  Consumers  Union  wanted  to  see  him 
that  they  were  interested  in  consumers? 

Mr.  Reilly.  He  should,  Your  Honor. 

The  Court.  It  would  seem  to  me  he  would  have  a  hunch,  wouldn't  he? 

Mr.  Reilly.  Yes,  sir. 

The  Court.  Well  I  think  that  the  area  is  one  area  where  we  have  to  con- 
sider the  probably  implications  of  the  speech  and  debate  clause  and  I  just 
wanted  to  know  your  position. 
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Exhibit  24 

(Motion  of  Amicus) 

In  the  United  States  Court  of  Appeals  for  the  District  of  ColumMa  Circuit 

(No.  73-1962) 
Richard  M.  Nixon,  President  of  the  United  States,  petitioner 

V. 

Hon.  John  L.  Sirica,  United  States  District  Judge,  respondent,  and  Archi- 
bald   Cox,    Special    Prosecutor,    Watergate    Special    Prosecution    Force, 

PARTY    IN    INTEREST 

MOTION  OF  AMICUS  CURIAE  FOR  LEAVE  TO  PRESENT  ORAL  ARGUMENT 

Amicus,  the  Senate  Select  Committee  on  Presidential  Campaign  Activities, 
appearing  on  its  own  behalf  and  in  the  name  of  and  on  behalf  of  the  United 
States  of  America  pursuant  to  Senate  Resolution  262,  70th  Congress,  1st  Ses- 
sion (May  28,  1928),  hereby  moves  this  Court  to  allow  it  to  participate, 
through  its  counsel,  in  the  oral  argument  before  this  Court  of  the  above- 
captioned  cause.  As  grounds  for  this  motion  Amicus  states  that : 

(1)  Amicus  is  plaintiff  in  a  related  case.  Select  Committee  on  Presidential 
Campaign  Activities,  et.  al  v.  Richard  M.  Nixon,  Civil  Action  No.  1693-73,  now 
pending  in  the  United  States  District  Court  for  the  District  of  Columbia. 

(2)  That  case  and  the  present  case  before  this  Court  deal  with  similar 
issues  relating  to  the  refusal  of  Richard  M.  Nfjj:on,  President  of  the  United 
States,  to  comply  with  lawfully  issued  subpenas  for  evidence  relating  to 
allged  criminal  conduct  by  those  in  high  executive  oflSce.  In  both  cases  the 
President  has  declined  to  comply  with  subpenas  on  the  grounds  that  the  ma- 
terial requested  is  protected  by  the  doctrine  of  executive  privilege. 

(3)  These  two  cases  raise  issues  of  great  national  moment  that  are  funda- 
mental to  our  constitutional  system. 

(4)  The  decision  of  this  Court  in  the  case  at  bar  may  substantially  affect 
the  eventual  outcome  of  Amicus'  case  now  pending  in  the  District  Court,  and 
could  have  potentially  serious  implications  for  the  ability  of  the  Congress  to 
secure  evidence  in  order  to  discharge  its  constitutional  responsibilities. 

(5)  For  this  reason.  Amicus  deems  it  critical  that,  in  addition  to  filing  a 
brief  Amicus  Curiae,  it  be  allowed  briefly  to  present  argument  to  this  Court 
in  the  present  matter,  in  order  that  this  Court  will  be  fully  apprised  of  all 
aspects  of  the  executive  privilege  issue  and  of  the  potential  ramifications  of 
its  decision  herein  for  Amicus'  case. 

(6)  Amicus  represents  to  the  Court  that  it  will  require  no  more  than  ten 
minutes  of  argument  to  present  its  views  to  the  Court. 

(7)  Counsel  for  the  Special  Prosecutor  and  the  President  have  not  consented 
to  the  request  of  Amicus  to  participate  in  oral  argument.  (Judge  Sirica  takes 
no  position  on  this  matter.)  However,  in  view  of  the  fact  that  Amicus  repre- 
sents a  coordinate  branch  of  the  federal  government,  and  appears  in  the  name 
of  and  on  behalf  of  the  United  States,  and  in  view  of  the  reasons  set  forth 
above,  it  is  respectfully  urged  that  this  motion  be  granted. 

Respectfully  submitted, 

Samuel  Dash, 

Chief  Counsel, 
Fred  D.  Thompson, 

Minority  Counsel, 
RuFUS  Edmisten, 

Deputy  Counsel, 
James  Hamilton, 

Assistant  Chief  Counsel, 
Richard   B.   Stewart, 

Special  Counsel, 
William  T.  Mayton, 

Assistant  Counsel, 
Donald  Burris, 

Assistant  Counsel, 
Ronald  D.  Rotunda, 

Assistant  Counsel, 
U.S.  Senate,  Attorneys  for  Amicus  Curiae. 
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EXfflBIT  25 
(Order) 


Ilntf  ^li  'Plaits  (£Burt  td  ^ppi>nlj^ 


FOR  THE  DISTRICT  OF   COLUMBIA  CIRCUIT 


No. 


73-1962 


Richard  M.  Nixon, 

President  of  the  United  States, 

Petitioner 


V. 


The  Honorable  John  J.  Sirica, 
United  States  District  Judge, 


Respondent 


and 


September  Term,  19  72 


Uniicd  Stater.  Coiiii  of  Appeals 

tor  il.a  Dbtrlct  of  CcIut^j  Circ^ii 


FiLLD 


1  0  1973 


HUGH  E.  KLINE 

CLErrC.. 


Archibald  Cox, 

Special   Prosecutor, 

Watergate   Special   Prosecution   Force, 

Party   In   Interest 

ORDER 

On  consideration  of  the  "Motion  of  Amicus  Curiae  for  leave 
to  present  oral  argument,"  and  of  the  responsive  pleadings  filed 
with  respect  thereto,  it  is 

ORDERED  by  the  Court  that  the  "Motion  of  Amicus  Curiae  for 
leave  to  present  oral  argument"  is  denied. 

Leave  of  Court  is  hereby  granted  under  Rule  29,  Federal. 
Rules  of  Appellate  Procedure,  to  lodge  the  amicus  curiae  brief 
of  the  Senate  Select  Committee  on  Presidential  Campaign  Activities 


For  the  Court; 


Hugn    E.    Kline 
Clerk 


71-846  O  -  76  -  25 
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Exhibit  26 
(Excerpts  from  Lovett  Debate) 
Appointment  of  Special  Counsel 

Mr.  Cochran.  Mr.  Speaker,  by  direction  of  the  Committee  on  Accounts,  I  pre- 
sent a  privileged  resolution  (H.  Res.  386)  and  ask  for  its  immediate  consider- 
ation. 

The  Clerk  read  the  resolution,  as  follows : 

"Whereas  section  304  of  the  Urgent  Deficiency  Appropriation  Act,  1943  (Pub- 
lic Law  132)  provides: 

"No  part  of  any  appropriation,  allocation,  or  fund  (1)  which  is  made  avail- 
able under  or  pursuant  to  this  act,  or  (2)  which  is  now,  or  which  is  hereafter 
made,  available  under  or  pursuant  to  any  other  act,  to  any  department,  agency, 
or  instrumentality  of  the  United  States,  shall  be  used,  after  November  Lj,  1943, 
to  pay  any  part  of  the  salary,  or  other  compensation  for  the  personal  services 
of  Goodwin  B.  Watson,  William  E.  Dodd,  Jr.,  and  Robert  Morss  Lovett,  unless 
prior  to  such  date  such  person  has  been  appointed  b.v  the  President,  by  and  with 
the  advice  and  con.sent  of  the  Senate :  Provided,  That  this  section  shall  not 
operate  to  deprive  any  such  person  or  payment  for  leaves  of  absence  or  salary, 
or  of  any  refund  or  reimbursement,  which  have  accrued  prior  to  November  15, 
1943 :  Provided  further,  That  this  section  shall  not  operate  to  deprive  such  per- 
son of  payment  for  services  performed  as  a  member  of  a  jury  or  as  a  member 
of  the  armed  forces  of  the  United  States  nor  any  benefit,  pension,  or  emolument 
resulting  therefrom." ;  and 

Whereas  the  President  of  the  United  States  did  not  appoint  Goodwin  B.  Wat- 
son, William  E.  Dodd,  Jr.,  or  Robert  Morss  Lovett  by  and  with  the  advice  and 
consent  of  the  Senate  prior  to  November  1.5,  1943 ;  and 

Whereas  said  Goodwin  B.  Watson.  William  E.  Dodd,  Jr..  and  Robert  Morss 
Lovett  have  pretended  to  render  service  as  employees  of  the  United  States 
Government  since  November  15,  1943 ;  and 

Whereas  the  said  Goodwin  B.  Watson,  William  E.  Dodd.  Jr.,  and  Robert 
Morss  Lovett,  respectively,  have  filed  petitions  in  the  Court  of  Claims  nf  the 
United  States  in  separate  proceedings  entitled  "Goodwin  B.  Watson,  plaintiff, 
versus  the  United  States,  defendant :  William  E.  Dodd.  Jr.,  plaintiff,  versus  the 
United  States,  defendant ;  and  Robert  Morss  Lovett,  plaintiff,  versus  the  United 
States,  defendant"  ;  and 

Whereas  the  said  plaintiffs  in  said  proceeding  ask  to  recover  compensation 
alleged  to  be  due  them  prior  to  the  time  of  the  commencement  of  said  proceed- 
ings on  account  of  services  alleged  to  have  been  rendered  to  the  United  States ; 
and 

Whereas  said  proceedings  are  now  pending  in  the  Court  of  Claims  of  the 
United  States ;  and 

Whereas  the  Attorney  General  of  the  United  States  in  communications  ad- 
dressed to  the  speaker  of  the  House  of  Representatives  and  to  the  Vice  Presi- 
dent of  the  United  States  has  indicated  that  the  Congress  should  be  afforded  an 
opportunity  to  be  represented  by  their  own  counsel ;  and 

Whereas  the  Hou.se  of  Representatives  has  a  specific  interest  in  the  subject 
matter  of  said  proceedings  due  to  the  fact  that  the  matter  originated  by  virtue 
of  action  of  the  House  of  Repre,sentatives :  Thei-efore  be  it 

Resolved,  That  the  special  subcommittee  heretofore  appointed  by  the  Commit- 
tee on  Appropriations  of  the  House  of  Representatives,  pursuant  to  House  Reso- 
lution 105.  Seventy-eighth  Congress  is  hereby  authorized  to  appoint  counsel  to 
represent  the  United  States  in  the  Court  of  Claims  and  in  any  appellate  pro- 
ceedings resulting  therefrom  in  the  actions  now  pending  in  said  Court  of  Claims 
heretofore  referred  to." 

The  Speaker.  The  question  is  on  agreeing  to  the  resolution. 

Mr.  Marcantonio.  Mr.  Speaker,  I  am  opposed  to  the  resolution. 


381 

The  Speaker.  The  question  is  on  agreeing  to  the  resolution. 
The  resolution  was  agreed  to. 

EXPENSES  OF   SPECIAL  COUNSEL,  ETC. 

Mr.  Cochran.  Mr.  Speaker,  by  direction  of  the  Committee  on  Accounts,  I  sub- 
mit a  privileged  resolution  ( H.  Res.  387)  providing  for  the  expenses  in  connec- 
tion with  the  resolution  just  agreed  to  and  I  ask  for  its  immediate  consider- 
ation. 

The  Clerk  read  the  resolution  as  follows : 

"Resolved,  That  (1)  the  expenses  incurred  pursuant  to  House  Resolution 
386.  Seventy -eighth  Congress,  including  compensation  of  counsel  appointed  pur- 
suant thereto  and  expenses  of  the  litigation  referred  to  therein;  and  (2)  the 
expenses  of  such  further  proceedings  as  may  be  conducted  under  House  Resolu- 
tion 105,  Seventy-eighth  Congress,  not  to  exceed  $15,000  in  the  aggregate,  shall 
be  paid  out  of  the  contingent  fund  of  the  House  on  vouchers  authorized  and 
signed  by  the  chairman  of  the  special  sul)Committee  of  the  Committee  on  Ap- 
propriations appointed  pursuant  to  House  Resolution  105,  Seventy-eighth  Con- 
gress, and  approved  by  the  Committee  on  Accounts." 

The  resolution  was  agreed  to. 

A  motion  to  reconsider  was  laid  on  the  table.^ 


1  After  the  House  appointed  counsel  pursuant  to  H.  Res.  386.  a  joint  resolntinn  was 
introduced  in  the  House  to  suspend  or  limit  the  oiieration  of  statutes  which  imposed  cer- 
tain restrictions,  requirements,  or  penalties  in  relation  to  employment  of  counsel  in  the 
Loiett  case.  H.  .J.  Res.  2.'iO  was  reported  in  the  House  in  Report  No.  1117  and  in  the  Sen- 
ate in  Report  No.  724,  Seven ty-Eijrhth  Concrress.  Second  Session.  House  .Toint  Resolution 
2.30  passed  the  House  on  Fehi-nary  1.").  1944  (90  Cong.  Rec.  1674-1675)  and  the  Senate 
on  February  25.  1944  (90  Cong.  Rec.  2055).  Anions  the  statutes  suspended  was  5  U.S.C. 
.S06.   .314  and  315    (1940,  ed.)   which  provided  as  follows: 

361.  Revised  Statutes  (U.S.C.  T.  5.  sec.  306)  :  The  officers  of  the  Department  of  Jus- 
tice, under  the  direction  of  the  Attorney  General,  shall  give  all  opinions  and  render  all 
services  requiriufr  the  skill  of  persons  learned  in  the  law  necessary  to  enable  the  President 
and  heads  of  departments,  and  the  heads  of  bureaus  and  other  officers  in  the  depart- 
ments, to  discharge  their  respective  duties  :  and  shall,  on  behalf  of  the  United  States. 
Ijrocure  the  proper  evidence  for.  and  conduct,  prosecute,  or  defend  all  suits  and  proceed- 
ings in  the  Supreme  Court  and  in  the  Court  of  Claims,  in  which,  the  United  States,  or 
any  officer  thereof,  as  such  officer,  is  a  party  or  may  be  interested  :  and  no  fees  shall  be 
allowed  or  paid  to  any  other  attorney  or  counseler  at  law  for  any  service  herein  required 
of  the  officers  of  the  Department  of  Justice,  except  in  the  cases  provided  by  section  312 
of  this  title.    [Staff] 

365.  Revised  Statutes  (U.S.C.  T.  5.  sec.  314)  :  Xo  compensation  shall  be  allowed  to 
any  person,  besides  the  respective  district  attorneys  and  assistant  district  attorneys,  for 
services  as  an  attorney  or  counseler  to  the  United  States,  or  to  any  branch  or  department 
of  the  Government  thereof,  except  in  cases  specially  authorized  by  law.  and  then  only  on 
the  certificate  of  the  Attorney  General  that  such  services  were  actually  rendered,  and 
that  the  same  could  not  be  performed  l)y  the  Attorney  General,  or  Solicitor  General,  or 
the  officers  of  the  Department  of  Justice,  or  by  the  district  attorneys. 

366.  Revised  Statutes  (U.S.C.  T.  5.  sec.  315):  Every  attorney  or  counselor  who  is 
specially  retained,  under  the  authority  of  the  Department  of  Justice,  to  assist  in  the 
trial  of  any  case  in  wliich  the  Government  is  interested,  shall  receive  a  commission  from 
the  head  of  such  department,  as  a  special  assistant  to  the  Attorney  General,  or  to  some 
one  of  the  district  attorneys,  or  as  a  special  attorney,  as  the  nature  of  the  appointment 
may  require  :  and  shall  take  the  oath  required  by  law  to  be  taken  by  the  district  attor- 
neys, and  shall  be  subject  to  all  the  liabilities  imposed  iipon  them  by  law.  Foreign  counsel 
employed  by  the  Attorney  General  in  speci.il  cases  shall  not  be  required  to  take  the  oath 
required  by   this   section. 

The  introduction  and  passage  of  H.  J.  Res.  230  arose  from  a  January  31.  1944.  letter 
of  Attorney  General  Francis  Biddle  which  stated  that,  "Under  the  statutes  applicable  I 
cannot  divest  myself  of  the  responsibility  to  defend  the  interests  of  the  United  States  in 
these  suits."  This  letter  as  well  as  other  corres|iondence  between  Mr.  Biddle  and  the  Con- 
gress appear  as  Exhibit  30  in  the  appendix  at  pp.  412  to  414.  In  passing  this  joint 
resolution,  the  Congress  was  attempting  to  divest  the  Attorney  General  of  his  control 
of  the  litigation  on  behalf  of  the  United  States  and  to  substitute  the  House  counsel.  The 
President  signed  the  Joint  Resolution  on  March  4,  1944. 

In  seeking  to  dives.t  the  Attorney  General  of  control,  the  Congress  relied  on  the  Teapot 
Dome  precedent,  when  ^Ir.  Owen  Roberts  was  appointed  as  a  special  counsel  to  prosecute 
the  case  to  cancel  the  Mammoth  Oil  Comiianv  leases  which  had  been  corruptly  obtained. 
See  65  Conq.  Rec.  152()-153S  (January  2s.  1924)  :  65  Cong.  Rec.  1592-1607  (January 
29,  1924)  :  65  Cong.  Rec.  166S-1694  (.fanuarv  30.  1924)  :  65  Cong.  Rec.  1718-1741  (Jan- 
uary 31.  1924)  :  65  Cong.  Rec.  1812-1813  (February  1,  1924)  ;  65  Cong.  Rec.  2543-2565 
(February  16,  1924)  ;  65  Cong.  Rec.  2637-41)    (February  IS,  1924). 
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Exhibit  27 

(Excerpts  from  Smith  Debate) 

[From  the  77  Congressional  Record,  pp.  3938-3950,  Feb.  4,  1931] 

Federal  Power  Commission  ^ 

The  Chief  Clerk  read  as  follows : 

"George  Otis  Smith,  of  Maine,  to  be  member  for  the  term  expiring  June  19, 
1935." 

The  President  pro  tempore.  The  question  is.  Shall  the  Senate  advise  and 
consent  to  this  nomination? 

Mr.  Walsh  of  Montana.  Mr.  President,  as  soon  as  action  is  taken  upon  the 
Power  Commissioners,  if  any  of  them  shall  be  rejected,  I  shall  offer  the  resolu- 
tion which  I  proposed  some  days  ago,  with  an  amendment,  the  purpose  of  which 
is  to  bring  this  matter  before  the  court  for  determination.  So  the  consideration 
of  these  nominations  to-day  presents  simply  this  aspect :  It  constitutes  one 
stage  of  the  proceedings  looking  to  an  adjudication  by  the  court  of  the  con- 
troversy which  has  arise. 

Mr.  Walsh  of  Massachusetts.  May  I  ask  the  Senator  from  Montana  a  ques- 
tion? 

Mr.  Walsh  of  Montana.  I  yield. 

Mr.  Walsh  of  Massachusetts.  Is  there  any  reason  why  the  resolution  offered 
by  the  Senator  seeking  to  take  legal  steps  to  determine  the  legality  of  these 
officials  holding  office  could  not  be  considered  without  further  action  on  their 
confirmation? 

Mr.  Walsh  of  Montana.  It  was  my  opinion,  and  I  still  adhere  to  it,  that  the 
situation  from  a  strictly  legal  standpoint  is  not  in  any  essential  respect  differ- 
ent. However,  other  Senators  take  the  position  that,  whether  that  is  correct  or 
not,  the  views  of  the  Senate  ought  to  be  expres.sed  regularly,  either  for  or 
against  these  nominees,  and,  accordingly,  I  have  proceeded  in  this  manner,  and 
hope  that  the  action  will  be  taken  to-day. 

Mr.  W^ALSH  of  Massachusetts.  Is  the  Senator  of  the  opinion  that  the  legal 
question  would  be  more  properly  presented  to  the  court  if  action  were  taken  by 
the  Senate  rejecting  the  confirmation  of  these  nominees? 
Mr.  Walsh  of  Montana.  I  have  acceded  to  that  view. 

The  President  pro  tempora.  The  question  is.  Shall  the  Senate  advise  and 
consent  to  the  nomination  of  George  Otis  Smith  as  a  member  of  the  Federal 
Power  Commission? 

Mr.  Walsh  of  Montana.  Mr.  La  Follette,  and  Mr.  Norris  asked  for  the  yeas 
and  nays,  and  they  were  ordered. 

The  Chief  Clerk  proceeded  to  call  the  roll. 

Mr.  Copeland  (when  his  name  was  called).  Upon  this  question  I  have  a  pair 
with  the  senior  Senator  from  West  Virginia  [Mr.  Goff]  and  tlierefore  withhold 
my  vote.  If  permitted  to  vote,  I  should  vote  "nay." 

Mr.  Harrison  (when  his  name  was  called).  On  this  vote  I  am  paired  with 
the  senior  Senator  from  Delaware  (Mr.  Hastings)  and  therefore  withhold  my 
vote. 

Mr.  Hatfield.  Mr.  President,  a  parliamentary  inquiry. 

The  President  protempore.  The  Senator  will  state  his  parliamentary  inquiry. 
Mr.  Hatfield.  Is  the  Senate  now  voting  on  the  confirmation  of  Mr.  Smith?- 
The  President  pro  tempore.  It  is. 
Mr.  Hatfield.  I  vote  "nay." 

Mr.  King  (when  his  name  was  called).  I  have  a  pair  for  the  day  with  the 
Senator  from  New  Hampshire  [Mr.  Keyes].  I  am  unable  to  obtain  a  transfer 
of  that  pair.  If  permitted  to  vote,  I  should  vote  "nay." 


1  Mr.  Smith  was  oriRinallv  conflrmod  by  the  Senate  on  December  20.  1930.  7(5  Cong.  Rec. 
12.51-1201  (December  20.  io:'.0).  The  Senate  then  reconsidered  the  vote.  77  Cong.  Rec. 
1.S86-1390  (.Taniiarv  .5.  19.31)  :  77  Cong.  Rec.  1445-14.52  (.January  fi,  1931)  :  77  Cong 
Rec.  1515-1533  (.Tanuarv  7.  1031)  :  77  Cong.  Rec.  1586-1613  (.January  S.  1931)  :  and 
77  Cona.  Rec.  1657-1662.  1712-1730.  1731-1748  (.January  9.  1931).  Before  votins  to 
adopt  S.  I^es.  415.  the  Senate  del>ated  the  I'residenfs  refusal  to  accept  the  Senate's  re- 
consideration of  Mr.  Smith's  nomination  in  tlie  record:  77  Cong.  Rec.  1929-1036  (.Janu- 
ary 10.  1031)  :  77  Cong.  Rec.  1975-1979  (.January  12.  1931)  :  77  Cong.  Rec.  2134-2140 
(January  14,  1931)  ;  and  77  Cong.  Rec.  2918-19,  29.57-2963   (January  23,  1931).   [Staff] 
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Mr.  Frazier  (when  Mr.  Xye's  name  was  called).  On  this  question  my  col- 
league [Mr.  Nye]  is  paired  with  the  senior  Senator  from  Vermont  [Mr.  Dale]. 

The  roll  call  was  concluded. 

Mr.  AsHURST.  My  colleague  [Mr.  Hayden]  is  unavoidably  absent.  He  is  paired 
with  the  senior  Senator  from  Massachusetts  [Mr.  Gillette].  If  my  colleague 
were  present  he  would  vote  "nay."  I  ask.  in  order  to  save  repetition  that  this 
announcement  may  be  made  to  appear  in  the  Record  in  connection  with  the 
vote  on  the  other  two  members  of  the  Power  Commission. 

The  President  pro  tempora.  Without  objection,  it  is  so  ordered. 

Mr.  McKellar.  My  colleague  [Mr.  Brock]  is  unavoidably  absent.  He  is  paired 
with  the  junior  Senator  from  Vermont   [Mr.  Partrigde]. 

Mr.  La  Follette.  I  am  requeste  to  announce  that  the  senior  Senator  from 
South  Dakota  [Mr.  Xorl)eck]  is  paired  on  this  question  with  the  senior  Senator 
from  North  Carolina  [Mr.  Simmons].  If  the  Senator  from  South  Dakota  were 
present,  he  would  vote  "nay,"  and  the  Senator  from  North  Carolina,  if  present, 
would  vote  "yea." 

Mr.  Fess.  I  wish  to  announce  that  the  Senator  from  Indiana  [Mr.  Robinson] 
is  paired  with  the  Senator  from  Mississippi   [Mr.  Stephens]. 

I  also  desire  to  announce  that  the  Senator  from  Colorado  [Mr.  Waterman] 
is  paired  with  the  Senator  from  Virginia  [Mr.  Swanson]. 

Mr.  Watsox.  I  wish  to  announce  the  necessary  absence  of  my  colleague  [Mr. 
Robinson  of  Indiana]  on  account  of  illness.  If  present,  he  would  vote  "yea." 

Mr.  Sheppard.  I  wish  to  announce  that  the  senior  Senator  from  Iowa  [Mr. 
Steck]  is  necessarily  detained  from  the  Senate  on  official  business. 

Mr.  Morrison.  On  this  question  my  colleague  [Mr.  Simmons]  is  paired  with 
the  Senator  from  South  Dakota  [Mr.  Norbeck].  If  my  colleague  were  present, 
I  am  informed  that  he  would  vote  "yea,"  and  if  the  Senator  from  South  Da- 
kota were  present  I  am  informed  that  he  would  vote  "nay." 

The  veas  and  nays  resulted — yeas  33.  nays  40,  as  follows : 


yeas — 33 

Bingham 

Phipps 

Watson 

Ransdell 

Blease 

Fess 

Keudrick 

Reed 

Broussard 

Glenn 

McNary 

Shortridge 

Capper 

Goldsborough 

Metcalf 

Steiwer 

Carey 

Gould 

Morrow 

Thomas,  Idaho 

Couzens 

Hale 

Moses 

Townsend 

Davis 

Hebert 

Oddie 

Vandenberg 

Deneen 

Jones 

Patterson 

Walcott 

Kean 

NAYS — 40 

Ashurst 

Dill 

Johnson 

Shipstead 

Barkley 

Fletcher 

La  Follette 

Smith 

Black 

Frazier 

McGill 

Thomas,  Okla. 

Blaine 

George 

McKellar 

Trammel! 

Borah 

Glass 

Morrison 

Tydings 

Bratton 

Harris 

Norris 

Wagner 

Brookhart 

Hatfield 

Pine 

Walsh.  Mass. 

Bulkley 

Hawes 

Pittman 

Walsh,  Mont. 

Caraway 

Heflin 

Robinson,  Ark. 

Wheeler 

Connally 

Howell 

Sheppard 

Williamson 

NOT  VOTING 23 

Brock 

Harrison 

Norbeck 

Smoot 

Copeland 

Hastings 

Nye 

Steck 

Cutting 

Hayden 

Partridge 

Stephens 

Dale 

Keyes 

Robinson,  Ind. 

Swanson 

Gillett 

King 

Schall 

Waterman 

Goff 

McMaster 

Simmons 

The  President  pro  tempore.  On  this  question  the  yeas  are  33,  the  nays  are 
40;  and  the  Senate  does  not  advise  and  consent  to  this  nomination. 
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GEORGE   OTIS    SMITH 

Mr.  Walsh  of  Montana.  Mr.  Pre.sident,  I  now  offer  the  followins  resolution 
as  an  amendment  in  tlie  nature  of  a  substitute  for  a  resolution  heretofore  of- 
fered on  the  same  subject. 

Mr.  SiioRTRiDGE.  Mr.  President,  I  reserve  the  right  to  object  when  the  amended 
resolution  is  laid  before  the  Senate. 

The  Vice  President.  The  clerk  will  report  the  resolution. 

The  Chief  Clerk.  Calendar  No.  1446,  Senate  Resolution  41;j.  The  Senator 
from  Montana  proposes  to  strike  out  uU  after  the  word  ''Resolved"  and  to 
insert : 

"That  the  district  attorney  for  the  District  of  Columbia  be,  and  he  hereby  is, 
requested  to  institute  proceedings  in  quo  warranto  under  the  code  of  the  said 
District  in  the  Supreme  Court  thereof  to  test  the  right  of  George  Otis  Smith 
as  a  member  of  the  Federal  Power  Commission ;  that  he,  the  said  district  at- 
torney, be  requested  to  associate  with  him  counsel  for  the  United  States  Senate 
in  such  proceedings ;  that  the  Committee  on  the  Judiciary  be,  and  it  hereby  is, 
authorized  to  engage  such  counsel,  at  a  cost  not  to  exceed  .$2,500,  who  shall,  in 
the  event  that  the  requests  herein  recited  are  acceded  to,  assist  the  said  district 
attorney  in  such  proceedings.  Should  the  said  district  attorney  decline  to  insti- 
tute or  prosecute  the  same,  the  counsel  so  to  be  engaged  is  hereby  authorized 
and  directed  to  proceed,  in  the  name  and  on  behalf  of  the  United  States  Senate, 
under  section  233  of  Title  III  of  the  Code  of  the  District  of  Columliia,  to  secure 
a  determination  of  the  right  of  the  said  claimant  to  the  position  of  member  of 
the  Federal  Power  Commission.  The  expense  of  the  litigation  hereby  authorized 
shall  be  paid  out  of  the  contingent  fund  of  the  Senate." 

Mr.  Shortridge.  Mr.  President,  does  the  Senator  ask  for  immediate  consid- 
eration of  the  resolution? 

Mr.  Walsh  of  Montana.  Yes. 

Mr.  Shortrige.  Then  I  object  to  its  present  consieration.  We  are  in  executive 
session,  and,  as  I  understand  it,  this  is  a  matter  to  be  considered,  if  at  all,  when 
we  are  in  legislative  session.  It  has  its  place  on  the  Legislative  Calendar,  and 
hence  the  objection  I  now  make. 

Mr.  Walsh  of  Montana.  Mr.  Presdient,  I  can  not  conceive  that  that  objection 
is  well  taken.  This  relates  specifically  to  executive  business.  It  is  a  part  of  the 
proceedings  about  whicli  we  have  just  been  engaged.  It  relates  to  the  appoint- 
ment of  this  officer.  The  fact  that  the  clerks  at  the  desk  may  have  put  the  reso- 
lution upon  the  Legislative  Calendar  is  a  matter,  to  my  mind,  of  no  particular 
consequence.  I  submit  that  tliis  effort  to  avoid  a  consideration  of  this  important 
question  by  the  courts  ought  not  to  be  presented  at  this  time.  I  supposed  there 
would  be  unanimous  consent  to  adopt  the  resolution. 

Mr.  Shortridge.  When  it  comes  before  us  properly,  if  I  may  answer,  I  pro- 
po.se  to  show  that  it  will  be  utterly  futile ;  and  I  shall  submit  to  the  learning  of 
the  Senate  that  the  adoption  of  the  resolution  would  be  but  a  gesture  and  would 
accomplish  no  result.  But  my  point  now  is  that  this  matter  is  properly  on  the 
Legislative  Calendar,  and  that  the  amendment  to  the  resolution  has  not  gone  to 
the  Committee  to  Audit  and  Control  the  Contingent  Expenses  of  the  Senate. 
However,  I  will  bow  to  the  greater  learning  of  the  Chair.  I  object  to  the  consid- 
eration of  the  resolution  on  the  ground  that  it  is  not  executive  business. 

The  Vice  President.  The  Cliair  is  ready  to  rule.  The  Chair  thinks  the  reso- 
lution was  placed  on  the  Legislative  Calendar  l\v  mistake,  that  it  should  have 
been  placed  on  the  Executive  Calendar.  The  Chair  holds  that  it  relates  to  exec- 
utive business,  that  it  is  now  in  order,  because  it  previously  has  been  referred 
to  the  Committee  to  Audit  and  Control  the  Contingent  Expenses  of  the  Senate 
and  also  to  the  Judiciary  Committee,  and  is  now  Itefore  the  Senate.  It  is  not 
necessary  that  the  resolution,  as  modified,  shall  be  referred  to  the  Committee 
to  Audit  and  Control  tlie  Contingent  Expen.ses  of  the  Senate. 

Mr.  Shortridge.  Mr.  President,  I  wish  to  observe  for  the  Record,  then,  that 
I  have  been  misled  by  the  clerks  at  the  de.sk. 

The  Vice  President.  The  question  is  on  agreeing  to  the  resolution  as  modified. 

Mr.  Walsh  of  Montana.  I  ask  for  the  yeas  and  nays. 

Mr.  Shortridge.  Mr.  President,  I  do  not  intend  to  speak  against  time,  nor  do 
I  desire  to  address  Senators  if  they  are  not  disposed  to  listen.  It  is  my  intention 
to  review,  more  or  less  briefly,  matters  which  have  led  up  to  and  have  to  do 
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with  this  resolution.  I  shall  then  submit  to  the  learning  of  the  Senate  that  the 
adoption  of  this  resolution,  as  amended,  woud  be  utterly  futile. 

I  invite  the  attention  of  Senators  to  what  took  place  in  this  body  on  the  9th 
of  January  of  this  year.  On  tliat  day  the  Senate  had  under  consideration  a  reso- 
lution introduced  by  the  Senator  from  Montana  [Mr.  Walsh].  The  views  I  then 
expressed  concerning  that  resolution  I  still  entertain.  The  views  I  then  expressed 
and  still  entertain  were  approved  by  the  Attoi-ney  General  of  the  United  States 
in  an  official  written  opinion  submitted  to  the  President.  I  feel  warranted  in 
believing  that  the  views  I  then  expressed  were  concurred  iu  and  approved  by 
the  President,  who  respectfully  declined  to  comply  with  the  request  of  the 
Senate. 

In  opposing  the  resolution  of  the  Senator  from  Montana  on  the  9th  day  of 
January  I  said,  and  I  now  say.  that  I  would  not  indulge  in  personalities  or  im- 
pute evil  motives  to  any  Member  of  this  body  or  to  any  person,  official  or 
otherwise.  I  said  and  I  now  repeat,  that  I  have  taken  an  oath  to  support  the 
Constitution  of  our  country.  I  am  ever  mindful  of  that  oath,  and  I  know  that 
every  Member  of  this  body  wishes  to  be  faithful  to  the  like  oath  he  has  taken 
to  support  the  Constitution  of  the  T'nited  States. 

The  relevant  facts  by  which  we  should  be  guided  have  been  stated  again  and 
again,  but  I  desired  then,  and  I  desire  now,  to  impress  them  upon  the  minds  of 
the  Members  of  tlie  Senate  and  upon  the  minds  of  others  elsewhere  who  may 
read  the  proceedings  of  this  day,  so  that  our  action  Iieretofore  taken,  and  action 
which  may  be  taken  on  tliis  day.  may  be  understood  Ijy  the  plain  men  and  the 
plain  women,  the  rank  and  file  of  the  people  of  our  country. 

We  sometimes  indulge  in  vague  language,  in  technical  language,  or  in  such 
language  that  the  man  in  the  street  may  not  understand.  I  want  the  man  in  the 
street  to  understand  that  the  President  of  tlie  T'nited  States  has  performed  hly 
duty  under  the  Constitution  in  respect  to  the  appointment  of  the  gentlemen 
whose  names  have  been  so  often  mentioned  in  these  proceedings. 

The  Constitution  provides  that  the  President — 

"Shall  have  power,  by  and  with  tlie  advice  and  consent  of  the  Senate,  to  make 
treaties,  provided  two-thirds  of  the  Senators  present  concur ;  and  he  shall  nomi- 
nate, and.  by  and  with  the  advice  and  consent  of  the  Senate,  shall  appoint 
ambassadors,  other  public  ministers  and  consuls,  judges  of  the  Supreme  Court, 
and  all  other  officers  of  the  United  States,  whose  appointments  are  not  herein 
otherwise  provided  for.  and  whicli  shall  be  established  by  law :  but  the  Congress 
may  by  law  vest  the  appointment  of  such  inferior  officers,  as  they  think  proper, 
in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments." 

I  wish  to  emphasize  that  under  the  quoted  section  2  of  Article  II  of  the  Con- 
stitution the  President  has  power  to  nominate  certain  officers.  I  do  not  assume 
any  superior  knowledge  of  our  language  than  others  possess.  The  meaning  of 
the  word  •'nominate,"  I  take  it.  is  apprehended  clearly  by  us  all.  The  President 
may  "nominate"  certain  officers,  and.  as  the  Constitution  specifically  provides, 
he  may  tliereafter.  by  and  with  the  advice  and  consent  of  the  Senate,  "appoint" 
the  officers  by  him  nominated. 

No  question  has  ever  been  raised  as  to  the  President's  power  to  nominate  the 
officials  named  for  the  Federal  Power  Commission,  but  the  question  has  arisen, 
and  indirectly  is  now  before  us,  When  ma.v  the  President  appoint  the  persons 
by  him  heretofore  nominated? 

The  Constitution  answers  that  question.  It  speaks  and  says  that  he  may  ap- 
point them  "by  and  with  the  advice  and  consent  of  the  Senate."  From  the  very 
nature  of  things  the  appointment  must  follow  the  nomination,  and  it  must  fol- 
low the  giving  of  the  advice  and  consent  of  this  body. 

In  other  words,  there  are  several  steps  to  be  taken:  First,  the  nomination ; 
second,  the  advice  given  or  withheld  in  respect  of  that  nomination ;  third,  the 
official  notification  of  the  President  of  the  action  taken  by  the  Senate ;  and 
then,  and  not  until  then,  has  the  President  the  power  to  appoint  the  man  by  liim 
theretofore  nominated. 

Mr.  President,  in  respect  to  the  motion  now  before  us,  what  are  the  facts  by 
whicli  we  should  l»e  guided'/  What  are  the  facts  which  have  been  officially  de- 
clared? What  are  the  facts  as  they  have  been  officiilUy  recorded?  What  ai'e  the 
official  acts  of  this  body  and  of  the  President  by  which,  I  submit  with  defer- 
ence and  unfeigned  respect,  we  should  be  guided? 

The  President  nominated  these  men ;  the  Senate  advised  and  consented  that 
they  be  appointed :  the  President  was  ofiicially  notified  that  the  Senate  had  so 
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advised  and  consented;  thereupon  the  President  appointed  these  men  to  the 
position  for  which  he  had  nominated  tliem.  I  think  it  will  be  useful  to  ns  and 
interesting  to  those  who  shall,  perhaps,  hereafter  read  the  proceedinss  hereto- 
fore taken  and  the  proceedings  of  this  day  to  have  it  clearly  appear  in  our  rec- 
ords that  Claude  I.  Draper,  of  Wyoming,  was  nominated  by  the  President  for 
the  term  expiring  June  22,  1931.  On  December  3.  1930,  the  notice  of  his  nomi- 
nation reached  the  Senate  and  was  immediately  referred  to  the  Committee  on 
Interstate  Commerce.  On  June  15,  1930,  the  committee  reported  the  nomination 
favorably,  and  on  December  19.  1930.  the  Senate  officially  gaves  its  advice  and 
consent  to  the  appointment  of  Mr.  Draper.  On  the  20th  day  of  December,  1930, 
the  President  was  officially  notified  of  the  action  of  the  Senate. 

As  to  Mr.  Marcel  Garsaud,  of  Louisiana,  on  December  3  the  nomination  of 
that  gentlemen  by  the  President  for  the  term  expiring  June  22,  1932,  reached 
the  Senate.  On  the  same  day  his  nomination  was  referred  to  the  Committee  on 
Interstate  Commerce,  which,  on  December  15,  reported  it  favorable  to  the  Sen- 
ate. On  December  20  this  body,  the  Senate,  by  official  action  gave  its  advice  and 
consent  to  the  appointment  of  Mr.  Garsaud  and  the  President  was  officially— and 
I  attach  importance  to  the  word  "officially"—  officially  notified  of  the  action  f 
the  Senate. 

As  to  Ralph  B.  Williamson,  of  the  State  of  Washington,  on  December  3.  1930, 
the  President  notified  us,  the  Senate,  that  he  had  nominated  that  gentleman 
for  the  term  expiring  June  22.  1933.  The  nomination  was  referred  to  the  same 
committee,  and  that  committee  reported  the  nomination  favorably  on  the  15th 
of  December.  On  the  19th  of  December  this  body  officially  gave  its  advice  and 
consent  to  the  appointment  of  that  gentleman  and  the  President  was  officially 
notified. 

On  December  3.  1930,  the  President  gave  us  notice  of  the  nomination  of  Mr. 
Frank  R.  McXinch.  of  the  State  of  North  Carolina,  for  the  term  expiring  June 
22,  1934.  The  nomination  was  referred  to  the  same  committee,  and  that  com- 
mittee on  December  18  reported  the  nomination  favorably.  On  December  20 
the  Senate  officially  gave  its  advice  and  consent  to  the  appointment  of  that 
gentleman,  and  the  President  was  officially  notified  of  the  action  of  the  Senate. 

On  December  3,  1930,  the  President  notified  us  of  the  nomination  of  George 
Otis  Smith,  of  the  State  of  Maine,  for  the  term  expiring  June  22,  1935.  and  on 
that  day  the  nomination  was  referred  to  the  committee  named,  which  commit- 
tee reported  the  nomination  favorably  on  December  15.  and  on  December  20 
this  body  officially  gave  its  advice  and  consent  to  the  appointment  of  that  gen- 
tleman for  the  term  mentioned,  and  the  President  was  officially  notified. 

All  of  this  seems  unnecessary,  perhaps,  to  some.  but.  as  stated.  I  desire  the 
record  to  be  plain  from  the  beginning  unto  the  end. 

Mr.  President,  the  official  record  bears  out  the  statements  I  have  made  as  to 
the  occurrence  of  the  events  mentioned.  It  appears,  therefore,  that  the  President 
nominated  these  gentlemen  ;  that  he  advised  the  Senate  of  his  action ;  that  the 
Senate  referred  the  nomination  to  one  of  its  own  standing  committees :  that 
the  committee  reported  the  names  favorably  :  that  the  Senate  after  due  consid- 
eration gave  officially  its  advice  and  consent  to  the  appointment  of  the  gentle- 
men. The  record  bears  out  my  statement  that  as  to  the  action  of  the  Senate  the 
President  was  officially  notified. 

When  this  matter  in  other  forms  was  before  the  Senate,  on  motion  to  request 
the  President  to  return  these  nominations  to  the  Senate,  a  request  which  was 
made  too  late  and  after  the  President  had  exercised  his  power  of  appointing 
these  gentlemen  to  the  offices  named  and  after  they  had  qualified  as  such  offi- 
cers, after  they  had  held  up  their  hands  and  taken  the  required  oath  and  had 
been  inducted  into  office  and  were  occupying  and  performing  the  functions  of 
those  offices — when  this  matter  came  before  the  Senate  I  took  the  liberty  of 
saying  that  any  .such  request  would  be  futile :  that  we  had  performed  our  duty : 
that  we  had  officially  notified  the  President  of  our  action :  that  he  had  officially 
performed  his  duty  in  making  the  appointments:  that  the  gentlemen  nominated 
and  to  whose  appointment  we  had  consented,  and  who  had  been  appointed,  had 
been  inducted  into  office,  and  that  therefore  any  motion  of  the  nature  of  the 
motion  then  liefore  us  was  utterly  idle,  by  whatever  good  motives  prompted.  I 
did  not  question  and  do  not  question  the  motives  of  Members.  I  urged  that  such 
a  request  should  not  be  made  of  the  President.  I  ventured  to  foretell  that  if  it 
was  made  the  President,  under  his  oath  and  in  the  performance  of  his  duty, 
would  decline,  without  any  disrespect  to  the  Senate  intended,  to  comply  with 
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the  request.  The  records  show  that  I  had  anticipated  correctly  what  tlie  Presi- 
dent would  do.  The  President  declined  to  return  the  names  of  the  gentlemen 
to  the  Senate  for  its  further  consideration. 

I  am  aware,  Mr.  President,  of  tlie  argument  advanced  to  the  effect  that  we 
have  a  rule  which  holds  up,  in  a  sense,  appointments  until  the  expiration  of  a 
certain  period  of  time.  I  said  on  a  former  occasion,  and  I  take  the  liberty  now 
of  repeating  that,  assuming  the  rule  to  be  a  valid  rule  of  the  Senate,  by  our  own 
action  in  sending  the  notice  before  tlie  expiration  of  the  time  provided  in  the 
rule,  we  ourselves  had  waived  the  rule  and  could  not  thereafter  question  the 
legality  of  the  action  of  the  President,  who  acted  upon  our  official  notice  that 
we  had  officially  consented  that  he  might  make  the  appointments  in  question. 
Assuming,  for  sake  of  argument,  that  the  Senate  has  the  right  to  make  a  rule 
to  the  effect  that  after  we  have  advi.sed  and  consented  to  tlie  making  of  an  ap- 
pointment we  may  hold  up  the  appointment  for  one  week,  a  month,  or  a  year 
— assuming  that  we  have  the  power  thus  to  hold  up  an  appointment,  that  we 
have  the  power  to  say  that  after  giving  our  consent  and  approval  to  an  appoint- 
ment we  may  withhold  action  by  the  President  for  a  week,  a  month,  or  a  year 
— I  submit  that  by  the  very  fact  that  we  sent  official  notice  to  the  President 
within  the  time  fixed  by  the  rule,  we  are  held  to  have  waived  the  rule,  and  the 
right  or  power  of  the  President  to  make  the  appointment  as  of  the  time  he  made 
it  may  not  be  questioned  here  or  in  any  court  of  this  land. 

I  appreciate,  however,  the  importance  of  the  legal  point  that  was  raised, 
namely,  that  the  rule  precluded  the  President  from  making  the  appointments 
as  of  the  day  he  did  because  we  had  reserved  the  right  to  reconsider  our  own 
official  action.  It  may  seem  to  be  and  is  repetition ;  but  we  ourselves  had  the 
right  to  waive  the  rule,  and  we  did  waive  it.  We  can  not  question  the  legality 
of  the  appointment  of  these  gentlemen,  and  assuredly  not  after  they  have  been 
appointed  and  have  been  inducted  into  office. 

I  use  the  words  again  which,  so  far  as  the  Record  discloses,  I  was  the  first 
one  to  use  them  in  connection  with  this  controversy,  namely,  that  the  adoption 
of  the  motion  then  under  consideration  was  entirely  futile  and  that  our  con- 
templated action  reflected  no  particular  credit  upon  the  Senate  of  the  United 
States.  Of  cour.se,  I  know,  or  think  I  know,  what  prompted  the  motion.  It  was, 
as  I  understand,  some  action  of  these  gentlemen  after  they  had  been  inducted 
into  office. 

I  .say  it  was  futile  as  of  that  time  to  reque.st  the  President  to  return  to  the 
Senate  the  names  of  gentlemen  who  had  been  nominated,  who  had  been  con- 
firmed, who  had  been  appointed,  who  had  been  inducted  into  office,  and  who 
were  then  occupying  the  office  of  Federal  Power  Commissioner.  I  say  I  can 
understand  the  motives  which  prompted  Senators  to  make  the  motion  in  ques- 
tion, because  they  thought  that  those  officers  had  done  something  which  indi- 
cated their  unworthiness  or  unfitness  to  occupy  further  those  offices. 

I  do  not  question  the  good  faith  of  anyone  who  favors  further  action  to  dis- 
place or  in  some  way  oust  these  officers  from  the  positions  they  occupy.  I  am 
dealing  here  to-day  with  law  and  facts,  without  any  intention,  expressed 
or  hidden,  to  reflect  upon  the  good  faith  of  any  Senator  participating  in  this 
debate,  speaking  for  or  against,  voting  for  or  against,  any  motion  or  any  propo- 
sition that  has  come  or  is  now  before  the  Senate :  but  I  do  very  earnestly  sug- 
gest that  further  action  on  our  part  would  be  to  further  discredit — if  I  may 
use  that  term — the  Senate  of  the  United  States. 

It  does  not  become  us.  individually  or  as  a  body,  to  pay  tribute  to  ourselves, 
but  there  was  a  time  when  the  Senate  of  the  United  States  was  acknowledged 
to  be  made  up  of  men  of  experience,  men  of  learning,  men  who  took  a  lively 
interest  in  the  reputation  of  this  body,  and  who  were  calm  and  deliberate  in 
and  about  the  actions  of  this  great  branch  of  the  Congress.  I  still  have  a  pro- 
found respect  for  this  body.  Notwithstanding  passing  blasts  from  press  or 
individuals,  the  Senate  of  the  United  States  is  an  important  body  in  the  struc- 
ture of  our  Government.  Therefore  I  would  have  the  Senators  upon  both  sides 
of  this  supposedly  hostile  aisle  think  of  the  pending  question  regardless  of 
politics,  regardless  of  partisanship,  waive  all  those  things,  and  decide  it  accord- 
ing to  law.  Above  all  things.  I  would  have  the  Senate  guard  its  own  reputation. 
Mr.  President,  the  learned  Senator  from  Montana  [Mr.  Walsh]  by  amend- 
ment to  his  resolution  seeks  to  have  instituted  quo  warranto  proceedings  to 
test  and  decide  the  title  of  one  gentleman,  as  I  understand,  who  now  occupies 
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the  office  in  question.  I  will  ask  the  Senator  from  Montana  whether  his  modi- 
fiecj  motion  applies  only  to  one  of  these  officers. 

Mr.  Walsh  of  Montana.  That  is  correct. 

Mr.  Shortridge.  The  Senator's  motion,  as  modified,  I  say,  seeks  to  cause  to 
be  commenced  a  quo  warranto  proceeding,  the  purpose  of  which  proceeding  is 
to  determine  whether  the  gentleman  named  is  rightfully  occupying  the  office 
in  question ;  in  other  words,  to  determine  whether  or  no  he  has  a  legal  title  to 
the  office  he  is  now  occupying. 

Mr.  President,  of  course  quo  warranto  proceedings  are  statutory,  and  natural- 
ly we  turn  to  the  law  of  the  District  of  Columbia  in  respect  to  pleadings  and 
practices  under  such  proceedings.  I  refer  the  Senate  to  part  3  under  the  title 
"Quo  Warranto,"  sections  231,  232,  233,  et  sequitur,  found  on  page  335  of  the 
Code  of  the  District  of  Columbia.  These  sections  deal  with  the  proceedings  de- 
scribed as  stated.  Let  me  read  section  231 : 

"Against  whom  issued :  A  quo  warranto  may  be  issued  from  the  Supreme 
Court  of  the  District  in  the  name  of  the  United  States — 

"First.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully  holds  or 
exercises  within  this  District  a  franchise  or  public  office,  civil  or  military,  or 
an  office  in  any  domestic  corporation. 

"Second.  Against  any  one  or  more  persons  who  act  as  a  corporation  within 
the  District  any  corporate  rights,  privileges,  or  franchises  not  granted  them 
by  the  laws  in  force  in  said  District. 

"And  said  proceedings  shall  be  deemed  a  civil  action." 

Let  it  be  understood  that  such  a  proceeding  may  be  commenced  against  any 
person  who  "usurps,  intrudes  into,  or  unlawfully  holds  or  exercises  within  the 
District  a  franchise  or  public  office,  civil,  or  military,  or  an  office  in  any  do- 
mestic corporation." 

Of  course,  if  the  district  attorney  shall  be  requested  to  commence  some  such 
proceeding  as  contemplated,  it  will  be  necessary  to  allege  that  the  person  in 
question  either  usurps  or  intrudes  into  or  unlawfully  holds  or  exercises  a  pub- 
lic office,  civil  or  military,  and  I  am  curious  to  foresee  how  my  learned  friend 
from  Montana  may  argue  that  anybody  has  usurped  this  office  or  intruded  into 
it.  It.  of  course,  may  be  argued  from  the  facts  that  the  incumbent  unlawfully 
holds  the  office ;  that  his  title  to  the  office  is  not  clear  and  good ;  but  those  who 
so  argue  must  fasten  themselves  to  the  proposition  that  in  view  of  all  the  facts 
in  this  case,  from  beginning  to  end,  the  incumbent's  title  to  the  office  is  not 
good. 

There  is  another  very  important  provision  in  the  law  and  that  is  found  in 
section  232 : 

"The  Attorney  General  or  the  district  attorney  may  institute  such  proceeding 
on  his  own  motion,  or  on  the  relation  of  a  third  person." 

I  have  no  doubt  that  my  learned  friend  from  Montana  is  familiar  with  the 
decisions  as  to  what  the  law  means  when  it  here  uses  the  words  "third  person." 

"The  Attorney  General  or  the  district  attorney  may  institute  such  proceeding 
on  his  own  motion,  or  on  the  relation  of  a  third  person.  But  such  writ  shall  not 
be  issued  on  the  relation  of  a  third  person  except  by  leave  of  the  court,  to  be 
applied  for  by  the  relator,  by  a  petition  duly  verified,  setting  forth  the  grounds 
of  the  application,  or  until  the  relator  shall  file  a  bond  with  sufficient  .surety, 
to  be  approved  by  the  clerk  of  the  court,  in  such  penalty  as  the  court  may  pre- 
scribe, conditioned  for  the  payment  by  him  of  all  costs  incurred  in  the  prose- 
cution of  the  writ  in  case  the  same  shall  not  be  recovered  from  and  paid  by 
the  defendant." 

Let  me  invite  attention,  for  the  record,  to  the  next  section,  233 : 

"If  the  Attorney  General  and  district  attorney  shall  refuse  to  institute  such 
proceedings  on  the  request  of  a  person  interested,  such  person  may  apply  to  the 
court  b.v  verified  petition  for  leave  to  have  said  writ  issued ;  and  if,  in  the  opin- 
ion of  the  court,  the  reasons  set  forth  in  said  petition  ai-e  sufficient  in  law,  the 
said  writ  shall  be  allowed  to  be  issued  by  any  attorney,  in  the  name  of  the 
United  States,  or  on  the  relation  of  said  interested  person,  on  his  compliance 
with  the  condition  prescribed  in  .section  232  of  this  title  as  to  security  for 
costs." 

Mr.  President,  I  do  not  know  what  the  district  attorney  liere  in  the  District 
would  do  if  this  motion  prevailed — whether  he  would  comply  with  our  request 
or  whether,  for  reasons  to  him  satisfactory,  he  would  decline  to  institute  the 
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proceeding  of  quo  warranto  to  test  the  title  of  this  gentleman  to  the  office  in 
question.  I  do  not  know,  I  venture  to  say  that  he  could,  without  any  disrespect 
to  the  Senate,  say  that  he  had  considered  the  matter  maturely  ;  that  he  had 
read  the  debates  in  the  Senate  and  was  familiar  with  the  record  in  the  case ; 
that  he  had  read  and  considered  tlie  opinion  rendered  by  the  Attorney  General 
of  the  United  States ;  that  he  had  reason  to  believe  that  tlie  President  of  the 
United  States  agreed  with  the  conclusion  reached  by  the  Attorney  General ;  and 
therefore,  without  any  disrespect  to  the  Senate,  would  decline  to  institute  the 
proceeding  contemplated. 

I  have  not  conferred  with  him.  He  is  not  aware  that  I  have  ventured  here 
to  say  a  word  upon  the  subject ;  nor  have  I  conferred  with  any  officer  of  the 
Government.  I  do  not  know;  but  I  do  say  that  they  might,  with  perfect  pro- 
priety and  without  any  disrespect  to  the  Senate,  decline  to  comply  with  this 
respect.  And,  now,  suppose  they  did  decline.  There  is  nobody  on  this  rolling 
earth  who  can  institute  this  proceeding  in  the  way  designed. 

I  cite  and  call  the  attention  of  the  Senate  to  the  case  of  Newman  against 
United  States  ex  rel.  Frizzell,  reported  in  Two  hundred  and  twenty-eighth 
United  State  Reports,  beginning  at  page  ri3T.  The  opinion  in  that  case,  which 
was  decided  June  21,  1915,  was  written  by  Mr.  Justice  Lamar.  For  the  moment 
I  content  myself  with  reading  something  from  the  syllabus  of  the  case,  which 
properly  indicates  the  scope  of  the  decision : 

"In  quo  warranto  proceedings  brought  in  the  name  of  the  United  States  on 
the  relation  of  a  citizen  and  taxpayer  of  the  District  of  Columbia  for  the  pur- 
pose of  ousting  from  the  office  of  civil  commissioner  of  the  District  one  ap- 
pointed by  the  President  and  confirmed  by  the  Senate  on  the  ground  that  he 
was  not  (as  required  by  the  act  of  June  11.  1878.  chp.  180,  sec.  1,  20  Stat.  103) 
an  actual  resident  of  the  District  of  Columbia  for  three  years  next  preceding 
his  appointment,  held  that — " 

That  was  the  nature  of  the  proceedings  in  quo  warranto.  The  Supreme  Court 
of  the  United  States — and  it  is  a  very,  very  interesting  decision — held  and  de- 
cided various  propositions.  These  may  be  interesting.  They  said  and  held,  in 
effect,  that— 

"In  early  days  usurpation  of  office  was  treated  as  a  crime,  and  could  be  pros- 
ecuted only  as  such  and  by  duly  authorized  prosecuting  officer  and  a  private 
citizen  could  not  prosecute  such  a  proceeding  *  *  *  Under  the  District  Code  of 
1902  quo  warranto  is  not  limited  to  proceedings  against  municipal  officers  but 
extends  to  all  persons  in  the  District  exercising  any  office,  civil  or  military ; 
these  provisions  never  have  been  judicially  interpreted  heretofore :  this  case 
must  be  determined  according  to  the  special  language  of  that  code  in  the  light 
of  general  principles  applicable  to  quo  warranto." 

Then  follows  the  decision.  The  Supreme  Court  holds  that  a  third  person  may 
not  institute  quo  warranto  proceedings  without  the  consent  of  the  law  officers 
of  the  Government  and  also  of  the  Supreme  Court  of  the  District :  that  the 
man  who  may  institute  the  proceedings  must  himself  claim  title  to  the  office  in 
question :  that  he  must  allege  that  he  is  entitled  to  occupy  it  instead  of  the 
present  occupant :  that  the  "third  person"  may  not  be  any  citizen  ;  that  there 
is  a  distinction  between  "third  per.son"  and  an  "interested  person"  in  main- 
taining quo  warranto  proceedings. 

Therefore  I  suggest  to  my  friend  from  Montana  and  to  the  Senate  that  we 
may  be  doing  again  an  utterly  futile  thing — futile,  first,  in  that  the  district 
attorney  may  well  decline  to  start  a  proceeding  the  result  of  which,  he  thinks, 
will  only  confirm  the  title  of  the  occupant  rather  than  bring  about  his  ousting 
from  that  office ;  and,  as  I  have  said,  he  may  decline  without  any  disrespect  for 
the  Senate.  If  he  does  decline,  then  I  am  curious  to  know  who.  under  the  law 
of  this  District,  as  interpreted  by  the  Supreme  Court  of  the  United  States,  can 
institute  this  proceeding. 

In  a  very  poor  way  I  have  brought  to  the  attention  of  the  Senate  the  record 
in  this  whole  case,  so  to  term  it,  from  the  time  the  President  originally  made 
the  nominations  on  through  to  this  hour.  I  am  immediately  addressing  myself 
to  the  proposition  that  even  if  the  district  attorney,  out  of  respect  for  the 
Senate,  should  institute  quo  warranto  proceedings,  there  will  be  but  one  result, 
namely,  that  the  title  of  the  incumbent  of  this  office  is  absolutely  good ;  and, 
secondly,  to  the  point  that  if  the  district  attorney  does  not  institute  quo  war- 
ranto proceedings,  there  is  no  one  who  may,  for  a  "third  person"  is  not  an 
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"interested  person"  under  the  decision  cited.  To  conclude,  I  submit  tliat  if  this 
resolution  passes  and  the  district  attorney  institues  quo  warranto  proceedings, 

it  will  be  held  that  the  title  of  Mr.  to  the  office  in  question  is  good ;  if 

the  district  attorney  declines  to  institute  such  proceedings,  there  is  no  one  who 
may  do  so ;  and  hence,  in  either  case  the  passage  of  this  resolution  would  be  but 
another  futile  act  on  the  part  of  the  Senate. 

Mr.  Fess.  Mr.  President,  will  the  Senator  yield? 

The  Vice  President.  Does  the  Senator  from  California  yield  to  the  Senator 
from  Ohio? 

Mr.  Shortridge.  Certainly. 

Mr.  Fess.  Purely  for  information,  I  was  wondering  why  there  should  be  any 
serious  objection  to  passing  this  resolution. 

Mr.  Shortridge.  I  have  objection  to  its  passage  and  for  reasons  stated.  We 
have  taken  certain  steps.  Some  of  us  think  those  steps  were  rightly  taken. 

Mr.  Fess.  And  I  agree. 

Mr.  Shortridge.  Some  of  us  think  that  the  President  properly,  as  of  the  time 
he  acted,  exercised  his  constitutional  power  and  right. 

Mr.  Fess.  I  think  so. 

Mr.  Shortridge.  And  that  future  proceedings  of  the  Senate  have  in  no  wise 
impaired  the  title  of  the  occupant  to  the  office  in  question.  So  thinking,  I  have 
appealed  to  the  learning  of  the  Senate  to  pause  and  not  do  another  futile  act 
which,  if  I  am  right  in  my  views,  would  adversely  reflect  upon  the  learning  of 
this  great  body.  I  have  said  again  and  again  that  I  have  not  conferred  with 
the  district  attorney ;  that  he  may  comply  with  our  request,  if  we  request  him, 
and  institute  quo  warranto  proceedings.  I  have  also  said  that,  without  any  dis- 
respect to  the  Senate,  he  could  decline  to  institute  such  proceedings,  saying,  if 
he  chose  to  do  so.  that  he  thought  such  proceedings  would  be  utterly  idle,  re- 
sulting in  a  decision  confirming  the  title  rather  than  holding  it  to  be  defective. 

Therefore  I  am  suggesting  that  we  do  not  make  the  request. 

Mr.  Fess.  Mr.  President,  will  the  Senator  yield? 

Mr.  Shortridge.  I  yield. 

Mr.  Fess.  It  is  in  the  best  of  faith  that  I  am  raising  the  question  as  to  what 
objection  there  should  be  to  this  action,  where  a  point  is  in  dispute,  which  might 
again  be  brought  in  question.  I  personally  have  no  doubt  as  to  the  rights  in  the 
case — I  agree  with  the  Senator— but  I  wondered  why  we  should  not  allow  this 
proceeding  to  take  place  and  have  a  final  decision  on  the  question.  I  am  simply 
asking  as  to  procedure. 

Mr.  Shortridge.  Mr.  President,  I  have  said  again  and  again  that  I  have  abso- 
lute confidence  in  what  the  result  of  such  proceeding  would  be. 

Mr.  Fess.  There  might  be  some  objection  to  the  part  of  the  resolution  author- 
izing the  appropriation  of  so  much  money  to  employ  an  attorney. 

Mr.  Shortridge.  I  do  not  wish  to  be  misunderstood  by  anybody  here  or  else- 
where. My  views  upon  the  whole  subject  have  been  expressed.  I  said  at  the  very 
beginning  that  I  though  the  Senate  would  be  indulging  in  a  futile  gestui-e  or 
act,  though  prompted  by  the  best  of  motives,  if  it  requested  the  President  to 
return  these  nominations ;  I  ventured  my  opinion  that  he  would  decline  to  re- 
turn them,  and  for  reasons  I  expressed  or  for  other  sound  reasons.  For  reasons 
he  gave  and  the  Attorney  General  gave,  reasons  that  have  not  been  answered 
or  shaken,  the  President  declined  to  comply  with  our  request. 

Mr.  Fess.  If  the  Senator  will  permit,  I  think  the  record  will  show  that  it  is 
perfectly  futile ;  but,  at  the  same  time.  I  am  wondering  whether  this  would 
not  be  the  proper  way  to  get  a  final  decision. 

Mr.  Shortridge.  If  this  resolution  raised  a  mere  academic  question  on  which 
we  desired  an  opinion  from  the  court  we  might,  of  course,  go  to  the  trouble 
and  expense  of  having  the  district  attorney  institute  quo  warranto  proceedings 
and  keep  this  matter  agitated  for  two  or  three  years  without  any  great  harm 
resulting ;  but  the  pendency  of  quo  warranto  proceedings  may  cause  a  citizen 
to  question  the  acts  of  the  commission  pending  a  final  determination  as  to  the 
title  of  one  of  the  commissioners.  Though  perfectl.v  confident  as  to  what  the 
final  decision  will  be  should  this  resolution  pass  and  quo  warranto  proceedings 
be  commenced,  I  am  opposed  to  the  resolution  for  reasons  poorly  expressed  by 
me  and  for  reasons  found  in  the  record  clearly  stated  by  the  Attorney  General 
and  by  the  President.  Let  us  not  make  another  futile  gesture. 

Mr.  Walsh  of  Montana.  Mr.  President,  I  trust  it  will  not  be  I'egarded  as  an.v 
evidence  of  disrespect  either  to  the  Senator  from  California   or  to  the  argu- 
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ment  which  he  has  submitted  if  I  make  no  reply  whatever  to  it,  so  far  as  the 
merits  are  concerned.  The  Senator  may  be  right  in  his  view  of  the  law.  I  do 
not  think  he  is.  Many  Senators  who  have  discussed  this  matter  upon  the  floor 
do  not  think  he  is.  The  Senate  of  the  United  States  has  recorded  its  views  to 
the  contrary,  and  now  the  simple  question  is,  Shall  we  submit  this  matter  to 
the  courts  for  adjudication?  That  is  all  there  is  to  it.  I  do  not  care  to  open  up 
that  question  now. 

Now,  with  respect  to  the  procedure.  Of  course,  the  district  attorney  may 
refuse  to  institute  the  case.  I  do  not  think  he  will.  I  think  he  will  take  the 
view  evidently  entertained  by  the  Senator  from  Ohio  [Mr.  Fess],  that  this 
question  having  been  presented,  contrary  views  having  been  expressed  with  re- 
spct  to  it,  tlie  President  of  the  United  States  taking  one  view  of  the  case  and 
the  Senate  of  the  United  States  taking  another  view  of  the  case,  it  is  eminently 
advisable,  upon  every  consideration,  that  the  courts  should  adjudicate  the  case 
and  determine  what  is  right,  so  that  we  may  proceed  in  accordance  with  the 
Constitution  and  the  laws  with  respect  to  these  matters.  I  do  not  see  how  any- 
body can  escape  the  conclusion  that  that  is  the  wise  thing  to  do. 

There  is  no  diiflculty  at  all  about  the  procedure.  If  the  district  attorney 
should  refuse  and  the  Attorney  General  should  refuse,  the  procedure  will  then 
go  on,  on  the  relation  of  the  United  States  an  interested  party. 

Mr.  Shortridge.  Mr.  President,  the  Senator  states  something  which  arouses 
my  attention.  Is  it  claimed  under  the  code  that  the  Senate,  as  such,  can  insti- 
tute quo  warranto  proceedings  in  the  District? 

Mr.  Walsh  of  Montana.  What  is  the  question? 

Mr.  Shortridge.  Does  the  Senator  claim  that  the  Senate  as  such,  as  a  body, 
can  institute  quo  warranto  proceedings? 

Mr.  Walsh  of  Montana.  I  have  no  doubt  in  the  world  that  the  Senate  can, 
being  an  interested  party  in  this  controversy. 

Mr.  Shortridge.  May  I  ask  the  Senator  whether  he  has  read  this  decision? 

Mr.  Walsh  of  Montana.  Oh,  yes.  I  called  the  attention  of  the  Senate  to  that 
decision  some  days  ago,  so  that  the  Senator  has  had  an  opportunity  to  study  it 
since. 

Mr.  Shortridge.  Does  the  Senator  say  that  the  Senate  of  the  United  States 
has  a  claim  to  that  oflBce? 

Mr.  Walsh  of  Montana.  No ;  I  do  not  say  so. 

Mr.  Shortridge.  Does  the  Senator  claim  that  the  Senate  is  an  interested  party 
within  the  meaning  of  this  decision? 

Mr.  Walsh  of  Montana.  I  do. 

Mr.  Shortridge.  We  fundamentally  differ  about  that. 

Mr.  Walsh  of  Montana.  We  differ  upon  other  questions,  too. 

legislative  encroachment  on  the  executive 

Mr.  Ransdell.  Mr.  President,  so  much  has  already  been  said  and  written  in 
this  Power  Commission  controversy  that  I  hesitate  to  take  the  time  of  the  Sen- 
ate in  discussing  it  further.  The  best  thought  and  talent  of  the  Senate  and  the 
press  have  contributed  to  the  discussion,  and  practically  every  phase  of  the 
problem  has  been  proved  by  the  sharpest  constitutional  intellects.  However,  the 
question  is  one  of  such  paramount  importance  that  I  feel  constrained  to  address 
myself  to  some  of  its  angles  but  little  touched  heretofore. 

This  contest  was  precipitated  by  the  appointment  by  President  Hoover  of  five 
commissioners  to  the  Federal  Power  Commission,  and  the  subsequent  action  of 
the  Senate  in  .seeking  to  rescind  its  favorable  vote  on  three  of  them.  The  Presi- 
dent, by  virtue  of  the  authority  granted  him  in  the  act  on  June  23.  1930.  nomi- 
nated Messrs.  Smith,  Draper.  Garsaud,  McNinch.  and  Williamson  to  the  com- 
mission, which  body  was  brought  into  existence  by  that  act.  These  names  were 
presented  to  the  Senate  Committee  on  Interstate  Commerce,  before  which  the 
nominees  appeared,  were  fully  questioned  concerning  their  qualifications,  were 
certified  to  the  Senate  by  that  committee  with  the  recommendation  that  they 
be  confirmed,  and  were,  in  due  course,  given  the  favorable  vote  of  this  body, 
each  by  a  substantial  majority.  The  President  was  informed  of  the  Senate's 
action,  commissioners  were  issued  by  him,  the  appointees  qualified  by  taking 
their  oaths  of  ofiice,  and  the  newly  created  commissioners  entered  upon  the 
exercise  of  their  official  duties. 

At  the  first  meeting  of  the  commission  under  the  new  act,  two  employees. 
Solicitor  Russell  and  Accountant  Kling,  were  informed  that  their  services  were 
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not  to  be  continued.  The  Senate  became  indignant  at  this  action,  and  passed 
a  resolution  calling  upon  the  President  to  resubmit  the  names  of  three  commis- 
sioners— Smith,  Garsaud,  and  Draper — who  acted  at  that  meeting,  in  order  that 
another  vote  on  them  might  be  taken,  it  being  charged  that  the  commissioners 
had  acted  contrary  to  the  public  welfare.  President  Hoover,  in  the  exercise  of 
his  Executive  prerogative,  refused  to  accede  to  the  request  of  the  Senate,  stat- 
ing that  he  "can  not  admit  of  the  power  of  the  Senate  to  encroach  upon  the 
Executive  functions."  Later,  in  a  more  detailed  statement  to  the  public,  he  said : 

"The  objective  of  the  Senate  constitutes  an  attempt  to  dictate  to  an  admini- 
strative agency  upon  the  appointment  of  subordinates  and  an  attempted  inva- 
sion of  the  authority  of  the  Executive.  These,  as  President,  I  am  bound  to  re- 
sist." 

Mr.  Hoover,  in  pursuing  this  course,  is  following  in  the  footsteps  of  his  pred- 
ecessors whose  differences  with  the  Senate  in  similar  cases  I  propose  to  discuss. 

Despite  statements  to  the  contrary,  this  is  not  a  struggle  between  the  Presi- 
dent and  the  Senate.  I  wish  to  emphasize  as  earnestly  as  I  may  that  it  is  an 
issue  between  executive  power  and  legislative  power ;  between  two  separate  and 
distinct  branches  of  our  Government,  the  executive  and  the  legislative.  In  sim- 
ple language,  divested  of  technicalities,  the  question  is  whether  or  not.  after  the 
President  had  nominated  the  commissioners,  the  Senate  had  confirmed  them, 
the  President  had  been  notified  of  their  confirmation,  they  had  then  received 
their  appointments  and  taken  their  appointments  and  taken  their  oaths  of  office, 
and  had  actually  entered  upon  their  duties  by  performance  of  the  very  act  com- 
plained of  in  regard  to  Messrs.  Russell  and  King,  the  Senate  can  dispossess 
them  of  their  offices  by  a  Senate  resolution.  In  other  words,  were  these  three 
officials — Smith,  Garsaud,  and  Draper — actually  occupying  the  office  of  Federal 
Power  Commissioners  at  the  moment  when  the  motion  to  reconsider  their  con- 
firmations was  filed  in  the  Senate  nearly  two  weeks  after  they  had  qualified? 
Bear  in  mind  that  two  of  the  commissioners  were  confirmed  by  vote  of  the 
Senate  on  the  19th  of  December  and  three  on  the  20th ;  that  the  President  was 
notified  thereof  on  the  20th  and  22d,  respectively ;  that  commissions  were  issued 
to  them  on  the  22d ;  that  Smith,  Garsaud,  and  Draper  took  oaths  of  office  on 
the  22d,  Williamson  on  the  27th,  and  McNinch  on  the  31st ;  that  the  notice  to 
Rus.sell  and  King  was  given  on  the  23d ;  and  that  the  motion  for  reconsideration 
was  introduced  on  January  5,  1931,  12  calendar  days  after  the  action  com- 
plained of  had  been  taken,  during  which  period  of  time  the  three  commissioners, 
in  conjunction  with  the  other  two  members  of  the  commission,  had  been  per- 
forming their  ordinary  functions  of  office. 

Under  its  rules  the  Senate  may  reconsider  its  confirmation  of  presidential 
nominees  or  appointees  at  either  of  the  next  two  executive  sessions  after  the 
one  on  which  it  votes  their  confirmation.  But  by  informing  the  President  it  had 
confirmed  the  three  commissioners  who  subsequently  took  action  in  regard  to 
Russell  and  King  the  Senate  waived  all  right  to  reconsider  their  confirmation. 

The  Constitution  provides  that  the  Senate's  advice  and  content  shall  be  given 
to  appointments,  and  the  Senate  should  unequvocally  know  when  it  has  advised 
and  consented.  It  sent  word  to  the  President  that  it  had  advised  and  consented 
to  the  appointment  of  the  five  power  comissioners,  and  that  ended  the  trans- 
action. By  so  doing,  it  ignored  its  own  rule  that  advice  and  consent  is  not  com- 
plete until  the  second  executive  day  is  passed.  And  it  is  idle  to  argue  that  the 
rule  permitting  reconsideration  was  ever  intended  to  apply  to  cases  in  which 
the  President  had  already  been  formally  notified  that  the  Senate  had  agree  to 
an  appointment,  and  he  had  acted  in  accordance  thei-ewith  by  issuing  commis- 
sions to  the  appointees,  who  had  qualified  and  taken  charge  of  their  offices.  This 
rule  was  intended  to  apply  to  cases  in  which  the  Senate  had  withheld  from 
the  President  information  of  its  consent,  in  which  it.  though  having  voted  once, 
had  kept  the  names  of  appointees  before  it  for  furtlier  possible  consideration. 
In  the  present  case  this  had  not  been  done. 

By  informing  the  President  that  it  had  advised  and  consented  to  the  nomina- 
tions, the  Senate  surrendered  whatever  right  it  had  to  change  its  decision.  Only 
two  courses  are  open  for  removal  of  these  men.  One  of  them  is  removal  by  the 
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President,  the  other  is  impeachment  by  the  House.  When  the  Senate  pursues 
the  methods  it  is  now  following,  it,  in  substance,  is  attempting  to  effect  the  dis- 
missal from  office  of  Mr.  Smith.  These  methods,  if  successful,  would  amount  to 
removal  of  these  Executive  appointees  without  complying  with  the  usual  pro- 
visions of  the  law  for  impeachment ;  and.  in  effect,  would  be  usurpation  of  the 
constitutional  powers  of  the  President,  in  whom  alone  is  vested  the  authority  of 
summary  removal  from  office. 

Whether  the  action  of  the  three  commissioners  in  regard  to  Messrs.  Russell 
and  King  was  wise  or  unwise,  just  or  unjust,  has  no  bearing  on  this  case.  If 
that  action  was  of  such  a  grave  character  as  to  justify  the  dismissal  from  oflBce 
of  the  three  commissioners,  then  the  method  provided  by  law  to  put  them  out 
is  by  impeachment,  and  if  it  were  not  of  such  a  grave  character,  then  it  goes 
without  saying  that  they  can  not  be  dismissed  from  their  high  offices  merely 
by  a  resolution  of  the  Senate,  without  giving  them  a  chance  to  be  heard,  and 
in  direct  contravention  of  Executive  prerogative. 

The  Constitution  vests  "Executive  power"  in  the  President,  and  charges  him 
with  the  duty  "to  take  care  that  the  laws  be  faithfuU  executed."  Article  II, 
sections  1,  2.  and  3,  provide  for  this  power  in  the  President  and  place  this  duty 
upon  him.  In  consulting  this  portion  of  the  Constitution,  the  Supreme  Court. 
in  the  case  of  Myers  v.  United  States  (272  U.S.  Ill),  decided  in  1926.  said: 

"The  vesting  of  the  Executive  power  in  the  President  was  essentially  a  grant 
of  the  power  to  execute  the  laws.  But  the  President  alone  and  unaided  could 
not  execute  the  laws.  He  must  execute  them  by  the  assistance  of  subordinates. 
As  he  is  charged  specifically  to  take  care  that  they  be  faithfully  executed,  the 
reasonable  implications,  even  in  the  absence  of  express  words,  was  that  as  part 
of  his  Executive  power  he  should  select  those  who  are  to  act  for  him  under  his 
direction  in  the  execution  of  the  laws.  The  further  implication  must  be,  in  the 
absence  of  any  express  limitation  respecting  removals,  that  as  his  selection  of 
administrative  officers  is  essential  to  the  execution  of  the  laws  by  him.  so  must 
be  his  power  of  removing  those  for  whom  he  can  not  continue  to  be  responsible." 

President  Cleveland,  one  of  our  greatest  Presidents  and  a  staunch  Democrat, 
in  an  admirable  work  entitled  '"The  Independence  of  the  Executive,"  page  14, 
has  stated  his  interpretation  of  the  Executive  power  in  the  following  words : 

"*  *  *  ^^^Q  fln(j  tiif^t  <-iie  Constitution  supplements  a  recital  of  the  specific  pow- 
ers and  duties  of  the  President  with  this  impressive  and  conclusive  additional 
requirement :  "He  shall  take  care  that  the  laws  be  faithfully  executed.'  This  I 
conceive  to  be  equivalent  to  a  grant  of  all  the  power  necessary  to  the  perfor- 
mance of  his  duty  in  the  faithful  execution  of  the  laws :" 

Upon  the  President  devolves  the  duty  of  putting  into  force  and  effect  the 
mandates  of  the  legislative  branch  of  the  Government.  In  the  calm  and  com- 
parative quiet  of  the  Halls  of  Congress  numerous  statutes  are  enacted,  making 
the  laws,  and  authorizing  the  President  to  give  force  to  them,  which  imposes 
on  him  a  very  difficult  task.  Every  possible  aid  and  convenience  is  at  the  com- 
mand of  the  House  and  Senate  in  creating  laws ;  similar  aids  and  freedom  from 
annoyance  should  be  at  the  disposal  of  the  President  in  enforcing  them.  It  is 
no  part  of  my  purpose  to  detract  from  the  powers  of  the  legislative  branch  of 
the  Government.  I  am  jealous  of  the  mandate  given  to  the  Senate  by  the  fathers 
of  the  Republic  and  have  ever  done  my  usmost  to  preserve  its  dignity  inviolate 
against  the  encroachments  of  the  other  departments.  But  justice  to  them  and 
a  desire  for  fair  play  prompt  me  to  plead  for  the  supremacy  of  the  other 
branches  in  their  proper  spheres,  especially  the  Executive.  The  onerous  respon- 
sibility of  enforcing  the  law  is  on  the  President.  He  is,  therefore,  entitled  to 
the  cooperation  of  all  good  citizens  in  his  efforts  to  enforce  the  laws  in  the 
manner  most  conducive  to  the  public  welfare.  It  should  be  the  purpose  of  both 
branches  of  Congress  to  help,  not  hinder  the  Executive.  His  duties  are  multi- 
tudinous :  they  reach  into  all  fields ;  they  involve  questions  of  prime  importance 
to  the  Xationa  and  the  world ;  they  are  in  a  sense  above  the  comprehension  of 
any  one  individual ;  and  they  are  of  a  certainty  beyond  the  possibility  of  per- 
formance by  any  one  man,  unless  aided  by  many  efficient  and  loyal  subordinates. 

In  discussing  the  Executive  power,  Cleveland,  in  the  work  just  referred  to 
(p.  10),  said: 
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"The  Congress  may  enact  laws;  but  they  are  inhert  and  vain  without  Ex- 
ecutive impulse.  The  Federal  courts  adjudicate  upon  the  rights  of  the  citizen 
when  their  aid  is  invoked.  But  under  the  constitutional  mandate  that  the 
President  'shall  take  care  that  the  laws  be  faithfully  executed,'  every  citizen, 
in  the  day  or  in  the  night,  at  home  or  abroad,  is  constantly  within"^  the  pro- 
tection and  restraint  of  the  Executive  power — none  so  lowly  as  to  be  beneath 
its  scrupulous  care  and  none  so  great  as  to  be  beyond  its  restraining  force." 

The  Constitution  gives  to  the  President  the  "Executive  power,"  including 
the  right  of  selecting  his  Cabinet  and  a  vast  number  of  executive  assistants, 
which  was  so  ably  construed  by  the  Supreme  Court  in  the  quotation  just  given 
from  the  Myers  case.  As  that  decree  so  well  holds,  the  "Executive  power"  in- 
cludes the  appointment  power,  which  carries  with  it  the  coincident  duty  of 
appointing  only  those  competent  and  willing  to  serve  faithfully  and  effectively. 
Once  appointed,  these  officials  are  performing,  in  a  very  true  sense,  the  acts 
of  the  President.  It  is  but  common  sense  to  hold  to-day.  as  it  was  held  in  the 
early  days  of  the  Republic,  that  the  President  can  not  "take  care  that  the  laws 
be  faithfully  executed"  unless  he  has  the  summary  power  of  removal  without 
any  interference  or  curb  upon  him  by  the  other  branches  of  government. 

Article  I,  section  1,  of  the  Consttution  gives  "all  legislative  powers  herein 
granted"  to  "a  Congress  of  the  United  States,  which  shall  consist  of  a  Senate 
and  a  House  of  Representatives."  The  provision  "all  legislative  powers  herein 
granted"  means  that  Congress,  within  the  limits  of  its  powers  and  observing 
the  restriction  imposed  by  the  Constitution,  may,  in  its  discretion,  enact  any 
statute  appropriate  to  accomplish  the  object  for  which  the  National  Govern- 
ment was  established.  (Burton  v.  U.S.,  202  U.S.  344.)  The  Senate  belongs  to 
the  legislative  branch  of  the  Government.  In  addition  to  its  legislative  duties 
is  its  unique  right  to  advise  and  consent  to  appointments.  This  express  con- 
stitutional provision  confers  on  the  Senate  all  the  control  and  regulation  of 
Executive  action  necessary,  and  the  Congress  is  to  be  construed  strictly  as 
giving  only  that  enumerated  portion  of  Executive  power  to  the  Senate,  and  no 
implication  is  to  be  drawn  that  it  extends  further  than  "advice  and  consent" 
to  Executive  nominations. 

On  this  subject.  President  Cleveland,  in  a  vigorous  statement  denying  the 
right  of  the  Senate  to  sit  as  a  council  on  his  removals  of  Executive  appointees 
from  office,  in  March,  1886,  said : 

"This  express  and  special  grant  of  such  extraordinary  powers,  not  in  any 
way  related  to  or  growing  out  of  general  senatorial  duties  (is)  in  itself  a  de- 
parture from  the  general  plan  of  government  (and)  should  be  held,  under  a 
familiar  maxim  of  construction,  to  exclude  every  other  right  of  interference 
with  Executive  functions."  (11  Messages  and  Papers  of  the  Presidents,  p.  4964.) 

The  power  of  removal,  though  equally  essential  to  the  Executive  power,  is 
different  in  its  nature  from  that  of  appointment.  A  veto  by  the  Senate  upon 
removals  would  be  a  much  greater  limitation  upon  the  executive  branch  and  a 
much  more  serious  blending  of  the  legislative  with  the  executive  than  a  re- 
jection of  a  proposed  appointment.  It  is  not  to  be  implied.  The  rejection  of  a 
nominee  of  the  President  for  a  particular  office  does  not  greatly  embarrass  him 
in  the  conscientious  discharge  of  his  high  duties  in  the  selection  of  those  who 
are  to  aid  him,  because  he  usually  has  an  ample  field  from  which  to  select  for 
office,  according  to  his  preference,  competent  and  capable  men.  The  Senate 
has  full  power  to  reject  newly  proposed  appointees  whenever  the  President 
suggests  their  names.  Siich  a  check  enables  the  Senate  to  prevent  the  filling' 
of  office  with  men  it  believes  to  be  unsuitable  or  incompetent,  or  with  those 
against  whom  there  is  tenable  objection.  But  when  once  it  has  exercised  its 
right  in  the  premises  by  advising  and  consenting  to  the  appointments,  and  has 
given  due  notice  to  the  President  of  that  action,  then  its  power  to  remove 
Executive  appointees,  save  through  impeachment,  is  at  an  end. 

Early  in  the  life  of  our  Nation,  and  even  liefore  it  came  into  existence  as 
such,  the  question  of  the  removing  and  appointing  power  precipitated  many 
bitter  contests.  In  the  First  Congress  the  proper  interpretation  of  the  appoint- 
ing clause  arose  when  Mr.  Madison  moved  the  establishment  of  the  Executive 
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Departments  of  Foreign  Affairs,  of  the  Treasury,  and  of  War.  This  motion 
produced  a  fierce  debate,  out  of  which  the  following  propositions  emerged : 
First,  does  the  appointing  power  include  the  removing  power?  Second,  does 
the  removing  power  belong  to  the  President  or  to  the  President  and  the  Senate? 
Third,  if  the  power  of  removal  belongs  to  the  President,  can  Congress  provide 
for  a  specific  tenure  to  be  attached  to  any  particular  office? 

After  much  discussion,  the  motion  favoring  power  of  removal  by  the  Presi- 
dent alone  passed  the  House  by  a  close  vote.  In  the  Senate,  the  measure  was 
attacked  because  it  was  alleged  that  it  took  away  from  the  Senate  the  right  of 
removal.  The  motion  was  warmly  defended,  however,  in  a  close  struggle,  and 
passed  by  the  casting  vote  of  the  Vice  President. 

At  the  end  of  the  debate,  the  following  conclusions  were  reached :  First, 
the  appointing  power  includes  the  removing  power ;  second,  both  powers  belong 
to  the  President,  the  Senate  having  simply  a  negative  on  appointments :  third, 
where  tenure  has  not  been  provided  by  the  Constitution  the  office  is  held  at 
the  pleasure  of  the  appointing  power. 

This  was  but  the  beginning  of  the  struggle,  and  it  has  been  carried  on  down 
through  the  years  to  the  present  day.  During  Andrew  Jackson's  administration, 
the  fight  waxed  first  when  the  President  removed  Secretary  of  the  Treasury 
Duane.  In  1833  President  Jackson  directed  his  Secretary  of  the  Treasury  to 
deposit  Government  funds  in  State  banks  instead  of  the  Bank  of  the  United 
States.  Duane  refused  and  was  dismissed.  By  law  the  Secretary  was  removable 
by  the  President,  and  this  right  Jackson  promptly  exercised. 

The  storm  broke  on  the  occasion  of  Duane's  dismissal,  and  a  resolution  cen- 
suring Jackson  for  his  action  passed  the  Senate.  The  resolution  of  censure  was 
later  rescinded,  it  having  accomplished  nothing  as  the  United  States  Bank 
was  becoming  unpopular  and  Jackson's  removal  of  Duane  stood  the  assault  of 
the  Senate. 

In  a  sense  the  actions  of  the  Senate  in  the  present  case  are  very  similar 
to  that  just  referred  to.  While  we  have  not  actually  passed  a  resolution  censur- 
ing President  Hoover,  the  actions  taken  by  the  Senate  practically  amount  to 
a  resolution  of  censure.  Our  first  move  requested  him  to  return  the  notifications 
of  Smith,  Garsaud,  and  Draper,  which  he  declined,  as  already  stated.  There- 
upon we  adopted  a  resolution  ordering  the  Secretary  of  the  Senate  to  place 
these  names  back  on  the  Executive  Calendar  for  consideration.  Our  next  step 
was  to  order  them  referred  to  the  Committee  on  Interstate  Commerce,  which 
reported  them  back  without  recommendation,  and.  as  the  Senate  knows,  two 
of  them,  Mr.  Garsaud  and  Mr.  Draper,  were  confirmed  to-day.  but  the  Senate 
refused  to  consent  to  the  confirmation  of  Mr.  Smith.  Then  followed  a  resolu- 
tion which  was  referred  to  the  Judiciary  Committee,  and  by  it  favorably  re- 
ported back  to  the  Senate,  providing  for  the  employment  of  special  counsel  to 
enforce  in  the  courts  the  contentions  of  the  Senate ;  and  that  is  where  the  case 
stands  to-day,  and  that  is  the  motion  that  is  now  before  us,  to  authorize  the 
employment  of  special  counsel  to  insist  upon  the  contentions  of  the  Senate. 

If  this  be  not,  in  substance,  a  resolution  of  censurs  against  the  Executive, 
then  certainly  it  very  strongly  resembles  one. 

Again,  in  the  time  of  Andrew  Johnson  the  issue  was  brought  to  the  fore. 
Since  1789  it  had  been  the  Executive  practice  to  dispose  of  obnoxious  holders 
of  office  by  simple  removal,  the  second  step  being  merely  the  nomination  of  a 
successor  whose  induction  to  oflfice  was  dependent  upon  confirmation  by  the 
Senate.  In  an  attempt  to  limit  that  power  the  tenure  of  office  act  was  passed 
over  Johnson's  veto.  He  faced  a  hostile  Congress,  and  that  act  was  intended 
to  cripple  the  Executive.  It  did  not  clearly  assert  whether  the  power  of  removal 
under  the  Constitution  resided  in  the  President  and  the  Senate,  or  in  the 
Congress  itself,  but  provided  that  no  removals  could  be  made  during  a  recess 
of  the  Senate,  though  in  cases  of  incapacity  or  legal  disqualification  the  in- 
cumbent might  be  temporarily  suspended  by  the  President.  The  cause  of  sus- 
pension, however,  had  to  be  promptly  reported  to  the  Senate  within  20  days 
after  the  opening  of  the  next  session,  and  in  case  of  refusal  of  concurrence  by 
the  Senate  the  oflBcial  was  to  continue  in  office.  This  was  a  very  serious  en- 
croachment on  the  executive  power  of  removal. 
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Johnson  suspended  Stanton  as  Secretary  of  War,  in  opposition  to  the  tenure 
of  office  act,  and  his  impeachment  followed.  However,  conviction  in  the  Senate 
failed  hy  the  margin  of  one  vote,  and  again  the  Executive  was  upheld.  Suc- 
ceeding Presidents  protested  against  the  provisions  of  the  tenure  of  office  act. 
and,  after  modification  during  Grant's  term,  it  was  repealed  in  1887,  during 
Cleveland's  administration. 

The  action  of  the  First  Congress,  in  1789,  touching  the  hill  to  establish  a 
Department  of  Foreign  Affairs,  was  a  clean-cut  and  deliberate  construction  of 
the  Constitution  as  vesting  in  the  President  alone  the  power  to  remove  officers, 
inferior  as  well  as  superior,  appointed  by  him  with  the  consent  of  the  Senate. 
This  construction  was  acquiesced  in  by  all  branches  of  the  Government  for 
73  years.  The  tenure  of  office  act  and  the  other  statutes  passed  during  the 
troublous  times  after  the  Civil  War  sought  to  reverse  this  long  practice  and 
to  give  to  the  Senate  the  practical  control  of  removals  from  office,  but  validity 
of  these  acts  was  denied  by  the  Executive  whenever  any  real  issue  arose.  Grant 
early  resisted  the  provisions  of  the  tenure  of  office  act,  advocating  repeal  and 
securing  radical  modification,  and  Cleveland,  who  secured  repeal,  said : 

"I  have  never  believed  that  either  the  law  of  1867  or  the  law  of  18G9,  when 
construed  as  permitting  interference  with  the  freedom  of  the  President  in 
making  removals,  would  survive  a  judicial  test  of  its  constitutionality."  (Inde- 
pendence of  the  Executive,  p.  46.) 

In  March,  1885,  Grover  Cleveland,  the  first  Democrat  to  be  elected  to  the 
Presidency  in  24  years,  took  office.  He  faced  a  hostile  Republican  Senate  which 
in  no  way  wished  to  cooperate  with  him  in  the  matter  of  appointments  and 
removals.  On  the  occasion  of  the  removal  of  an  incumbent  from  the  office  of 
district  attorney  for  the  southern  district  of  Alabama  and  the  appointment  of 
a  new  officer  to  that  place,  the  fight  between  the  Executive  and  the  Senate  broke 
out  in  the  open.  The  Senate  called  upon  the  Attorney  General  to  furnish  cer- 
tain papers  relating  to  the  appointment  of  tlie  new  officer  and  removal  of  the 
old.  The  Attorney  General  partially  complied  by  transmitting  to  the  Judiciary 
Committee  the  papers  in  regard  to  the  new  appointment  but  stated  that  he  had 
not  been  directed  by  the  President  to  comply  further.  Cleveland  refused  to 
acceded  to  the  request  of  the  committee,  sending  a  strong  message  with  the 
refusal,  in  part  stating: 

"The  requests  and  demands  which  by  the  score  have  for  nearly  three  months 
been  presented  to  the  different  departments  of  the  Government,  whatever  may 
be  their  form,  have  but  one  complexion.  They  assume  the  right  of  the  Senate 
to  sit  in  judgment  upon  the  exercise  of  my  exclusive  discretion  and  executive 
function,  for  which  I  am  solely  responsible  to  the  people  from  whom  I  have  so 
lately  received  the  sacred  trust  of  office.  My  oath  to  support  and  defend  the 
Constitution,  my  duty  to  the  people  who  have  chosen  me  to  execute  the  powers 
of  their  great  office  and  not  relinquish  them,  and  my  duty  to  the  Chief  Mag- 
istracy, which  I  must  preserve  unimpaired  in  all  its  dignity  and  vigor,  compel 
me  to  I'efuse  compliance  with  these  demands."    (Independence,  etc.,  p.  67.) 

Cleveland  always  maintained  that  the  executive  department  was  separate  and 
distinct  from  the  other  departments  of  the  Government  and  that  the  functions 
of  each  were  independent.  That  this  was  his  administration  and  that  he  was 
serving  the  people  whom  he  represented  and  not  Congress  was  often  asserted 
by  him,  both  during  and  long  after  his  administration. 

In  March,  1886,  in  discussing  the  requests  which  the  Senate  had  made  for 
his  reasons  in  removing  officials  and  the  assumption  that  the  Senate  had  the' 
right  to  pass  upon  those  removals,  and  thus  limit  the  power  of  the  President, 
Mr.  Cleveland  said : 

"I  believe  the  power  to  remove  and  suspend  such  officials  is  visited  in  the 
Presidents  alone  by  the  Constitution,  which  in  express  terms  provides  that 
'the  executive  power  shall  be  vested  in  a  President  of  the  United  States  of 
America,'  and  'that  he  shall  take  care  that  be  laws  be  faithfully  executed.' 

"The  Senate  belongs  to  the  legislative  branch  of  the  Government.  When  the 
Constitution  by  express  provision  superadded  to  its  legislative  duties  the  right 
to  advise  and  consent  to  appointments  to  office  and  to  sit  as  a  court  of  im- 
peachment, it  conferred  upon  that  body  all  the  control  and  regulation  of  Ex- 
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ecutive  action  supposed  to  be  necessary  for  the  safety  of  the  people,  and  this 
express  and  special  grant  of  such  extraordinary  powers  not  in  any  way  related 
to  or  growing  out  of  general  senatorial  duties,  and  in  itself  a  departure  from 
the  general  plan  of  our  Government,  should  be  held,  under  a  familiar  maxim 
of  construction,  to  exclude  every  other  right  of  interference  with  Executive 
functions."   (11  Messages  and  Papers  of  the  Presidents,  p.  4964.) 

It  is  unreasonable  to  hold  that  the  framers  of  the  Constitution  intended, 
without  express  provision,  to  give  the  Senate,  in  case  of  political  or  other 
differences,  the  means  of  thwarting  the  Executive  in  the  exercise  of  his  great 
powers  and  in  the  bearing  of  his  great  responsibility  by  fastening  upon  him, 
as  subordinate  officers,  men  who  by  their  inefficient  service  under  him,  by  their 
lack  of  loyalty  to  the  service,  or  by  their  different  views  of  policy  might  make 
his  taking  "care  that  the  laws  be  faithfully  executed"  most  difficult  or  im- 
possible, and  by  the  same  token  the  Executive  is  entitled  to  retain,  without 
interference  from  any  source,  the  services  of  faithful  and  efficient  executive 
officers. 

The  President  is  a  representative  of  all  the  people,  the  same  as  are  both 
Houses  of  Congress,  and  it  may  be  at  times  on  some  subjects  that  the  President, 
elected  by  all  the  people,  is  rather  more  representative  of  them  all  than  are 
the  Members  of  either  body  of  the  legislature  whose  separate  constituencies  are 
local  rather  than  national ;  and  as  the  President  is  elected  for  a  term  of  four 
years  with  the  mandate  of  the  people  to  exercise  his  executive  power  under 
the  Constitution,  there  would  seem  to  l)e  no  reason  for  construing  that  instru- 
ment in  such  a  way  as  to  limit  and  hamper  that  power  beyond  its  expressed  or 
fairly  implied  limitations. 

In  later  years  the  President's  power  of  removal  has  been  challenged.  On 
June  4.  1920.  President  Wilson  returned  the  budget  and  accounting  l>ill  to 
Congress  with  his  veto.  He  disapproved  of  section  303  of  the  bill,  which  pro- 
vided, in  part,  that  the  Comptroller  General  and  the  Assistant  Comptroller 
General — "may  be  removed  at  any  time  by  concurrent  resolution  of  Congress, 
after  notice  and  hearing,  when,  in  thier  judgment,  the  Comptroller  General  or 
the  Assistant  Comptroller  General  is  incapacitated  or  inefficient  or  has  been 
guilty  of  neglect  of  duty  *  *  *."  (S.  Doc.  No.  172.  70th  Cong..  2d  sess..  p.  87.) 

The  President  based  his  disapproval  on  the  grounds,  first,  that  the  power  of 
appointment  of  officers  of  the  United  States  carried  with  it  as  an  incident 
the  power  to  remove,  and  that  Congress  was  without  constitutional  power  of 
removal  derived  from  the  Constitution ;  and  second,  that  Congress  has  no  con- 
stitutional power  to  remove  an  officer  of  the  United  States  from  office  by  a 
concurrent  resolution.  His  veto  of  this  measure  was  sustained. 

In  the  famous  case  of  Myers  against  United  States,  already  cited,  in  which 
was  involved  the  President's  right  to  remove  a  postmaster  appointed  for  a 
term  of  years  fixed  by  Congress  before  the  expiration  of  the  term,  the  question 
for  the  first  time  in  our  history  was  brought  squarely  before  the  Supreme  Court. 
That  case  was  ably  argued  by  Senator  Pepper,  who  was  invited  as  a  friend 
of  the  court  to  present  the  contentions  of  the  plaintiff,  while  the  Government 
was  represented  by  Mr.  Beck,  now  a  Member  of  the  House  from  Pennsylvania— 
at  that  time  Solicitor  General.  The  case  exhaustively  reviewed  the  history  of 
the  struggle  I  have  tried  to  outline  and  laid   down   the  principle  that — 

"The  President  is  empowered  by  the  Constitution  to  remove  any  executive 
officer  appointed  by  him  and  with  the  advice  and  consent  of  the  Senate,  and 
this  power  is  not  subject  in  its  exercise,  to  the  assent  of  the  Senate,  nor  can 
it  be  made  so  by  an  act  of  Congress."   {Myers  v.  United  States,  272  U.  S.  53.) 

And  further  that — 

"Removal  of  executive  officials  from  office  is  an  executive  function;  the 
power  to  remove,  like  the  power  to  appoint,  is  part  of  the  'Executive  power" — 
a  conclusion  which  is  confirmed  by  the  obligation  'to  take  care  that  the  laws 
be  faithfully  executed.'"   (Myers  r.   United  States,  272  U.  S.  53.) 

Still  later,  when  President  Coolidge.  in  a  case  very  similar  to  the  one  before 
us.  was  requested  by  the  Senate,  in  1924,  to  demand  the  resignation  of  Mr. 
Denby.  Secretary  of  the  Navy,  for  reasons  assigned  in  a  Senate  resolution,  he 
replied  as  follows : 
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"No  official  recognition  can  be  given  to  the  passage  of  the  Senate  resolution 
relative  to  their  opinion  concerning  members  of  the  Cabinet  or  other  officers 
under  Executive  control.  *  *  *  The  retention  or  dismissal  of  public  officials. 
I  assume  that  responsibility.  *  *  *  i  shall  try  to  maintain  the  functions  of 
the  Government  unimpaired,  to  act  upon  the  evidence  and  the  law  as  I  find  it, 
and  to  deal  thoroughly  and  summarily  with  every  kind  of  wrongdoing."  (65 
Congressional  Record,  February  13,  1924,  p.  2335.) 

In  the  light  of  the  decisions  rendered  by  the  Supreme  Court,  the  pronounce- 
ments of  the  Presidents  from  time  to  time,  and  the  policy  of  the  Congress  from 
the  founding  of  the  Union,  I  hold  that  if  the  Senate  notifies  the  President  that 
it  has  advised  and  consented  to  the  appointment  of  the  nominees  whose  names 
have  been  sent  to  it  by  him,  then  he  has  an  absolute  right  to  commission  those 
nominees,  thereby  completing  the  process  of  appointment  to  the  offices  to 
which  he  has  named  them.  To  hold  that  the  Senate  can  thereafter  assert  that 
it  has  the  right  of  reconsideration  because  there  was  not  a  proper  waiver  or 
interpretation  of  the  rules  in  the  Senate  Manual,  or  by  any  other  method  than 
impeachment,  is  to  hold  that  the  legislative  branch  can  enecroach  upon  the 
executive  branch  in  the  exercise  of  the  removal  power.  This  is  contrary  to  the 
rules  and  decisions  of  the  Supreme  Court,  to  the  established  policy  of  the 
legislative  branch  for  a  hundred  and  fifty  years,  and  to  the  well-defined  views 
of  some  of  our  ablest  Presidents.  I  can  not  believe  that  the  Senate  will  consent 
to  such  a  construction. 

FEDERAL  POWER  COMMISSION — GEORGE  OTIS  SMITH 


Mr.  McKellar.  Mr.  President 

The  Vice  President.  The  Senate  is  in  executive  session. 

Mr.  McKellar.  I  desire  to  have  read  a  letter  about  another  matter.  It  will 
not  take  very  long. 

Mr.  Walsh  of  Montana.  Mr.  President,  I  believe  if  we  had  a  call  for  a 
quorum  we  would  get  a  vote  on  the  pending  resolution  very  quickly.  So  I  hope 
the  Senator  from  Tennessee,  will  withhold  his  letter  a  little  while. 

Mr.  McKellar.  Very  well ;  I  shall  be  glad  to  do  so. 

Mr.  Fess.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  Vice  President.  The  clerk  will  call  the  roll. 

The  legislative  clerk  called  the  roll,  and  the  following  Senators  answered  to 
their  names : 


Ashurst 

Fess 

Kean 

Sheppard 

Barkley 

Fletcher 

Kendrick 

Shipstead 

Bingham 

Frazier 

King 

Shortridge 

Black 

George 

La  Follette 

Smith 

Blaine 

Gillett 

McGill 

Smoot 

Blease 

Glass 

McKellar 

Steiwer 

Borah 

Glenn 

McMaster 

Stephens 

Bratton 

Goff 

McNary 

Swanson 

Brock 

Goldsborough 

Metcalf 

Thomas,  Idaho 

Brookhart 

Gould 

Morrow 

Thomas,  Okla. 

Broussard 

Hale 

Moses 

Townsend 

Bulkley 

Harris 

Norbeck 

Trammell 

Capper 

Harrison 

Norris 

Tydings 

Caraway 

Hastings 

Nye 

Vandenberg 

Carey 

Hatfield 

Oddie 

Wagner 

Connally 

Hawes 

Patterson 

Walcott 

Copeland 

Hayden 

Phipps 

Walsh,  Mass. 

Couzens 

Hebert 

Pine 

Walsh,  Mont. 

Cutting 

Heflin 

Pittman 

Waterman 

Dale 

Howell 

Ransdell 

Watson 

Davis 

Johnson 

Reed 

Wheeler 

Deneen 

Jones 

Robinson,  Ark. 

Williamson 

Dill 
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Mr.  Watson.  I  desire  to  announce  that  my  colleague  the  junior  Senator 
from  Indiana  [Mr.  Robixsox]  is  detained  from  the  Senate  by  illness.  I  ask 
that  this  announcement  may  stand  for  the  day. 

The  Vice  Presidext.  Eighty-nine  Senators  have  answered  to  the  names.  A 
quorum  is  present.  The  question  is  on  agreeing  to  the  resolution  submitted  by 
the  Senator  from  Montana  [Mr.  Walsh],  as  amended.  [Putting  the  question.] 
The  ayes  seem  to  have  it.  The  ayes  have  it,  and  the  resolution  as  amended 
is  agreed  to. 

The  resolution    (S.   Res.  415)    as  amended  is  as  follows: 

"Resolved,  That  the  district  attorney  for  the  District  of  Columbia  be,  and 
he  hereby  is,  requested  to  institute  proceedings  in  quo  warranto  under  the 
code  of  the  said  District  in  the  Supreme  Court  thereof  to  test  the  right  of 
George  Otis  Smith  as  a  member  of  the  Federal  Power  Commission  that  he, 
the  said  district  attorney,  be  requested  to  associate  with  him  counsel  for  the 
United  States  Senate  in  such  proceedings :  that  the  Committee  on  the  Judiciary 
be,  and  it  hereby  is,  authorized  to  engage  such  counsel,  at  a  cost  not  to  exceed 
$2,500,  who  shall,  in  the  event  that  the  requests  herein  recited  are  acceded  to, 
assist  the  said  district  attorney  in  such  proceedings.  Should  the  said  district 
attorney  decline  to  institute  or  prosecute  the  same,  the  counsel  so  to  be  en- 
gaged is  hereby  authorzed  and  directed  to  proceed,  in  the  name  and  on  behalf 
of  the  United  States  Senate,  under  section  233  of  Title  III  of  the  Code  of  the 
District  of  Columbia,  to  secure  a  determination  of  the  right  of  the  said 
claimant  to  the  position  of  member  of  the  Federal  Power  Commission.  The 
expense  of  the  litigation  hereby  authorized  shall  be  paid  out  of  the  contingent 
fund  of  the  Senate." 


Exhibit  28 

(Motion  to  Appear  in  Lovett) 

In  the  Court  of  Claims  of  the  United  States 

Robert  Morss  Lovett,  plaintiff 

V. 

The  United  States,  defendant 
(No.  46026) 

motion  of  JOHN  C.  GALL  AND  DEAN  HILL  STANLEY  FOR  PERMISSION  TO 

appear  as  AMICI  CURIAE 

Come  now  John  C.  Gall  and  Dean  Hill  Stanley  and  move  the  Court  that 
permission  be  granted  them  to  appear  in  this  action  as  amid  curiae,  and  that 
as  such  they  be  permitted  to  file  with  the  Court  any  pledgings,  motions  or 
other  papers  permitted  by  the  Rules,  to  offer  evidence,  to  produce  witnesses 
and  examine  them,  to  cross-examine  witnesses,  to  file  proposed  findings  of 
fact,  to  file  briefs,  to  present  oral  arguments  to  the  Court  upon  the  issues  in- 
volved, and  to  do  all  things  necessary  and  proper  to  present  the  issues  of  fact 
and  law  to  the  Court. 

As  grounds  for  the  said  motion,  the  following  are  assigned: 

1.  The  plaintiff  herein  seeks  to  recover  judgment  against  the  defendant  for 
the  sum  of  $265.76,  more  or  less,  for  services  allege  to  have  been  performed 
by  the  plaintiff  for  the  defendant  from  November  16,  1943,  through  November 
30,  1948. 

2.  Section  304  of  the  Urgent  Deficiency  Appropriation  Act,  1943,  (Public 
Law  132)    approved  July  12,  1943,  provides  as  follows: 

"Sec.  304.  No  part  of  any  appropriation,  allocation,  of  fund  (1)  which  is 
made  available  under  or  pursuant  to  this  Act,  or  (2)  which  is  now,  or  which 
is  hereafter  made,  available  under  or  pursuant  to  any  other  Act,  to  any  de- 
partment, agency,  or  instrumentality  of  the  United  States,  shall  be  used,  after 
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November  15,  1943,  to  pay  any  part  of  the  salary,  or  other  compensation  for 
the  personal  services,  of  Goodwin  B.  Watson,  William  E.  Dodd,  Junior,  and 
Robert  Morss  Lovett,  unless  prior  to  such  date  such  person  has  been  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate ;  Provided, 
That  this  section  shall  not  operate  to  deprive  any  such  person  of  payment 
for  leaves  of  absence  or  salary,  or  of  any  refund  or  reimbursement,  which 
have  accrued  prior  to  November  15,  1943 ;  Provided  further,  That  this  section 
shall  not  operate  to  deprive  any  such  person  of  payment  for  services  performed 
as  a  member  of  a  jury  or  as  a  member  of  the  armed  forces  of  the  United 
States  nor  any  benefit,  pension,  or  emolument  resulting  therefrom." 

Said  Robert  Morss  Lovett  named  in  said  statute  is  the  plaintiff  herein. 

8.  On  December  18,  1943,  the  House  of  Representatives  of  the  United  States 
adopted  House  Resolution  386,  a  copy  of  which  is  appended  to  this  motion 
as  Exhibit  A  and  incorporated  herein  and  made  a  part  thereof.  Robert  Morss 
Lovett,  who  is  mentioned  in  said  resolution,  is  the  plaintiff  herein. 

4.  Under  date  of  February  7,  1944,  the  Honorable  John  H.  Kerr,  Chairman 
of  the  Special  Subcommittee  appointed  by  the  Committee  on  Appropriations 
of  the  House  of  Representatives,  pursuant  to  House  Resolution  105,  78th  Con- 
gress, which  Special  Subcommittee  is  referred  to  in  the  aforesaid  House  Reso- 
lution 386,  wrote  to  John  C.  Gall  as  follows : 

Member  Committee  on  Appropriations 

Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  February  7, 1944- 
Mr.  John  C.  Gall, 
Attorney  at  Laio, 
Washington,  D.C. 

My  Dear  Mr.  Gall  :  This  is  to  conform  that  the  Special  Subcommittee  of 
the  Committee  on  Appropriations,  House  of  Representatives,  acting  under 
House  Res.  105,  78th  Congress,  pursuant  to  the  authority  contained  in  House 
Res.  386,  78th  Congress,  has  appointed  you  to  represent  and  appear  for  and 
on  behalf  of  the  House  of  Representatives  in  the  proceedings  now  pending  in 
the  Court  of  Claims  entitled,  "Goodwin  B.  Watson,  Plaintiff  v.  United  States, 
Defendant",  "William  E.  Dodd,  Jr.,  Plaintiff  v.  United  States,  Defendant",  and 
"Robert  Morss  Lovett,  Plaintiff  v.  United  States,  Defendant",  and  in  any  ap- 
pellate proceedings  which  may   result  therefrom. 

It  is  understood  by   the   Special   Subcommittee  that  you   are  authorized  to 
employ  other  counsel  to  assist  you  and  that  you  have  associated  with  you  in 
this  matter  Mr.  Dean  Hill  Stanley. 
With  best  wishes,  I  am 

Sincerely  and  cordially, 

John  H.  Kerb, 

Chairman. 
Respectfully  submitted, 

John   C.  Gall. 
Dean   Hill   Stanley. 
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(exhibit  a)  ,    I      ■ 

House  Calendar  No.  1 5 1 

H.  RES.  386 

[Report  No.  967] 


IN  THE  HOUSE  OF  REPRESENTATIVES 

December  17, 1943 

Mr.  Kerb  submitted  the  following  resolution;  which  was  referred  to  the  Com- 
mittee on  Accounts 

December  18, 1943 
Referred  to  the  House  Calendar  and  ordered  to  be  printed 


RESOLUTION 

^Vliereas  section  304  of  the  Urgent  Deficiency  Appropriation 
Act,  1943  (Public  Law  132) ,  provides: 

"No  part  of  any  appropriation,  allocation,  or  fund  (1) 
which  is  made  available  under  or  pursuant  to  this  Act,  or 
(2)  which  is  now,  or  which  is  hereafter  made,  available 
under  or  pursuant  to  any  other  Act,  to  any  department, 
agency,  or  instrumentality  of  the  United  States,  shall  be 
used,  after  November  15,  1943,  to  pay  any  part  of  the 
salary,  or  other  compensation  for  the  personal  services,  of 
Goodwin  B.  Watson,  William  B.  Dodd,  Jimior,  and  Robert 
Morss  Lovett,  unless  prior  to  such  date  such  person  has 
been  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate:  Provided,  That  this  section 
shall  not  operate  to  deprive  any  such  person  of  pa}Tnent 
for  leaves  of  absence  or  salary,  or  of  any.  refund  or  reim- 
bursement, which  have  accrued  prior  to  November  15,  1943 : 
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Provided  further,  That  this  section  shall  not  operate  to 
.  deprive  such  person  of  pajnnent  for  services  performed  as 
a  member  of  a  jury  or  as  a  member  of  the  armed  forces  of 
the  United  States  nor  any  benefit,  pension,  or  emolument 
resulting  therefrom.";  and 

"\Miereas  the  President  of  the  United  States  did  not  appoint 
Goodwin  B.  Watson,  William  E.  Dodd,  Junior,  or  Robert 
Morss  Lovett  by  and  with  the  advice  and  consent  of  the 
Senate  prior  to  November  15,  1943 ;  and 

AATiereas  said  Goodwin  B.  Watson,  William  E.  Dodd,  Junior,  and 
Eobert  Morss  Lovett  have  pretended  to  render  service  as 
emploj'ees  of  the  United  States  Government  since  November 
15,  1943;  and 

Whereas  the  said  Goodwin  B.  Watson,  William  E.  Dodd,  Junior, 
and  Robert  Morss  Lovett,  respectively,  have  filed  petitions  in 
the  Court  of  Claims  of  the  United  States  in  separate  proceed- 
ings entitled  "Goodwin  B.  Watson,  plaintiflF,  versus  The 
United  States,  defendant;  William  E.  Dodd,  Junior,  plaintiff, 
versus  The  United  States,  defendant;  and  Robert  Morss 
Lovett,  plaintiff,  versus  The  United  States,  defendant";  and 

Whereas  the  said  plaintiffs  in  said  proceeding  ask  to  recover 
compensation  alleged  to  be  due  them  prior  to  the  time  of  the 
commencement  of  said  proceedings  on  account  of  services 
alleged  to  have  been  rendered  to  the  United  States ;  and 

Whereas  said  proceedings  are  now  pending  in  the  Com-t  of  Claims 
of  the  United  States ;  and 

TMiereas  the  Attorney  General  of  the  United  States  in  communica- 
tions addressed  to  the  Speaker  of  the  House  of  Representa- 
tives and  to  the  Vice  President  of  the  United  States  has 
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indicated  that  the  Congress  should  be  afTorded  an  opportunity 
to  be  represented  by  their  own  xiounsel;  and 

Whereas  the  House  of  Eepresentatives  has  a  specific  interest  in 
the  subject  matter  of  said  proceedings  due  to  the  fact  that 
the  matter  oiiginated  by  virtue  of  action  of  the  House  of 
Eepresentatives:  Therefore  be  it 

1  Resolved,  That  the  special  subcommittee  heretofore  ap- 

2  pointed  by  the  Conmiittee  on  Appropriations  of  the  House 

3  of  Representatives,  pursuant  to  H.  Res.  105,  Seventy-eighth 

4  Congress,  is  hereby  authorized  to  appoint  counsel  to  repre- 

5  sent  the  United  States  in  the  Court  of  Claims  and  in  any 

6  appellate  proceedings  resulting  therefrom  in  the  actions  now 

7  pending  in  said  Court  of  Claims  heretofore  referred  to. 
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Exhibit  29 

(Motion  to  Intervene  in  Ashland  Oil) 

In  the  United  States  District  Court  for  the  District  of  Columhia 

Ashland  Oil,  Inc.,  plaintiff 

V. 

Federal  Trade  Commission,  Lewis  A.  Engman,  Chairman  ;  Paul  Rand  Dixon, 
Commissioner;  Stephen  A.  Nye,  Commissioner,  and  CharlEs  A.  Tobin, 
Secretary,  defendants,  and  John  E.  Moss,  Chairman,  Subcommittee  on 
Oversight  and  Investigations  of  the  Committee  on  In-Jerstate  and  For- 
eign Commerce,  United  States  House  of  Representatives,  applicant  for 
intervention 

(Civil  Action  No.  75-1956) 

motion  to  intervene  as  a  defendant 

Pursuant  to  Rule  24,  Federal  Rules  of  Civil  Procedure,  John  E.  Moss,  Chair- 
man of  the  Subcommittee  on  Oversight  and  Investigations  of  the  Committee 
on  Interstate  and  Foreign  Commerce,  United  States  House  of  Representatives, 
moves,  by  undersigned  counsel,  to  intervene  as  a  defendant  in  the  above- 
captioned  action.  Plaintiff  in  the  instant  case  has  sought  to  enjoin  the  pres- 
ently named  defendants  from  providing  applicant  Moss,  the  House  committee 
on  which  he  serves  and  its  Subcommittee,  which  he  chairs,  with  information 
that  has  been  subpoenaed  pursuant  to  the  constitutional  powers  of  the  Con- 
gress of  the  United  States.  Rep.  Moss  seeks  to  intervene  in  order  to  protect 
the  constitutional  rights  and  powers  of  his  Subcommittee  of  the  full  Com- 
mitte,  and  of  the  House  of  Representatives.^ 

In  support  of  this  motion,  applicant  Moss  submits  herewith  and  incorporates 
by  reference  herein  a  memorandum  of  points  and  authorities  and  a  proposad 
order. 

Respectfully  submitted, 

Joseph  A.  Califano,  Jr. 
Richard  M.  Copper, 
Benjamin   W.   Heineman,  Jr., 
Williams,  Connolly  &  Califano, 

Attorneys. 
Dated  :  January  6,  1976. 

In  the  United  States  District  Court  for  the  District  of  ColumMa 
Ashland  Oil,  Inc.,  plaintiff 

V. 

Federal  Trade  Commission,  Lewis  A.  Engman,  Chairman  ;  Paul  Rand  Dixon, 
Commissioner;  Stephen  A.  Nye,  Commissioner,  and  Charles  A.  Tobin, 
Secretary,  defendants,  and  John  E.  Moss.  Chairman.  Subcommitte  ov 
Oversight  and  Investigations  of  the  Committee  on  Interstate  and  Fot> 
EiGN  Commerce,  United  States  House  of  Representatives,  applicant  for 
intervention 

memorandum  of  points  and  authorities  in  support  of  rep.  JOHN  E.  moss' 

motion  to  INTERVENE  AS  DEFENDANT 

Statement  of  the  Case 

Ashland  Oil,  Inc.  and  the  Federal  Trade  Commission. — In  April,  1975,  the 
Federal  Trade  Commission  (hereinafter  "the  FTC")  ordered  Ashland  Oil, 
Inc.  (hereinafter  "plaintiff")  to  complete  a  Natural  Gas  Survey  Special  Re- 
port,   pursuant    to    Section    6(b)    of   the    Federal   Trade    Commission   Act.    15 


1  Section  6(b)  provides,  in  pertinent  part,  that  the  FTC  shall  have  the  power  to 
"require  by  jieneral  or  special  orders  corporations  engased  in  commerce  ...  to  file  with 
the  Commission  in  such  form  as  the  Commission  may  prescribe  annual  or  special  re- 
ports .  .  .,  furnishing  to  the  Commission  such  information  as  it  may  require  as  to  the 
organization,  business,  conduct,  practices  ....  of  the  respective  corporations." 
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U.S.C.  §46(b).^  The  Natural  Gas  Survey  Report^  sought  to  assess  reserves  of 
natural  gas  held  by  gas  production  companies  *  pursuant  to  leases  on  Federal 
lands,  as  well  as  pursuant  to  other  leases,  and  to  determine  levels  of  produc- 
tion on  (the  volume  of  gas  withdrawn  from)  these  natural  gas  reserves.  The 
survey  was  being  conducted  as  part  of  the  Commission's  congressionally- 
mandated  study  of  competitive  condtions  in  the  nation's  energy  industries. 
Letter  from  Hon.  Lewis  A.  Engman  to  Hon.  John  E.  Moss,  November  18,  1975 
(see  Appendix  to  Affidavit  of  William  J.  Hull).  On  August  27,  1975,  plaintiff 
submitted  to  the  FTC  its  Section  6(b)  report.  In  addition,  the  FTC  had  ob- 
tained information  regarding  extensions  of  oil  and  gas  leases  on  Federal  lands 
from  other  ogvernmental  sources  and  pursuant  to  other  FTC  investigations.  Id. 

The  Investigative  Authority  of  the  Subcommittee  on  Oversight  and  Investi- 
gations.— Congressman  Moss,  applicant  for  intervention,  is  a  member  of  Con- 
gress and  Chairman  of  the  Subcommittee  on  Oversight  and  Investigations  of 
the  House  Interstate  and  Foreign  Commerce  Committee  (hereinafter  "the 
Subcommittee").  Pursuant  to  legislation  and  to  the  Rules  and  Resolutions  of 
both  the  House  of  Representatives  and  the  Committee  on  Internstate  and 
Foreign  Commerce,  the  Subcommittee  lias  broad  power  to  investigate  the  state 
of  our  national  energy  supplies  and  the  role  of  the  Federal  Trade  Commission, 
the  Federal  Power  Commission  and  other  Federal  Agencies  concerned  with 
national  energy  policy. 

Rule  X  of  the  Rules  of  the  House  of  Representatives  (94th  Congress)  estab- 
lishes the  Committee  on  Interstate  and  Foreign  Commerce  and  gives  the  Com- 
mittee jurisdiction  over,  inter  alia,  "interstate  and  foreign  commerce  gen- 
erally," ".  .  .  petroelum  and  natural  gas  .  .  ."  and  "consumer  affairs  and  con- 
sumer protection."  House  Rule  X.  §1(L)(1),  (3)  and  (8).  The  Committee 
has  broad  oversight  responsibilities.  In  order  to  assist  the  House  in  analyzing 
the  effectiveness  of  existing  legislation  and  in  understanding  conditions  which 
might  require  new  or  amended  legislation,  the  Committee  is  empowered  by 
House  Rule  X,  §2(b)  to: 

.  .  .  review  and  study  on  a  continuing  basis,  the  application,  administration, 
execution,  and  effectiveness  of  those  laws,  or  parts  of  those  laws,  the  subject 
matter  of  which  is  within  the  jurisdiction  of  that  committee,  and  the  orga- 
nization and  operation  of  the  Federal  agencies  and  entities  having  responsi- 
bilities in  or  for  the  administration  and  execution  thereof,  in  order  to  de- 
termine whether  the  programs  thereunder  are  being  implemented  and  carried 
out  in  accordance  with  the  intent  of  Congress  and  whether  such  programs 
should  be  continued,  curtailed  or  eliminated. 

In  addition,  each  such  committee  shall  review  and  study  any  conditions  or 
circumstances  which  may  indicate  the  necessity  or  desirability  of  enacting  new 
or  additional  legislation  within  the  jurisdiction  of  that  committee.  .  .  .  and 
shall  on  a  continuing  basis  undertake  future  research  and  forecasting  on 
matters  within  the  jurisdiction  of  that  committee. 

See  also,  2  U.S.C.  §  190(d).* 

Rule  X  of  the  House  of  Representatives  (94th  Congress)  also  gives  each 
standing  committee  the  power  to  "establish  an  oversight  subcommittee  ...  to 
conduct  oversight  in  the  area  of  their  re.'^pective  jurisdictions,  to  assist  in 
carrying  out  its  respon.sibilities  .  .  ."  House  Rule  X,  §  2(b)(1).  And  Rule  X 
of  the  House  Committee  on  Interstate  and  Foreign  Commerce  (94th  Congress) 
establishes  the  Subcommittee  on  Oversight  and  Investigations : 

There  shall  be  such  standing  subcommittees  with  such  jurisdiction  and  size 
as  determined  by  the  majority  party  caucus  of  the  committee  and,  in  addition, 
a  Subcommittee  on  Oversight  and  Investigations.  The  Subcommittee  on  Over- 


-  See  Exhibit  A.  Plaintiff's  Memorandum  in  Support  of  Motion  for  Preliminary  Injunc- 
tion   (hereinafter  "Pltf.Memo."). 

3  The  natural  pas  industry  has  three  basic  parts.  Producers  develop  gas  at  the  well- 
head from  natural  jjas  reserves  ;  pipeline  companies  link  the  production  and  distribution 
markets  by  buying  in  the  former  and  selling  in  the  latter  :  distribution  companies  sell 
gas  to  residential,  commercial  and  industrial  consumers.  The  Natural  Gas  Survey  Special 
Report  was  aimed  at  the  producers  in  the  industry.  But  the  information  obtained  is 
relevant  to  all  aspects  of  the  natural  gas  industry,  and  to  national  policy  regarding  that 
industry.   See.  Exhibit   C. 

*  Section  190(d),  as  amended,  requires  that  standing  committees  of  both  the  House  and 
the  Senate  "shall  review  and  study,  on  a  continuing  basis,  the  application,  administra- 
tion and  execution  of  those  laws,  or  parts  of  laws,  the  subject  matter  of  which  is  within 
the  jurisdiction  of  that  committee." 
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sight  and  Investigations  shall  coordinate  its  work  with  the  work  of  the  other 
standing  committees  and  shall  maintain  regular  communication  with  the 
standing  committees  in  order  to  obtain  advice  on  subjects  for  investigation. 

The  standing  subcommittees  shall  maintain  regular  communication  with  the 
Subcommittee  on  Oversight  and  Investigations  to  advise  the  Subcommittee 
.  .  .  of  subjects  for  investigation.    (Emphasis  supplied.) 

Pursuant  to  a  resolution  offered  in  full  Committee  session  and  agreed  to  on 
February  26,  1975,  the  jurisdiction  of  the  Subcommittee  is  as  follows : 

(2)  Subcommittee  on  Oversight  and  Investigations. 

Jurisdietion. — Responsibility  for  Oversight  of  agencies,  departments  and  all 
programs  within  the  jurisdiction  of  the  full  committee  and  to  conduct  such 
investigations  within  such  jurisdiction. 

Pursuant  to  the  authority  given  the  Subcommittee  by  the  Rules  cited  above 
and  in  order  to  carry  out  its  legislative  review  functions  as  mandated  by 
2  U.S.C.  §  190(d),  see  note  4.  supra,  the  Subcommittee,  on  April  17,  1975,  ap- 
proved an  extensive  study  of  national  energy  policy  in  this  period  of  energy 
crisis  which  was  to  include  the  subject  of  "natural  gas  supplies"  and  "curtail- 
ments of  natural  gas."  °  Under  the  Rules  of  the  House  of  Representatives  and 
resolution  of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  the 
Subcommittee  has  subpoena  power  to  compell  attendance  of  witnesses  and 
production  of  documents  in  furtherance  of  such  an  investigation.®  And  as  part 
of  this  broad  energy  investigation,  the  Subcommittee  in  the  last  eight  months 
has  held  25  days  of  hearings,  issued  four  major  reports,  and  published  approxi- 
mately 2000  pages  of  hearing  materials.^  This  output  reflects  the  Subcommittee's 
determination  that  the  study  be  given  the  highest  priority  so  that  the  full 
Committee  could  be  immediately  apprised  of  crucial  information  regarding  na- 
tional energy   supplies  and  energy  policy. 

Chairman  Moss  and  the  Federal  Trade  Commission. — On  October  5,  1975, 
Congre.ssman  Moss  wrote  to  FTC  chairman,  Lewis  Engman,  expressing  his 
concern  over  "both  competitive  and  non-competitive  leases  for  oil  and  gas  on 
Federal  lands.^  Since  gas  produced  from  federal  land  is  committed  by  law  to 
the  interstate  market,  the  Congress  must  be  assured  that  production  on  the 
reserves  covered  by  those  leases  is  maintained  at  maximum  reasonable  levels 
in  this  period  of  possible  energy  shortages.  Congressman  Moss  sought  infor- 
mation from  the  FTC  regarding  estimated  reserve  data,  production  on  the 
leases,  and  the  history  of  lease  extensions.  The  FTC.  in  a  letter  of  October  24, 
1975,  refused  Congressman  Moss'  request  on  the  ground  that  the  Freedom  of 
Information  Act  did  not  require  the  mandatory  disclosure  of  the  information 
to  an  individual  Congressman. 

On  October  29,  1975,  Mr.  Moss  wrote  another  letter  to  Chairman  Engman, 
making  explicit  that  he  was  requesting  the  information  in  his  capacity  as 
Chairman  of  the  House  Subcommittee  on  Oversight  and  Investigations  of  the 
Interstate  and  Foreign  Commerce  Committee.  Chairman  Moss  stated :  "The 
information  desired  is  necessary  to  fulfill  the  general  oversight  responsibilities 


5  The  minutes  of  the  April  17.  1975  meeting  of  the  Subcommittee  on  Oversight  and 
Investigations  of  the  House  Committee  on  Interstate  and  Foreign  Commerce  state  that 
the  "Subcommittee  —  (1)  National  Energy  Policy  ....  (Outlines  attached)  ....  The 
Subcommittee  has  jurisdiction  of  all  independent  regulatory  agencies  .  .  .  ."  The  outline 
of  the  National  Energy  Policy  Study,  which  outline  was  attached  to  the  April  17th 
minutes,  noted  that  "as  a  starting  point"  the  Subcommittee  would  conduct  "Initial  over- 
view hearings"  on  "curtailments  of  natural  gas,"  Including  the  following  questions : 
"Are  Interstate  shortages  of  natural  gas  real  or  artificial?  How  do  we  measure  shortages? 
Are  producers  withholding  gas?  If  so.  is  this  practice  to  force  deregulation  and  obtain 
higher  prices?  ....  With  gas  in  short  supply  since  1970,  why  has  the  FPC  not  addressed 
itself  to  the  non-producing  reserves  situation  until  now?  .  .  .  .". 

"House  Rule  XI,  §  2(m)  gives  "any  committee,  or  any  subcommittee  thereof,"  power 
"to  require  by  subpoena  or  otherwise,  the  attendance  and  testimony  of  such  witnesses 
and  the  production  of  such  books,  records,  correspondence,  memorand[a],  papers  and 
documents,  as  it  deems  necessary."  The  House  Committee  on  Interstate  and  Foreign 
Commerce  agreed  to  a  resolution  on  April  17.  1975  which  gives  the  Subcommittee  the 
authority  to  require  by  subpoena  the  attendance  of  witnesses  or  the  production  of 
documents. 

'  See,  e.g..  Hearings  on  Natural  Ga.s  and  Supplies  Before  the  Subcommittee  on  Over- 
sight and  Investigations  of  the  House  Committee  on  Interstate  and  Foreign  Commerce, 
94th  Cong,,  1st  Sess.  (1975)  (two  volumes)  (hereinafter  "1975  Natural  Gas  Supply 
Hearings")  ;  House  Subcommittee  on  Oversight  and  Investigations,  Reports  on  Natural 
Gas  Supplies    (Subcommittee  Prints),   94th  Cong..   1st   Sess.    (1975). 

*  The  letters  between  Chairman  Moss  and  the  FTC,  referred  to  herein,  are  reproduced 
as  appendices  to  the  Affidavit  of  William  .1.  Hull,  which  has  already  been  submitted  to 
this  Court  by  plaintiff. 
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of  this  Subcommittee.  .  .  ."  In  a  letter  dated  November  18,  1975,  Mr.  Engman 
granted  Chairman  Moss'  request  for  information  "relating  to  extensions  of  oil 
and  gas  leases  on  federal  lands."  Mr.  Engman  noted  that  the  requested  infor- 
mation had  been  gathered  from  several  sources  and  that  certain  statutes,  in- 
cluding 15  U.S.C.  §  46(f),  required  that  the  information  be  held  in  confidence 
by  the  FTC.  Mr.  Engman  concluded,  however,  that  "these  statutory  provisions 
are  not  authority  to  withhold  material  from  Congress.  .  .  ." 

The  specific  inquiry  directed  to  the  FTC  from  the  Subcommittee  is  well 
within  the  broad  oversight  investigatory  authority  outlined  above.  The  infor- 
mation sought  deals  directly  with  a  critical  dimension  of  our  national  energy 
posture — the  adequacy  of  supply  and  production  of  natural  gas.  See  1975  Nat- 
ural Gas  Supply  Hearings,  siii)ra.  Natural  gas  accounts  for  almost  one-third 
of  the  total  energy  consumed  in  the  United  States."  And,  obviously,  inquiries 
into  the  adequacy  of  supply  and  production  of  natural  gas  fall  within  the 
Subcommittee's  jurisdiction,  as  derived  from  the  Jurisdiction  of  the  full  Com- 
mittee, to  consider  matters  affecting  interstate  and  foreign  commerce,  petro- 
leum and  natural  gas,  and  consumer  affairs  and  consumer  protection.  Exhibit 
C. 

Most  importantly,  the  specific  inquiry  related  to  legislation  reported  by  the 
full  Connnittee  on  December  2,  1975  which  is  cvirrently  pending  before  the 
House  of  Representatives.  The  legislation,  H.R.  9464,  Exhibit  A,  is  an  emer- 
gency natural  gas  bill  which  addresses,  inter  alia,  the  critical  issue  of  the 
possibly  dramatic  shortage  of  natural  gas  in  the  interstate  market  which  is 
forecast  for  this  wnter.  The  essential  thrust  of  this  legislation  in  its  present 
form  is  the  deregulation  of  the  price  of  natural  gas  purchased  by  distressed 
interstate  pipeline.  -See,  H.R.  9464,  §§3-9.  The  question  of  deregulation  is 
intimately  connected  with  the  reasons  for,  the  scope  of,  and  the  impact  of  the 
claimed  shortage  of  natural  gas  supply  and  production.  Exhibit  C.  The  Sub- 
committ's  subpoena  seeks  information  regarding  that  alleged  shortages,  since 
the  extent  to  which  the  very  substantial  supplies  of  natural  gas  owned  by  the 
Federal  Government  have  been  made  available  to  the  public  is  an  important 
part  of  the  energy  supply  problem  in  the  interstate  natural  gas  market.  Ex- 
hibit C,  KH  7-8.  And  the  inquiry  is  thus  directly  related  to  pending  emergency 
legislation  from  the  Committee  which  affects  interstate  commerce,  natural  gas 
and  petroleum  and  consumer  affairs  and  consumer  protection.  Id. 

Moreover,  the  Subcommittee  has  been  consistently  concerned  with  whether 
the  natural  gas  industry  has  been  accurately  reporting  the  extent  of  its  re- 
serves. 1975  Natural  Gas  Hearings,  mpra,  at  1-3 ;  Exhibit  C.  The  Subcom- 
mittee subpoena  relates  directly  to  that  legitimate  on-going  concern  within  its 
jurisdiction.  In  addition,  the  Subcommittee  is  concerned  with  assessing  whether 
there  has  been  full  compliance  with  regulations  dealing  with  oil  and  gas  pro- 
duction on  Federal  lands,  as  this  question  relates  both  to  the  supply  of  natural 
gas  interstate  and  to  the  possible  roles  of  the  Federal  Trade  Commission  and 
the  Federal  Power  Commission,  agencies  whose  operations  are  within  the 
Subcommittee's  oversight  jurisdiction.  Exhibit  C.  Enforcement  of  due  diligence 
requirements — which  mandate  that  leaseholders  produce  for  the  public  from 
publicly-owned  reserves  at  reasonable  levels  or  lose  their  lease  rights,  30 
C.F.R.  §  250.33 — is  of  importance  to  a  coherent  national  policy  on  natural  gas, 
since  their  is  evidence  that,  notwithstanding  the  present  crisis,  production  of 
gas  from  Federal  lands  is  being  limited  in  violation  of  law.  -See,  Federal  Power 
Commi-ssion,  Offshore  Investgation :  Producible  Shut-in  Leases  (1974).^°  See 
also,  Letter  from  Hon.  John  E.  Moss  to  Hon.  Lewis  A.  Engman,  December  3, 
1975.  Exhibit  B,  at  5. 

Commencement  of  this  Action:  The  Temporary  Restraining  Order. — On  No- 
vember 24,  1975,  plaintiff  filed  with  this  Court  a  complaint  for  declaratory 
and  injunctive  relief,  a  motion  for  a  preliminary  injunction  and  a  motion  for 
a  temporary  restraining  order.  In  essense,  plaintiff  sought  to  restrain  the  FTC 


»  Natural  gas  production  from  offshore  Federally  leased  lands  accounted  for  24.5%  of 
all  sas  delivered  into  interstate  commerce  in   1974.  Exhibit  C,  !i   7. 

10  This  study  indicates  that  IfiS  producible  leases,  leases  within  which  oil  or  gas  is 
known  to  exist,  are  not  beintr  produced  by  the  lessee.  On  these  16S  producible  leases. 
108  leaseholders  have  received  extensions  beyond  the  period  in  which  a  lessee  is  expected 
to  produce  or  lose  his  lease.  The  leases  in  question  contain  proven  reserves  of  gas  of 
some  1.5  trillion  cubic  feet  of  roughly  two-thirds  of  this  winter's  expected  shortfall  in 
natural  gas  supply. 
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from  turning  over  to  the  Subcommittee  information  that  Ashland  had  sub- 
mitted to  the  Commission,  in  response  to  tlie  FTC's  order  under  15  U.S.C. 
§  46(b).  After  a  hearing  in  chambers,  this  Court,  on  November  24th,  ordered 
the  FTC,  its  officers  and  other  employees  be  temporarily  restrained  from  dis- 
closing to  any  third  parties,  including  members  of  the  United  States  Congress, 
the  confidential  trade  secrets  and  other  sensitive,  competitive  information  of 
plaintiff  relating  to  natural  gas  leases  and  estimated  reserves  and  ownership 
interest  of  such  leases,  which  data  was  provided  to  the  defendants  by  Ashland 
in  response  to  a  Section  6(b)  Special  Report  of  the  FTC.  (Emphasis  supplied.) 

This  Court  further  ordered  that  the  presently  named  defendants  should  show 
cause  why  a  preliminary  injunction  should  not  be  issued  against  those  de- 
fendants "in  accordance  with  the  prayer  for  relief  contained  in  plaintiff's 
Verified  Complaint."  By  stipulation  between  the  present  parties,  the  TRO  will 
remain  in  effect  until  January  20,  1976. 

During  the  in-chambers  proceedings,  this  Court  stated  that :  "I  want  to 
hold  the  case  temporarily  for  the  purpose  of  exploring  only  the  question  of 
how  much  of  an  exception  there  is  to  the  6(f)  restriction  under  circumstances 
such  as  these.  I  am  sure  there  are  cases  which  cover  the  point  as  to  whether 
Cogress,  in  its  legislative  function,  has  the  right  to  set  aside  its  own  legis- 
lation imposing  secrecy  on  other  parties.  I  am  not  making  the  finding  that 
Congress  is  not  entitled  to  the  information ;  I  am  only  holding  the  case  to 
explore  the  possible  exception  to  the  secrecy  rule  that  has  been  imposed  by 
6(f)."  Tr.  11/24/75,  at  3. 

The  Subcommittee's  Subpoena. — On  December  2,  1975,  the  Subcommittee 
authorized,  and  Congressman  Harley  O.  Staggers,  Chairman  of  the  full  Com- 
mittee, signed  a  subpoena  requesting  FTC  Chairman  Engman  to  appear  before 
the  Subcommittee  on  December  3,  1975  and  to  bring  with  him  any  and  all 
records  within  the  Federal  Trade  Commission's  control  or  custody  or  within 
the  Federal  Trade  Commission's  means  to  produce  appertaining  to  or  involving 
oil  and/or  gas  lease  extensions  on  Federal  lands,  including  Ashland  Oil,  Inc. 
and  including  all  correspondence  between  the  Federal  Trade  Commission 
and  Ashland  Oil,  Inc.  relating  in  any  manner  to  agreements  or  proposed 
agreements  to  hold  such  records  confidential  or  to  give  advance  notice  of  the 
release  thereof.  H.R.  Rep.  No.  94-756,  94th  Cong.,  1st  Sess.  3^  (1975).  Ex- 
hibit B. 

On  December  2nd,  the  subpoena  was  served  on  defendant  Engman.  Although 
Chairman  Moss  would  not  agree  to  an  extension  of  the  return  date,  he  in- 
formed Mr.  Engman,  in  a  latter  dated  December  3,  1975,  that  "in  deference 
to  Judge  Corcoran  and  the  needs  of  the  judicial  branch,  this  Subcommittee 
plans  no  enforcement  action  of  this  subpoena  until  after  the  Court  has  con- 
sidered" the  questions  arising  in  the  instant  case.  H.R.  Rep.  No.  94-756,  94th 
Cong.,  1st  Sess.  5   (1975).  Exhibit  B. 

The  House  Resolution. — On  December  18,  1975,  the  House  of  Representatives 
agreed  to  House  Resolution  No.  899.  121  Cong.  Rec.  12,918-919  (daily  ed. 
December  18,  1975 ) .  Section  1  of  the  Resolution  provides : 

Resolved,  That  the  chairman  of  the  Sul)committee  on  Oversight  and  Investi- 
gations of  the  Committee  on  Interstate  and  Foreign  Commerce  is  authorizetl 
to  intervene  and  appear  in  the  pending  action  entitled  'Ashland  Oil  Incor- 
porated, plaintiff  against  Federal  Trade  Commission,  et  al..  defendant,'  Civil 
Action  75-1956,  United  States  District  Court  for  tlie  District  of  Columbia  on 
behalf  of  the  Committee  on  Interstate  and  Foreign  Commerce  in  order  to 
secure  information  relating  to  natural  gas  reserves  now  in  the  possession  of 
the  Federal  Trade  Commission  for  the  use  of  the  committee  and  the  House. 

Pursuant  to  Section  2  of  the  Rseolution,  Chairman  Moss  with  the  approval 
of  the  Committee  Chairman  and  the  Speaker  of  the  House  of  Representatives 
has  appointed  undersigned  counsel  to  represent  him  in  his  capacity  as  repre- 
sentative of  the  Subcommittee,  the  Committee  and  the  House.  By  counsel, 
Chairman  Moss  seeks  to  intervene  as  a  party  defendant  in  this  litigation  in 
order  subsequently  to  oppose  plaintiff's  motion  for  a  preliminary  and  perma- 
nent injunction  and  thereby  to  protect  the  constitutional  right  of  the  House, 
the  Committee,  and  the  Subcommittee  to  gather  information  necessary  to  Con- 
gress' legislative  functions. 

ARGUMENT 

Rule  24,  Fed.  R.  Civ.  P.,  governs  intervention  by  a  third  party  into  an  on- 
going lawsuit.  The  Rule  provides,  in  pertinent  part: 
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(a)  Intervention  of  Right.  Upon  timely  application  anyone  shall  be  permitted 
to  intervene  in  an  action.  .  .  .  (2)  when  the  applicant  claims  an  interest  re- 
lating to  the  property  or  transaction  which  is  the  subject  of  the  action  and 
he  is  so  situated  that  the  disposition  of  the  action  may  as  a  practical  matter 
impair  or  impede  his  ability  to  protect  that  interest,  unless  the  applicant's 
interest  is  adequately  represented  by  existing  parties.  .  .  . 

(h)  Permissive  Intervention.— Vitou  timely  application  anyone  may  be  per- 
mitted to  intervene  in  an  action:  ...  (2)  when  an  applicant's  claim  or  de- 
fense and  the  main  action  have  a  question  of  law  or  fact  in  common. 

That  Rule  recognizes  that  "a  lawsuit  often  is  not  merely  a  private  fight  and 
will  have  implications  on  those  not  named  as  parties."  7A  C.  Wright  &  A. 
Miller,  Federal  Practice  and  Procedure  464  (1972)  (hereinafter  "Wright  & 
Miller").  And,  in  giving  proper  weight  to  the  claims  of  a  potential  intervenor 
whose  legitimate  interests  are  affected  by  litigation,  it  is  a  basic  principle 
that  Rule  24  "is  to  be  given  a  liberal  construction."  Id.  at  473. 

Under  the  circumstances  of  this  case.  Chairman  Moss  clearly  has  a  right  to 
intervene  as  defendant  under  Rule  24(a).  Mr.  Moss  also  should  be  allowed 
permissive  intervention  as  defendant  pursuant  to  Rule  24(b). 

The  very  purpose  of  plaintiff's  action  is  to  prevent  Chairman  Moss,  the 
Subcommittee,  the  Committee  and  the  whole  House  from  obtaining  information 
from  the  FTC :  thus  plaintiff's  action  is  designed  to  frustrate  the  very  interest 
applicant  seeks  to  represent. 

I.  Chairman  Moss  Has  a  Right  to  Intervene  Under  Rule  2-4 (a)  (2),  Federal 

Rules  of  Civil  Procedure 

A.  Chairman  Moss  Has  an  Interest  Relating  to  the  Property  or  Transaction 
Which  Is  the  Subject  of  the  Action 

As  a  general  matter,  the  "interest"  which  courts  will  require  for  Rule 
24(a)  (2)  intervention  includes  "a  direct,  substantial,  legally  protectable  in- 
terest in  the  proceedings."  Hohson  v.  Hansen,  44  F.R.D.  18,  24  (D.D.C.  1968). 
See  also,  Wright  &  Miller,  sui)ra,  at  503-05.  But  the  Court  of  Appeals  has  made 
clear  that  the  Rule  24(a)(2)  "interest"  does  not  have  to  be  "a  specific  legal 
or  equitable  interest,"  Xuesse  v.  Camp,  385  F.2d  694,  400  (D.C.  Cir.  1967),  and 
that  courts  should  look  to  the  policy  underlying  the  interest  requirement  which 
is  "to  dipose  of  lawsuits  by  involving  as  many  apparently  concerned  persons 
as  is  compatible  with  efficieney  and  due  process."  Smuck  v.  Hoison,  408  F.2d 
175,  179-80  (D.C.  Cir.  1969).  The  interest  requirement  "should  be  viewed  as 
a  prerequisite  rather  than  relied  upon  as  a  determinative  criterion  for  inter- 
vention. If  barriers  are  needed  to  limit  extension  of  the  right  to  intervention, 
the  criteria  of  practical  harm  to  the  applicant  and  the  adequacy  of  repre- 
sentation by  others  are  better  suited  to  the  task."  Id.  Sec  also,  Wright  & 
Miller,  supra,  507-11.  ("There  is  not  a  significant  number  of  cases  in  which 
intervention  under  Rule  24(a)(2)  has  been  denied  on  the  ground  that  the 
absentee  did  not  have  the  kind  of  interest  the  rule  requires.") 

Chairman  Moss,  applicant  for  intervention,  clearly  has  a  direct,  substantial, 
legally  protectable  interest  in  the  proceedings.  The  basic  issue  in  this  case  is 
whether  the  FTC  will  turn  over  to  Chairman  Moss's  Subcommittee  information 
relating  to  plaintiff.  Complaint,  !I^  6-11.  By  order  of  this  Court,  the  FTC  is 
now  temporarily  restrained  from  turning  over  to  the  Subcommittee  certain 
data  pertaining  to  plaintiff.  Sec  pp.  8-9.  supra.  And  the  material  which  this 
Court  has  prevented  the  FTC  from  delivering  to  the  Subcommittee  has  now 
been  subpoenaed  by  the  Subcommittee  pursuant  to  House  of  Representatives' 
authorization.  See  pp.  2-8,  supra.  Moreover,  the  whole  House  of  Representatives 
has  authorized  Chairman  Moss  to  intervene  in  this  litigation  on  behalf  of  the 
House  Committee  on  Interstate  and  Foreign  Commerce  in  order  to  secure  the 
contested  information.  See  p.  10,  supra.  Accordingly,  the  applicant  for  inter- 
vention has  that  kind  of  direct  and  substantial  interest  which  satisfies  the 
"interest"  requirement  of  Rule  24(a)(2). 

Moreover,  the  House,  the  Committee,  and  the  Subcommittee,  all  of  whom 
are  represented  by  the  applicant  for  intervention,  have  substantial  broader 
interests  in  this  litigation  beyond  obtaining  the  information  at  issue. 

First,  this  ease  clearly  implicates  the  Congress'  constitutional  power  to  in- 
vestigate in  aid  of  legitimate  legislative  functions.  See.  e.g..  McGrain  v.  Daugh- 
erty,  273  U.S.  135  (1927)  ;  Watkins  v.  Vnited  States,  354  U.S.  178  (1957)  ;  and 
Eastland  v.   United  States  Servicemen's  Fund,  421  U.S.   491    (1975).   As  the 
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Supreme  Court  noted  in  Watkins,  the  constitutional  "power  of  Congress  to 
conduct  investigations  is  inherent  in  tlie  legislative  process  .  .  ."  and  that 
"power  is  broad."  354  U.S.  at  187.  And  plaintii3f's  complaint  and  this  Court's 
order  temporarily  restraining  the  FTC  from  handing  over  information  to  the 
Congress,  clearly  constitute  a  threat  to  the  Congress's  legitimately  involved 
constitutional  power,  see  pp.  2-8,  supra,  and  thus  create  an  "interest"  that 
justifies  applicant's  intervention  in  this  proceeding. 

Second,  as  a  matter  of  statutory  law,  this  case  threatens  the  proper  relation- 
ship between  Congress  and  the  Federal  Trade  Commission.  The  role  of  the 
Executive  in  the  affairs  of  this  vital  agency  is  limited,  in  the  main,  to  appoint- 
ment and  removal  of  its  Commissioner.  15  U.S.C.  40.  Thus,  the  FTC  has  been 
traditionally  considered  an  arm  or  agent  of  the  Congress.  Hutnphrey's  Executor 
v.  United  States,  295  U.S.  602,  624  (1935)."  The  interpretation  of  Section  6(f) 
of  the  Federal  Trade  Commission  Act,  15  U.S.C.  46(f),  urged  by  plaintiff 
would  substantially  undermine  the  access  of  Congress  to  the  records  main- 
tained by  its  agent,  the  Federal  Trade  Commission.  Again,  this  statutory  ques- 
tion clearly  implicates  the  scope  of  Congressional  powers  and  creates  an 
"interest"  that  further  justifies  applicant's  intervention  in  the  above-captioned 
matter.  Moreover,  the  question  of  statutory  interpretation  posed  by  this  case 
could  have  broad  implications  for  Congress's  ability  to  obtain  information 
from  the  Executive  Branch,  since  there  are  nearly  100  statutes  which,  like 
§  6(f),  prohibit  disclosure  of  information  by  an  Executive  agency  but  which  do 
not  expressly  bar  disclosure  to  Congress.  See,  H.Rep.  No.  94-756,  94th  Cong., 
1st  Sess.  23  (1975)  ;  Hearings  on  Contempt  Proceedings  Against  Secretary  of 
Commerce  Rogers  C.  B.  Morton  of  the  Subcommittee  on  Oversight  and  In- 
vestigations of  the  House  Committee  on  Interstate  and  Foreign  Commerce, 
94th  Cong.,  1st  Sess.  211-54   (1975). 

Third,  as  a  matter  of  policy,  the  information  sought  by  the  Subcommittee 
relates  to  a  number  of  important  national  energy  problems  before  the  Con- 
gress ;  the  adequacy  of  supply  and  production  of  natural  gas ;  the  adequacy  of 
supply  and  production  from  reserves  on  Federal  lands  as  these  questions  relate 
to  the  interstate  market  for  natural  gas ;  the  accuracy  of  reporting  on  natural 
gas  reserves  by  private  industry ;  the  enforcement  of  lease  requirements  by 
relevant  Federal  agencies  as  these  questions  relate  to  the  interstate  market 
for  natural  gas :  and,  most  importantly,  the  passage  of  pending  emergency 
natural  gas  legislation.  See,  pp.  6-7,  supra.  Thus,  in  this  respect  too,  applicant 
has  an  "interest"  which  justifies  intervention  in  this  matter. 

B.   Chairman  Moss  Is  So  Situated  That  Disposition  of  the  Action  May  as  a 
Practical  Matter  Impair  or  Impede  His  Ability  to  Protect  That  Interest 

It  is  generally  agreed  that  "in  determining  whether  disposition  of  the  action 
will  impede  or  impair  the  applicant's  ability  to  protect  his  interest  the  question 
must  be  put  in  practical  terms  rather  than  in  legal  terms."  Wright  &  Miller, 
supra,  at  514.  If  applicant  is  not  allowed  to  intervene,  his  interest  will  be 
adversely  affected  both  practically  and  as  matter  of  law. 

Obviously,  as  a  practical  matter,  the  ability  of  Chairman  Moss,  acting  on 
behalf  of  the  House,  the  Committee  and  the  Subcommittee,  to  obtain  the  con- 
tested information  from  the  FTC  will  be  impaired  if  this  Court  were  perma- 
nently to  enjoin  the  FTC  from  disclosing  the  information  "to  any  third  parties, 
including  members  of  the  United  States  Congress."  Order,  November  24,  1975, 
at  2.  Moreover,  the  broader  constitutional,  statutory  and  policy  interests  of. 
applicant  will  also  be  practically  impaired  or  impeded  if  he  is  not  allowed  to 
assert  those  interests   in   this  litigation  and   an   order  prohibiting  release  to 


"As  the  Supreme  Court  stated  in  Humphrey's  Executor,  supra:  The  Commissioner's 
"duties  are  neither  politieal  nor  executive  but  predominantly  quasi-judicial  and  quasi- 
legislative."  295  U.S.  at  624. 

See,  H.Rep.  No.  5.3.S.  R.'^.rd  Cong.,  2d  Sess.  6  (1914).  As  Rep.  F.  C.  Stevens  of  Minnesota, 
who  was  one  of  the  bill's  principal  spokesmen  in  debate,  stated  : 

The  legislative  function  of  this  commission  is  evident  .... 

It  has  the  power  to  inrestiqate  for  the  benefit  of  Confjress.  It  reallji  performs  the 
functions  of  a  committee  of  Congress  in  the  line  of  investigation  and  compilation  and 
recommendation.  It  can  ascertain  all  of  the  facts,  as  we  constitutionally  have  the  power 
to  do,  or  we  can  commit  that  power  to  a  commission  or  to  a  committee  to  do  that.  That 
is  what  we  do  in  this  case.  It  is  an  especially  valuable  function.  ...  .51  Cong.  Rec.  1493.5 
(1914).    (Emphasis  supplied.) 

Rep.  Stevens  was  a  member  of  the  conference  committee,  and  this  statement  was 
made  to  the  House  to  explain  the  final  bill  that  emerged  from  the  conference — and  which 
was  ultimately  adopted. 
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applicant  by  the  FTC  is  entered.  Similarly,  as  a  matter  of  law,  after  such  a 
holding,  subsequent  attempts  to  enforce  the  Subcommittee's  outstanding  sub- 
poena against  the  FTC  would  have  to  confront  a  final  order  in  the  instant 
action  barring  the  FTC  was  giving  applicant  the  subpoenaed  information. 

Accordingly,  the  second  requirement  of  Rule  24(a)  (2)— that  the  disposition 
of  the  action  will  impair  applicant's  ability  to  protect  his  interest — is  also 
satisfied  by  the  motion  to  intervene. 

C.  Applicant's  Interests  Are  Not  Being  Adequately  Represented  hy  the  Existing 
Parties 

The  language  of  Rule  24(a)  (2)  that,  once  the  first  two  requirements  of  the 
Rule  have  been  satisfied,  intervention  is  a  matter  of  right  "unless  the  appli- 
cant's interest  is  adequately  represented  by  existing  parties"  has  been  con- 
clusively interpreted  to  shift  the  burden  of  persuasion  and  "to  allow  inter- 
vention whenever  there  is  a  significant  possibility  that  the  representation 
may  prove  inadequate.  .  .  ."  Wright  &  Miller,  siijrra  at  521,  citing  Neusse  v. 
Camp,  supra.  This  language,  which  was  embodied  in  the  1966  amendments  to 
the  civil  rules,  reflected  a  change  "in  the  direction  of  making  intervention 
more  freely  available."  Wright  &  Miller,  supra,  at  522.  And  it  is  well  estab- 
lished that  the  most  important  factor  in  determining  adequacy  of  represen- 
tation is  how  the  interest  of  the  absentee  compares  with  the  interests  of  the 
present  parties.  //  the  interest  of  the  absentee  is  not  represented  at  all  or  if  all 
existing  parties  are  adverse  to  him  then  he  is  not  adequately  represented.  Id. 
at  524.  (Emphasis  supplied.) 

The  unique  interests  of  applicant,  which  this  litigation  implicates,  are  not 
being  represented.  The  broad  constitutional,  statutory  and  policy  interests  of 
applicant,  and  of  the  House,  Committee  and  Subcommittee  on  whose  behalf 
he  seeks  to  intervene,  are  uniquely  those  of  the  Congress  of  the  United  States, 
see  pp.  13-15,  supra,  and  cannot  be  adequately  represented  by  the  Federal 
Trade  Commission  and  its  Commissioners  or  by  their  lawyers  from  the  De- 
partment of  Justice,  one  of  the  main  departments  of  the  Executive  Branch. 
It  must  be  emphasized  that,  as  has  been  noted,  this  case  intrudes  upon  the 
broad  constitutional  power  of  the  Congress  to  gather  information.  Only  appli- 
cant can  fully  and  adequately  assert  the  constitutional  powers  of  his  coordinate 
branch. 

Moreover,  even  though  the  FTC,  and  its  counsel  from  the  Department  of 
Justice,  are  defending  this  action,  their  defense  may,  nonetheless,  be  adverse 
to  the  broad  Congressional  interests  represented  by  applicant.^-  Under  the 
interpretation  of  §6(f)  urged  by  plaintiffs,  the  FTC  would  have  greater  inde- 
pendence from  the  Congress  than  applicant  believes  is  warranted.  Thus,  the 
FTC's  position — and  the  specific  principles  or  canons  of  construction  that  it 
adopts — may  be  adverse  to  the  interest  of  the  House  of  Representatives.  Sim- 
ilarly, the  Department  of  Justice's  position  in  this  litigation  may  be  adverse 
to  that  of  the  House,  the  Committee  and  the  Subcommittee.  As  was  recognized 
even  during  the  in-chambers  hearing  before  this  Court,  Tr.  11/24/75,  at  5,  the 
Subcommittee  has  been  seeking  information  from  the  Secretary  of  Commerce 
regarding  the  so-called  Arab  Boycott  and  the  Secretary  was  represented  by  the 
Department  of  Justice,  which  recommended  a  position  adverse  to  the  one 
advanced  by  the  Subcommittee.  See,  H.Rep.  No.  94-756.  94th  Cong.,  1st  Sess. 
24  (1975)  ;  Hearings  on  the  Contempt  Proceedings  Against  Secretary  of  Com- 
merce Rogers  C.  B.  Morton  of  the  Suhcommittee  on  Oversight  and  Investiga- 
tions of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  94th  Cong., 
1st  Sess.  \T2-15  (1975)  (Opinion  of  the  Attorney  General).  The  lawyers  of  the 
Executive   Branch   cannot,   therefore,    be  presumed   to  urge   the  constitutional 


12  Plaintiflf  may  argue  that  the  interests  of  applicant  and  the  present  defendants,  while 
not  Identical,  are  nonetheless  similar.  But  even  if  this  were  so,  which  applicant  does  not 
concede,  intervention  would  still  be  appropriate  in  this  case.  As  Wright  &  Miller  have 
observed  : 

...  It  has  been  increasingly  recognized  in  recent  cases  that  'interests  need  not  be 
wholly  "adverse"  before  there  is  a  basis  for  concluding  that  existing  representation  of 
a  "different"  interest  may  be  inadequate.'  Parties  quite  properly  tailor  their  own  pre- 
sentation to  the  interest  that  each  of  them  has.  If  there  is  a  significant  difference  between 
the  interest  of  the  absentee  and  that  of  the  party,  there  is  a  risk  that  the  party  will  not 
provide  adequate  representation  of  the  interest  of  the  absentee  .  .  .  .  aU  reafionable 
douhti^  nhoidd  be  resolved  in  favor  of  nllovinq  the  absentee,  who  has  an  interest  different 
from  that  of  ani/  existing  parti/,  to  intervene  so  that  he  mail  be  heard  on  his  own  be- 
half ....  Wright  &  Miller,  supra,  at  5.33.    (Emphasis  supplied;   citations  omitted.) 
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prerogatives  of  the  Congress  with  the  same  force  as  the  representatives  of 
Congress,  since  the  Executives,  in  other  contexts,  does  not  share  the  Congress's 
broad  view  of  its  constitution  power  to  obtain  information. 

Accordingly,  the  third  requirement  of  Rule  24(a)(2)  is  also  satisfied  in  this 
case.  And  thus,  this  Court  should  rule  that  applicant  can  intervene  as  a  matter 
of  right  to  defend  the  above-captioned  action. 

//.  Chairman  Moss  Should  Also  be  Allowed  To  Intervene  Under  Rule  2// (5)  (2), 

Federal  Rules  of  Civil  Procedure 

Under  Rule  24(b)(2),  the  Rule  governing  permissive  intervention,  applicant 
should  also  be  allowed  to  participate  as  a  defendant  in  this  lawsuit.  Obviously, 
applicant's  defense  has  questions  of  law  and  fact  in  common  with  the  main 
action.  See  generally,  Wright  &  Miller,  supra,  at  538-46.  The  factual  setting 
of  this  litigation  arises,  of  course,  out  of  Chairman  Moss'  request,  now  em- 
bodied in  a  Subcommittee  subpoena,  that  the  FTC  provide  the  Subcommittee 
with  certain  information  relating  to  plaintiff.  Thus,  many  possible  factual 
disputes  which  will  arise  in  the  litigation  between  the  present  parties  are  ones 
which  would  arise  in  the  course  of  applicant's  defense.  Similarly,  the  basic 
legal  question  regarding  the  construction  of  §6(f)  of  the  Federal  Trade  Com- 
mission Act  is  common  to  applicant's  defense  and  the  main  action.  Accordingly, 
Intervention  Rule  24(b)  (2)  should  be  allowed. 

CONCLUSION 

For  the  reasons  set  forth  above.  Chairman  Moss  requests  that  this  Court 
grant  his  motion  to  intervene  as  defendant.  In  uring  this  ruling.  Chairman 
Moss  wishes  to  emphasize,  however,  that  by  seeking  to  intervene  in  this  liti- 
gation he  does  not  waive  any  constitutional  privileges  such  as  the  one  afforded 
by  Article  I,  §  6. 

Respectfully  submitted, 

Joseph  A.  Califano,  Jr., 
Richard  M.   Cooper, 
Benjamin  W.  Heineman,  Jr., 
Williams,   Connolly  &  Califano, 
Attorneys  for  Congressman  John  E.  Moss. 
Dated :  January  G,  1976. 

certificate  of  service 

I  hereby  certify  that  copies  of  the  foregoing  Motion,  Memorandum  and 
Answer  were  hand  delivered  to  Ray  S.  Bolze,  Esquire,  1730  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20006,  attorney  for  Ashland;  and  Jeffrey 
Axelrad,  Esquire,  Civil  Division,  Department  of  Justice,  Tenth  and  Pennsyl- 
vania Ave.,  N.W.  Washington  D.C.  20530,  this  6th  day  of  January,  1.976. 

Benjamin  W.  Heineman,  Jr. 


Exhibit  30 

Correspondence   Regarding   Senate  Appearance   in   Lovett 
Limiting  the  Operation  of  Cer'tain  Statutes 

(Report  No.  1117,  Committee  on  the  Judiciary,  House  of  Representatives, 
78th  Congress,  2nd  Session,  pps.  3-4. ) 

Department  of  Justice, 
Washington,  D.C,  December  8,  19^3. 
Hon.  John  H.  Kerr, 
House  of  Representatives,  Washington,  D.C. 

Dear  Judge  Kerr  :  I  have  your  letter  of  December  4,  in  connection  with  the 
suits  filed  in  the  Court  of  Claims  by  Messrs.  Watson.  Dodd,  and  Lovett,  to 
recover  salaries  terminated  pursuant  to  section  304  of  Public  Law  132. 

Enclosed  is  a  copy  of  a  letter  which  I  have  sent  to  the  Speaker  of  the  House. 
I  agree  that  under  the  circumstances  here  involved  the  Congress  should  be 
afforded  an  opportunity  to  be  represented  by  its  own  counsel.  You  will  observe 
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that  in  my  letter  to  the  Speaker,  I  have  advised  liim  that  I  sliall  he  glad  to 
suggest  to  the  court  that  anyone  selected  by  the  Congress  be  given  the  right 
to  file  a  brief  and  to  argue  on  behalf  of  its  position. 
With  kindest  regards. 
Sincerely  yours, 

Francis  Biddle, 
Attorney  General. 

December  6,  1943. 
Hon.  Sam  Rayburn, 
Speaker  of  the  House  of  Representatives,  Washington,  D.C. 

My  Dear  Mr.  Speaker  :  Petitions  have  been  filed  in  the  Court  of  Claims  on 
behalf  of  Messrs.  Dodd,  Watson,  and  Lovett,  demanding  judgment  for  pay 
alleged  to  have  been  earned  after  November  15,  1943,  for  services  rendered 
the  respective  departments  by  which  they  are  employed.  These  cases  arise  under 
the  act  of  July  12,  1943.  Public,  No.  132,  Seventy-eight  Congress,  first  session. 
A.S  you  may  recall,  section  304  of  the  act  provided  as  follows : 

"No  part  of  any  appropriation,  allocation,  or  fund  (1)  which  is  made  avail- 
able under  or  pui'suant  to  this  Act,  or  (2)  which  is  now,  or  which  is  hereafter 
made,  available  under  or  pursuant  to  any  other  Act,  to  any  department, 
agency,  or  instrumentality  of  the  United  States,  shall  be  used,  after  November 
15,  1943,  to  pay  any  part  of  the  salary,  or  other  compensation  for  the  personal 
services  of  Goodwin  B.  Watson,  William  E.  Doodd,  Junior,  and  Robert  Morss 
Lovett,  unless  prior  to  such  date  such  person  has  been  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate :  Provided.  That  this 
section  shall  not  operate  to  deprive  any  such  person  of  payment  for  leaves  of 
absence  or  salary,  or  of  any  refund  or  reimbursement,  which  have  accrued 
prior  to  November  15,  1943:  Provided  further.  That  this  section  shall  not  oper- 
ate to  deprive  any  such  person  of  payment  for  services  performed  as  a  member 
of  a  jury  or  as  a  member  of  the  armed  forces  of  the  United  States  nor  any 
benefit,  pension,  or  emolument  resulting  therefrom." 

At  the  time  that  this  bill  was  before  the  President  for  approval  or  veto  the 
question  of  constitutionality  was  raised.  It  was  his  view  as  stated  in  his 
message  that  the  provision  was  unconstitutional.  He  nevertheless  approved  the 
bill  because  of  the  urgency  of  the  Government's  need  for  the  appropriations 
which  would  have  been  vetoed  along  with  this  provision. 

The  Department  of  Justice  proposes  to  file  demurrers  to  the  petitions.  The 
vital  questions  involved  are  the  constitutional  questions,  which,  in  my  judg- 
ment, can  appropriately  be  raised  and  disposed  of  by  demurrer. 

It  is  my  purpose  to  give  the  court  the  benefit  of  as  candid  an  analysis  as  I 
can  make.  However,  my  position  concurs  with  the  President's.  I  think  it  the 
right  position.  It  is  at  odds  with  the  position  of  the  Congress.  In  these  cir- 
cumstances I  feel  that  the  Congress  should  be  afforded  an  opportunity  to  be 
represented  by  their  own  counsel.  I  shall  be  glad  to  suggest  to  the  court  that 
anyone  you  may  select  be  given  the  right  to  file  a  brief  and  to  argue  on  behalf 
of  the  position  of  the  Congress.  I  shall  also  be  glad  to  confer  with  whomever 
you  name  for  the  purpose  of  working  out  the  best  procedures  finally  to  dispose 
of  these  cases. 

I  regret  that  in  these  cases  I  find  it  impossible  to  advocate  with  conviction 
the  views  of  the  Congress. 

I  have  sent  a  similar  letter  to  the  Vice  President. 
Sincerely  yours, 

,  Attorney  General. 


Department  of  Justice, 
Washington,  D.C,  December  15,  19^8. 
Hon.  John  H.  Kerr, 
House  of  Representatives,  Wa.shington,  D.C. 

Dear  Judge  Kerr  :  Confirming  today's  telephone  conversation  with  you,  I 
shall,  of  course,  be  happy  to  arrange  with  the  court  so  that  counsel  selected  by 
the  House  or  by  your  committee  shall  have  the  right  to  file  a  brief  and  argue  on 
behalf  of  the  po.sition  of  the  Congress  in  the  Dodd,  Watson,  and  Lovett  cases. 
It  is  for  the  Congress  to  decide  how  the  selection  of  counsel  shall  be  made, 
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whether  the  two  Houses  wish  to  act  jointly  or  separately,  and  whether  they 
wish  to  act  by  the  appropriate  committees  or  by  resolution  of  either  or  both 
Houses. 

With  kindest  regards. 
Sincerely  yours, 

Francis  Biddle, 
Attorney  General. 

Department  of  Justice, 
Washington,  D.C.,  January  31,  194-i- 
Hon.  John  H.  Kerr, 
House  of  Representatives,  Washington,  D.C. 

My  Dear  Judge  Kerr  :  As  you  know,  we  have  had  several  conferences  since 
I  received  your  letter  of  January  19,  1!>44,  in  an  attempt  to  make  arrangements 
which  would  satisfy  the  Congress  that  the  issues  in  these  cases  were  presented 
in  such  a  way  as  to  raise  the  constitutional  claims  of  the  Congress  fairly  and 
adequately.  Under  the  statutes  applicable  I  cannot  divest  myself  of  the  respon- 
sibility to  defend  the  interests  of  the  United  States  in  these  suits.  However,  I 
think  it  in  the  interests  of  the  United  States  that  the  pleadings  should,  in  the 
judgment  of  your  counsel,  properly  raise  such  issues  as  he  deems  relevant  to 
the  constitutional  claims  of  the  Congress  and  that  the  proof  should  comprehend 
such  facts  as  he  deems  material  in  support  of  those  claims.  Also,  of  course,  as 
I  have  said  before  he  should  have  entire  freedom  in  filing  briefs  and  making 
oral  arguments  in  support  of  the  position  of  the  Congress. 

I  understand  that  your  counsel  feels  that  general  traverses  will  fully  satisfy 
these  purposes  as  pleadings  in  the  cases,  and  I  am  prepared  to  file  such  general 
traverses.  I  will  also  make  appropriate  arrangements  so  that  he  can  put  before 
the  court  the  proof  that  he  deems  necessary  and  which  is  appropriate  to  support 
the  congressional  claims. 

I  trust  that  this  solution  of  the  matter  will  be  considered  by  your  committee 
satisfactorily  to  meet  what  you  deem  are  the  rights  of  Congress  in  this  situ- 
ation. 

With  kindest  regards. 
Sincerely  yours, 

Francis  Biddle, 
Attorney  General. 


Exhibit  31 

Department  Memo  Prior  to  Filing  Smith  Case 

Office  of  the  Solicitor  General, 
Washington,  D.C,  January  21,  1931. 

Memorandum  fob  the  Attorney  General 

quo  warranto  IX  THE  DISTRICT  OF  COLUMBIA 

Sections  1538-1540  of  the  Act  of  March  3,  1901,  c.  854,  31  Stat.  1189,  1419- 
1420,  provide  as  follows : 

"Sec  1538.  Against  Whom  Issued. — A  quo  warranto  may  be  issued  from 
the  supreme  court  of  the  District  in  the  name  of  the  United  States — 

"First.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully  holds  or 
exercises  within  the  District  a  franchise  or  public  office,  civil  or  military,  or 
an  oflBce  in  any  domestic  corporation. 

"Second.  Against  any  one  or  more  persons  who  act  as  a  corporation  within 
the  District  without  being  duly  authorized,  or  exercise  within  the  District 
any  corporate  rights,  privileges,  or  franchises  not  granted  them  by  the  laws 
in  force  in  said  District. 

"And  said  proceedings  shall  be  deemed  a  civil  action. 

"Sec  1539.  Who  May  Institute. — The  Attorney-General  or  the  district  at- 
torney may  institute  such  proceeding  on  his  own  motion,  or  on  the  relation 
of  a  third  person.  But  such  writ  shall  not  be  issued  on  the  relation  of  a  third 
person  except  by  leave  of  the  court,  to  be  applied  for  by  the  relator,  by  a 
petition  duly  verified,  setting  forth  the  grounds  of  the  application,  or  until  the 
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relator  shall  file  a  bond  with  sufficient  surety,  to  be  approved  by  the  clerk  of 
the  court,  in  such  penalty  as  the  court  may  prescribe,  conditioned  for  the  pay- 
ment by  him  of  all  costs  incurred  in  the  prosecution  of  the  writ  in  case  the 
same  shall  not  be  recovered  from  and  paid  by  the  defendant. 

"Sec.  1540.  If  Attorxey-General  and  District  Attorney  Refuse. — If  the 
Attorney-General  and  district  attorney  shall  refuse  to  institute  such  proceeding 
on  the  request  of  a  person  interested,  such  person  may  apply  to  the  court  by 
verified  petition  for  leave  to  have  said  writ  issued ;  and  if  in  the  opinion  of 
the  court  the  reasons  set  forth  in  said  petition  are  suflBcient  in  law,  the  said 
writ  shall  be  allowed  to  be  issued  by  any  attorney,  in  the  name  of  the  United 
States,  on  the  relation  of  said  interested  person,  on  his  compliance  with  the 
condition  prescribed  in  the  last  section  as  to  security  for  costs." 

These  provisions  are  included  as  Sections  231-211  of  Title  4  of  the  Code  of 
the  District  of  Columbia,  published  in  1930.  Sections  1541-1545  of  the  Act  of 
March  3,  1941,  supra,  contain  additional  provisions  relating  to  procedure  in 
quo  icarranto  cases. 

Apparently  only  one  case  has  ever  arisen  under  these  provisions.   In  1914 
one  Frizzell,   a   taxpayer,   proceeded  as  relator   in   quo   warranto   against   one 
Newman,  who  was  claiming  to  hold  the  otfice  of  Commissioner  of  the  District 
of  Columbia.  The  Court  of  Appeals  of  the  District  of  Columbia  held  that  any 
citizen  and   taxpayer  was   a    "person   interested"   within   the   meaning   of   the 
quo  warranto  provisions   (42  App.  D.C.  78).  Thereafter  a  jury  in  the  Supreme 
Court  of  the  District  of  Columbia  found  that  Newman   was  not  qualified  to 
hold  the  office  and  the  Court  of  Appeals  of  the  District  affirmed  a  judgment 
ousting  him  from  the  office   (43  App.  D.C.  53).  On  a  writ  of  error  to  the  Su- 
preme Court  of  the   United    States   this   judgment   was   reversed.    Xetcman   v. 
U.S.  ex  rel.  Frizzell,  238  U.S.  537.  The  Supreme  Court  held  that  a  person  who 
had  no  interest  other  than  that  of  an  ordinary  citizen  and  taxpayer  was  not 
a  "person  interested"  and  that  accordingly  he  could  not  maintain  the  proceed- 
ing. In  its  opinion  the  Court  called  attention  to  the  fact  that  prior  to  1901 
there  was  no  basis  for  a  proceeding  in  quo  warranto  in  the  District  and  that 
(p.  551)   "there  have  been  few,  if  any.  cases  brought  to  test  the  title  of  J'ed- 
eral  officers."  But  the  Act  passed  in  1901  allowed  such  an  action  to  be  brought 
in  a  proper  case.  The  Court  said  that   the  provisions   were   general   in   their 
nature  and  applied  to  officers  of  the  United  States  as  well  as  to  officers  of  the 
District,  saying   (p.  552)  : 

"It  was  probably  because  of  this  fact,  that  National  officers  might  be  in- 
volved, that  the  Attorney-General  of  the  United  tSates  was  given  power  to  in- 
stitute such  proceedings — instead  of  leaving  that  power  to  the  District  Attorney 
alone  as  would  probably  have  been  the  case  if  only  District  officers  were 
referred  to  in  the  Code. 

******* 

"This  fact  also  shows  that  §§  1538-1540  of  the  District  Code,  in  proper  cases, 
instituted  by  proper  officers  or  persons,  may  be  enforcible  against  National 
officers  of  the  United  States." 

Accordingly  it  seems  that  there  can  be  no  doubt  that  the  Attorney  General 
may    proceed    under    Sections    1538-1540    of    the    District    Code    to    determine 
whether  the  members  of  the  Federal  Power  Commission  are  entitled  to  the 
offices  which  they  claim  to  hold. 
Respectfully  submitted, 

Erwin  N.  Griswold,  Attorney. 


Exhibit  32 

Department  Correspondence  Regarding  Smith 

February  6,  1931. 
Hon.  Leo  A.  Rover, 
U.S.  Attorney,   Washington,  D.C. 

My  Dear  Mr.  Rover  :  There  has  been  laid  before  me  a  copy  of  Senate  Reso- 
lution 415  to  which  you  have  directed  my  attention  and  which  requests  you 
to  institute  proceedings  in  quo  warranto  to  test  the  right  of  Mr.  George  Otis 
Smith  to  hold  office  as  a  member  of  the  Federal  Power  Commission. 
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I  know  of  no  good  reason  why  this  Department  should  throw  any  obstacles 
in  the  way  of  having  this  question  settled  in  the  courts.  On  the  contrary,  we 
should  do  all  that  is  necessary  to  satisfy  the  request  of  the  Senate  that  the 
matter  be  adjudicated.  I  doubt  if  quo  warranto  proceedings  can  be  maintained 
under  the  code  of  the  District  of  Columbia  unless  you  or  I  authorize  them. 
The  proper  course  in  my  opinion  would  be  for  you  to  lend  your  name  to  the 
institution  of  the  quo  warranto  proceedings  but  turn  the  preparation  of  the 
petition  and  active  conduct  of  the  case  and  the  presentation  of  the  Senate  side 
over  to  counsel  employed  by  the  Senate.  Where  the  law  officers  of  a  State 
are  given  control  over  quo  warranto  proceedings  it  is  quite  common  for  them 
to  allow  the  use  of  their  names  in  such  proceedings  to  bring  about  the  orderly 
decision  of  the  disputed  question  of  law,  notwithstanding  their  views  may  be 
adverse  to  the  petitioner.  You  cannot  be  expected  to  take  a  position  in  court 
contrary  to  that  taken  by  the  head  of  the  Department  of  Jusice.  I  conceive  it 
our  duty  to  represent  the  executive  side  of  this  controversy  and  will  arrange 
in  due  course  to  have  counsel  appear  to  sustain  the  appointment  by  the  Chief 
Executive. 

Yours  very  truly, 

(S)     William  D.  Mitchell, 

Attorney  General. 

Exhibit  33 

Senate   Correspondence  Regarding   Smith 

Davis,  Polk,  Wardwell,  Gardiner  &  Reed, 

New  York,  Fchruary  20,  1931. 
The  Attorney  General, 
Department  of  Justice, 
Washington,  D.C. 

Dear  Mr.  Attorney  General  :  I  have  been  retained  by  the  Senate  Committee 
to  argue  the  proposed  quo  warranto  involving  the  appointment  of  Mr.  Smith. 
I  understand  that  you  have  assented  that  the  proceeding  may  be  brought  in 
the  name  of  the  District  Attorney  for  the  District  of  Columbia,  with  the 
distinct  understanding,  however,  that  the  Department  of  Justice  is  on  the 
other  side  of  the  case.  If  I  am  correctly  informed  about  this,  my  suggestion 
would  be  that  I  prepare  an  information  in  quo  warranto  sufficiently  full  to 
cover  all  the  relevant  facts  so  that  it  could  be  met  by  a  motion  to  dismiss  or 
some  equivalent  proceeding,  which  we  could  argue  out  on  some  date  mutually 
agreeable.  Of  course,  I  would  present  the  proposed  draft  to  you  and  to  the 
District  Attorney  before  filing,  in  order  to  be  sure  that  in  your  opinion  it 
would  conform  to  this  program.  Will  you  let  me  know  at  your  convenience 
whether  this  is  a  feasible  method  of  handling  the  matter. 

I  may  add  that  I  am  leaving  my  office  tomorrow,  to  be  gone  until  about  the 
10th  of  March,  and  will  be  prepared  to  take  the  matter  up  as  soon  as  possible 
after  my  return. 
Yours  truly, 

John  W.  Davis. 


Exhibit  34 
Department  Correspondence  Regarding  Smith 

February  24,  1931. 
Hon.  John  W.  Davis, 
New  York  City. 

Dear  Mr.  Davis  :  I  have  your  letter  of  February  twentieth,  about  the  pro- 
posed quo  warranto  proceedings  involving  the  appointment  of  Mr.  Smith  to 
the  Power  Commission.  I  have  consented  that  the  United  States  Attorney  will 
loan  the  use  of  his  name  for  the  institution  of  the  proceedings,  with  the  under- 
standing that  no  one  in  the  Department  of  Justice  will  support  that  side. 

Mr.  Smith  is  entitled  to  have  counsel  of  his  own,  but  I  am  not  yet  advised 
that  he  has  chosen  any  one.  I  am  inclined  to  think  he  could  have  counsel  to 
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appear  for  him  and  that  those  of  us  in  the  Department  of  Justice  who  may 
want  to  support  the  chief  executive's  action  will  appear  as  friends  of  the  Court. 
I  am  in  accord  with  your  suggesting  that  you  prepare  an  information  in  quo 
warranto  and  submit  it  to  us  before  filing. 

I  will  be  glad  to  hear  from  you  at  your  convenience. 
With  cordial   regards, 
Very  truly  yours, 

(S)     William  D.  Mitchell, 

Attorney  General, 

Exhibit  35 

Department  Press   Release 

Department  of  Justice,  April  2, 1931. 

In  connection  with  the  proposed  litigation  over  the  validity  of  the  appoint- 
ment of  Mr.  George  Otis  Smith  to  the  Federal  Power  Commission,  it  was  stated 
today  at  the  Department  of  Justice  that  an  impression  seems  to  prevail  in  some 
quarters  that  the  Attorney  General  intends  to  cast  the  burden  of  defending  the 
appointment  on  Mr.  Smith  and  counsel  retained  by  him.  That  is  not  the  case. 
That  idea  has  arisen  because  it  has  been  announced  that  Mr.  Smith  would  re- 
tain a  lawyer  to  appear  for  him. 

The  only  way  the  desire  of  the  Senate  to  have  the  questions  passed  on  judi- 
cially could  be  satisfied,  was  by  an  official  of  the  Department  of  Justice  allow- 
ing the  use  of  his  name  as  relator  for  the  institution  of  the  proceedings,  and 
the  propriety  of  having  another  official  of  the  Department  appear  as  attorney 
of  record  for  the  defendant  is  open  to  question. 

There  is  also  a  technical  question  as  to  the  statutory  authority  of  the  Attor- 
ney General  to  appear  as  attorney  for  a  federal  official  in  such  litigation,  and 
though  the  point  may  not  be  substantial,  it  is  desirable  to  avoid  any  argument 
about  it.  It  is  for  these  reasons  that  officials  of  the  Department  of  Justice  will 
take  part  in  the  case,  not  as  attorneys  of  record  for  Mr.  Smith,  but  in  the  capac- 
ity of  "friends  of  the  Court".  In  that  capacity  they  will  be  in  a  position  to,  and 
intend  to  support  the  validity  of  the  appointments  as  vigorously  as  they  know 
how,  and  give  to  the  case  the  thorough  attention  which  its  Importance  deserves. 


Exhibit  36 
Correspondence  of  Counsel  for  Smith 

Pepper,  Bodine,  Stokes  &  Schoch, 

Philadelphia,  Pa.,  April  6,  1931. 
Hon.  William  D.  Mitchell, 
The  Attorney  General, 
Department  of  Justice, 
Washington,  D.C. 

Dear  Mr.  Attorney-General  :  I  beg  to  refer  to  the  George  Otis  Smith  case. 

Following  my  conference  with  you,  Mr.  Smith  called  me  up  and  we  break- 
fasted together.  He  asked  me  to  appear  as  his  personal  counsel.  This  I  agreed 
to  do.  He  put  his  invitation  in  writing  and  I  sent  him  a  note  of  acceptance.  I 
have  since  received  from  him  a  letter  of  which  the  enclosed  is  a  copy  and  I  send 
also  a  cerbon  copy  of  my  reply.  All  this  for  the  files  of  the  Department. 

In  case  you  decide  to  assign  one  of  your  assistants  to  this  matter,  I  shall  be 
glad  to  establish  contact  with  him  at  an  early  moment  in  order  that  our  prep- 
aration may  be  coordinated.  My  understanding  of  the  arrangements  made  by 
you  with  counsel  for  the  Senate  is  that  their  draft  of  an  information  is  to 
be  submitted  to  you  before  filing.  I  shall  be  ready,  if  this  is  agreeable  to  you, 
to  go  into  conference  with  the  representative  of  the  Department  in  regard  to 
the  return  or  answer  to  be  filed,  the  substance  of  which  will  be  determined 
largely  by  the  willingness  or  unwillingness  of  counsel  for  the  Senate  to  stipu- 
late the  facts  which  we  deem  essential. 
Yours  sincerely, 

George  Waeton  Pepper. 
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Exhibit  37 
Department  Cobbespondence  Regarding  Smith 

Apbil  8,  1931. 
Senator  George  Whaeton  Pepper, 
Philadelphia,  Pa. 

Dear  Senator  Pepper  :  At  the  request  of  the  Attorney  General,  the  Solicitor 
General  has  assigned  me  to  assist  you  and  the  Attorney  General  in  the  prepara- 
tion for  the  quo  warranto  proceedings  which  are  soon  to  be  filed  to  test  the  va- 
lidity of  the  appointment  of  the  Chairman  of  the  Federal  Power  Commission. 

I  am  writing  this  letter  so  that  you  may  know  that  you  may  call  on  me  at 
any  time  in  connection  with  this  matter.  In  the  meantime  I  shall  await  your 
suggestions. 

Very  truly  yours, 

Ebwin  M.  Griswold,  Attorney. 


Exhibit  38 
Department  Correspondence  Regarding  Smith 

April  10,  1931. 
Hon.  George  Wharton  Pepper, 
Philadelphia,  Pa. 

Dear  Senator  Pepper:  I  am  enclosing  a  copy  of  the  proposed  petition  for 
writ  of  quo  warranto  in  the  case  of  United  States  v.  George  Otis  Smith,  left  at 
my  oflBce  this  morning  by  Mr.  Davis  and  Mr.  Groesbeck.  It  has  been  left  with 
us  so  that  we  may  call  attention  to  anything  in  it  which  we  consider  inaccurate 
or  incomplete,  the  theory  being  that  if  we  are  allowing  the  United  States  Attor- 
ney to  lend  his  name  to  the  proceedings  we  have  a  right  to  call  attention  to  any 
inaccuracies  in  the  statement. 

Will  you  please  examine  it  and  advise  whether  you  think  any  suggestions 
should  be  made  for  amendment?  The  form  has  not  been  definitely  determined 
as  yet  and  Mr.  Davis  asks  that  we  keep  the  documents  as  confidential. 

Mr.  Erwin  Griswold  of  the  Solicitor  General's  oflSce  has  been  assigned  to  work 
on  this  area. 

Yours  very  truly, 

(S.)     William  D.  Mitchell, 

Attorney  General. 


Exhibit  39 

Petition    For   Writ   of   Quo  Warranto 

Filed  May  4,  1931 

In  the  Supreme  Court  of  the  District  of  Columbia 

(No.  79553) 
United  States  of  America,  petitioner 

V. 

George  Otis  Smith,  respondent 

Leo  A.  Rover.  United  States  attorney  for  the  District  of  Columbia ;  John  W. 
Davis,  Alexander  J.  Groesbeck,  counsel  for  the  United  States  Senate. 

To  the  Honorable  the  Chief  Justice  and  Associate  Justices  of  the  Supreme  Court 
of  the  District  of  Columhla: 

Comes  now  the  United  States  of  America,  by  Leo  A.  Rover,  United  States 
attorney  for  the  District  of  Columbia,  and  respectfully  shows  unto  the  court : 
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1.  That  by  an  act  of  Congress  of  the  United  States  approved  the  23rd  day  of 
June,  1930,  amending  an  act  approved  on  the  10th  day  of  June,  1920,  there  was 
created  and  established  a  commission  to  be  known  as  the  Federal  Power  Com- 
mission, composed  of  five  commissioners  who  shall  be  appointed  by  the  Presi- 
dent, by  and  with  advice  and  consent  of  the  Senate,  one  of  whom  shall  be  desig- 
nated by  the  President  as  chairman  and  shall  act  as  the  principal  executive 
officer  of  the  said  commission.  By  said  act  of  the  Congress  of  the  United  States 
it  is  further  provided  that  the  Commissioners  first  appointed  thereunder  shall 
continue  in  office  for  terms  of  one.  two,  three,  four,  and  five  years,  respectively, 
from  June  23,  1930,  the  term  of  each  to  be  designated  by  the  President  at  the 
time  of  nomination. 

2.  That  In  pursuance  of  the  statue  aforesaid,  the  President  of  the  United 
States,  on  the  3rd  day  of  December,  1930,  transmitted  to  the  Senate  of  the 
United  States  the  nomination  of  one  George  Otis  Smith  of  Maine  as  a  member 
of  the  Federal  Power  Commission  for  the  term  expiring  on  the  22nd  day  of 
June,  1935,  said  nomination  being  transmitted  by  letter  in  form  as  follows : 

The  White  House,  December  3,  1930. 
To  the  Senate  of  the  United  States: 

I  nominate  the  following-named  persons  to  be  members  of  the  Federal  Power 
Commission  for  the  terms  herein  designated  as  follows  : 

For  the  term  expiring  June  22,  1935,  George  Otis  Smith,  of  Maine. 

For  the  term  expiring  June  22,  1934,  Frank  R.  McNinch,  of  North  Carolina. 

For  the  term  expiring  June  22,  1933,  Ralph  B.  Williamson,  of  Washington. 

For  the  term  expiring  June  22,  1932,  Marcel  Garsaud,  of  Louisiana. 

For  the  term  expiring  June  22,  1931,  Claude  L.  Draper,  of  Wyoming. 

Herbert  Hoover. 

which  said  letter  has  since  remained  in  the  office  of  the  Secretary  of  the  Senate 
of  the  United  States. 

3.  That  in  accordance  with  the  rules  of  the  Senate,  the  said  nomination  of  the 
said  George  Otis  Smith  was  duly  referred  to  the  Committee  on  Interstate  Com- 
merce, which  said  committee  held  hearings  and  deliberated  concerning  the 
character,  ability,  and  qualifications  of  the  said  George  Otis  Smith  for  the  office 
to  which  he  had  been  so  nominated,  and  thereafter,  to  wit,  on  the  15th  day  of 
December.  1930,  reported  favorably  to  the  Senate  the  name  of  the  said  George 
Otis  Smith  for  the  office  to  which  he  had  been  so  nominated. 

4.  That  on  the  20th  day  of  December,  1930,  the  Senate,  in  open  executive 
session,  undertook  the  consideration  of  the  said  nomination,  and  the  following 
proceedings  were  had  with  reference  thereto,  to  wit : 

The  presiding  officer  (Mr.  Fess  in  the  chair),  stated  the  pending  question 
which  was  as  follows : 

"Shall  the  Senate  advise  and  consent  to  the  appointment  of  George  Otis 
Smith,  to  be  a  member  of  the  Federal  Power  Commission?" 

On  the  question  of  agreeing  thereto,  yeas  and  nays  were  demanded  by  Mr. 
Dill,  a  Senator  from  the  State  of  Washington,  and  the  demand  being  supported 
by  one-fifth  of  the  Senators  present  the  roll  was  called,  whereup  38  Senators 
were  found  to  be  voted  in  the  affirmative  and  22  in  the  negative  and  35  not  vot- 
ing. So  it  was  accordingly 

"Resolved,  That  the  Senate  advise  and  consent  to  the  appointment  of  the 
above  named  person  to  the  office  named  agreeably  to  his  said  nomination." 

That  upon  the  announcement  of  the  result  of  the  vote  so  had  the  President 
pro  tempore  stated : 

"The  Senate  advises  and  consents  to  the  nomination  and  the  President  will 
be  notified" ; 

and  no  objection  being  made  or  further  proceedings  having  been  had  in  the  Senate 
with  reference  to  the  said  consent  or  the  notification  thereof ;  the  following  order 
was  entered  by  the  Secretary  of  the  Senate  in  usual  course  upon  the  Executive 
Journal  of  the'  Senate  for  the  said  10th  day  of  December,  1930,  to  wit : 
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"Ordered,  that  the  foregoing  resolution  of  confirmation  be  forwarded  to  the 
President  of  the  United  States." 

Any  further  proceedings  liaving  been  had  on  the  said  day  in  the  said  execu- 
tive session  with  reference  to  otlier  nominations  then  pending  before  it,  there 
was,  in  like  manner,  entered  upon  the  Executive  Journal  of  the  Senate  for  the 
said  day  and  date  the  following  order,  to  wit : 

"Ordered,  that  all  resolutions  of  confirmation  this  day  agreed  to  be  forwarded 
forthwith  to  the  President  of  the  United  States." 

The  executive  business  before  the  Senate  having  been  thus  disposed  of,  the 
Senate  at  8.58  p.m.  on  said  date  resumed  con.sideration  of  legislative  business, 
all  which  will  more  fully  and  at  large  appear  from  the  record  of  said  proceed- 
ings spread  upon  the  Executive  Journal  of  the  Senate  at  pages  186,  187,  and 
191  thereof,  and  from  the  report  of  the  same  contained  in  the  Congressional 
Record  of  December  20,  1930,  at  pages  1260  and  1261. 

5.  That  on  the  said  20th  day  of  December,  1930,  the  same  day  on  which  the 
Senate  so  voted  to  advise  and  consent  to  the  appointment  of  the  said  George 
Otis  Smith,  it  thereafter  adjourned  in  accordance  with  a  concurrent  resolution 
passed  by  the  two  Houses  of  Congress  until  12.00  m.,  Monday,  the  5th  day  of 
January,  1931. 

6.  That  on  Monday,  the  22nd  day  of  December,  1930,  the  Secretary  of  the 
Senate  delivered  by  ofiicial  messenger  to  the  President  of  the  United  States  the 
following  communication,  to  wit : 

In  executive  session.  Senate  of  the  United  States.  Saturday, 
December  20,  1930 

Resolved,  that  the  Senate  advise  and  consent  to  the  appointment  of  the  fol- 
lowing-named persons  to  the  offices  named  agreeably  to  their  respective  nomi- 
nations : 

Federal  Power  Commission 

George  Otis  Smith,  to  be  a  member  for  the  term  expiring  June  22,  1935. 
Frank  R.  McNinch,  to  be  a  member  for  the  term  expiring  June  22,  1934. 
Marcel  Garsaud,  to  be  a  member  for  the    term  expiring  June  22,  1932. 
Attest 

(Signed)  Edwin  P.  Thayeb, 

Secretary. 

7.  That  thereupon  the  President  of  the  United  States,  on  the  said  22nd  day 
December,  1930,  signed  and  delivered,  through  the  Department  of  State,  a  com- 
mission to  the  said  George  Otis  Smith,  purporting  to  appoint  him  a  member 
of  the  Federal  Power  Commission  and  designated  him  chairman  thereof ;  and 
the  said  George  Otis  Smith,  forthwith  and  upon  the  same  day  and  date  took  the 
oath  of  office  prescribed  by  law  as  such  member  of  the  Federal  Power  Commis- 
sion and  chairman  thereof,  and  undertook  to  assume  and  enter  upon  the  dis- 
charge of  the  duties  of  said  office,  and  has  thence  hitherto  so  continued. 

8.  That  the  vote  and  action  of  the  State  so  had  and  taken  on  the  20th  day  of 
December,  1930.  advising  and  consenting  to  the  nomination  of  the  said  George 
Otis  Smith  as  afore.said  was  had  and  taken  and  the  result  thereof  notified  to 
the  President,  pursuant  to  and  inaccordance  with  the  s^tanding  rules  of  the  Sen- 
ate, in  such  cases  made  and  provided,  the  same  having  been  adopted  by  the 
Senate  in  due  exercise  of  the  power  vested  in  it  by  the  Constitution  of  the  United 
States. 

9.  That  the  said  standing  rules,  being  Nos.  38  and  39  of  the  standing  rules 
of  the  Senate,  are  in  form  as  follows : 

"Rule  XXXVIII.  Executive  session — Proceedings  on  nominations 

"1.  When  nominations  shall  be  made  by  the  President  of  the  United  States  to 
the  Senate,  they  shall,  unless  otherwise  ordered,  be  referred  to  appropriate  com- 
mittees;  and  the  final  question  on  every  nomination  shall  be,  'Will  the  Senate 
advise  and  consent  to  this  nomination?'  which  question  shall  not  be  put  on  the 
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same  day  on  which  the  nomination  is  received,  nor  on  the  day  on  which  it  may 
be  reported  by  a  committee,  unless  by  nnamimous  consent. 

"2.  Hereinafter  all  business  in  the  Senate  shall  be  transacted  in  open  session, 
unless  the  Senate  in  closed  session  by  a  majority  vote  shall  determine  that  a 
particular  nomination,  treaty,  or  other  matter  shall  be  considered  in  closed 
executive  session,  in  which  case  all  subsequent  proceedings  with  respect  to  said 
nomination,  treaty,  or  other  matter  shall  be  kept  secret :  Provided,  That  the  in- 
junction of  secrecy  as  to  the  whole  or  any  part  of  proceedings  in  closed  execu- 
tive session  may  be  removed  on  motion  adopted  by  a  majority  vote  of  the  Sen- 
ate in  closed  executive  session ;  Provided  further.  That  Rule  XXXV  shall  apply 
to  open  executive  sessions :  And  provided  further.  That  any  Senator  may  make 
public  his  vote  in  closed  executive  session. 

"Anything  in  the  rules  of  the  Senate  inconsistent  with  the  foregoing  is  here- 
by repealed. 

"3.  When  a  nomination  Is  confirmed  or  rejected,  any  Senator  voting  in  the 
majority  may  move  for  a  reconsideration  on  the  same  day  on  which  the  vote 
was  taken,  or  on  either  of  the  next  two  days  of  actual  executive  session  of  the 
Senate ;  but  if  a  notification  of  the  confirmation  or  rejection  of  a  nomination 
shall  have  been  sent  to  the  President  before  the  expiration  of  the  time  within 
which  a  motion  to  reconsider  may  be  made,  the  motion  to  reconsider  shall  be 
accompanied  by  a  motion  to  request  the  President  to  return  such  notification 
to  the  Senate.  Any  motion  to  reconsider  the  vote  on  a  nomination  may  be  laid 
on  the  table  without  prejudice  to  the  nomination  and  shall  be  a  final  disposi- 
tion of  such  motion. 

"4.  Nominations  confirmed  or  rejected  by  the  Senate  shall  not  be  returned 
by  the  Secretary  to  the  President  until  the  expiration  of  the  time  limited  for 
making  a  motion  to  reconsider  the  same,  or  while  a  motion  to  reconsider  is 
pending,  unless  otherwise  ordered  by  the  Senate. 

"5.  When  the  Senate  shall  adjourn  or  take  a  recess  for  more  than  thirty 
days,  all  motions  to  reconsider  a  vote  upon  a  nomination  which  has  been  con- 
firmed or  rejected  by  the  Senate,  which  shall  be  pending  at  the  time  of  taking 
such  adjournment  or  recess,  shall  fall ;  and  the  Secretary  shall  return  all  such 
nominations  to  the  President  as  confirmed  or  rejected  by  the  Senate,  as  the 
case  may  be. 

"6.  Nominations  neither  confirmed  nor  rejected  during  the  session  at  which 
they  are  made  shall  not  be  acted  upon  at  any  succeeding  session  without  being 
again  made  to  the  Senate  by  the  President ;  and  if  the  Senate  shall  adjourn  or 
take  a  recess  for  more  than  thirty  days,  all  nominations  pending  and  not  finally 
acted  upon  at  the  time  of  taking  such  adjournment  or  recess  shall  be  returned 
by  the  Secretary  to  the  President,  and  .^hall  not  again  be  considered  unless  they 
shall  again  be  made  to  the  Senate  by  the  President. 

"Rule  XXXIX.  The  president  furnished  with  eopies  of  records  of  executive 
sessions. 

"The  President  of  the  United  States  shall,  from  time  to  time,  be  furnished 
with  an  authenticated  transcript  of  the  executive  records  of  the  Senate,  but 
no  further  extract  from  the  Executive  Journal  shall  be  furnished  by  the  Secre- 
tary, except  by  special  order  of  the  Senate ;  and  no  paper  except  original 
treaties  transmitted  to  the  Senate  by  the  President  of  the  United  States,  and 
finally  acted  upon  by  the  Senate,  shall  be  delivered  from  the  office  of  the 
Secretary  without  an  order  of  the  Senate  for  that  purpose." 

10.  That  pursuant  to  its  adjournment  had  on  the  20th  day  of  December, 
1930,  as  aforesaid,  the  Senate  reconvened  on  the  5th  day  of  January.  1931, 
and  on  that  day  went  into  open  executive  session :  that  thereupon  one  Thomas 
J.  Walsh,  a  Senator  from  the  State  of  Montana,  who  on  the  20th  day  of  De- 
cember, 1930,  had  voted  in  the  majority  upon  the  question  of  advising  and 
consenting  to  the  appointment  of  the  said  George  Otis  Smith  as  a  member  of 
the  Federal  Power  Commission,  moved  that  the  vote  of  the  Senate  taken  as 
aforesaid,  by  which  the  Senate  advised  and  consented  to  the  said  nomination  of 
the  said  George  Otis  Smith,  be  reconsidered,  and  accompanied  said  motion  with 
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a  motion  that  the  President  be  requested  to  return  to  the  Senate  the  notification 
theretofore  transmitted  to  liim  in  that  regard,  which  said  motions  were  so  made 
on  the  next  day  of  actual  executive  session  of  the  Senate  after  the  vote  upon  said 
nomination  had  been  taken,  and  were  duly  entered  on  the  said  5th  day  of  Janu- 
ary, 1931,  in  manner  and  form  as  provided  by  the  Standing  Rules  of  the  Senate 
hereinbefore  set  forth. 

11.  That  thereafter  the  said  motions  came  on  to  be  considered  in  the  Senate 
of  the  United  States,  and  on  the  9th  day  of  January,  1931,  the  President  pro 
tempore,  under  an  agreement  for  unanimous  consent,  put  the  vote  of  the  Senate 
the  motion  so  made  and  pending  for  reconsideration  of  the  vote  whereby  the 
Senate  had  advised  and  consented  to  the  appointment  of  the  said  George 
Otis  Smith,  and  the  motion  prevailed  by  a  vote  of  yeas,  44 ;  nays,  37 :  not 
voting,  15 ;  whereupon  the  President  pro  tempore  put  to  the  further  vote  of  the 
Senate  the  motion  so  made  and  pending  to  request  the  President  to  return 
to  the  Senate  the  notification  theretofore  sent  to  him  by  the  Secretary  of  the 
Senate  on  the  22nd  day  of  December,  1930,  as  aforesaid,  which  motion  pre- 
vailed by  a  similar  vote,  all  which  will  more  fully  and  at  large  appear  from 
the  record  of  said  proceedings  spread  upon  the  Executive  Journal  of  the  Sen- 
ate, at  pages  225  and  227  thereof.  And  thereupon  the  Secretary  of  the  Senate 
forthwith  forwarded  to  the  President  an  authenticated  transcript  of  the  reso- 
lution requesting  the  return  of  the  notification  thereof  ore  sent  to  him  as 
aforesaid. 

12.  That  on  the  10th  day  of  January,  1931,  the  President  pro  tempore  laid  be- 
fore the  Senate  a  message  from  the  President  of  the  United  States  reading  as 
follows : 

To  the  Senate  of  the  United  States: 

I  am  in  receipt  of  the  resolution  of  the  Senate  dated  January  5,  1931 — 

"That  the  President  of  the  United  States  be  respectfully  requested  to  return 
to  the  Senate  the  resolution  advising  and  consenting  to  the  appointment  of 
George  Otis  Smith  to  be  a  member  of  the  Federal  Power  Commission,  which 
was  agreed  to  on  Saturday,  December  20,  1930." 

I  have  similar  resolutions  in  respect  to  the  appointment  of  Messrs.  Claude 
L.  Draper  and  Col.  Marcel  Garsaud. 

On  December  20,  1930,  I  received  the  usual  attested  resolution  of  the  Senate, 
signed  by  the  Secretary  of  the  Senate,  as  follows : 

"Resolved,  That  the  Senate  advise  and  consent  to  the  appointment  of  the 
following-named  person  to  the  oflice  named  agreeably  to  his  nomination  : 

"Federal  Power  Commission 

"George  Otis  Smith,  to  be  a  member  of  the  Federal  Power  Commis.sion." 

I  received  similar  resolutions  in  respect  to  Colonel  Garsaud  and  Mr.  Draper. 

I  am  advised  that  these  appoin-tments  were  constitutionally  made,  with  the 
consent  of  the  Senate  formally  communicated  to  me,  and  that  the  return  of 
the  documents  by  me  and  reconsideration  by  the  Senate  would  be  ineffective 
to  disturb  the  appointees  in  their  oflBces.  I  can  not  admit  the  power  in  the 
Senate  to  encroach  upon  the  Executive  functions  by  removal  of  a  duly  appointed 
executive  officer  under  the  guise  of  reconsideration  of  his  nomination. 

I  regret  that  I  must  refuse  to  accede  to  the  requests. 

Herbert  Hoover. 
The  White  House.  January  10,  1931. 

13.  That  on  the  10th  of  January,  1931,  the  said  Thomas  J.  Walsh,  a  Sena- 
tor as  aforesaid,  made  a  motion  in  the  Senate  of  the  United  States  to  direct 
the  Executive  Clerk  of  the  Senate  to  place  on  the  Executive  Calendar  for  the 
action  of  the  Senate  the  name  and  nomination  of  the  said  George  Otis  Smith, 
w^hich  motion  was  agreed  to  by  a  vote  of  the  Senate  as  follows :  yes,  36 ;  nays, 
23 ;  not  voting,  37 ;  and  thereupon  the  President  pro  tempore  made  order 
accordingly ;  all  of  which  will  more  fully  and  at  large  appear  from  the  record 
of  said  proceedings  spread  upon  the  Executive  Journal  of  the  Senate,  at  pages 
233  and     34  thereof. 
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14.  That  thereafter,  on  the  23rd  day  of  January.  1931.  the  President  pro 
tempore  of  the  Senate,  in  open  executive  session,  put  to  a  vote  a  motion  by 
the  said  Thomas  J.  Walsh,  a  Senator  as  aforesaid,  tliat  the  nomination  of 
George  Otis  Smith,  of  Maine,  for  the  office  of  member  of  tlie  Federal  Power 
Commission  be  recommitted  to  the  Committee  on  Interstate  Commerce  for  its 
consideration,  which  motion  prevailed  by  the  following  vote :  Yeas,  45 ;  nays, 
32 ;  not  voting,  19 ;  all  which  will  more  fully  and  at  large  appear  from  the 
record  of  said  proceedings  spread  upon  the  Executive  Journal  of  the  Senate, 
at  page  306  thereof. 

15.  That  thereafter,  on  the  3rd  day  of  February,  1931,  one  James  Couzens,  a 
Senator  from  the  State  of  Michigan,  acting  for  and  on  behalf  of  the  Committee 
on  Interstate  Commerce,  reported  to  the  Senate  without  recommendation  the 
nomination  of  the  said  George  Otis  Smith  for  the  office  of  member  of  the  Fed- 
eral Power  Commission,  and  the  name  and  nomination  of  said  George  Otis 
Smith  was  thereupon  ordered  to  be  placed  on  the  Executive  Calendar  for  the 
further  action  of  the  Senate:  all  which  will  more  fully  and  at  large  appear  from 
the  record  of  said  proceeding  spread  upon  the  Executive  Journal  of  the  Senate, 
at  page  351  thereof. 

16.  That  thereafter  on  the  4th  day  of  February,  1931,  when  the  name  and 
nomination  of  said  George  Otis  Smith,  of  Maine,  to  be  a  member  of  the  Federal 
Power  Commission  was  read,  the  President  pro  tempore  stated  the  question 
as  follows : 

"Will  the  Senate  advise  and  consent  to  the  appointment  of  George  Otis 
Smith  to  be  a  member  of  the  Federal  Power  Commission,  for  a  term  expiring 
June  19,  1935?" 

On  the  question  of  agreeing  thereto,  the  yeas  and  nays  having  been  de- 
manded, the  roll  of  the  Senate  was  called,  and  33  Senators  voting  in  the 
affirmative  and  40  Senators  voting  in  the  negative  and  23  Senators  not  voting, 
it  was 

"Resolved,  That  the  Senate  do  not  advise  and  consent  to  the  appointment  of 
George  Otis  Smith,  to  be  a  member  of  the  Federal  Power  Commission,  for  a 
terming  expiring  June  19,  1935." 

all  which  more  fully  and  at  large  appear  from  the  record  of  said  proceedings 
spread  upon  the  Executive  Journal  of  the  Senate,  at  page  366  thereof.  That 
the  said  vote  of  the  Senate  not  advising  and  consenting  to  the  appointment  of 
the  ^aid  George  Otis  Smith  was  put  and  taken  upon  the  nomination  of  the  said 
George  Otis  Smith,  transmitted  by  the  President  of  the  United  States  to  the 
Senate  on  the  3rd  day  of  December,  1930,  as  aforesaid,  and  upon  no  other  nomina- 
tion, although  as  apiiears  from  the  said  record  the  date  for  the  expiration  of 
the  term  for  which  the  said  George  Otis  Smith  had  been  so  nominated  was  by 
clerical  error  stated  to  be  the  19th  day  of  Jime,  1935,  instead  of  the  22nd  day 
of  June.  1935.  as  the  fact  in  truth  was. 

17.  That  thereafter,  on  the  7th  day  of  February.  1931.  two  days  of  actual 
executive  session  of  the  Senate  having  transpired  since  the  action  last  afore- 
said, the  Secretary  of  the  Senate  delivered  by  messenger  to  the  President  of 
the  United  States  a  notice  of  the  rejection  of  the  said  nomination  in  form 
as  follows : 

Rejection 

In  executive  session,  Senate  of  the  United  States 

Wednesday,  February  4   (legislative  day,  Monday,  January  26),  1931 

Resolved,  That  the  Senate  do  not  advise  and  consent  to  the  appointment  of 
the  following-named  person : 

Federal  Power  Commission 

George  Otis  Smith,  of  Maine,  to  be  a  member  of  the  Federal  Power  Com- 
mission, for  the  term  expiring  June  22,  1935. 

(Signed)  Edwin  P.  Thayer. 
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18.  That  as  clearly  appears  from  the  proceedings,  so  taken  and  the  votes  so 
had,  the  appointment  of  the  said  George  Otis  Smith  to  the  office  of  member  of 
the  Federal  Power  Commission  was  not  advised  and  consented  to  by  the  Senate 
of  the  United  States,  but,  on  the  contrary,  the  Senate  of  the  United  States,  by 
action  duly  and  regularly  taken  in  that  behalf,  and  pursuant  to  and  in  accord- 
ance with  its  standing  rules,  refused  to  advise  and  consent  to  the  appointment 
of  the  said  George  Otis  Smith  to  the  office  aforesaid. 

19.  That  by  reason  of  the  matters  and  things  hereinbefore  shown  to  the  court, 
the  said  George  Otis  Smith,  the  commission  issued  to  him  on  the  22nd  day 
of  December,  1930,  as  aforesaid,  to  the  contrary  notwithstanding,  has  not  been 
duly  and  legally  appointed  to  the  office  member  of  the  Federal  Power  Com- 
mission, or  duly  and  legally  designated  as  chairman  thereof;  that  he  has 
usurped,  intruded  into,  and  now  unlawfully  holds  and  exercises  the  office  of 
member  of  the  Federal  Power  Commission  and  chairman  thereof,  and  unlaw- 
fully claims  and  assumes  to  be  such  member  and  chairman. 

20.  That  on  the  5th  day  of  February,  1931,  the  Senate  of  the  United  States 
adopted  Senate  Resolution  No.  415,  reading  in  part  as  follows: 

"That  the  district  attorney  for  the  District  of  Columbia  be,  and  he  hereby 
is,  requested  to  institute  proceedings  in  quo  warranto  under  the  code  of  the 
said  District  in  the  Supreme  Court  thereof  to  test  the  right  of  George  Otis 
Smith  as  a  member  of  the  Federal  Power  Commission ;  that  he,  the  district 
attorney,  be  requested  to  associate  with  him  counsel  for  the  United  States 
Senate  in  such  proceedings  *  *  *." 

pursuant  whereto  this  petition  is  now  presented  to  the  court. 

21.  Your  petitioner  therefore  prays  that  a  writ  of  quo  warranto  issue  in 
the  name  of  the  United  States  against  the  said  George  Otis  Smith,  requiring 
him  to  show  by  what  warrant  he  holds  or  exercises  the  office  of  member  and 
chairman  of  the  Federal  Power  Commission ;  that  he  be  required  to  answer 
the  averments  of  this  petition,  and  that  such  proceedings  be  had  as  are  pre- 
scribed by  law ;  and  if  thereupon  it  shall  be  adjudged  that  the  said  George 
Otis  Smith  has  so  usurped,  intruded  into,  and  unlawfully  holds  the  office  of 
member  and  chairman  of  the  Federal  Power  Commission  that  he  be  ousted  and 
excluded  therefrom. 

And  your  petitioner  will  ever  pray,  etc. 

Leo  a.  Rover, 
United  States  Attorney  for  the  District  o/  Columbia. 
John  W.  Davis, 
Alexander  J.  Grosebeck, 

Counsel  for  the  United  States  Senate. 


Exhibit  40 
In  the  Supreme  Court  of  the  District  of  Columbia 

(At  Law  No.  79533) 
United  States  of  America,  petitioner 

V. 

George  Otis  Smith,  respondent 
motion  for  leave  to  file  brief  as  amici  curiae 

May  it  please  the  court: 

The  undersigned  respectfully  move  this  Court  for  leave  to  file  the  accompany- 
ing brief  in  this  case  as  amici  curiae. 

William  D.  Mitchell, 

Attorney  General. 
Thomas  D.  Thacher, 

Solicitor  General. 
Erwin  N.  Griswold, 

Attorney. 
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Exhibit  41 
Department  Correspondence  Regarding  Smith 

NOVEMBER  6,  1931. 

Erwin  N.  Griswold,  Esq., 
Department  of  Justice, 
Washington,  B.C. 

Dear  Sir  :  You  are  hereby  authorized  and  directed  to  proceed  to  New  York 
to  confer  with  Mr.  Poletti  and  Mr.  Davis  of  the  firm  of  Davis,  Pollv,  Wardwell, 
Gardiner  &  Reed,  and  to  Philadelphia  to  confer  with  Senator  George  Wharton 
Popper,  in  connection  with  the  case  of  United  States  v.  George  Otis  Smith,  now 
pening  in  the  Supreme  Court  of  the  District  of  Columbia. 

You   will   be   reimbursed   for  your   actual   expenses    of    travel,    and    will    be 
allowed  $5  per  diem  in  lieu  of  subsistence  in  accordance  with  the  rules  and 
regulations  of  this  Department. 
Very  truly  yours, 

WiLUAM  D.  Mitchell, 

Attorney  General. 

Exhibit  42 

Counsel  for  Smith  Correspondence 

Pepper,  Bodine,  Stokes  &  Schoch, 
Philadelphia,  Pa.,  November  23,  19S1. 
Re  United  States  v.  George  Otis  Smith. 
Edwin  N.  Griswold,  Esq., 
Department  of  Justice, 
Washington,  B.C. 

Dear  Mr.  Griswold  :  I  write  to  a.sk  whether  there  is  any  item  in  the  Depart- 
ment of  Justice  appropriation  which  might  properly  be  used  to  meet  costs  in 
the  above  case.  Our  books  show  disbursements  to  date  on  this  account  of 
$554.95. 

As  I  am  contributing  my  services  gratis,  I  do  not  feel  that  we  ought  to  be 
called  upon  also  to  pay  the  costs.  On  the  other  hand,  I  know  that  Dr.  Smith 
as  a  great  public  servant  working  on  a  .small  salary  is  hardly  in  a  position 
to  meet  the  expenses  of  a  litigation  for  which  he  is  not  responsible.  Will  you 
talk  this  over  with  the  Attorney  General  at  your  convenience? 
Yours  sincerely, 

George  Wharton  Pepper. 


Exhibit  43 

Department  Correspondence  Regarding  Smith 

December  1,  1931. 
Senator  George  Wharton  Pepper, 
Philadelphia,  Pa. 

Dear  Senator  Pepper  :  Several  days  ago  I  referred  to  the  Attorney  General 
your  letter  regarding  the  expenses  which  have  been  incurred  in  the  George 
btis  Smith  ca.se.  He  sent  the  letter  to  the  Accounting  Division  of  the  Depart- 
ment with  an  endorsement  to  the  effect  that  he  would  like  to  have  these  ex- 
penses taken  care  of  if  some  appropriation  were  available.  For  the  past  several 
days  the  accounting  officers  have  been  endeavoring  to  find  some  way  in  which 
the  expenses  may  be  paid,  but  they  find  it  rather  diflScult.  Although  in  sub- 
stance the  suit  is  one  of  public  interest,  in  form  it  is  an  action  to  test  the 
right  of  Mr.  Smith  to  his  office,  and,  of  course,  Mr,  Smith  is  a  private  party. 
There  is  an  appropriation  for  "Miscellaneous  Expenses,  Supreme  Court  of  the 
District  of  Columbia,"  but  Mr.  Gardner,  the  General  Agent  and  Chief  Clerk  of 
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the  Department,  says  that  he  would  not  be  able  to  pay  the  expenses  In  ques- 
tion from  this  appropriation  without  an  opinion  in  advance  from  the  Comp- 
troller General.  Mr.  Caldwell  of  this  Department  thinks  that  a  favorable 
opinion  might  be  obtained,  but  it  seems  doubtful  whether  it  is  desirable  to 
pursue  this  course  except  as  a  last  resort. 

In  the  meantime,  another  suggestion  has  been  made.  I  am  enclosing  a  copy 
of  the  Senate  Resolution  authorizing  the  expenditure  of  $2500  for  counsel  for 
the  Senate.  You  will  note  that  the  last  sentence  of  this  Resolution  reads : 
"The  expense  of  the  litigation  hereby  authorized  shall  be  paid  out  of  the  con- 
tingent fund  of  the  Senate."  It  would  seem  to  me  that  this  language  is  very 
likely  broad  enough  to  cover  the  expenses  incurred  by  Mr.  Smith.  But  the 
Disbursing  Clerk  of  the  Senate  says  that  no  expenses  of  either  party  can  be 
paid  under  this  Resolution,  because  of  a  rule  of  the  Senate  requiring  such 
resolutions  to  name  a  specific  amount.  It  will  therefore  be  necessary  for  the 
Senate  to  adopt  a  new  resolution  before  any  expenses  can  be  paid.  It  seems  to 
me  very  likely  that  when  such  a  new  resolution  is  adopted  it  will  be  possible 
to  have  provision  made  for  the  expenses  incurred  by  Mr.  Smith.  Perhaps  you 
could  suggest  this  to  Mr.  Davis,  or  Senator  Walsh.  Of  course  you  will  know  the 
best  way  to  go  about  the  matter. 

If  you  are  unsuccessful  in  an  effort  to  have  these  expenses  taken  care  of 
when    the    new    Senate    resolution    is    adopted,    then    we    can    consider    again 
whether    anything    can    be    done    with   some    appropriation    available    to    the 
Department  of  Justice. 
Very  truly  yours, 

Erwin  N.  Griswold. 


Exhibit  44 
In  the  Court  of  Appeals  of  the  District  of  Columbia 

January  Term,  1932 

(No.  5596) 
The  United  States,  appellant 

V. 

George  Otis  Smith 

On  Appeal  from  the  Supreme  Court  of  the  District  of  Columbia 

motion  by  amici  curiae  for  leave  to  file  a  memorandum  in  support  of 
motion  to  advance  and  for  leave  to  file  a  brief  at  the  hearing  on 
the  merits 

The  undersigned,  as  amici  curiae,  respectfully  moves  this  Court  for  leave 
to  file  the  accompanying  memorandum  in  support  of  the  motion  to  advance, 
and  for  leave  to  file  a  brief  at  the  hearing  on  the  merits. 

William  D.   Mitchell, 

Attorney  General. 
Thomas  D.  Thacher, 

Solicitor  General.  , 
Erwin  N.   Griswold, 

Attorney. 
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Exhibit  45 

In  the  Supreme  Court  of  the  United  States 

October  Term,  1931 

(No.  694) 
United  States  of  America 

V. 

George  Otis  Smith 

On  CertifiGote  from  the  Court  of  Appeals  of  the  District  of  Colunibia 

motion  for  leave  to  file  a  brief  amici  curiae  and 
TO  take  part  in  the  oral  argument 

The  Attorney  General  and  the  Solicitor  General  move  for  leave  to  file  a 
brief  amici  curiae  in  this  cause,  and  for  leave  to  take  part  part  in  the  oral 
argument  for  not  more  than  fifteen  minutes. 

This  is  an  action  in  quo  warranto  brought  by  the  United  States  Attorney 
for  the  District  of  Columbia  acting  pursuant  to  instructions  from  the  Attorney 
General  by  request  of  the  United  States  Senate.^ 

Although  the  action  is  formally  by  the  United  States  against  George  Otis 
Smith  to  test  the  latter's  right  to  his  office,  the  controversy  is  essentially  one 
between  the  United  States  Senate  and  the  President.  Accordingly,  arguments  on 
behalf  of  the  petitioner,  the  United  States,  were  presented  in  the  Supreme 
Court  of  the  District  of  Columbia  by  counsel  for  the  United  States  Senate,  and 
the  Attorney  General  and  the  Solicitor  General,  by  special  leave  of  court,  pre- 
sented a  brief  amici  curiae  on  behalf  of  George  Otis  Smith. 

In  this  Court,  for  similar  reasons,  the  United  States  is  represented  by  coun- 
sel employed  by  the  United  States  Senate  and  the  personal  interests  of  George 
Otis  Smith  are  represented  by  his  own  counsel.  Since  the  right  of  George  Otis 
Smith  to  hold  his  office  depends  on  the  power  of  the  President  under  the  Con- 
stitution, we  respectfully  move  for  leave  to  file  a  brief  amici  curiae  and  to 
take  part  in  the  oral  argument  for  not  more  than  fifteen  minutes. 

William   D.  Mitchell, 

Attorney  General. 
Thomas  D.  Thacher, 

Solicitor  General. 

February,  1932. 


1  Senate  Resolution  415.  71st  Congress.  .3d  Session,  adopted  February  5,  1931,  reads  as 
follows  : 

"Resolved,  That  the  district  attorney  for  the  District  of  Columbia  be,  and  he  hereby  Is, 
requested  to  institute  proceedings  in  quo  warranto  under  the  code  of  the  said  District  in 
the  Supreme  Court  thereof  to  test  the  right  of  George  Otis  Smith  as  a  member  of  the 
Federal  Power  Commission  :  that  he,  the  said  district  attorney,  be  requested  to  associate 
with  him  counsel  for  the  United  States  Senate  in  such  proceedings  ;  that  the  Committee 
on  the  .Judiciary  be,  and  it  hereby  is.  authorized  to  engage  such  counsel,  at  a  cost  not  to 
exceed  .$2, .500,  who  shall,  in  the  event  that  the  requests  herein  recited  are  acceded  to, 
assist  the  said  district  attorney  in  such  proceedings." 


Vl-846   O  -  76  -  28 


428 


Exhibit  46 
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Exhibit  47 
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Exhibit  48 
UNITED  STATES  v.  GEORGE  OTIS  SMITH. 

CERTIFICATE  FROM  THE  COURT  OF  APPEALS  OF  THE  DISTRICT 

OF  COLUMBIA. 

No.  694.    Argued  March  21,  22,  1932.— Decided  May  2,  1932. 

1.  A  question  of  construction  of  the  Rules  of  the  Senate  becomes 
a  judicial  question  when  the  right  of  an  appointee  to  office,  chal- 
lenged in  a  quo  warranto  proceeding,  depends  upon  it.     P.  33. 

2.  In  deciding  such  a  question,  great  weight  is  to  be  attached  to  the 
present  construction  of  the  rules  by  the  Senate  itself;  but  that 
construction,  so  far,  at  least,  as  arrived  at  after  the  events  in 
controversy,  is  not  conclusive  on  the  Court.    Id. 


431 


UNITED  STATES  v.  SMITH.  7 

6  Argument  for  the  Senate. 

3.  Rules  of  the  Senate  provided  that  when  a  nomination  to  office  was 
confirmed,  any  Senator  voting  in  the  majority  might  move  for  re- 
consideration on  the  same  day  on  which  the  vote  was  taken,  or  on 
either  of  the  next  two  days  of  actual  executive  session;  that  if  noti- 
fication of  the  confirmation  had  been  sent  to  the  President  before 
the  expiration  of  the  time  within  which  the  motion  to  reconsider 
might  be  made,  the  motion  to  reconsider  should  be  accompanied 
by  a  motion  to  request  the  President  to  return  said  notification  to 
the  Senate;  and  that  nominations  confirmed  should  not  be  returned 
by  the  Secretary  of  the  Senate  to  the  President  until  the  expiration 
of  the  time  limited  for  making  the  motion  to  reconsider  the  same, 
or  while  the  motion  to  reconsider  was  pending,  "  unless  otherwise 
ordered  by  the  Senate."  Held  that  when  the  Senate  had  confirmed 
a  nomination  and  on  the  same  day  had  by  unanimous  consent 
caused  the  President  to  be  notified  of  the  confirmation,  and  the 
President  thereupon  had  commissioned  the  nominee  and  the  latter 
had  taken  the  oath  and  entered  upon  the  duties  of  his  office,  the 
rules  did  not  contemplate  that  the  Senate  thereafter,  within  two 
executive  sessions  following  that  of  the  confirmation,  might  enter- 
tain a  motion  to  reconsider  the  confirmation,  request  return  by  the 
President  of  the  notification,  and  upon  his  refusal  to  return  it,  might 
reconsider  and  reject  the  nomination.    P.  32   et  seq. 

Supreme  Ct.  D.  C,  affirmed. 

On  certification  by  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  of  a  question  arising  upon  an  appeal 
from  a  judgment  dismissing  a  petition  for  a  writ  of  quo 
warranto.     This  Court  ordered  up  the  whole  record.* 

Mr.  John  W.  Davis,  with  whom  Mr.  Alexander  J. 
Groesbeck  was  on  the  brief,  for  the  United  States  Senate. 

Rules  XXXVIII  and  XXXIX  empowered  the  Senate, 
at  any  time  prior  to  the  expiration  of.  the  next  two  days 
of  actual  executive  session,  to  entertain  a  motion  to  re- 

*  The  record  in  this  case  contains  the  results  of  an  elaborate  exam- 
ination of  the  instances  in  which  the  Senate  reconsidered  its  votes 
rejecting  or  confirming  nominations,  after  the  President  had  been 
notified  of  the  action  reconsidered;  and  also  of  the  Presidential  and 
Senatorial  practice  in  such  matters,  as  revealed  by  the  Senate  Execu- 
tive Journal,  and  by  records  of  the  Executive  Offices  and  of  certain 
Departments. 
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8  OCTOBER  TERM,  1931. 

Argument  for  the  Senate.  286  U.S. 

consider  its  vote,  even  though  it  had  previously  ordered 
that  a  copy  of  its  resolution  of  consent  be  forwarded  forth- 
with to  the  President.  Paragraphs  3  and  4  of  Rule 
XXXVIII  permit  no  other  construction.  A  survey  of 
the  historical  development  of  the  rules  relating  to  recon- 
sideration substantiates  this  obvious  interpretation.  The 
existence  of  the  power  to  reconsider  after  notification  is 
further  confirmed  by  the  many  instances  appearing  in  the 
Executive  Journals  of  the  Senate  in  which  the  President, 
at  the  request  of  the  Senate,  returned  resolutions  both 
of  confirmation  and  rejection. 

The  Senate's  practice  of  reconsidering  an  action  previ- 
ously taken  dates  from  the  very  inception  of  our  Govern- 
ment. Ann.  of  Cong.  (Gales,  1834,)  1st  Cong.  Vol.  I,  pp. 
20,  945,  950.  While  in  the  Parliament  of  Great  Britain 
the  practice  has  never  existed,  we  find  it  at  a  quite  early 
date  in  some  of  the  American  colonies.  While  it  is  not 
mentioned  in  the  rules  and  orders  of  the  Congress  of  the 
Confederation,  the  record  of  its  proceedings  discloses  that 
it  was  frequently  resorted  to.  It  was  at  once  applied  in 
the  House  of  Representatives,  although  a  rule  on  the  sub- 
ject was  not  adopted  until  January  7,  1802.  The  term 
"  reconsideration  "  is  found  in  the  Constitution  of  the 
United  States,  Art.  I,  §  7. 

In  the  debates  of  the  Senate  held  on  January  5,  6,  7, 
and  8,  1931,  with  reference  to  the  reconsideration  of  the 
nomination  of  the  appellee,  there  was  considerable  dis- 
cussion as  to  whether  the  Secretary  of  the  Senate  had 
in  fact  been  authorized  by  the  Senate  to  forward  im- 
mediately to  the  President  a  copy  of  the  resolution 
consenting  to  the  appointment.  It  was  there  argued  by 
some  Senators  that  assent  by  silence  to  the  statement 
of  the  President  pro  tempore  that,  "  The  Senate  advises 
and  consents  to  the  nomination  and  the  President  will 
be  notified,"  did  not  constitute  an  order  by  the  Senate 
that  the  resolution  should  be  forthwith  forwarded  to  the 
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President.  It  is  not,  however,  the  contention  of  the  ap- 
pellant in  this  case  that  the  Secretary  of  the  Senate  ex- 
ceeded his  authority  in  forwarding  the  resolution  to  the 
President  on  December  22,  1930.  The  appellant  admits 
that  by  the  usual  and  established  practice  of  the  Senate 
assent  by  silence  to  such  a  statement  by  the  presiding 
officer  of  the  Senate  constitutes  an  order.  The  Executive 
Journal  of  December  20  shows  that  it  was  ordered  "  that 
the  foregoing  resolution  of  confirmation  [of  appellee]  be 
forwarded  to  the  President  of  the  United  States,"  and  that 
later  it  was  ordered,  "  that  all  resolutions  of  confirmation 
this  day  agreed  to  be  forwarded  forthwith  to  the  Presi- 
dent of  the  United  States." 

But  even  so,  paragraph  3  of  Rule  XXXVIII  shows 
that  the  Senate  expressly  contemplated  a  situation  in 
which  it  might  reconsider  a  nomination  although  notifica- 
tion of  its  vote  had  by  its  direction  already  proceeded 
to  the  President.  The  plain  and  simple  reading  of  its 
provisions, — 

"  But  if  a  notification  of  the  confirmation  or  rejection 
of  a  nomination  shall  have  been  sent  to  the  President  be- 
fore the  expiration  of  the  time  within  which  a  motion  to 
reconsider  may  be  made,  the  motion  to  reconsider  shall 
be  accompanied  by  a  motion  to  request  the  President  to 
return  such  notification  to  the  Senate," — 
permits  of  no  other  construction.  The  historical  de- 
velopment of  this  provision  substantiates  the  appellant's 
position. 

The  President  was  chargeable  with  knowledge  that  the 
Senate  retained  its  right  to  reconsider.  He  knew  that  the 
vote  advising  and  consenting  to  the  appointment  of  ap- 
pellee was  taken  on  December  20.  This  appears  on  the 
face  of  the  resolution  delivered  to  him  by  the  Secretary  of 
the  Senate.  He  also  knew  that  the  Senate  had  recessed  on 
the  same  day  until  January  5,  1931.  Moreover,  he  must 
have  known,  or  at  any  rate  is  legally  charged  with  knowl- 
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edge  of,  the  rules  of  the  Senate;  and  these  rules  on  their 
face  in  unequivocal  terms  pennitted  the  reconsideration 
of  a  vote  by  the  Senate  within  the  next  two  days  of  actual 
executive  session. 

The  President  must  also  have  known  that  his  prede- 
cessors in  office  had  often  been  called  upon  to  return  reso- 
lutions transmitted  to  them  by  the  Senate  in  order  to  per- 
mit the  Senate  to  reconsider  its  vote,  and  that  they  did 
return  such  resolutions.  In  fact,  the  Executive  Journal 
discloses  that  the  Senate  on  two  occasions  prior  to  this 
case  requested  President  Hoover  himself  to  return  reso- 
lutions advising  and  consenting  to  appointments,  and  that 
he  did  return  them.  These  resolutions  had  been  for- 
warded to  him  forthwith  and  prior  to  the  expiration  of 
the  reconsideration  period. 

The  power  of  reconsideration  is  not  lost  simply  because 
the  President  has  acted  before  the  request  for  the  return 
of  the  notification  is  received.  To  adopt  the  interpreta- 
tion of  the  Attorney  General  would  mean  the  bodily  in- 
corporation into  paragraph  3  of  Rule  XXXVIII,  after  the 
words,  "  when  a  nomination  is  confirmed  or  rejected,  any 
Senator  voting  in  the  majority  may  move  for  a  reconsider- 
ation on  the  same  day  on  which  the  vote  was  taken,  or  on 
either  of  the  next  two  days  of  actual  executive  session  of 
the  Senate,"  of  the  words  "  unless  the  President  has  been 
notified  and  has  made  the  appointment."  This  renders 
the  rule  meaningless  and  inconsistent.  One  portion 
should  not  be  construed  to  annul  or  destroy  what  has  been 
clearly  provided  by  another.  If  the  rule  were  to  be  so 
interpreted,  it  is  obvious  that  the  Senate,  while  a  motion 
to  reconsider  a  nomination  was  pending,  would  in  no  case 
order  a  notification  to  be  sent  to  the  President,  knowing 
that  if  the  President  hurriedly  made  the  appointment  it 
could  take  no  further  action  upon  the  pending  motion. 
But  paragraph  4  of  Rule  XXXVIII  definitely  provides 
that  a  notification  may  be  ordered  by  the  Senate  to  be 
transmitted  to  the  President  although  at  the  time  a  mo- 
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tion  to  reconsider  is  pending.  If  the  Senate  desired  in 
such  a  case  to  make  its  vote  final — that  is  by  destroying 
the  possibility  of  reconsideration — the  natural  and  ordi- 
nary method  of  doing  so  would  be  to  make  a  motion  to 
table  the  motion  to  reconsider.  This  is  explicitly  pro- 
vided in  paragraph  3  of  Rule  XXXVIII. 

It  is  most  unlikely  that  the  Senate,  which  by  its  rules 
formulated  the  practice  of  reconsideration  in  order  the 
better  to  reach  a  sound  judgment  in  the  confirmation  of 
nominations  submitted  to  it,  should  want  to  stake  the 
loss  of  this  valuable  power  upon  the  haste  or  procrastina- 
tion of  the  President.  And  this  is  particularly  so  when 
we  consider  that  the  fundamental  changes  made  in  the 
rules  of  April  6,  1867,  occurred  at  a  time  when  relations 
between  President  Andrew  Johnson  and  the  Senate  were 
exceedingly  strained. 

The  conclusion  reached  by  the  Attorney  General  seems 
to  suggest  that  the  process  resolves  itself  into  a  mere 
race  of  diligence  upon  the  part  of  the  President  and  Sen- 
ate in  case  of  a  conflict,  or  possible  conflict,  of  opinion  be- 
tween them.  So  long  as  the  President  is  not  in  receipt  of 
the  Senate's  request  for  a  return  of  its  notification,  his 
hands  are  free,  we  are  told,  and  any  action  he  may  take 
is  final  and  irrevocable.  If  this  is  so,  it  can  make  no  dif- 
ference that  a  messenger  is  actually  on  his  way  with  a 
request ;  or  that  the  Senate  has  in  fact  voted  to  reconsider 
before  the  commission  is  signed;  or  even  that  on  such  re- 
consideration the  nomination  has  been  rejected.  Indeed, 
by  the  same  reasoning,  the  President,  having  once  been 
notified,  might  wilfully  hasten,  the  appointment  notwith- 
standing actual  knowledge  on  his  part  from  unofficial 
sources  that  the  Senate  had  proceeded  or  was  proceeding 
to  reconsider  -  and  reverse  its  action.  Could  it  be  pre- 
tended that  an  appointment  made  under  such  circum- 
stances was  based  on  that  advice  and  consent  of  the  Sen- 
ate which  the  Constitution  contemplates? 
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The  debates  in  the  Senate  and  the  very  reconsideration 
of  tlie  nomination  of  the  appellee  disclose  that  the  Sen- 
ate believed  that  its  power  to  reconsider  was  not  destroyed 
by  the  immediate  issue  of  a  commission.  In  the  construc- 
tion of  a  parliamentary  rule,  the  courts  will  respect  the 
meaning  which  the  legislative  body  by  its  action  has 
placed  upon  it.  State  v.  Savings  Bank,  79  Conn.  141, 
152;  Witherspoon  v.  State  ex  rel.  West,  138  Miss.  310, 
326;  State  ex  rel.  Whitney  v.  Buskirk,  40  N.  J.  L.  463, 
467;  French  v.  Senate,  146  Cal.  604,  60S;  Davies  v.  Sagi- 
naw, 87  Mich.  439,  444;  State  ex  rel  West  v.  Butler,  70 
Fla.  102,  120;  Snuth  v.  Jennings,  67  S.  C.  324,  328; 
People  ex  rel.  Locke  v.  City  Council,  5  Lans.  (N.  Y.)  11, 
14-15. 

If  the  notification  sent  the  President  had  contained  an 
express  statement  that  the  Senate  reserved  the  right  at 
any  time  within  the  two  succeeding  days  of  executive  ses- 
sion to  reconsider  its  action,  could  the  President  fore- 
close the  Senate  from  pursuing  that  course  by  the  im- 
mediate issue  of  a  commission?  Yet  just  this  qualifica- 
tion is  attached  by  necessary  implication  to  every  such 
notification. 

Analysis  of  the  process  of  advising  and  consenting  to 
a  nomination  shows  the  utter  impossibility  of  applying 
to  the  case  before  this  Court  parliamentary  rules  formu- 
lated either  by  Jefferson  or  by  the  Senate  to  govern  the 
process  of  legislation.  The  process  of  advising  and  con- 
senting is  not  legislative.  It  may  be  termed  quasi-execu- 
tive; in  fact,  it  is  sui  generis. 

Presidential  and  senatorial  practice  do  not  support  the 
contention  that  the  power  to  reconsider  is  cut  off  either 
by  an  immediate  appointment  or  by  refusal  to  return  the 
notification. 

In  adopting  Rules  XXXVIII  and  XXXIX  the  Senate 
did  not  exceed  the  power  vested  in  it  by  Art.  I,  §  5,  of 
the  Constitution.    The  Rules  are  binding  on  both  the 
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Senate  and  the  Executive.     United  States  v.  Ballin,  144 
U.  S.  1. 

Adjudications  by  state  courts  which  deal  specifically 
with  the  reconsideration  of  action  taken  by  a  legislative 
body,  have  consistently  applied  the  tests  announced  in 
United  States  v.  Ballin,  supra.  See,  for  instance.  Smith 
V.  Jennings,  67  S.  C.  324;  State  v.  Savings  Bank,  79  Conn. 
141,  152;  Crawford  v,  Gilchrist,  64  Ha.  41;  People  v. 
City  Council,  5  Lans.  (N.  Y.)  11,  14^15;  State  ex  rel. 
West  v.  Butler,  70  Fla.  102,  120;  People  ex  rel.  Birch  v. 
Mills,  32  Hun  (N.  Y.)  459,  460;  Witherspoon  v.  State 
ex  rel.  West,  138  Miss.  310. 

The  signing  and  delivery  of  a  commission  and  the  tak- 
ing of  an  oath  by  the  appellee  can  not  fortify  his  position 
or  shield  him  from  ouster.  The  lack  of  a  confirmation 
by  the  Senate  as  required  by  the  Constitution  could  not 
be  cured  by  any  action  on  the  part  of  the  President.  Peo- 
ple ex  rel.  MacMahon  v.  Davis,  284  111.  439;  Witherspoon 
V.  State  ex  rel.  West,  138  Miss.  310;  Wood  y., Cutter,  138 
Mass.  149;  Crawford  v.  Gilchrist,  64  Fla.  41;  Dust  v. 
Oakman,  126  Mich.  717;  36  Op.  Atty.  Gen.  382;  State 
ex  rel.  West  v.  Butler,  70  Fla.  102.  See  also  State  v. 
Savings  Bank,  79  Conn.  141 ;  Conger  v.  Gilmer,  32  Cal.  75; 
Reed  v.  School  Commission,  176  Mass.  473;  Higgins  v. 
Curtis,  39  Kan.  283;  State  ex  rel.  Gouldey  v.  City  Council, 
63  N.  J.  L.  537;  Stiles  v  Lamhertville,  73  N.  J.  L.  90;  Ash- 
ton  V.  Rochester,  133  N.  Y.  187;  Commonwealth  v.  Allen, 
128  Mass.  308;  People  v.  Shawver,  30  Wyo.  366;  State  v. 
Foster,  7  N.  J.  L.  123;  Red  v.  City  Council,  25  Ga.  386; 
Luther  S.  Gushing,  Law  &  Practice  of  Legislative  Assem- 
blies, 9th  ed.,  1899,  §  1265. 

In  a  few  decisions  relating  to  the  right  of  a  legislative 
body  to  reconsider  action  previously  tal^en,  there  are  dicta 
indicating  that  the  right  may  be  trimmed  down  or  lost 
if  notice  of  the  action  so  taken  has  gone  forward.  Baker 
V.  Cushman,  127  Mass.  105;  Wood  v.  Cutter,  138  Mass. 
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149;  State  v.  Phillips,  79  Me.  506;  Allen  v.  Morton,  94 
Ark.  405;  State  ex  rel.  Childs  v.  Wadhams,  64  Minn.  318. 
See  State  ex  rel.  Whitney  v.  Buskirk,  40  N.  J.  L.  463. 
But  in  all  of  these  cases,  it  should  be  noted,  the  legis- 
lative body  had  no  rules  definitely  and  explicitly  condi- 
tioning the  right  to  reconsider  and  indicating  when  its 
action  became  final. 

Attorney  General  Mitchell,  with  whom  Solicitor  General 
Thacher,  and  Mr.  Erwin  N.  Griswold  were  on  the  brief, 
as  aviici  curiae  by  leave  of  Court. 

This  proceeding  could  only  be  maintained  in  the  name 
of  the  United  States  and  with  the  consent  and  on  the  rela- 
tion of  an  official  of  the  Department  of  Justice.  As  the 
officials  of  the  Department  of  Justice  were  already  com- 
mitted by  an  opinion  of  the  Attorney  General  (36  Ops. 
Atty.  Gen.  382)  to  a  conclusion  adverse  to  the  position 
taken  by  the  Senate,  consent  to  the  institution  of  this  pro- 
ceeding was  given  on  condition  that  the  Senate  would 
employ  its  own  counsel.  This  explains  why  officials  of 
the  Department  appear  as  amid  curiae. 

Three  suggestions  have  been  made  as  to  the  possible 
purpose  and  effect  of  the  Senate's  action  in  sending  notifi- 
cation to  the  President  that  it  consented  to  the  respond- 
ent's appointment: 

First.  That  the  President  was  authorized  to  make  an 
appointment  forthwith  but  subject  to  its  becoming  in- 
c!Tective  through  reconsideration  of  the  nomination  by 
the  Senate; 

Second.  That  the  consent  so  given,  of  which  notification 
went  to  the  President,  was  a  conditional  and  qualified 
consent  not  representing  the  final  conclusion  of  the  Sen- 
ate, and  therefore  the  appointment  was  premature  and 
unauthorized; 

Third.  That  the  Senate's  action  shows  unconditional 
and  unqualified  consent  to  an  immediate  appointment, 
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effective  because  the  Senate  did  not  recant  and  withdraw 
its  consent,  and  notify  the  President  of  its  withdrawal, 
before  appointment  was  made. 

The  first  position  is  wholly  untenable.  The  consent 
required  by  the  Constitution  is  an  unconditional  consent 
to  an  unconditional  appointment. 

Either  this  appointment  was  valid  because  made  with 
the  unqualified  consent  of  the  Senate  or  it  was  void. 
There  is  no  middle  ground.  Any  other  view  would  allow 
the  Senate  to  encroach  upon  executive  functions  by  re- 
moving an  officer  after  his  appointment  under  the  guise 
of  reconsideration  of  his  nomination  and  because  of  dis- 
satisfaction with  his  official  acts. 

We  mention  this  theory  merely  because  it  was  suggested 
in  the  debates  on  this  case  in  the  Senate.  The  petitioner 
does  not  seem  to  rely  on  it,  and  it  seems  to  be  conceded 
now  that  the  question  is  whether  the  consent  was  un- 
qualified and  the  appointment  valid,  or  whether  final  con- 
sent was  never  given  and  the  appointment  was  premature 
and  void.  Approaching  the  case  this  way,  there  is  no  con- 
stitutional question  presented,  and  we  are  left  merely  with 
the  question  whether  the  Senate  intended  unqualifiedly 
to  consent  and  so  advise  the  President;  and  that  is  to  be 
resolved  by  considering  what  the  Senate  did,  in  the  light 
of  its  rules  and  practices,  reasonably  construed. 

One  provision  of  the  rules  is  that  when  a  nomination 
is  confirmed,  a  motion  for  reconsideration  may  be  made 
within  either  of  the  next  two  days  of  actual  executive 
session.  This  must  be  read  in  connection  with  Paragraph 
4  which  provides  that  a  nomination  confirmed  or  rejected 
shall  not  be  returned  by  the  Secretary  to  the  President 
until  the  expiration  of  the  time  limited  for  making  a 
motion  to  reconsider  or  while  such  motion  is  pending 
"  unless  otherwise  ordered  by  the  Senate."  The  rule  in 
Paragraph  4  was  intended  to  protect  and  preserve  the 
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power  of  the  Senate  to  reconsider.  It  is  based  on  the  as- 
sumption that  if  the  notification  goes  to  the  President 
before  the  time  allowed  by  the  rule  for  reconsideration 
has  elapsed  and  the  President  makes  the  appointment, 
the  power  to  reconsider  will  be  lost.  The  rules  also  ex- 
pressly contemplate  that  before  the  time  fixed  by  the 
rule  for  reconsideration  has  expired  or  even  while  a  mo- 
tion for  reconsideration  is  pending,  the  Senate  may  order 
an  immediate  notification  of  its  consent  to  the  appoint- 
ment to  be  transmitted  to  the  President.  In  this  case  the 
Senate  resolved  that  it  consented  to  the  appointment  and 
it  unanimously  resolved  that  the  President  be  immedi- 
ately notified  that  it  did  consent.  Its  action  in  directing 
tliat  the  President  be  forthwith  notified  without  waiting 
for  the  expiration  of  the  time  allowed  by  the  rule  for  re- 
consideration must  have  had  some  pui-pose.  Why  order 
immediate  notification  to  be  sent  to  the  President  unless 
he  was  expected  to  act  upon  it?  The  only  conceivable 
object  in  expediting  the  notice  was  to  make  it  possible 
for  the  President  to  expedite  the  appointment,  and  to 
enable  the  President  immediately  to  fill  the  vacancy  and 
to  serve  the  public  interest  by  avoiding  delay  in  the  trans- 
action of  public  business. 

No  second  notice  to  the  President  is  provided  for  by 
Senate  rules  or  practices,  and  if  the  one  sent  be  not  ef- 
fective so  that  the  President  may  rely  on  it,  he  never 
would  receive  a  notification  of  final  consent.  The  peti- 
tioner's position  is  that  before  it  has  consented  the  Sen- 
ate may  send  a  notification  that  it  has,  and  then  after 
it  has  really  consented,  it  sends  no  notice.  Why  do  a 
futile  thing — unanimously  resolve  to  notify  the  President 
forthwith  and  rush  a  special  messenger  to  the  executive 
offices,  if  the  action  is  not  final  and  the  President  may  not 
proceed?  Why  send  a  formal,  expedited  notification  on 
which  the  President  can  not  rely,  and  then  refrain  from 
giving  him  a  notice  of  final  decision  of  the  Senate  and 
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compel  him  to  cause  the  records  of  the  Senate  to  be 
searched  to  ascertain  whether  a  motion  for  reconsidera- 
tion has  been  made  and  lost,  or  two  executive  sessions 
have  been  held  without  a  motion  for  reconsideration  hav- 
ing been  made?  The  fallacy  of  the  petitioner's  argu- 
ment is  in  the  conclusion  that  the  rule  allowing  recon- 
sideration was  an  inexorable  thing  which  the  Senate  itself 
could  not  escape  from.  It  involves  also  the  mistaken  as- 
sumption that  the  rule  which  provides  for  recalling 
notifications  from  the  President  contemplates  that  in  all 
cases  the  recall  will  be  in  time  and  successful. 

Any  rule  of  the  Senate  may  be  suspended  in  a  par- 
ticular case  by  unanimous  consent.  Whether  an  order  of 
the  Senate  for  immediate  notification  is  in  accordance 
with  the  rules  and  requires  only  a  majority  vote  or 
amounts  to  a  suspension  of  the  rules  requiring  unanimous 
consent  is  immaterial  here.  Acting  in  this  case  by 
unanimous  consent  immediately  to  notify  the  President,  it 
did  not  expressly  resolve  to  refrain  from  any  further  con- 
sideration and  suspend  the  two  executive  session  day  rule, 
but  its  action  is  susceptible  of  no  other  interpretation.  A 
decision  to  notify  the  President  forthwith  that  it  had 
consented  to  the  appointment  necessarily  implies  that  it 
had  decided  then  to  reach  a  final  conclusion. 

The  precedents  indicate  that  no  President  has  ever 
questioned  the  power  of  the  Senate  to  reconsider  and 
withdraw  its  consent  to  an  appointment  if  notice  of  the 
withdrawal  reaches  him  before  the  appointment  is  made. 

The  precedents  tend  to  support  the  view  that  the  ques- 
tion that  has  always  been  uppermost,  and  the  subject  of 
particular  inquiry,  has  been  whether  notice  of  the  with- 
drawal of  the  Senate's  consent  reached  the  President  be- 
fore the  appointment  was  made.  We  have  been  unable 
to  find  a  case  in  which  the  Senate  actually  proceeded  to 
reconsider  and  reject  a  nomination  once  confirmed,  where 
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it  clearly  appeared  that  an  appointment  had  been  made 
by  the  President  before  information  reached  him  of  the 
Senate's  move  to  withdraw  its  consent. 

In  dealing  with  these  cases,  it  is  evident  that  those 
involved  did  not  always  have  a  clear  and  consistent  idea 
as  to  what  constituted  an  appointment  or  whether  merely 
signing  a  commission  effected  it. 

The  cases  are  also  complicated  by  the  fact  that  the 
President  has  the  power  to  remove  executive  officers,  and 
although  an  appointment  had  been  made  before  the  Sen- 
ate undertook  to  reconsider,  he  could,  by  withholding  de- 
livery of  the  commission  and  thus  depriving  the  appointee 
of  an  opportunity  to  take  the  oath,  followed  by  nomina- 
tion and  appointment  of  another,  in  effect  remove  the 
appointee.    Such  was  the  Plimley  case. 

In  this  connection  we  question  the  assumption  by  the 
petitioner  that  an  entry  in  the  White  House  records 
of  the  "  date  of  commission  "  or  "  date  commissioned  " 
necessarily  means  that  the  commission  was  signed  on  the 
date  entered.  It  may  or  may  not  have  been.  The  date 
so  entered  is  the  date  the  commission  bears,  but  not  nec- 
essarily the  date  the  President  signs  it. 

The  petitioner's  argument  is  based  on  the  premise  that 
the  Senate,  though  sending  the  notification,  intended  to 
reserve  the  power  to  reconsider,  and  our  position  is  that 
it  did  not  so  intend.  If  our  contention  be  accepted,  ques- 
tions as  to  whether  the  President  is  presumed  to  know 
the  rules,  or  as  to  whether  the  President  had  a  right  to 
rely  on  a  notification  which  was  false  and  premature,  or 
whether  the  Senate  lost  jurisdiction  by  parting  with  the 
papers,  are  eliminated  from  the  case. 

The  proper  conclusion  is  that  by  its  action  in  this  case 
the  Senate  intended  to  give  its  unqualified  consent  to  an 
immediate  appointment,  and  that  its  action  directing 
notification  to  be  sent  forthwith  and  without  waiting  for 
the  expiration  of  the  time  fixed  by  the  rule  for  reconsid- 
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eration,  taken  by  unanimous  agreement,  amounted  to  an 
abrogation  in  this  case  of  the  rules  allowing  further  con- 
sideration and  discloses  the  intention  of  the  Senate  then 
and  there  finally  to  consent  to  the  appointment  and  to 
communicate  that  consent  to  the  President  for  immedi- 
ate action. 

The  situation  is  somewhat  anomalous  in  that  counsel 
for  the  Senate  representing  the  petitioner  are  here  con- 
tending for  one  interpretation  of  the  Senate's  rules  and 
action,  but  the  Senate  itself  since  this  case  arose  has 
repeatedly  and  without  any  uncertainty  followed  a  prac- 
tice consistent  only  with  our  position  on  the  law.  Refer- 
ring to  the  Congressional  Record,  71st  Cong.,  3d  Sess., 
Vol.  74,  Pt.  7,  pp.  6489-6490;  Vol.  74,  Pt.  2,  pp,  1748- 
1749;  Id.,  pp.  1937,  2066;  Vol.  74,  Pt.  3,  p.  3393;  72d 
Cong.,  1st  Sess.,  pp.  1003,  1131,  3071,  3415,  3582,  3782, 
3881,  4724.  These  extracts  from  the  Congressional  Rec- 
ord show  beyond  question  that  the  Senate  understands 
that  under  its  present  rules  unanimous  agreement  to 
notify  the  President  of  its  consent  to  an  appointment, 
without  waiting  for  the  expiration  of  the  time  fixed  by 
the  rules  for  reconsideration,  although  without  any  ex- 
press mention  of  the  rule  about  reconsideration,  amounts 
to  a  decision  of  the  Senate  to  give  unqualified  consent  to 
the  appointment. 

Mr.  George  Wharton  Pepper  for  Smith. 

It  has  never  been  doubted  since  Marbury  v.  Madison, 
1  Cranch  137,  and  is  conceded  now,  that  where  the  Presi- 
dent has  nominated  under  the  Constitution,  the  Senate 
has  advised  and  consented  to  the  appointment,  and  a  com- 
mission has  been  signed  by  the  President,  the  appointment 
is  complete  and  the  appointee  is  entitled  to  office  unless 
and  until  properly  removed. 

The  only  point  in  the  present  case  left  open  by  that 
decision  is  whether  such  an  appointment  becomes  void 
where  the  Senate,  having  first  ordered  immediate  notifica- 
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tion  to  the  President  of  its  approval  and  consent,  there- 
after reconsiders  and  undertakes  to  reverse  its  action. 

In  that  case,  Chief  Justice  Marshall,  speaking  for  the 
Court,  said  in  effect,  that  the  President  could  not  have 
changed  his  mind  after  signing  the  commission,  because, 
as  he  held,  the  President  could  not  thereafter  lawfully 
have  forbidden  the  Secretary  of  State  to  deliver  the  com- 
mission (page  171  of  opinion).  Can  the  Senate  be  per- 
mitted as  between  itself  and  the  President,  to  change  its 
mind  in  a  way  not  permitted  to  the  President  as  between 
himself  and  his  appointee? 

In  an  attempt  to  meet  the  difficulty  presented  by  this 
question  the  United  States  is  driven  to  argue  that  the 
Senate  in  this  case  never  really  consented — that  what  it 
did  was  to  give  a  mere  interlocutory  consent,  which  never 
became  final  because,  within  the  period  for  reconsidera- 
tion permitted  by  its  own  rules,  the  Senate  reversed  its 
consent.  According  to  this  view  it  is  unimportant  whether 
the  President  was  or  was  not  in  fact  ignorant  of  the  Sen- 
ate rules.  Whether  he  knew  it  or  not,  the  notice  of  con- 
firmation immediately  sent  to  him  was  merely  for  his 
comfort — to  give  him  the  satisfaction  of  knowing  that  so 
far  the  Senate  was  sympathetic. 

As  against  any  such  theoiy  it  is  submitted  that  the 
Senate  had  consented;  that  formal  notification  gave 
finality  to  the  consent;  and  that  when  the  President,  hav- 
ing received  such  official  notification  and  in  reliance 
thereon,  had  made  the  appointment,  the  appointee  was 
legally  entitled  to  office  until  removed  according  to  law. 

The  proposition  last  above  stated  is  not  only  consistent 
with  the  provisions  of  the  Senate  rules  but  necessarily 
follows  from  a  reasonable  interpretation  of  them.  In 
other  words,  the  Senate  has  not  by  its  rules  attempted'  to 
embarrass  the  President  or  to  impede  the  discharge  of  his 
executive  duties.  For  the  moment,  however,  let  it  be 
assumed  that  the  Senate  has  actually  attempted  by  its 
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rules  to  impose  upon  the  Executive  a  period  of  inaction 
following  receipt  by  him  of  notice  of  confirmation,  the 
duration  of  the  period  of  inaction  being  determined 
solely  by  the  pleasure  of  the  Senate  as  expressed  in  its 
rule.  It  is  earnestly  contended  by  the  appellee  that  it  is 
beyond  the  power  of  the  Senate  thus  to  control  the  con- 
duct of  the  Executive.  To  concede  such  a  power  to  a 
single  House,  or  even  to  both  Houses  acting  together,  is 
to  assign  to  their  rules  the  force  of  a  general  law  passed 
by  both  houses,  signed  by  the  President  and  binding  on 
every  citizen.  Indeed  a  concession  of  such  power  might 
even  involve  the  conclusion  that  a  rule  of  the  Senate  or 
House  is  of  greater  efficacy  than  an  Act  of  Congress,  in- 
asmuch as  the  latter  will  not  be  pennitted  by  this  Court 
to  limit  the  Executive  in  the  discharge  of  a  constitutional 
function.  Let  it  be  assumed,  for  example,  that  the  Senate 
rules  were  silent  on  the  subject  of  reconsideration  but 
that  an  Act  of  Congress  provided  that  the  President 
should  not,  for  a  six  months'  period,  make  an  appoint- 
ment after  notice  of  Senate  confirmation  and  that,  within 
that  period.  Senate  consent  might  be  withdrawn :  is  it  to 
be  supposed  that  such  an  Act,  passed,  perhaps,  over  the 
President's  veto,  would  be  upheld  by  this  Court?  Would 
not  that  be  a  clear  case  of  legislative  encroachment  upon 
the  discharge  of  a  constitutional  function  by  the  Execu- 
tive? Each  House  under  the  Constitution  may  "  de- 
termine the  rules  of  its  proceedings  " — but  not  those  of 
the  President  or  of  the  Supreme  Court.  Neither  House 
may  "  by  its  rules  ignore  constitutional  restraints  or  vio- 
late fundamental  rights,  and  there  should  be  a  reasonable 
relation  between  the  mode  or  method  of  proceeding  estab- 
lished by  the  rule  and  the  result  which  is  sought  to  be  at- 
tained." United  States  v.  Ballin,  144  U.  S.  at  p.  5.  It 
was  there  decided  that  the  rule  of  the  House  of  Repre- 
sentatives permitting  the  Speaker  and  the  clerk  to  de- 
termine by  count  the  presence  or  absence  of  a  quorum 
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was  a  valid, exercise  of  the  rule-making  power.  That 
decision  goes  no  further  than  to  sustain  a  reasonable 
exercise  of  the  power  to  determine  an  intra-mural  ques- 
tion of  legislative  procedure,  the  very  case  covered  by 
the  constitutional  grant  of  power.  But  to  invest  Senate 
rules  with  a  kind  of  extra-territorial  quality  is  to  put  it 
within  the  power  of  one  branch  of  Government  to  regu- 
late the  conduct  of  another  by  the  device  of  seeming  to 
regulate  only  its  own.  The  "  consent  "  contemplated  by 
the  Constitution  is  obviously  an  unconditional  consent: 
no  Senate  rule  can  have  the  effect  of  annexing  to  it  a 
clause  of  defeasance. 

In  order  that  the  governmental  machinery  may  operate 
smoothly  there  must  be  a  specific  formality  in  communi- 
cating to  each  branch  the  action  taken  by  another,  in 
every  case  where  further  official  action  is  intended  to  fol- 
low. The  President  acts  with  utmost  formality  when  he 
notifies  the  Senate  of  a  nomination.  The  Senate  acts 
with  equal  formality  when  notifying  him  that  he  may  or 
may  not  proceed  with  the  appointment.  In  neither  case 
should  there  be  mental  or  other  reservations.  In  each 
instance  it  is  essential  that  the  notice  sent  should  tell  the 
whole  story  and  that  the  recipient  should  be  free  to  act 
upon  it  as  authentic  and  decisive.  In  the  instant  case 
all  necessary  formality  was  observed. 

The  message  which  the  Senate  sent  and  the  President 
received  either  has  the  quality  and  character  attributed 
to  it  by  appellee  or  it  is  a  purposeless  and  even  a  mislead- 
ing and  mischievous  communication. 

When  we  turn  to  the  Senate  rules  themselves,  they  do 
not  furnish  a  basis  for  the  argument  that  they  were  in- 
tended to  provide  for  an  interlocutory  approval  and  con- 
firmation of  the  President's  nomination.  Section  4  of 
Rule  XXXVIII  provides  that  the  Secretary  shall  not 
notify  the  President  of  a  confirmation  or  a  rejection  of 
his  nomination  until  the  expiration  of  the  time  limited  for 
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making  a  motion  to  reconsider — that  is  to  say,  until  the 
next  two  days  of  actual  executive  session  after  the  day 
of  the  original  consideration  shall  have  expired — unless 
otherwise  ordered  by  the  Senate.  The  Senate  intends  to 
retain  control  of  the  subject-matter  for  that  period  of 
time  unless  it  orders  otherwise.  Consistently  with  §  4, 
§  3  contemplates  that  if  the  Senate  has  "  ordered  "  that 
the  President  shall  be  notified  and  if  he  has  been  notified 
of  the  action  taken,  then  it  is  necessary  that  he  should 
return  the  notification  in  order  that  the  Senate  shall  have 
the  right  to  reconsider — that  is  to  say,  shall  have  regained 
control  of  the  subject-matter. 

The  rules  recognize  the  settled  parliamentary  practice 
as  to  parting  with  control  of  the  transaction ;  and,  as  held 
by  the  court  below,  notice  of  confirmation  sent  to  the 
President  was  intended  to  be  not  merely  a  purposeless 
gesture,  but  information  on  which  the  Executive  might 
rely. 

It  is,  of  course,  not  contended  by  the  appellant  that 
the  Senate  ever  in  fact  called  the  President's  attention  to 
the  rule  in  regard  to  reconsideration  or  that  there  is  any 
such  practice  as  to  file  with  the  President  notice  of 
changes  made  in  the  Senate  rules. 

The  reasonable,  as  well  as  the  only  constitutional  inter- 
pretation of  these  rules  is  th'at  they  contemplate  that  if 
the  Senate  parts  with  control  by  notific-ation  sent  to  the 
President,  the  Senate's  power  is  exhausted  unless  and 
until  such  control  is  again  restored. 

Furthermore,  while  a  practice  could  not  change  the 
fundamental  law  (as  Mr.  Justice  Gordon  in  his  opinion  in 
the  court  below  so  clearly  shows)  the  Senate  by  its  own 
practice  and  acquiescence,  has  construed  the  portion  of 
its  rules  in  question  in  accordance  with  our  contention. 
The  Senate  has  never  before  contended  that  it  had  the 
legal  right  to  reconsider  its  approval  of  a  President's  nomi- 
nation after  the  President  had  in  reliance  on  such  ap- 
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proval  appointed  and  had  refused  to  accede  to  a  Senate 
request  for  return  of  control. 

There  are  some  cases  (there  is  no  certainty  that  there 
are  more  than  a  very  few)  where  the  Executive  after  sign- 
ing a  commission  restored  control  to -the  Senate  at  the 
request  of  the  latter.  But  the  appointee  in  these  cases 
never  asserted  his  legal  rights,  and  all  that  such  instances 
show  is  that  the  then  Executive  was  concerned  less  with 
the  legal  rights  of  the  appointee  than  with  the  desirabil- 
itv  of  conciliating  the  Senate.  Probably  in  some  cases  the 
President  never  even  considered  the  legal  and  constitu- 
tional phase  of  the  matter.  In  some  cases  the  Executive 
refused  to  restore  control  and  thus  protected  the  ap- 
pointee, and  the  Senate  acquiesced. 

There  never  was  a  uniform  presidential  practice  of 
granting  the  Senate's  request  by  restoring  to  the  Senate 
control  after  the  appointment  had  been  made.  But  even 
if  there  had  been,  such  a  practice  could  not  affect  the 
appointee's  legal  rights. 

It  is  not  necessary  to  discuss  whether  unanimous  con- 
sent is  necessary  to  the  abrogation  or  suspension  by  the 
Senate  of  its  own  rules.  It  might  be  pointed  out  that 
tlicrc  is  in  substance  no  difference  between  a  unanimous 
suspension  of  the  rules  followed  by  a  vote  to  notify  the 
President  at  once,  and  simply  a  unanimous  vote  to  notify 
the  President  at  once.  But  the  point  is  that  there  was 
no  need  of  unanimous  consent  to  suspension  because  no 
suspension  of  the  rules  was  involved.  The  rules  expressly 
provide  that  the  Senate  may  order  the  immediate  send- 
ing of  notice,  and  this  was  done.  It  is  true,  and  of  course 
the  Senate  knew,  that  after  sending  the  notice,  the  Senate 
could  ask  the  President  to  restore  the  subject-matter  to 
its  control,  and  that,  if  he  were  in  a  position  to  acquiesce 
and  did  acquiesce,  they  could  then  reverse  their  previous 
action.  But  where  the  matter  has  passed  out  of  the  con- 
trol of  the  President  he  has  no  power  to  restore  such  con- 
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trol  to  the  Senate.  The  only  way  to  get  the  appointee 
out  of  office  is  by  removal.  The  Senate  knew  and  in- 
tended this.  The  Senate,  at  the  time  of  directing  imme- 
diate notice  to  be  sent  to  the  President,  was  content  with 
the  possibility  of  regaining  control  if  it  wanted  to  change 
its  mind.    At  the  time  it  had  no  thought  of  so  doing. 

It  is  entirely  unnecessary  to  consider  a  supposititious 
case  of  sharp  practice — a  case  in  which  the  President, 
having  received  official  notice  from  the  Senate  of  confir- 
mation of  one  of  his  nominations,  but  having  likewise 
received  actual  notice  that  such  consent  had  in  the  mean- 
time been  reversed,  immediately  signs  and  causes  to  be 
sealed  a  commission  to  his  appointee  and  delivers  it  in 
order  to  outwit  the  Senate.  Possibly  the  result  would 
be  different  there,  but  at  any  rate  that  is  not  this  case. 

In  conclusion  and  to  sum  up,  the  only  point  left  open 
by  the  decision  in  Marhury  v.  Madison  is  this:  whether 
the  Senate  can  annul  an  appointment  after  it  has  directed 
its  officer  to  send  notice  of  confirmation  to  the  President 
and  after  he  (in  ignorance  of  a  Senate  rule  reserving  the 
right  to  reconsider  within  a  certain  period  or,  if  knowing 
of  the  rule,  yet  supposing  that  the  Senate,  as  the  rule 
itself  permitted,  had  voted  to  forego  this  period  of  recon- 
sideration) has  relied  on  the  official  notice  and  appointed 
his  nominee  to  office.  It  is  submitted  that  the  Constitu- 
tion permits  the  Senate  no  such  reserved  control;  that 
the  rules  of  the  Senate  have  never  contemplated,  and  the 
Senate  by  its  own  practice  has  never  intimated  that  it 
claimed  any  such  reserved  control;  that  even  if  the  rules 
clearly  expressed  any  such  intention,  such  rules  are  made 
only  for  the  regulation  of  Senate  procedure  and  have  not 
the  effect  of  a  law  which  operates  upon  all  alike  whether 
they  know  of  its  terms  or  not;  that  no  question  of  the 
abrogation  of  the  rules  of  the  Senate  (by  unanimous  con- 
sent or  otherwise)  is  involved  in  this  case;  that  the  Gov- 
ernment could  not  function  if  the  President  were  not  en- 
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titled  to  rely  upon  official  notice  of  confirmation  of  his 
nomination  received  from  the  Senate;  and  that  the  ap- 
pellee was  validly  appointed  to  his  office  under  the  Con- 
stitution and  laws  of  the  United  States  and  can  be  de- 
prived thereof  only  by  removal  according  to  law.* 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

This  petition,  in  the  name  of  the  United  States,  for  a 
writ  of  quo  warranto  was  filed  in  the  Supreme  Court  of 
the  District  of  Columbia,  on  relation  of  the  district  at- 
torney, in  deference  to  the  desire  of  the  United  States 
Senate  to  have  presented  for  judicial  decision  the  question 
whether  George  Otis  Smith  holds  lawfully  the  office  of 
member  and  chairman  of  the  Federal  Power  Commission. 
The  case  was  heard  upon  the  petition  and  answer.  On 
December  22,  1931,  the  trial  court  entered  judgment 
denying  the  petition.  An  appeal  was  promptly  taken 
to  the  Court  of  Appeals  of  the  District.     That  court 

*  Attached  to  the  brief  are  appendices  giving 

(A)  A  review  of  decisions  of  state  courts  dealing  with  reconsidera- 
tion by  legislative  bodies,  citing:  State  v.  Barbour,  53  Conn.  76; 
State  V.  Starr,  78  Conn.  638;  State  v.  Phillips,  79  Maine  506;  State 
V.  Miller,  62  Oh.  St.  436;  State  v.  Tyrrell,  158  Wis.  425;  The  Justices 
V.  Clark,  1  T.  B.  Monroe  (Ky.)  82;  Ujiited  States  v.  LeBaron, 
19  How.  73;  Conger  v.  Gilmer,  32  Cal.  75;  Lane  v.  Commonwealth, 
103  Pa.  4S1;  Harrington  v.  Pardee,  1  Cal.  App.  278;  Allen  v.  Morton, 
94  Ark.  405;  Jefferson's  Manual,  §  XLIII,  2d  par.;  People  ex  rel. 
McMahon  y.  Davis,  284  111.  439;  Witherspoon  v.  State,  138  Miss. 
310;  Attorney  General  v.  Oakman,  126  Mich.  717;  Wood  v.  Cutter, 
138  Mass.  149;  Crawford  v.  Gilchrist,  64  Fla.  41;  Matter  of  Fitz- 
gerald, 88  App.  Div.  (N.  Y.)  434;  State  ex  rel.  Whitney  v.  Van 
Buskirk,  40  N.  J.  L.  463. 

(B)  A  review  of  the  history  and  interpretation  of  the  standing 
rules  of  the  Senate  dealing  ^vith  reconsideration  of  confirmation  or 
rejection  of  nominations. 

(C)  A  review  of  Senate,  Departmental  and  Presidential  practice 
in  the  light  of  the  reconsideration  rules  of  the  United  States  Senate. 
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certified  a  question  pursuant  to  §  239  of  the  Judicial 
Code.  This  Court  granted  joint  motions  of  the  parties 
to  bring  up  the  entire  record  and  to  advance  the  cause. 

On  December  3,  1930,  the  President  of  the  United 
States  transmitted  to  the  Senate  the  nomination  of  George 
Otis  Smith  to  be  a  member  of  the  Federal  Power  Commis- 
sion for  a  term  expiring  June  22,  1935.  On  December  20, 
1930,  the  Senate,  in  open  executive  session,  by  a  vote  of 
38  to  22,  with  35  Senators  not  voting,  advised  and  con- 
sented to  the  appointment  of  Smith  to  the  ojSice  for  which 
he  had  been  nominated.  On  the  same  day,  the  Senate 
ordered  that  the  resolution  of  confirmation  be  forwarded 
to  the  President.^  This  order  was  entered  late  in  the  eve- 
ning of  Saturday,  December  20th;  and  still  later  on  the 
same  day  the  Senate  adjourned  to  January  5,  .1931.  On 
Monday,  December  22,  1930,  the  Secretary  of  the  Senate 
notified  the  President  of  the  United  States  of  the  resolu- 
tion of  confirmation,  the  communication  being  delivered 
by  the  official  messenger  of  the  Senate.^     Subsequently, 

*  The  terms  of  the  resolution  were:  "Resolved,  That  the  Senate 
advise  and  consent  to  the  appointment  of  the  above  named  person 
to  the  office  named  agreeably  to  his  said  nomination,"  Upon  the 
announcement  of  the  vote,  the  President  pro  tempore  stated :  "  The 
Senate  advises  and  consents  to  the  nomination  and  the  President 
will  be  notified."  No  objection  being  made,  or  further  proceedings 
having  been  had,  in  the  Senate  with  reference  to  said  consent  or  the 
notification  thereof,  the  following  order  was  entered  by  the  Secretary 
of  the  Senate  in  usual  course  upon  the  Executive  Journal  of  the  Senate 
for  December  20,  1930:  "  Ordered,  that  the  foregoing  resolution  of  con- 
firmation be  forwarded  to  the  President  of  the  United  States." 

Further  action  being  had  in  Executive  Session  on  the  same  day 
with  reference  to  other  nominations,  there  was  entered  on  the  Journal 
for  December  20,  1930 :  "  Ordered,  that  the  foregoing  resolution  of 
confirmation  this  day  agreed  to  be  forwarded  forthwith  to  the  Presi- 
dent of  the  United  States."     ^ 

'  The  terms  of  the  communication  were :  "  In  executive  session, 
Senate  of  the  United  States,  Saturday,  December  20,  1930.    Resolved, 
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and  on  the  same  day,  the  President  signed  and,  through 
the  Department  of  State,  delivered  to  Smith  a  commission 
purporting  to  appoint  him  a  member  of  the  Federal  Power 
Commission  and  designating  him  as  chairman  thereof. 
Smith  then,  on  the  same  day,  took  the  oath  of  office  and 
undertook  forthwith  to  discharge  the  duties  of  a  com- 
missioner. 

On  January  5,  1931,  which  was  the  next  day  of  actual 
executive  session  of  the  Senate  after  the  date  of  confirma- 
tion, a  motion  to  reconsider  the  nomination  of  Smith  was 
duly  made  by  a  Senator  who  had  voted  to  confirm  it,  and 
also  a  motion  to  request  the  President  to  return  the  reso- 
lution of  confirmation  which  had  passed  into  his  posses- 
sion. Both  motions  were  adopted  and  the  President  was 
notified  in  due  course.  On  January  10,  1931,  the  Presi- 
dent informed  the  Senate  by  a  message  in  writi:ig  that 
he  had  theretofore  appointed  Smith  to  the  office  in  ques- 
tion, after  receiving  formal  notice  of  confirmation,  and 
that,  for  this  reason,  he  refused  to  accede  to  the  Senate's 
request.' 

that  the  Senate  advise  and  consent  to  the  appointment  of  the  follow- 
ing-named persons  to  the  offices  named  agreeably  to  their  respective 
nominations: 

Federal  Power  Commission 

George  Otis  Smith,  to  be  a  member  for  the  term  expiring  June  22, 

1935. 
Frank  R.  McNinch,  to  be  a  member  for  the  term  expiring  June  22, 

1934. 
Marcel  Garsaud,  to  be  a  member  for  the  term  expiring  June  22,  1932. 

Attest:  (Signed)     Edwin  P.  Thayer, 

Secretary." 

'  The  message  of  the  President  read  as  follows : 

To  the  Senate  of  the  United  States: 

I  am  in  receipt  of  the  resolution  of  the  Senate  dated  January  5, 
1931— 

"  That  the  President  of  the  United  States  be  respectfully  requested 
to  return  to  the  Senate  the  resolution  advising  and  consenting  to  the 
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Thereafter,  a  motion  was  made  and  adopted  in  the 
Senate  directing  the  Executive  Clerk  to  place  on  the  Exec- 
utive Calendar  the  ''  name  and  nomination  of  the  said 
George  Otis  Smith."  Subsequently,  on  February  4,  1931, 
the  President  pro  tempore  of  the  Senate  put  to  the  Senate 
the  question  of  advice  and  consent  to  the  appointment  of 
Smith,  and  a  majority  of  the  Senators  voted  in  the  nega- 
tive. Notification  of  this  action  was  sent  to  the  President. 
On  the  following  day,  February  5,  1931,  the  Senate  by 
resolution  requested  the  district  attorney  of  the  District 
of  Columbia  to  institute  in  its  Supreme  Court  proceedings 
in  quo  warranto  to  test  Smith's  right  to  hold  office;  and, 

appointment  of  George  Otis  Smith  to  be  a  member  of  the  Federal 
Power  Commission,  which  was  agreed  to  on  Saturday,  December  20, 
1930." 

I  have  similar  resolutions  in  respect  to  the  appointment  of  Messrs. 
Claude  L.  Draper  and  Col.  Marcel  Garsaud. 

On  December  20,  1930,  I  received  the  usual  attested  resolution  of 
the  Senate,  signed  by  the  Secretary  of  the  Senate,  as  follows : 

"  Resolved,  That  the  Senate  advise  and  consent  to  the  appointment 
of,  the  following-named  person  to  the  office  named  agreeably  to  his 
nomination:  , 

Federal  Power  Commission 

George  Otis  Smith,  to  be  a  member  of  the  Federal  Power  Commis- 
sion." 

I  have  similar  resolutions  in  respect  to  Colonel  Garsaud  and  Mr. 
Draper. 

I  am  advised  that  these  appointments  were  constitutionally  made, 
with  the  consent  of  the  Senate  formally  communicated  to  me,  and 
that  the  return  of  the  documents  by  me  and  reconsideration  by  the 
Senate  would  be  ineffective  to  disturb  the  appointees  in  their  offices. 
I  cannot  admit  the  power  in  the  Senate  to  encroach  upon  the  Execu- 
tive functions  by  removal  of  a  duly  appointed  executive  officer  under 
the  guise  of  reconsideration  of  his  nomination. 

I  regret  that  I  must  refuse  to  accede  to  the  requests. 

Herbert  Hoover. 
The  White  House,  January  10,  1931. 
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pursuant  to  that  request,  this  proceeding  was  filed  on 
May  4,  1931.  As  the  officials  of  the  Department  of  Justice 
were  committed  by  an  opinion  of  the  Attorney  General 
(36  Op.  Atty.  Gen.  382)  to  a  conclusion  adverse  to  the 
position  taken  by  the  Senate,  consent  to  the  institution 
of  the  proceeding  was  conditioned  upon  the  Senate's  em- 
ploying its  own  counsel  and  upon  the  understanding  that 
officials  of  the  Department  of  Justice  would  not  support 
the  petitioner. 

No  fact  is  in  dispute.  The  sole  question  presented  is 
one  of  law.  Did  the  Senate  have  the  power,  on  the  next 
day  of  executive  session,  to  reconsider  its  vote  advising 
and  consenting  to  the  appointment  of  George  Otis  Smith, 
although  meanwhile,  pursuant  to  its  order,  the  resolution 
of  consent  had  been  communicated  to  the  President,  and 
thereupon,  the  commission  had  issued,  Smith  had  taken 
tlie  oath  of  office  and  had  entered  upon  the  discharge  of 
his  duties?  The  answer  to  this  question  depends  primarily 
upon  the  applicable  Senate  rules.  These  rules  are  num- 
bers XXXVIU  and  XXXIX.^  The  pivotal  provisions  are 
paragraphs  3  and  4  of  Rule  XXXVIII,  which  read: 

"  3.  When  a  nomination  is  confirmed  or  rejected,  any 
Senator  voting  in  the  majority  may  move  for  a  reconsider- 
ation on  the  same  day  on  which  the  vote  was  taken,  or  on 
either  of  the  next  two  days  of  actual  executive  session  of 


'Rule  XXXIX  provides:  "The  President  of  the  United  States 
shall,  from  time  to  time,  be  furnished  with  an  authenticated  transcript 
of  the  executive  records  of  the  Senate,  but  no  further  extract  from 
the  Executive  Journal  shall  be  furnished  by  the  Secretary,  except  by 
special  order  of  the  Senate;  and  no  paper  except  original  treaties 
transmitted  to  the  Senate  by  the  President  of  the  United  States, 
and  finally  acted  upon  by  the  Senate,  shall  be  delivered  from  the  office 
of  the  Secretary  without  an  order  of  the  Senate  for  that  purpose." 
The  transcript  of  executive  records  relating  to  action  by  the  Senate 
on  nominations,  furnished  to  the  President  under  this  rule,  appears  to 
consist  only  of  copies  of  resolutions  of  confirmation  or  rejection. 
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the  Senate;  but  if  a  notification  of  the  confirmation  or 
rejection  of  a  nomination  shall  have  been  sent  to  the 
President  before  the  expiration  of  the  time  within  which 
a  motion  to  reconsider  may  be  made,  the  motion  to  recon- 
sider shall  be  accompanied  by  a  motion  to  request  the 
President  to  return  such  notification  to  the  Senate.  Any 
motion  to  reconsider  the  vote  on  a  nomination  may  be 
laid  on  the  table  without  prejudice  to  the  nomination,  and 
shall  be  a  final  disposition  of  such  motion." 

"  4.  Nominations  confirmed  or  rejected  by  the  Senate 
shall  not  be  returned  by  the  Secretary  to  the  President 
until  the  expiration  of  the  time  limited  for  making  a  mo- 
tion to  reconsider  the  same,  or  while  a  motion  to  reconsider 
is  pending,  unless  otherwise  ordered  by  the  Senate." 

The  contention  on  behalf  of  the  Senate  is  that  it  did 
not  advise  and  consent  to  the  appointment  of  George  Otis 
Smith  to  the  office  of  member  of  the  Federal  Power  Com- 
mission, because,  by  action  duly  and  regularly  taken  upon 
reconsideration  in  accordance  with  its  Standing  Rules,  it 
refused  such  consent,  and  gave  to  the  President  formal 
notice  of  its  refusal. 

The  argument  is  that  the  action  of  the  Senate  in  assent- 
ing to  the  nomination  of  Smith  on  December  20,  1930, 
and  ordering  that  the  President  be  notified,  was  taken  sub- 
ject to  its  rules  and  had  only  the  effect  provided  for  by 
them;  that  the  rules  empowered  the  Senate,  in  plain  and 
unambiguous  terms,  to  entertain,  at  any  time  prior  to  the 
expiration  of  the  next  two  days  of  actual  executive  ses- 
sion, a  motion  to  reconsider  its  vote  advising  and  consent- 
ing to  the  appointment,  although  it  had  previously  or- 
dered a  copy  of  the  resolution  of  consent  to  be  forwarded 
forthwith  to  the  President;  that  the  Senate's  action  can 
not  be  held  to  be  final  so  long  as  it  retained  the  right  to 
reconsider;  that  the  Senate  did  not  by  its  order  of  notifi- 
cation waive  its  right  to  reconsider  or  intend  that  the 
President  should  forthwith  commission  Smith;  that  the 
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rules  did  not  make  the  right  of  reconsideration  dependent 
upon  compliance  by  the  President  with  its  request  that 
the  resolution  of  consent  be  returned;  that  the  rules  were 
binding  upon  the  President  and  all  other  persons  dealing 
with  the  Senate  in  this  matter;  that  as  the  President  was 
charged  with  knowledge  of  the  rules,  his  signing  of  the 
commission  prior  to  the  expiration  of  the  period  within 
which  the  Senate  might  entertain  a  motion  to  reconsider 
had  no  conclusive  legal  effect;  and  that  the  nominee  who 
had  not  been  legally  confirmed  could  not  by  his  own  acts 
in  accepting  the  commission,  taking  an  oath  of  office  and 
beginning  the  discharge  of  his  duties  vest  himself  with  any 
legal  rights. 

Counsel  for  the  Senate  assert  that  a  survey  of  the  his- 
torical development  of  the  rules  of  the  Senate  relating  to 
reconsideration  confirms  its  present  interpretation  of  the 
rules;  and  that  the  interpretation  is  further  confirmed  by 
the  multitudinous  instances  appearing  in  the  Executive 
Journal  of  the  Senate  in  which  the  President,  at  the  Sen- 
ate's request,  returned  resolutions,  both  of  confirmation 
and  of  rejection.'  We  are  of  opinion  that  the  Senate's 
contention  is  unsound. 

'At  the  argument  in  the  Supreme  Court  of  the  District,  the  parties 
joined  in  submitting  a  pamphlet  containing  a  list  of  precedents  for 
the  reconsideration  by  the  Senate  of  a  vote  confirming  or  rejecting  a 
nomination  after  notification  of  the  President  of  its  action  thereon; 
and  this  pamphlet  was  filed  with  the  opinion  of  that  court.  Before 
entry  of  the  order  denying  the  petition,  the  parties,  by  stipulation, 
submitted  additional  information  in  regard  to  facts  concerning  nomi- 
nation, confirmation  and  the  issuance  of  commissions  in  special  cases, 
as  shown  by  the  Senate  Executive  Journal,  by  records  of  the  Executive 
Offices  of  the  White  House,  and  in  certain  instances  by  departmental 
records.  The  stipulation  was  made  part  of  the  record  in  the  case 
in  the  Supreme  Court.  In  accordance  with  agreement  of  counsel,  both 
the  pamphlet  and  the  stipulation  were  printed  as  one  document  by 
the  Clerk  of  the  Court  of  Appeals. 

Unless  otherwise  indicated,  the  references  in  the  succeeding  foot- 
notes are  drawn  from  this  material. 
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First.  The  question  primarily  at  issue  relates  to  the 
construction  of  the  applicable  rules,  not  to  their  consti- 
tutionality. Article  I,  §  5,  cl.  2,  of  the  Constitution  pro- 
vides that  "  each  house  may  determine  the  rules  of  its 
proceedings."  In  United  States  v.  Ballin,  144  U.  S.  1,  5, 
the  Court  said:  "Neither  do  the  advantages  or  disad- 
vantages, the  wisdom  or  folly,  of  ...  a  rule  present  any 
matters  for  judicial  consideration.  With  the  courts  the 
question  is.  only  one  of  power.  The  Constitution  em- 
powers each  house  to  determine  its  rules  of  proceedings. 
It  may  not  by  its  rules  ignore  constitutional  restraints  or 
violate  fundamental  rights,  and  there  should  be  a  reason- 
able relation  between  the  mode  or  method  of  proceeding 
established  by  the  rule  and  the  result  which  is  sought 
to  be  attained.  But  within  these  limitations  all  mat- 
ters of  method  are  open  to  the  determination  of  the  house, 
and  it  is  no  impeachment  of  the  rule  to  say  that  some 
other  way  would  be  better,  more  accurate  or  even  more 
just."  WTiether,  if  the  rules  of  the  Senate  had  in  terms 
reserved  power  to  reconsider  a  vote  of  advice  and  consent 
under  the  circumstances  here  presented,  such  reservation 
would  be  effective  as  against  the  President's  action,  need 
not  be  considered  here. 

As  the  construction  to  be  given  to  the  rules  affects 
persons  other  than  members  of  the  Senate,  the  question 
presented  is  of  necessity  a  judicial  one.  Smith  asserts  that 
he  was  duly  appointed  to  office,  in  the  manner  prescribed 
by  the  Constitution.  See  Marbury  v.  Madison,  1  Cranch 
137, 155, 156.  The  Senate  disputes  the  claim.  In  deciding 
the  issue,  the  Court  must  give  great  weight  to  the  Senate's 
present  construction  of  its  own  rules;  but  so  far,  at  least, 
as  that  construction  was  arrived  at  subsequent  to  the 
events  in  controversy,  we  are  not  concluded  by  it. 

Second.  Obviously,  paragraph  3  of  Senate  Rule 
XXXVIII  contemplates  circumstances  under  which  the 
Senate  may  still  reconsider  a  vote  confirming  or  rejecting 
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a  nomination,  although  notification  of  its  original  action 
has  already  been  sent  to  the  President.  Otherwise,  the 
provision  for  a  motion  to  request  the  return  of  a  resolu- 
tion would  be  meaningless.  But  paragraph  4  of  the  same 
rule  contemplates  that  normally  such  notification  shall  be 
withheld,  until  the  expiration  of  the  time  limited  for  mak- 
ing a  motion  to  reconsider,  and  if  a  motion  be  made, 
until  the  disposition  thereof;  for  it  declares  that  notifica- 
tion shall  be  so  withheld  "  unless  otherwise  ordered  by  the 
Senate."  In  this  case  the  Senate  did  so  order  othenvise; 
and  the  question  is  as  to  the  meaning  and  effect  of  this 
special  procedure. 

Smith  urges  that  upon  receipt  of  a  resolution  of  advice 
and  consent,  final  upon  its  face,  the  President  is  author- 
ized to  complete  the  appointment;  and  that  a  request  to 
return  the  resolution  can  have  no  effect  unless  it  is  re- 
ceived prior  to  the  signing  of  the  commission ;  that  if  this 
were  not  true  the  notification  would  not  authorize  the 
President  to  do  anything  until  the  expiration  of  the  re- 
consideration period,  and  hence  would  be  futile;  or  it 
would  purport  to  authorize  him  to  make  an  appointment 
defeasible  upon  reconsideration  and  reversal  of  the  Sen- 
ate's action,  and  hence  would  violate  a  constitutional  re- 
quirement of  unconditional  assent.  We  do  not  under- 
stand counsel  for  the  appellant  to  urge  that  an  appoint- 
ment so  defeasible  may  be  made,  and  we  have,  therefore, 
no  occasion  to  consider  the  constitutional  objection,  ad- 
vanced on  Smith's  behalf,  to  a  construction  permitting 
such  action.  Xor  need  we  consider  whether  the  President 
might  decline  to  accede  to  a  request  to  return  the  Sen- 
ate's resolution  if  he  received  it  before  making  the  ap- 
pointment. The  question  at  issue  is  whether,  under  the 
Senate's  rules,  an  order  of  notification  empowers  the 
President  to  make  a  final  and  indefeasible  appointment, 
if  he  acts  before  notice  of  reconsideration;  or  whether. 
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despite  the  notification,  he  is  powerless  to  complete  the 
appointment  until  two  days  of  executive  session  shall 
have  passed  without  the  entry  of  a  motion  to  reconsider. 

Third.  The  natural  meaning  of  an  order  of  notification 
to  the  President  is  that  the  Senate  consents  that  the  ap- 
pointment be  forthwith  completed  and  that  the  appointee 
take  ofiice.  This  is  the  meaning  which,  under  the  rules,  a 
resolution  bears  when  it  is  sent  in  normal  course  after  the 
expiration  of  the  period  for  reconsideration.  Notifica- 
tion before  that  time  is  an  exceptional  procedure,  which 
may  be  adopted  only  by  unanimous  consent  of  the  Sen- 
ate.* We  think  it  a  strained  and  unnatural  construction 
to  say  that  such  extraordinary,  expedited  notification  sig- 
nifies less  than  final  action,  or  bears  a  different  meaning 
than  notification  sent  in  normal  course  pursuant  to  the 
rules. 

It  is  essential  to  the  orderly  conduct  of  public  business 
that  formality  be  observed  in  the  relations  between  differ- 
ent branches  of  the  Government  charged  with  concurrent 
duties;  and  that  each  branch  be  able  to  rely  upon  definite 
and  formal  notice  of  action  by  another.^  The  construc- 
tion urged  by  the  Senate  would  prevent  the  President  from 
proceeding  in  any'  case  upon  notification  of  advice  and 
consent,    without    first    determining    through    unofficial 

'The  practice  of  the  Senate  seems  to  be  to  treat  the  ordering  of 
immediate  notification  to  the  President  as,  in  effect,  a  suspension  of 
the  rules  requiring  unanimous  consent.  See,  e.  g.,  74  Cong.  Rec,  pt.  2, 
pp.  174S-1749,  1937,  2066;  id.  pt.  3,  p.  3393;  Cong.  Rec.  72d  Cong., 
1st  Sess.,  pp.  3782,  3881. 

'  Paragraph  (2)  of  Senate  Rule  XIII,  dealing  with  reconsideration 
of  measures  which  have  been  sent  to  the  House  of  Representatives, 
contains  a  provision  for  a  motion  to  request  the  return  of  a  measure 
similar  to  that  of  Rule  XXXVIII  in  respect  to  nominations.  No 
precedent  has  been  called  to  the  Court's  attention  indicating  that  this 
provision  would  be  construed  as  permitting  the  Senate  to  proceed  to 
a  reconsideration,  even  though  the  House  declined  to  honor  its  request. 
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channels  whether  the  resolution  had  been  forwarded  in 
compliance  with  an  order  of  immediate  notification  or  by 
the  Secretary  in  the  ordinary  course  of  business;  for  the 
resolution  itself  bears  only  the  date  of  its  adoption.  If 
the  President  determined  that  the  resolution  had  been 
sent  within  the  time  limited  for  making  a  motion  to  re- 
consider, he  would  have  then  to  inform  himself  when  that 
period  expired.  If  the  motion  were  made,  he  would  be 
put  upon  notice  of  it  by  receipt  of  a  request  to  return 
the  resolution.  But  under  the  view  urged  by  the  Senate, 
that  reconsideration  may  proceed  even  though  the  reso- 
lution be  not  returned,  he  would  receive  no  foniial  advice 
as  to  the  disposition  of  the  motion,  save  in  the  case  of  a 
final  vote  or  rejection  or  confirmation.®  The  uncertainty 
and  confusion  which  would  be  engendered  by  such  a  con- 
struction repel  its  adoption. 

The  Senate  has  offered  no  adequate  explanation  of  the 
meaning  of  an  order  of  immediate  notification,  if  it  has 
not  the  meaning  which  Smith  contends  should  be  attached 
to  it.  Its  counsel  argues  that  the  practice  of  ordering 
such  notification  developed  at  a  time  when  the  Senate 
passed  upon  nominations  in  closed  session;  and  that  the 
order  may  have  been  simply  a  mean^  of  furnishing  the 
President  with  information,  not  available  through  public 
channels,  concerning  the  probable  attitude  of  the  cham- 
ber prior  to  final  action.  It  is  suggested  that  the  Presi- 
dent might  thereby  be  enabled  to  muster  support  for  a 
nominee  at  first  rejected,  or  to  withdraw  the  nomination 
before  final  rejection.  But  the  explanation  has  no  ap- 
plication to  a  notification  of  a  favorable  vote.    Nor  is  it 

'  Thus,  the  motion  to  reconsider  might  be  withdrawn,  or  tabled,  or, 
when  put  to  a  vote,  might  fail,  in  any  of  which  events  the  nomination 
would  stand  as  confirmed,  without  further  notice  to  the  President. 
If  the  motion  prevailed,  the  nomination  would  stand  as  originally 
made  by  the  President,  but  no  notice  of  that  fact  would  reach  him 
unless  it  were  again  finally  acted  upon. 
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credible  that  the  Senate  by  unanimous  vote  would  adopt 
a  procedure  designed  merely  to  permit  the  exertion  of 
influence  upon  a  majority  to  change  a  decision  already 
made.  The  construction  urged  is  a  labored  one.  It 
should  not  be  adopted  unless  plainly  required  by  the  his- 
tory of  the  rules  and  by  the  meaning  which  the  Senate 
and  the  Executive  Department  in  practice  have  given 
them. 

Fourth.  We  find  nothing  in  the  history  of  the  rules 
which  lends  support  to  the  contention  of  the  Senate ;  and 
much  in  their  history  to  the  contrary.  The  present  rules 
relating  to  the  reconsideration  of  votes  confirming  or  re- 
jecting nominations  are  substantially  those  of  March  25, 
1868.  The  earlier  history  is  this:  Prior  to  April  6,  1867, 
no  rule  had  dealt  specifically  with  reconsideration  of  votes 
concerning  nominations.  A  resolution  adopted  February 
25,  1790,  provided  generally  that  "  when  a  question  has 
been  once  made  and  carried  in  the  aflirmative  or  negative, 
it  shall  be  in  order  for  any  member  of  the  majority  to 
move  for  a  reconsideration  of  it."  In  1806,  two  limita- 
tions were  attached  to  this  provision :  first,  that,  "  no  mo- 
tion for  the  reconsideration  of  any  vote  shall  be  in  order, 
after  a  bill,  resolution,  message,  report,  amendment,  or 
motion,  upon  which  the  vote  was  taken,  shall  have  gone 
out  of  the  possession  of  the  Senate,  nor  after  the  usual 
message  shall  have  been  sent  from  the  Senate,  announcing 
their  decision;"  and,  second,  that  no  such  motion  shall  be 
in  order  "  unless  made  on  the  same  day  in  which  the  vote 
was  taken,  or  within  the  three  next  days  of  actual  session 
of  the  Senate  thereafter."  ^  In  1818,  a  resolution  was 
adopted,  "  that  in  future,  all  nominations  approved,  or 
definitely  acted  on  by  the  Senate,  be  by  the  Secretary 
returned  to  the  President  of  the  United  States,  from  day 

*This  rule  was  altered  in  1820  by  limiting  the  time  for  making  a 
motion  to  reconsider  to  two  days,  and  by  striking  out  the  words  "  nor 
after  the  usual  message  shall  have  been  sent  from  the  Senate." 


462 
38  OCTOBER  TERM,  1931. 

Opinion  of  the  Court.  286  U.S. 

to  day,  as  such  proceedings  may  occur,  any  rule  or  usage 
to  the  contrary  notwithstanding." 

These  rules  remained  in  force  until  1867.^"  Under 
them,  the  Senate  decided  by  unanimous  vote  in  1830,  in 
the  earliest  of  the  precedents  cited  by  the  parties,  that 
it  was  without  power  to  reconsider  its  rejection  of  the 
nomination  of  Isaac  Hill  as  Second  Comptroller  of  the 
Treasury,  "  because  the  President  had  been  notified."  No 
request  appears  to  have  been  made  in  that  case  for  the 
return  of  the  resolution  of  rejection.  Subsequently,  how- 
ever, it  became  the  practice  for  the  President  upon  re- 
quest, to  return  resolutions  of  rejection  or  confirmation, 
as  a  matter  of  comity;  and  the  Senate  thereupon  recon- 
sidered its  action,  despite  the  question  under  its  rules 
whether  reconsideration  was  in  order.  Between  1830, 
the  time  of  Hill's  case,  and  April  5,  1867,  about  160  such 

"  In  1792,  on  January  27,  the  Senate  in  executive  session  ordered, 
"  that  the  President  of  the  United  States  be  furnished  with  an 
authenticated  transcript  of  the  executive  records  of  the  Senate,  from 
time  to  time; "  and  "  that  no  executive  business,  in  future,  be  pub- 
lished by  the  Secretary  of  the  Senate."  The  latter  provision  remained 
in  force  until  June  IS,  1929,  when  it  was  resolved  that  all  such  business 
should  be  transacted  in  open  session.  The  former  provision  is  still  in 
force,  although  modified  by  subsequent  rules.  See  note  4,  supra. 
The  first  such  modification  was  the  resolution  of  March  27,  1818, 
mentioned  in  the  text,  making  special  provision  for  immediate  notifi- 
cation of  the  President  concerning  action  upon  nominations.  On 
January  5,  1829,  it  was  "  Resolved,  That  no  paper,  sent  to  the  Senate 
by  the  President  of  the  United  States,  or  any  executive  officer,  be 
returned,  or  delivered  from  the  office  of  the  Secretary,  without  an 
order  of  the  Senate  for  that  purpose." 

On  February  18,  1843,  the  Senate  adopted  the  following  resolution: 
"  That  nominations  made  by  the  President  to  the  Senate,  and  which 
are  neither  approved  nor  rejected  during  the  session  at  which  they  are 
made,  shall  not  be  acted  upon  at  any  succeeding  session  without  being 
again  made  by  the  President,  and  that  such  shall  hereafter  be  the  rule 
of  the  Senate."  This  resolution  is  in  substance  incorporated  in 
present  Rule  XXXVIII,  paragraph  (6) . 
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cases  occurred.  But  several  occurring  at  the  close  of  the 
period  show  clearly  the  limits  of  the  practice.  In  two 
cases,  the  President  declined  to  return  the  resolution  on 
the  ground  that  the  commission  had  already  issued;  and 
the  Senate  acceded  to  the  refusal.^^  In  another,  the  resolu- 
tion was  returned,  but  with  the  statement  that  a  com- 
mission had  issued ;  and  the  Senate  appears  to  have  taken 
no  further  action.^^  And  on  April  3,  1867,  in  the  case 
of  A.  C.  Fislc,  the  Senate  upheld  a  decision  of  the  chair 
that  a  motion  to  reconsider  a  vote  of.  confirmation  was  out 

"These  were  the  nominations  of  John  H.  Goddard,  in  1864,  for 
Justice  of  the  Peace  for  Washington  County,  District  of  Columbia, 
and  of  Westley  Frost,  in  1867,  as  Assessor  of  Internal  Revenue  for 
the  Twenty-first  District  of  Pennsylvania.  In  the  Goddard  case, 
President  Lincoln  advised  the  Senate  simply  that  the  resolution  was 
sent  to  the  Department  of  State  prior  to  receipt  of  the  request  for  its 
return,  and  that  "  a  commission  in  accordance  therewith  [was]  issued 
to  Mr.  Goddard  on  the  same  day,  the  appointment  being  thus 
perfected,  and  the  resolution  becoming  a  part  of  the  permanent 
records  of  the  Department  of  State."  No  further  proceedings  are 
recorded  in  the  Senate  Executive  Journal.  In  the  Frost  case,  after  a 
similar  reply.  Senator  Sherman  offered  a  resolution  that  "  the  Secre- 
tary of  the  Treasury  be  requested  to  recall  the  commission  .  .  .  and 
that  the  President  be  requested  to  return  to  the  Senate  the  action  of 
the  Senate  in  the  appointment.  .  .  ."  This  resolution  was  rejected 
by  a  vote  of  14  to  23. 

"  In  the  case  of  Joseph  K.  Barnes,  nominated  as  Medical  Inspector 
General  in  1864,  President  Lincoln  returned  the  resolution  of  con- 
firmation, but  "  respectfully  called  "  the  attention  of  the  Senate  to 
certahi  circumstances,  including  the  execution  and  delivery  of  a  com- 
mission before  the  making  of  the  motion  to  reconsider.  The  author 
of  the  motion  to  reconsider  asked,  and  had  leave,  to  withdraw  it. 

In  the  case  of  H.  H.  Smith,  nominated  as  Secretary  of  the  Territory 
of  New  Mexico,  in  1867,  President  Johnson  returned  the  resolution 
of  confirmation,  together  with  a  report  of  the  Secretary  of  State 
that  "  the  commission  was  made  out  and  sent  to  the  Execuive  Mansion 
for  signature,  and  has  not  been  returned."  It  is  not  clear  that  a  com- 
mission did,  in  fact,  issue.  No  further  proceedings  are  recorded  in 
the  Journal. 
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of  order  after  the  President  had  been  notified,  and  before 
the  resolution  had  been  returned. 

Three  days  thereafter  decisive  changes  were  made  in 
the  rules  relating  both  to  reconsideration  and  to  notifica- 
tion of  the  President."  On  April  6,  1867,  the  rule  con- 
cerning reconsideration  was  modified  so  as  to  except  spe- 
cifically motions  to  reconsider  votes  upon  a  nomination 
from  the  general  prohibition  of  any  such  motion  where 
the  paper  announcing  the  Senate's  decision  had  gone  out 
of  its  possession;  -and  the  present  provision  was  added, 
that  "  a  motion  to  reconsider  a  vote  upon  a  nomination 
shall  always,  if  the  resolution  announcing  the  decision  of 
the  Senate  has  been  sent  to  the  President,  be  accompanied 
by  a  motion  requesting  the  President  to  return  the  same 
to  the  Senate."  At  the  same  time,  it  was  provided  that 
"  all  nominations  approved  or  definitely  acted  on  by  the 
Senate  shall  be  returned  by  the  Secretary  on  the  next  day 
after  such  action  is  had,  unless  otherwise  ordered  by  the 
Senate." 

These  changes  in  the  rules  not  only  met  the  situation 
which  had  arisen  in  Fisk's  case,  but  gave  explicit  sanction 
to  the  long-standing  practice  of  requesting  the  President 
to  return  resolutions  upon  nominations  and  thereafter  re- 
considering them.  Counsel  for  the  Senate  argue  that,  in 
addition,  they  completely  reversed  the  practice  thereto- 
fore established  in  respect  to  reconsideration  after  notifi- 
cation of  the  President;  that  by  divorcing  the  period  for 
reconsideration  from  the  normal  time  for  notifying  the 
President,  they  showed  an  intention  that  the  power  to 
reconsider  should  be  unaffected  by  the  transmittal  of  no- 

"  These  changes  were  apparently  prompted  by  certain  of  the  inci- 
dents just  referred  to.  The  resolution  presented  by  Senator  Sherman 
in  the  Frost  case,  supra,  note  11,  was  rejected  on  April  1,  1867.  The 
amended  rules  were  adopted,  April  6,  1867,  on  motion  of  Senator 
Fessenden,  who  had  appealed  to  the  Senate  from  the  decision  of  the 
chair  in  the  Fisk  case. 
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tification  or  by  the  President's  action  thereon.  In  a  case 
occurring  shortly  after  the  new  rules  were  adopted,  how- 
ever, the  Senate  Committee  on  the  Judiciary  clearly 
showed  its  understanding  that  no  such  change  had  taken 
place.  Noah  L.  Jeffries  was  nominated  for  Register  of 
the  Treasury  and  conjQrmed  and  the  President  was  noti- 
fied. To  a  subsequent  request  for  the  return  of  the  reso- 
lution the  President  replied  that  a  commission  had  already 
issued.  The  Committee  on  the  Judiciary,  to  which  the 
matter  was  referred,  expressed  the  opinion  that  the  Senate 
had  power  to  reconsider  its  vote,  but  gave  as  its  reason 
that  the  request  to  return  the  resolution  had  in  fact  been 
received  before  the  commission  was  signed/* 

"The  President  returned  the  resolution,  with  an  accompanying 
report  of  the  Secretary  of  the  Treasury.  The  report  stated  "  that  in 
the  ordinary  transaction  of  business  the  commission  was  issued  on 
the  14th  instant  by  the  State  Department,  and  was  received  at  this 
Department  on  the  15th  instant.  General  Jeffries  had  legally  qualified 
and  entered  upon  the  discharge  of  the  duties  of  his  office  prior  to  the 
receipt  of  the  Senate  resolution  of  the  14th  instant,  which,  under  these 
circumstances,  is  herewith  returned."  The  Committee  on  the  Judi- 
ciary reported  in  part  as  follows:  "  It  .  .  .  appears  that  before 
Mr.  Jeffries  had  been  qualified  or  commissioned  as  required  by  law 
precedent  to  his  entering  upon  the  discharge  of  his  functions  under 
his  permanent  appointment  the  President  of  the  United  States,  in 
whom  the  sole  right  of  appointment,  subject  to  the  approval  of  the 
Senate,  is  vested  by  the  Constitution,  had  received  notice  from  the 
Senate  that  it  had  not  finally  acted  upon  the  question  of  advising 
and  consenting  to  the  nomination,  and  withdrawing  its  resolution  of 
assent  to  that  appointment  which  had  been  transmitted  to  the  Presi- 
dent on  the  same  day;  and  the  committee  are,  therefore,  of  the  opinion 
that  the  Senate  may  now  lawfully  reconsider  its  vote  advising  and 
consenting  to  the  appointment  if  it  shall  see  proper  cause  therefor. 
In  this  view  of  the  case  a  majority  of  the  committee  were  of  opinion 
that  it  was  inexpedient  to  enter  upon  an  inquiry  as  to  the  matter 
of  fact  whether  the  issuing  of  the  commission  in  this  case  and  the 
qualification  of  the  officer  in  question  was  hastened  for  any  cause 
out  of  the  usual  course  of  business."  The  only  evidence  concerning 
the  subsequent  history  of  the  case  is  that  during  the  same  session. 
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The  basis  for  the  argument  drawn  from  the  rules  of 
1867,  however,  was  clearly  destroyed  a  year  later,  when 
the  rule  for  notification  was  further  altered,  and  given 
virtually  its  present  form.  The  new  rule,  adopted  March 
25,  1868,  provided  that  "nominations  approved  or  defi- 
nitely acted  on  by  the  Senate  shall  not  be  returned  by 
the  Secretary  of  the  Senate  to  the  President  until  the  ex- 
piration of  the  time  limited  for  making  a  motion  to  re- 
consider, or  while  a  motion  to  reconsider  is  pending,  un- 
less otherwise  ordered  by  the  Senate."  No  material 
changes  have  since  been  made,  either  in  this  rule  or  in 
that  respecting  reconsideration.^' 

some  five  months  later,  Mr.  Jeffries  was  nominated  for  another  office, 
and  rejected. 

In  tlie  case  of  Samuel  M.  Pollock,  confirmed  as  brigadier  general 
by  brevet,  on  April  S,  1867,  the  President,  on  April  11,  complied  with 
a  request  to  return  the  resolution  sent  him  on  April  10,  and  the 
Senate  later  rejected  the  nomination.  The  records  of  the  War  Depart- 
ment show  April  11,  1867,  as  the  date  of  a  commission  to  Samuel  M. 
Pollock.  The  entry  is  marked  in  red  ink,  "  Cancelled  (rejected  by 
the  Senate)."  Counsel  for  Smith,  and  the  Attorney  General  and 
Solicitor  General  in  their  brief  amid  curiae  question  whether  a  com- 
mission was  in  fact  issued  in  this  case.    See  note  19  tn/ra. 

"  The  phrase  "  approved  or  defintely  acted  on  "  was  changed  in 
1877  to  "  confirmed  or  rejected,"  and  as  so  changed  the  rule  still  stands 
as  paragraph  4  of  Rule  XXXVIII.  The  rule  on  reconsideration  was 
also  given  its  present  wording  in  1877,  when  the  material  affecting 
nominations  was  taken  out  of  the  general  provision  relating  to 
reconsideration  in  Rule  20  and  placed  in  a  separate  rule.  The  only 
changes  of  substance  were  the  extension  of  the  period  for  recon- 
sideration to  two  days  of  "  actual  executive  session,"  and  the  addition 
of  the  sentence :  "Any  motion  to  reconsider  the  vote  on  a  nomination 
may  be  laid  on  the  table  without  prejudice  to  the  nomination,  and 
shall  be  a  final  disposition  of  such  motion."  At  the  same  time  there 
was  added,  as  a  separate  rule,  the  follo^ving,  now  paragraph  5  of 
Rule  XXXVIII :  "  When  the  Senate  shall  adjourn  or  take  a  recess 
for  more  than  thirty  days,  all  motions  to  reconsider  a  vote  upon  a 
nomination  which  has  been  confirmed  or  rejected  by  the  Senate,  which 
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Read  in  the  light  of  the  preceding  rules  and  the  prac- 
tice under  them,  the  meaning  of  the  rules  thus  established 
is,  in  our  opinion,  free  from  doubt.  Prior  to  1867,  it  had 
been  continuously  recognized  that  the  President  was  au- 
thorized to  commission  a  nominee  upon  receiving  notifica- 
tion of  the  advice  and  consent  of  the  Senate,  and  that  the 
signing  of  a  commission  cut  short  the  power  of  reconsider- 
ation. The  Senate  so  concedes.  No  explicit  change  in 
this  respect  was  made  either  in  the  rules  of  1867  or  of 
1868.  The  inference  that  no  change  was  intended  is 
strengthened  by  the  fact  that  under  the  latter  rules,  for 
the  first  time,  the  sending  of  notification  ordinarily  coin- 
cided with  the  lapse  of  power  in  the  Senate  to  reconsider 
its  action,  under  any  circumstances.  The  proviso,  "unless 
otherwise  ordered  by  the  Senate,"  made  possible  the  send- 
ing of  notification  before  the  expiration  of  the  period  pro- 
vided for  reconsideration.  But  there  is  no  indication  that 
the  Senate  intended  thereby  to  introduce  a  complete  de- 
parture from  past  practice.  The  natural  inference  is  to 
the  contrary.  The  proviso  for  immediate  notification 
must  be  read  in  connection  with  the  clause  permitting 
motions  to  request  the  return  of  a  resolution,  which  would 
be  in  order  only  in  cases  in  which  the  Senate  had  acted 
under  the  proviso.  A  motion  to  request  the  return  of  a 
resolution  was  a  familiar  device,  employed  by  the  Senate 
on  repeated  occasions.  There  is  no  reason  to  suppose  that 
such  a  motion  was  now  intended  to  have  a  different  effect 
than  that  which,  by  common  understanding,  it  had  had 
in  the  past.  The  common  understanding  had  been  that 
a  motion  to  request  the  return  of  a  resolution  was  without 
effect  if  the  President  before  receiving  it  had  completed 
the  appointment. 


shall  be  pending  at  the  time  of  taking  such  adjournment  or  recess, 
shall  fall;  and  the  Secretary  shall  return  all  such  nominations  to  the 
President  as  confirmed  or  rejected  by  the  Senate,  as  the  case  may  be." 
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Fifth.  This  construction  of  the  rules  is  confirmed  by 
the  precedents  in  the  Senate  arising  since  1868.  In  all 
cases  in  which  no  commission  had  yet  issued,  the  Execu- 
tive has  honored  the  request  of  the  Senate  for  a  return 
of  its  resolution,  in  accordance  with  the  invariable  prac- 
tice from  the  beginning."  In  the  only  instances,  prior 
to  the  case  at  bar,  in  which  the  Senate  had  occasion  to 
consider  the  effect,  under  the  present  rules,  of  the  signing 
of  the  commission  before  receipt  of  its  request,  it  indicated 
an  understanding  that  the  power  to  reconsider  was  gone." 

"  The  list  of  precedents  incorporated  in  the  record  includes  some 
170  cases  of  nominations,  arising  since  March  25,  1868,  in  which 
motions  to  reconsider  and  request  the  return  of  the  resolution  were 
entered.  In  almost  all  the  cases  the  Senate  Executive  Journal  records 
affirmatively  that  the  President  complied  with  the  request.  In  a  few 
instances  the  fact  of  such  return  is  not  recorded,  although  the  Senate 
proceeded  with  the  reconsideration.  In  no  case,  except  the  two 
referred  to  in  the  text,  does  it  affirmatively  appear  that  the  President 
declined  to  return  the  resolution.  In  no  case  since  the  earliest 
precedent  listed,  in  1830,  is  there  a  record  of  refusal  to  honor  the 
request  on  any  other  ground  than  that  a  commission  had  been  signed 
and  the  appointment  perfected. 

"  In  the  case  of  J.  C.  S.  Colby,  nominated  as  Consul  at  Chin  Kiang, 
the  Senate  on  December  17,  1874,  voted  to  confirm  and  ordered  that 
the  President  be  notified  forthwith.  On  December  21  a  motion  to 
reconsider  was  entered  and  the  return  of  the  resolution  was  requested. 
President  Grant  replied,  "  Mr.  Colby's  commission  was  signed  on  the 
17th  day  of  December,  and  upon  inquiry  at  the  Department  of  State 
it  was  found  that  it  had  been  fonvarded  to  him  by  mail  before  the 
receipt  of  the  resolution  of  recall."  There  is  no  evidence  of  further 
action  on  the  part  of  the  Senate. 

Morris  Marks  was  confirmed  as  Collector  of  Internal  Revenue  for 
the  District  of  Louisiana  on  June  6,  1878.  On  June  11  a  motion  to 
reconsider  was  entered  and  the  return  of  the  resolution  requested. 
President  Hayes  wrote:  "In  reply  I  would  respectfully  inform  the 
Senate  that  upon  the  receipt  of  the  notice  of  confirmation  the  com- 
mission of  Mr.  Marks  was  signed  and  delivered  to  him,  on  the  8th 
instant."  The  Senate  Executive  Journal  records  the  fact  that  this 
message  was  read,  but  contains  no  reference  to  any  subsequent 
proceedings  in  the  case. 
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In  those  two  cases  the  President  wrote  informing  the 
Senate  of  the  issuance  of  a  commission,  and  no  further 
action  was  taken  by  it. 

Attention  is  called,  however,  to  other  cases  in  which  it 
is  contended  that  the  President  returned  the  resolution 
in  spite  of  the  intervening  signing  of  a  commission,  and 
that  the  Senate  reconsidered  its  action.  Sixteen  cases 
arising  after  1868  are  cited."     The  value  of  most  of  these 

"The  cases  of  Lewis  A.  Scott,  originally  confirmed  on  June  7,  1870, 
as  Postmaster  at  Lowville,  New  York;  John  W.  Bean,  confirmed  as 
first  lieutenant  on  January  11,  1872;  James  F.  Legate,  confirmed  as 
Governor  of  Washington  Territory  on  January  26,  1872;  George 
Nourse,  confirmed  as  Register  of  the  Linkville  Land  Office,  Oregon, 
June  5,  1872;  Alva  A.  Knight,  confiimed  as  United  States  Attorney 
for  the  Northern  District  of  New  York,  January  21,  1873;  Belle  C. 
Shumard,  confirmed  as  Deputy  Postmaster  at  Fort  Smith,  Arkansas, 
February  6,  1873;  Peter  C.  Shannon,  confirmed  as  Chief  Justice  of 
the  Supreme  Court  of  Dakota  Territory,  March  17,  1873;  E.  Ray- 
mond Bliss,  confirmed  as  Deputy  Postmaster  at  Columbus,  Mississippi, 
March  18,  1873;  John  W.  Qark,  confirmed  as  Deputy  Postmaster  at 
Montpelier,  Vermont,  March  20,  1873;  William  H.  Tubbs,  confirmed 
as  Postmaster  at  New  London,  Conn.,  December  20,  1878;  Joseph  H. 
Durkee,  confirmed  as  Marshal  of  the  Northern  District  of  Florida, 
June  30,  1879;  Laban  J.  Miles,  confirmed  as  Indian  Agent  at  Osage 
Agency,  Indian  Territory,  February  15,  1883;  George  W.  Pritchard, 
confirmed  as  United  States  Attorney  for  the  Territory  of  New  Mexico, 
February  19,  1883;  Thomas  H.  Reeves,  confirmed  as  Indian  Agent, 
Quapau  Agency,  Indian  Territory,  April  9,  1884;  Edwin  I.  Kursheedt, 
confirmed  as  Marshal  for  the  Eastern  District  of  Louisiana,  March  27, 
1889;  and  William  Plimley,  confirmed  as  Assistant  Treasurer,  March 
10,  1903. 

In  the  Bean,  Legate,  Nourse,  and  Kursheedt  cases,  the  Senate 
Executive  Journal  does  not  record  whether  or  not  the  President  re- 
turned the  resolution,  as  requested.  The  President  withdrew  the  nom- 
ination of  Mr.  Legate,  on  his  own  request,  before  the  Senate  had  pro- 
ceeded further  than  to  debate  the  motion  to  reconsider.  The  Reeves 
and  Plimley  nominations  were  also  withdrawn.  In  the  Scott,  Knight 
and  Miles  cases  the  motion  to  reconsider  was  withdrawn  after  return 
of  the  resolution;  in  the  Durkee  case  it  was  tabled;  and  in  the  Bliss 
and  Pritchard  cases,  when  put  to  a  vote,  it  failed.    In  the  Clark  case 
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cases  as  precedents  is  questioned  by  Smith,  and  also  by 
the  Attorney  General  and  the  Solicitor  General  in  the 
brief  filed  by  them  amici  curiae.  In  none  of  the  cases  is 
there  any  indication  that  the  Senate  was  informed  of  the 
fact  of  the  signing  of  the  commission,  if  in  fact  the  com- 
mission was  signed.  Therefore,  none  of  those  cases  fur- 
nish an  authoritative  construction  by  the  Senate  of  its 
own  rules  made  prior  to  the  events  culminating  in  the 
present  litigation.  They  amount,  at  most,  only  to  evi- 
dence of  the  construction  placed  upon  the  rules  by  the 
Executive  Department.  The  weight  of  many  of  the  cases, 
as  such  evidence,  is  further  lessened  by  the  circumstance 
that  the  records  do  not  disclose  beyond  dispute  that  a 
commission  had  actually  been  signed  by  the  President 
before  receipt  of  the  Senate's  request  for  return  of  its 
resolution.^^    All  the  cases  but  one  arose  between  1870 

no  further  proceeding  is  recorded  after  the  return  of  the  resolution.  In 
the  Shannon  and  Tubbs  cases  the  nominee  was  again  confirmed;  in  the 
Shumard,  Bean,  Nourse,  and  Kursheedt  cases,  the  Senate  adopted  the 
motion  to  reconsider,  and  either  recommitted  the  nomination  or  placed 
it  upon  the  calendar.  Only  in  the  last  six  cases  did  the  Senate  in  fact 
exercise  the  power  to  reconsider. 

It  is  conceded  by  Smith  that  in  the  cases  of  Legate,  Shumard,  and 
Plimley,  a  commission  had  in  fact  been  signed  by  the  President  at 
the  time  he  received  and  acceded  to  the  request  for  return  of  the  reso- 
lution. In  the  remaining  cases  the  evidence  of  signing  of  the  commis- 
sion rests  mainly  upon  entries  of  dates  in  the  records  of  the  executive 
offices  of  the  Wliite  House.  In  the  Knight  and  Miles  cases  there  are 
also  copies  of  the  commission  in  the  records  of  the  respective  depart- 
ments. The  entry  of  the  date  of  commission  in  the  Tubbs  case  appears 
to  have  been  erased,  although  it  is  still  legible.  Those  in  the  Reeves 
and  Kursheedt  cases  are  scratched  or  crossed  out.    See  note  19  infra. 

^The  contention  of  Smith,  in  which  the  Attorney  General  and 
Solicitor  General  concur,  is  that  the  dates  relied  on  in  the  White 
House  records  are  the  dates  which  the  commissions  bore,  but  not 
necessarily  those  on  which  they  were  signed.  The  practice  in  the 
executive  offices  in  this  respect  appears  not  to  have  been  uniform. 
Thus,  in  certain  instances  pointed  out  in  the  brief  amici  curiae,  taken 
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and  1889,  nine  of  them  in  the  administrations  of  President 
Grant  and  President  Hayes.  Each  of  these  Presidents  on 
occasion  refused  to  accede  to  similar  requests  on  the 
ground  that  a  commission  had  already  been  issued.^" 

Perhaps  the  most  satisfactory  explanation  of  the  in- 
stances cited  on  behalf  of  the  Senate  is  that  the  Executive 
Department  has  not  always  treated  an  appointment  as 
complete  upon  the  mere  signing  pf  a  commission. ^^  Com- 
pare Marhwry  v.  Madison,  1  Cranch  137;  United  States 
V.  Le  Baron,  19  How.  73,  78.  Even  in  the  view  most  fav- 
orable to  the  Senate's  contention  they  fall  far  short  of 

from  a  later  period,  it  apDears  affirmatively,  under  the  heading 
"  Remarks,"  that  the  commission  was  actually  signed  at  a  date 
subsequent  to  that  entered  under  the  heading  "  Commissioned."  On 
the  other  hand  in  the  Plimley  case,  supra,  note  18,  and  in  the  Colby 
and  Marks  cases,  supra,  note  17,  other  evidence  indicates  that  the 
signature  was  in  fact  made  on  the  date  entered  in  the  White  House 
records.  It  appears  to  be  the  practice  for  the  appropriate  department 
to  prepare  the  commission  in  all  respects,  including  the  date,  upon 
receipt  of  notification  of  confirmation,  and  thereafter  to  present  it  to 
the  Executive  to  be  signed.  This  practice  creates  the  possibility  of 
disparity  between  the  date  of  signing  and  the  date  appearing  on  the 
commission. 

"*  In  the  Colby  and  Marks  cases,  respectively,  supra,  note  17.  The 
most  recent  case,  which  is  urged  as  strongly  supporting  the  Senate's 
contention,  is  that  of  William  Plimley.  President  Roosevelt  nomi- 
nated Plimley  in  1903  for  Assistant  Treasurer  of  the  United  States. 
His  commission  was  made  out  and  signed,  and  a  letter  notifying  him 
of  his  appointment  and  enclosing  an  official  bond  was  placed  in  the 
mails.  Notice  of  a  motion  to  reconsider  the  vote  of  confirmation  hav- 
ing been  received  at  the  White  House,  the  chief  of  the  division  of 
appointments  ordered  the  letter  extracted  from  the  mails,  and  the 
President  returned  the  resolution  and  subsequently  withdrew  the 
nomination, 

^  Thus,  it  will  be  noted  in  both  the  Colby  and  Marks  cases,  supra, 
note  17,  that  the  commission  had  been  either  placed  in  the  mails  or 
delivered,  and  that  the  message  of  the  President  placed  emphasis  on 
these  facts. 
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clear  recognition  of  the  power,  never  heretofore  asserted 
by  the  Senate  itself,  to  reconsider  a  vote  of  confirmation, 
after  an  appointee  has  actually  assumed  office  and  entered 
upon  the  discharge  of  his  duties.  We  are  unable  to  regard 
any  of  the  cases  as  of  sufficient  weight  to  overcome  the 
natural  meaning  of  the  clauses.^^ 

Sixth.  To  place  upon  the  standing  rules  of  the  Senate  a 
construction  different  from  that  adopted  by  the  Senate 
itself  when  the  present  case  was  under  debate  is  a  serious 
and  delicate  exercise  of  judicial  power.  The  Constitution 
commits  to  the  Senate  the  power  to  make  its  own  rules; 
and  it  is  not  the  function  of  the  Court  to  say  that  another 
rule  would  be  better.  A  rule  designed  to  ensure  due  de- 
liberation in  the  performance  of  the  vital  function  of  ad- 
vising and  consenting  to  nominations  for  public  office, 
moreover,  should  receive  from  the  Court  the  most  sympa- 
thetic consideration.  But  the  reasons,  above  stated, 
against  the  Senate's  construction  seem  to  us  compelling. 
We  are  confirmed  in  the  view  we  have  taken  by  the  fact 
that,  since  the  attempted  reconsideration  of  Smith's  con- 
firmation, the  Senate  itself  seems  uniformly  to  have 
treated  the  ordering  of  immediate  notification  to  the  Pres- 

**  In  addition  to  the  Senate  precedents  above  discussed,  counsel  for 
the  Senate  cite  various  decisions  from  state  courts  relating  to  recon- 
sideration by  state  and  municipal  deliberative  bodies.  People  ex  ret. 
MacMahon  v.  Davis,  2S4  111.  439;  120  N.  E.  326;  Witherspoon  v. 
State  ex  rel.  West,  138  Miss.  310;  103  So.  134;  Wood  v.  Cutter,  138 
Mass.  149;  Crawford  v.  Gilchrist,  64  Fla.  41;  59  So.  963;  Dust  v. 
Oatman,  126  Mich.  717;  86  N.  W.  151.  None  of  these  cases,  how- 
ever, presented  the  question  here  at  issue  of  the  effect  upon  the 
power  to  reconsider  of  an  intervening  notification  of  confirmation 
sent  to  an  appointing  officer,  and  of  the  signing  by  that  officer  of  a 
commission.  It  is  therefore  unnecessary  to  examine  the  reasoning 
upon  which  they  were  decided. 
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ident  as  tantamount  to  authorizing  him  to  proceed  to 
perfect  the  appointment.^^ 

The  judgment  of  the  Supreme  Court  of  the  District  is 

Ajftrmed. 


**  Thus  in  the  confirmation  of  Judge  Louie  W.  Strum,  Senator 
Fletcher,  in  seeking  unanimous  consent  "  to  waive  the  rule  about  two 
subsequent  executive  sessions,"  and  notify  the  President  of  the 
Senate's  action,  gave  as  his  reason  that  "this  judge  is  very  much 
needed,  and  has  been  for  some  months."  74  Cong.  Rec.  pt.  7,  pp. 
6489-6490.  Notification  was  ordered  on  December  21,  1931,  of  votes 
confirming  nominations  to  the  Interstate  Commerce  Commission  and 
the  Board  of  Mediation,  upon  the  statement  of  Senator  Couzens 
that  otherwise  "  those  gentlemen  .  .  .  can  not  hold  office  until  after 
two  executive  sessions  shall  have  been  held."  Cong.  Rec.  72d  Cong., 
1st  Sess.,  December  21,  1931,  p.  1003.  Again,  on  December  22,  1931, 
on  the  confirmation  of  Robert  B.  Adams  as  engineer  in  chief  of  the 
Coast  Guard,  Senator  Copeland  stated  that  "  this  man's  appointment 
expired  on  the  18th  of  December,  and  it  is  very  important  that  he 
be  immediately  put  on  duty."  Notification  was  ordered.  Id.  1131. 
On  February  1,  1932,  notification  was  ordered  of  the  confirmation  of 
certain  appointees  to  the  Reconstruction  Finance  Corporation  board, 
upon  the  statement  of  Senator  Robinson  that  "  it  is  believed  that 
there  is  necessity  for  the  board  to  function  immediately."  Id.  3071. 
See  also,  id.  3415,  3582,  3881. 

*  Together  with  two  other  cases  of  the  same  title  and  Howard  Au- 
tomobile Co.  v.  United  States. 
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In  the  United  States  District  Court  for  the  Middle  District  of  North  Carolina, 

Greensboro  Division 

(No.  C-57-G-62) 
G.  C.  SiMKiNS,  Jr.,  et  al.,  plaintiffs 

V. 

Moses  H.  Cone  Memorial  Hospital,  et  al.,  defendants 
United  States,  Applicant  for  Intervention. 

MOTION  to  intervene 

The  United  States  of  America,  pursuant  to  Title  28,  Section  2403,  United 
States  Code,  and  Rule  24  of  the  Federal  Rules  of  Civil  Procedure,  moves  to 
intervene  as  a  party  herein  for  the  purpose  and  with  all  the  right  provided 
by  Title  28,  Section  2403,  United  States  Code,  and  by  said  Rule  24,  on  the 
grounds  that  the  constitutionality  of  an  Act  of  Congress,  Title  VI  of  the 
Public  Health  Service  Act  (42  U.S.C.  291  et  seq.),  affecting  the  public  interest 
is  drawn  into  question  in  this  action  and  neither  the  United  States,  nor  any 
agency  thereof,  nor  any  officer  or  employee  thereof,  as  such  officer  or  employee, 
is  a  party  hereto. 

Annexed  hereto  is  the  Pleading  of  the  United  States  in  Intervention  which 
is  filed  in  accordance  with  Rule  24(c)  of  the  Federal  Rules  of  Civil  Procedure. 

(S)     Burke   Marshall, 
Burke  Marshall, 

Assistant  Attorney  General. 

(S)     "William  H.  Murdock, 
William  H.  Murdoch, 

U.S.  Attorney. 

(S)     St.  John  Barrett, 
St.  John  Barrett, 
Attorney,  Department  of  Justice. 

(S)     Theodore  R.  Newman,  Jr., 
Theodore  R.  Newman,  Jr., 
Attorney,  Department  of  Justice. 


In  the  United  States  District  Cotirt  for  the  Middle  District  of  North  Carolina, 

Greensboro  Division 

(No.  C-57-G-62) 
G.  C.  SiMKiNS,  Jr.,  et  al.,  plaintiffs 

V. 

Moses  H.  Cone  Memorial  Hospital,  et  al.,  defendants 
United  States,  Applicant  for  Intervention 

MEMORANDUM  OF  POINTS  AND  AUTHORITIES  IN  SUPPORT  OF 
MOTION  TO  INTERVENE 

1.  The  Complaint  herein  (paragfiraph  IV)  challenges  the  constitutionality 
Of  Section  622(f)  of  the  Ho.spital  Survey  and  Construction  Act  of  1946  (42 
U.S.C.  291e(f)). 

2.  The  Hospital  Survey  and  Construction  Act  of  1946  established  a  pro- 
gram of  federal  grants  to  the  States  for  the  construction  of  public  and  other 
nonprofit  hospitals  and,  as  indicated  by  its  statement  of  purposes  (Section 
601;  42  U.S.C.  291),  it  is  an  act  affecting  the  public  interest. 

3.  Neither  the  United  States  nor  any  of  its  agencies  or  employees  is  a  party 
to  this  action. 
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4.  Accordingly,  pursuant  to  28  U.S.C.  2403  and  Rule  24(a)  of  the  Federal 
Rules  of  Civil  Procedure,  the  United  States  is  entitled,  as  of  right,  to  intervene 
in  this  proceeding.  See  Garment  Workers  v.  Donnelly  Co.,  304  U.S.  243  (1938)  ; 
Smolowe  v.  Delendo  Corporation,  36  F.  Supp.  790  ( S.D.N. Y.  1940),  affirmed, 
136  F.  2d  231  (C.A.  2,  1943),  cert,  denied,  320  U.S.  751  (1943)  ;  Walker  v. 
Reynolds  Metals  Co.,  87  F.  Supp.  283  (D.  Ore.  1949);  Commentary,  4  F.R. 
Serv.  911.  Cf.  S.E.C.  v.  United  States  Realty  and  Improvement  Co.,  310  U.S.  434 
(1940). 

(S)     William  H.  Murdock, 
William  H.  Murdock, 

U.S.  Attorney. 
(S)     St.  John  Barrett, 
St.  John  Barrett, 
Attorney,  Department  of  Justice^ 
(S)     Howard  A.  Glickstein, 
Howard  A.  Glickstein, 
Attorney,  Department  of  Justice^ 
(S)     Theodore  R.  Newman,  Jr., 
Theodore  R.  Newman,  Jr., 
Attorney,  Department  of  Justice, 


In  the  United  States  District  Court  for  the  Middle  District  of  North  Carolina, 

Greensboro  Division 

G.  C.  SiMKiNS,  Jr.,  et  al.,  plaintiffs 

V. 

Moses  H.  Cone  Memorial  Hospital,  et  al.,  defendants 
United  States,  Applicant  for  Intervention. 

PLEADING  of  THE  UNITED  STATES  IN  INTERVENTION 

The  United  States,  as  Intervenor  herein,  for  its  pleading  in  intervention  alleges  : 

1.  The  constitutionality  of  an  Act  of  Congress  affecting  the  public  interest, 
the  Hill-Burton  Act  (Title  VI  of  the  Public  Health  Service  Act,  42  U.S.C. 
291  et  seq.,  hereafter  called  the  Act)   is  drawn  in  question  in  this  action. 

2.  Except  by  this  intervention,  neither  the  United  States  of  America  nor 
any  agency  thereof  nor  any  officer  or  employee  thereof  as  such  officer  or 
employee  is  a  party  hereto. 

3.  The  pleadings  whereby  the  constitutionality  of  the  Act  has  been  drawn 
in  question  is  the  plaintiffs'  complaint  wherein  they  claim  that  the  Act  de- 
prives them,  and  the  class  they  represent,  of  rights,  privileges  and  immunities 
gatliered  by  the  due  process  and  equal  protection  clauses  of  the  Fourteenth 
Amendment  and  the  due  process  clause  of  the  Fifth  Amendment. 

4.  The  purpose  of  the  Act  is  to  assist  the  several  States  to  inventory  exist- 
ing hospital  and  related  facilities,  and  to  survey  and  program  for  construction 
of  additional  hospital  and  related  facilities ;  to  assist  in  the  construction  of 
public  and  other  nonprofit  hospitals  in  accordance  with  the  State  program ; 
and  to  authorize  the  Surgeon  General  to  make  certain  grant;*  for  research, 
experiments  and  demonstrations  relating  to  effective  utilization  of  hospital 
services,  facilities  and  resources. 

5.  The  Act  requires  that,  to  be  eligible  to  participate  in  program  of  aid 
grants  established  by  the  Act,  the  State  must  designate  a  single  agency  for 
carrying  out  the  purposes  of  the  Act  and  must  adopt  a  State  plan  for  con- 
struction of  public  and  nonprofit  hospitals,  which  will  afford,  in  conjunction 
with  existing  facilities,  the  necessary  physical  facilities  for  furnishing  ade- 
quate hospital  services. 

6.  Section  622(f)  of  the  Act  (42  U.S.C.  291e(f))  provides  that  the  Surgeon 
General  shall,  by  general  regulations,  prescribe  : 

"(f)  That  the  State  plan  shall  provide  for  adequate  hospital  facilities  for 
the  people   residing  in   a   State,   without   discrimination  on  account   of   race, 
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creed,  or  color,  and  shall  provide  for  adequate  hospital  facilities  for  persons 
unable  to  pay  therefor.  Such  regulation  may  require  that  before  approval  of 
any  application  from  a  hospital  or  addition  to  a  hospital  is  recommended  by 
a  State  agency,  assurance  shall  be  received  by  the  State  from  the  applicant 
that  (1)  such  hospital  or  addition  to  a  hospital  will  be  made  available  to  all 
persons  residing  in  the  territorial  area  of  the  applicant,  without  discrimination 
on  account  of  race,  creed  or  color,  but  an  exception  shall  be  made  in  cases 
whei-e  separate  hospital  i'acilities  are  provided  for  separate  population  groups, 
if  the  plan  makes  equitable  provision  on  the  basis  of  need  for  facilities  and 
services  of  like  quality  for  each  such  group;  and  (2)  there  will  be  made  avail- 
able in  each  such  hospital  or  addition  to  a  hospital  a  reasonable  volume  of 
hospital  services  to  persons  unable  to  pay  therefor,  but  an  exception  shall  be 
made  if  such  a   requirement  is  not  feasible  from  a  financial  standpoint.'' 

7.  In  September  1946,  the  State  of  North  Carolina,  acting  through  the  North 
Carolina  Care  Commission,  filed  with  the  Public  Health  Service  an  appli- 
cation, pursuant  to  the  Act  for  federal  fluids  to  conduct  a  survey  of  existing 
hospital  and  related  facilities  in  North  Carolina.  The  application  was  ap- 
proved and,  following  an  allotment  of  funds  to  the  State,  the  North  Carolina 
Medical  Care  Commission  filed  a  state  plan  with  the  Public  Health  Service. 
This  plan  was  approved  by  the  Surgeon  General  on  July  8,  1947,  and,  with 
periodic  revisions,  has  remained  in  effect  to  the  time  of  the  filing  of  this 
pleading. 

8.  The  State  plan  provides  for  the  division  of  Guilford  County,  North  Caro- 
lina into  two  hospital  service  areas,  the  Greensboro  Hospital  Service  area 
and  the  High  Point  hospital  service  area. 

9.  Greensboro  is  one  of  several  hospital  service  areas  where,  pursuant  to 
the  State  plan  as  approved  by  the  Surgeon  General,  separate  hospital  facilities 
are  provided  for  separate  population  groups. 

10.  Defendant,  Moses  H.  Cone  Memorial  Hospital,  Inc.,  is  a  body  corporated 
under  and  by  virtue  of  the  laws  of  North  Carolina.  Pursuant  to  its  corporate 
charter,  it  has  established  and  now  maintains  a  State  licensed  hospital  in 
Greensboro,  North  Carolina  known  as  the  Moses  H.  Cone  Memorial  Hospital. 

11.  Defendant,  Wesley  Long  Community  Hospital,  Inc.,  is  a  body  corporate 
under  and  by  virtue  of  the  laws  of  North  Carolina.  Pursuant  to  its  corporate 
charter,  it  has  established  and  now  maintains  a  State  licensed  hospital  in 
Greensboro,  North  Carolina  known  as  the  Wesley  Long  Community  Hospital. 

12.  Pursuant  to  the  State  plan,  the  Moses  Cone  Community  Hospital, 
submitted  project  application  numbers  NC-S6.  dated  June  17,  1950,  and 
NC-330,  dated  October  23,  1959.  for  hospital  construction. 

13.  The  North  Carolina  Medical  Care  Commission  approved  project  num- 
bers NC-86  and  NC-330  and  submitted  them  to  the  Surgeon  General. 

14.  On  July  11,  1950,  the  Surgeon  General  approved  project  NC-86  and 
authorized  the  expenditure  of  $462,000  as  the  federal  approved  share  of  a 
total  project  cost  of  $5,277,023. 

15.  On  March  17,  1960,  the  Surgeon  General  approved  project  NC-330  and 
authorized  the  expenditure  of  $697,950  for  general  hospital  construction  as 
the  federal  approved  share  of  a  project  cost  of  $1,850,000  and  an  expenditure 
of  $110,000  for  a  diagnostic  and  treatment  center  as  the  federal  approved 
share  of  a  total  project  cost  of  $240,000. 

16.  In  project  NC-86,  as  originally  submitted  to  the  Surgeon  General  by 
the  Commission  and  as  approved  by  him.  the  Commission  stated  that  the 
applicant,  Moses  Cone  Memorial  Hospital,  had  given  adequate  assurances 
that  the  hospital  facilities  would  be  operated  without  discrimination  because 
of  race,  creed  or  color.  In  project  NC-330,  as  submitted  to  the  Surgeon  Gen- 
eral by  the  Commission  and  as  approved  by  him,  the  Commission  stated 
that  the  applicant,  Moses  Cone  Memorial  Hospital,  had  given  adequate  assur- 
ance that  the  hospital  facilities  would  be  operated  without  discrimination  be- 
ca\ise  of  race,  creed,  or  color. 

17.  On  April  15,  1960,  William  F.  Henderson,  Executive  Secretary  of  the 
Commission  wrote  to  the  Public  Health  Service  stating  that  project  appli- 
cation NC-330  had  incorrectly  stated  the  intention  of  the  Moses  Cone  Memorial 
Hospital  with  respect  to  the  assurances  that  the  hospital  facilities  would  be 
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operated  without  di'^crimination  because  of  race,  creed,  or  color.  By  ameud- 
ment  submitted  to  the  Surgeon  General  and  approved  hy  him  on  April  19,  1960, 
tlie  Commission  and  the  Moses  Cone  Memorial  Hospital  withdrew  the  non- 
discrimination assurance  previously  given. 

18.  Pursuant  to  the  provisions  of  the  State  plan  adopted  by  the  North  Caro- 
lina Medical  Care  Commisison  and  approved  by  the  Surgeon  General,  the 
Wesley  Long  Community  Hospital  submitted  project  number  NC'-311,  dated 
November  16.  1958 ;  project  number  NC-353,  dated  sometimes  prior  to  Jan- 
uary 12.  1961;  and  project  number  NC-358.  dated  February  1.  1961,  all  for 
general  hospital  construction.  The  North  Carolina  Medical  Care  Commission 
approved  all  these  projects  and  submitted  them  to  the  Surgeon  General. 

19.  On  .Tune  30.  1959,  the  Surgeon  General  approved  project  NC-311  and 
authorized  the  expenditure  of  .$1,617,150  as  the  federal  approved  share  of  a 
total  project  cost  of  .'?3.240.722.  On  May  15,  1961.  the  Surgeon  General  ap- 
proved project  NC-353  and  authorized  the  expenditure  of  .$66,000  as  the 
federally  approved  share  of  a  total  project  cost  of  $120,000.  On  December  15, 
1961,  the  Surgeon  General  approved  project  NC-3o8  and  authorized  the  ex- 
penditure of  .$265,650  as  the  federal  approved  share  of  a  total  project  cost 
of  $492,636. 

20.  The  Wesley  Long  Community  Hospital  has  not  given  assurance  that  it 
will  operate  its  facilities  without  discrimination  because  of  race,  creed  or 
color. 

21.  As  of  the  date  of  the  filing  of  these  pleadings,  the  United  States  has 
paid  to  the  Treasurer  of  the  State  of  North  Carolina  the  sum  of  $1,229,5.52..50 
on  projects  NC-86  and  NC-330  for  the  Moses  Cone  Memorial  Hospital.  The 
facilities  for  which  these  funds  were  paid  have  been  constructed  and  are 
presently  being  used. 

22.  As  of  tlie  date  of  the  filing  of  these  pleadings,  the  Ihiited  States  has 
paid  to  the  Treasurer  of  North  Carolina  the  sum  of  $1.596..301.60  on  projects 
NC-311  and  NC-353  for  the  Wesley  Long  Community  Hospital.  The  facilities 
for  which  these  funds  have  been  expended  are  still  under  construction  as  of 
the  date  of  the  filing  of  this  peading. 

23.  The  Moses  Cone  Memorial  Hospital  has  refused  and  is  presently  re- 
fusing to  admit  Negro  patients  on  the  same  terms  and  conditions  as  white 
patients. 

24.  The  Wesley  Long  Com.munity  Hospital  has  refused  and  is  refusing  to 
admit  Negro  patients  on  the  basis  of  race. 

25.  The  conduct  complained  of  in  paragraphs  23  and  24  above  is  aiithor- 
ized  by  the  State  p'an  described  in  paragraph  7  above  which  was  adopted 
pursuant  to  the  Act  and  the  regulations  thereunder. 

26.  Tlie  conduct  described  in  paragraphs  23  and  24  above  violates  the  Four- 
teenth Amendment  of  the  Constitution. 

27.  This  matter  involves  an  actual  controversy  which  can  be  resolved  bv  this 
Court. 

Wherefore,  the  United  States  prays  that  this  Court  declare  that  so  much  of 
Section  291e(f)  of  Title  42,  U.S.C.  as  authorizes  the  Surgeon  General  to  pre- 
scribe regulations  concerning  separate  hospital  facilities  for  separate  popula- 
tion groups  is  unconstitutional,  null  and  void  and  prays  for  such  other  relief 
as  justice  mav  require. 

(S)     Burke  Marshall 
Burke  Marshall, 

AsftiKfant  Attorney  General. 
(S)     William   H.    Murdock 
William  H.  Murdock. 

U.S.  Attorney. 
(S)      St.  John  Barrett 
St.  John  Barrett, 
Attorney,  Department  of  Justice. 
(S)     Theodore  R.  Newman,  Jr. 
Theodore   R.   Newmaist.  ,Tr.. 
Attorney,  Department  of  Justice. 
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Exhibit  50 

In  the  United  States  District  Court  for  the  Middle  District  of  North  Carolina.^ 

Greensboro  Division 

(Civil  Action  No.  C-57-G-62) 

G.  C.  Sim  KINS,  Jr.,  A.  V.  Blount,  Jr.,  Walter  J.  Hughes,  Norman  N.  Jones, 
Girardeau  Alexander,  Milton  H.  Barnes,  W.  L.  T.  Miller,  E.  C.  Noel,  III, 
F.  E.  Davis,  A.  J.  Taylor,  and  Donald  R.  Lyons,  plaintiffs 

V. 

Moses  H.  Cone  Memorial  Hospital,  a  Corporation,  Harold  Bettis,  Director 
OF  the  Moses  H.  Cone  Memorial  Hospital,  and  Wesley  Long  Community 
Hospital,  a  Corporation,  and  A.  O.  Smith,  Administrator  of  the  Wesley 
Long  Community  Hospital,  defendants 

objection  of  defendants  to  the  intervention  of  the 

united  STATES  OF  AMERICA 

The  defendants  object  to  the  intervention  of  the  United  States  of  America, 
as  a  party  in  this  action  on  tlie  ground  that  the  constitutionality  of  Title  VI 
of  tlie  Public  Health  Service  Act  (42  U.S.C.  291  et  seq.),  an  Act  of  Congress- 
affecting  the  public  interest,  is  not  drawn  into  question  and  is  not  properly 
before  the  Court  in  this  action,  and  is  not  relevant  to  any  issue  which  is  be- 
fore the  Court  in  this  action ;  and 

The  defendants  further  assert  that  even  if  the  United  States  of  America  Is. 
permitted  to  intervene  in  this  action,  its  intervention  should  be  limited  strictly 
to  the  question  of  the  constitutionality  of  the  said  Title  VI  of  the  Public  Health 
Service  Act  (42  U.S.C.  291  et  seq.),  and  it  should  not  be  permitted  to  address 
itself  to  the  other  issues  which  are  in  controversy  between  the  plaintiffs  and 
the  defendants  in  this  action,  and  that  all  tho.se  portions  of  its  proposed  plead- 
ing in  intervention  (and  particularly  paragi-aphs  23  and  24  thereof)  whicli 
allege  discriminatory  conduct  on  the  part  of  the  defendants  should  be  stricken 
from  its  said  pleading. 

This  the  14th  day  of  May,  1962, 

(S)     Falk,  Carruthers  &  Roth 

Falk,  Carruthers  «&  Roth, 
(S)     Thorton  H.  Brooks 

McLendon,  Brim,  Holderness  &  Brooks, 

Attorneys  for  the  Defendants. 

In  the  United  States  District  Court  for  the  Middle  District  of  North  Carolina, 

Greensboro  Division 

(Civil  Action  No.  C-57-G-62) 
G.  C.  SiMKiNS,  Jr.,  et  al.,  plaintiffs 

V. 

The  Moses  H.  Cone  Memorial  Hospital,  et  al.,  defendants 

Memorandum  of  Defendants  in  Opposition  to  the  Intervention  of  the 

United  States  of  America 

PRELIMINARY  STATEMENT 

The  United  States  of  America  seeks  to  intervene  as  a  party  in  this  action 
on  the  ground  that  the  constitutionality  of  certain  provisions  of  the  Hill- 
Burton  Act — an  Act  of  Congress  affecting  the  public  interest — is  drawn  in  ques- 
States  on  the  ground  that  the  constitutionality  of  these  provisions  of  the  Hill- 
tion  in  the  action.  The  defendants  object  to  the  intervention  of  the  United 
Burton  Act  is  not  drawn  in  question  and  is  not  properly  before  the  Court  in 
this  action.  The  United  States  also  seeks  to  intervene  as  though  it  were  a  co- 
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plaintiff  in  tlie  action,  and  to  adopt  the  entire  position  of  the  plaintiffs;  and 
the  defendants  have  asserted  that  even  if  the  United  States  is  permitted  to 
intervene,  its  intervention  sliould  be  limited  strictly  to  the  question  of  the 
constitutionality  of  the  challenged  provisions  of  the  Hill-Burton  Act,  and  it 
should  not  be  permitted  to  address  itself  to  the  other  issues  which  are  in 
controversy  between  the  plaintiffs  and  the  defendants  in  this  action. 

/i)  The  constitutionality  of  the  Hill-Burton  Act  is  not  drawn  in  question  and 
is  not  properly  before  the  Court  in  this  action,  and  is  not  relevant  to  any 
issue  ichich  is  before  the  Court  in  this  action. 

The  intervention  by  the  United  States  in  this  action  is  sought  under  Title 
28,  United  States  Code.  Section  2403,  and  Rule  24  of  the  Federal  Rules  of 
Civil  Procedure.  Section  2403  provides,  in  part,  that  "In  my  action,  suit  or 
proceeding  in  a  court  of  the  United  States  to  which  the  United  States  or  any 
agency,  officer  or  employee  thereof  is  not  a  party,  wherein  the  constitutionality 
of  any  Act  of  Congress  affecting  the  public  interest  is  drawn  in  question,  the 
court' shall  certify  such  fact  to  the  Attorney  General,  and  shall  permit  the 
United  States  to  intervene  for  presentation  of  evidence,  if  _evidence  is  other- 
wise admissible  In  the  case,  and  for  argument  on  the  question  of  constitu- 
tionality." 

It  should  be  noted  that  under  Section  2403,  the  constitutionality  of  an  Act 
of  Congress  must  be  "drawn  in  question"  and  the  Court  must  "certify  such 
fact  to  the  Attorney  General."  It  would  seem  obvious  that  the  constitutionality 
of  an  Act  of  Congress  is  not  "drawn  in  question"  simply  by  asserting  that  it 
is  involved  in  the  action;  and  while  the  plaintiffs  have  questioned  the  consti- 
tutionality of  certain  provisions  of  the  Hill-Burton  Act  in  his  action,  the  de- 
fendants have  pointed  out — in  their  principal  brief  at  page  21  et  seq. — that  the 
constitutionality  of  the  challenged  provisions  is  entirely  irrelevant  to  any  issue 
•which  is  involved  in  the  present  action. 

The  defendants  will  not  reiterate  that  entire  argument  here,  but  deem  it 
sulficient  simply  to  say  again  that  the  crucial  question  in  the  present  case  is 
whether  these  defendants  are  private  corporations  and  individuals,  or  instru- 
mentalities of  government  either  State  or  Federal.  If  they  are  private  cor- 
porations and  individuals,  they  are  not  subject  to  the  inhibitions  of  the  Four- 
teenth or  the  Fifth  Amendments — and  this  is  true  whether  the  challenged  pro- 
visions of  the  Hill-Burton  Act  are  constitutional  or  unconstitutional.  If  they 
are  instrumentalities  of  government.  State  or  Federal,  then  they  are  subject 
to  the  inhibitions  of  the  Fourteenth  Amendment  or  the  Fifth  Amendment,  as 
the  case  may  be — and  again  the  result  follows  whether  the  challenged  pro- 
visions of  the  Hill-Burton  Act  are  constitutional  or  unconstitutional.  But  in 
either  event,  it  is  perfectly  clear  that  the  constitutionality  of  the  Hill-Burton 
provisions  is  wholly  irrelevant  to  the  issue  before  this  Court. 

The  defendants  therefore  submit  that  upon  the  record  in  this  case  the  Court 
cannot  properly  "certify"  to  the  Attorney  General  that  the  constitutionality 
of  the  challenged  provisions  of  the  Hill-Burton  Act  is  drawn  in  question  in 
this  action;  and  that  the  United  States  of  America  consequently  has  no  right 
under  Section  2403  to  intervene  in  the  action. 

(2)  Even  if  the  United  States  of  America  is  permitted  to  intervene  in  this 

action,  its  intervention  should  be  limited  strictly  to  the  <jvestion  of  the 

constitutionality  of  the  challenged  provisions  of  the  Hill-Burton  Act. 

Section  2403  provides — as  we  have  already   pointed   out — that  in  a  proper 

action,  the  Court  "shall  permit  the  United  States  to  intervene  for  presentation 

of  evidence,  if  evidence  is  otherwise  admissible  in  the  case,  and  for  argument 

on  the  question  of  constitutionality."   (Emphasis  added.)   Section  2403  goes  on 

to  .say  that  "The  United  States  shall,  subject  to  the  applicable  provisions  of 

law.  have  all  the  rights  of  a  party  and  be  subject  to  all  liabilities  of  a  party 

as  to  court  costs  to  the  extent  necessary  for  a  proper  presentation  of  the  facts 

and  law  relating  to  the  question  of  constitutionality.'"   (Emphasis  added.) 

It  seems  quite  apparent — from  the  very  language  of  the  statute — that  the 
permitted  intervention  is  for  the  sole  purpose  of  addressing  the  constitutional 
Issue  drawn  in  question :  and  it  also  appears  that  Section  2403  has  been  uni- 
formly accorded  this  interpretation,  even  by  the  government.  In  Smolowe  v. 
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Delendo  Corporation,  36  F.  Supp.  790  ( S.D.N. Y.  1940),  the  defendants  argued 
the  unconstitutionality  of  Section  16(b)  of  the  Securities  Excliange  Act  of  1934. 
The  United  States  asked  to  intereveu,  and  intervention  was  allowed;  but  the 
District  Court  said,  at  page  792: 

"In  permitting  this  intervention.  I  am  of  the  belief  that  the  constitutionality 
of  subdivision  (b)  of  Section  16  has  been  'drawn  into  (juestion".  By  thifi  I  do 
vnt  nwfin  to  hold  that  from  noiv  on,  the  fforernment  has  a  free  rein  in  this 
litigation.  The  government  itself  recognizes  the  limited  purposes  of  its  inter- 
vention when  it  concedes  that  it  is  only  intereseted  on  the  state  of  the  plead- 
ings ill  presenting  evidence  and  arguments  in  support  of  the  constitutionality 
of  sii7)divisio)i  (b).  Tlie  order  of  intervention  will  therefore  make  provision  for 
this." 

'"The  court  will  accede  to  the  defendants'  request  that  an  order  be  settled  on 
notice  and  .same  slu/uld  emJiody  the  limited  purposes  of  the  intervention  and 
that  it  apply  only  to  subdivision  (b)  of  Section  16  of  tlie  Securities  Exchange 
Act  of  1934."  (Emphasis  added.) 

The  defendants  therefore  assert  that  the  government — which  lias  not  been 
as  modest  in  its  objectives  here  as  it  was  in  the  Sniolowe  case — should  be  made 
aware  of  "the  limited  purposes  of  its  intervention" ;  and  that  even  if  the 
United  States  is  permitted  to  interevene  here,  its  intervention  should  be  limited 
strictly  to  the  question  of  the  constitutionality  of  the  challenged  provisions  of 
the  Hill-Burton  Act. 

(S)    The  intervention  sought  by  the  United  States  in   this  case  is  apparently 
trithout  precedent. 

The  defendants  have  not  been  able  to  find  any  case  in  which  the  Attorney 
General  of  the  United  States  lias  ever  sought  to  intervene  in  order  to  attack — 
rather  than  to  defend — the  constitutionality  of  an  Act  of  Congress :  and  the 
Attorney  General — through  his  representative  at  the  hearing  before  this  Court 
on  May  14.  196  — concede  that  he  had  also  not  found  any  such  case. 

The  Attorney  General  has  cited  as  authority  for  his  action  here,  however, 
the  case  of  Humphrey's  Executor  v.  United  States,  29-5  U.S.  602  (1935)  ;  but 
that  is  a  vastly  different  case  wliich  did  not  involve  intervention  at  all.  In  that 
<;ase.  President  Roosevelt  undertook  to  remove  a  Federal  Trade  Commissioner 
from  otiice.  The  Commissioner  refused  to  resign  or  to  acquiesce  in  the  purported 
removal,  and  continued  to  insist  that  he  was  still  a  member  of  the  Commission 
until  his  death  shortly  thereafter.  His  executor  then  brought  suit  against  the 
United  States  for  his  compensation  as  a  member  of  the  Commission.  The  gov- 
e-rnment — defending  one  arm  by  alleging  the  disability  of  another — argued  that 
the  power  of  the  President  to  remove  a  Commissioner  was  not  limited  to  re- 
moval for  the  causes  named  in  the  Federal  Trade  Commission  Act :  and  sug- 
gestion that  if  the  power  of  the  President  was  so  limited,  the  Act  constituted 
an  unconstitutional  interference  with  tlie  executive  power  of  the  President  by 
the  Congress.  Neither  contention  prevailed. 

In  Humphrey's  Executor,  the  suit  was  brought  directly  against  the  United 
States,  as  defendant,  claiming  an  unwarranted  act  of  the  executive;  and  under 
this  direct  attack,  the  government  sought  to  defend  the  executive  branch  by 
questitiiiing  the  action  of  the  legislative  branch  in  an  area  directly  atfecting 
and  impinging  upon  the  powers  of  the  executive  branch.  It  was  patently  a 
case  of  self-defense  by  the  executive  branch ;  and  it  would  appear  to  be  a  very 
different  matter  from  our  present  case  where  the  executive  branch  gratuitously 
seeks — tiirough  intervention  in  a  controversy  between  other  parties — to  attack 
the  actions  of  the  legislative  branch  in  a  matter  wholly  unrelated  to  executive 
power. 

The  Attorney  General  also  relies  upon  tlie  legislative  history  of  Section  2403 
and  points  out  that  in  the  debate  in  the  House  of  Representatives,  it  was 
conceded  that  the  statute  does  not  compel  the  Attorney  General,  where  he  inter- 
venes, to  defend  the  constitutionality  of  the  Act  under  challenge.  It  is  obvious — 
from  the  very  language  of  the  statute — that  Section  2403  does  not  compel  the 
Attorney  General  to  defend  constitutionality ;  but  even  the  Congressional  con- 
-cessiou  that  he  need  not  clearly  stated  the  Congressional  expectation  that  he 
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would.  Cons:rPssman  ^.lichener,  speaking  to  the  bill   (81  Cong.  Rec.  3268,  April 
7.  1037).  said: 

"No :  there  is  no  such  compulsion  whatever.  The  Attorney  General  is  notified 
and  then  he  will  use  his  discretion  in  the  matter.  However,  my  personal 
opinion  is  that  when  the  Congress  has  exercised  its  constitutional  duty  and 
has  enacted  a  law,  under  its  oath,  that  it  believes  to  be  constitutional,  it  is 
ahiiofit  the  duty  of  the  Attorney  (reneral  of  the  United  States  to  appear  in  any 
sueh  a  case  rrhen  any  court  of  the  land  suf/f/est>i  that  he  appear,  and  present 
all  the  arguments  that  he  has  at  his  command  to  sustain  the  Congress  in  the 
enactment  of  a  laic  ivhich  the  Congress  believes  constitutional."  (Emphasis 
added.) 

The  debates  in  both  the  House  and  the  Senate  are  replete  with  statements 
making  it  clear  that  the  Attorney  General  was  expected  to  defend — and  not  to 
attack — and  that  indeed  the  primary  purpose  of  the  bill  was  to  permit  him  to 
defend  the  Acts  of  Congress  from  unwarranted  attack  and  insufficient  defense. 
In  debate  before  the  House,  for  example.  Congressman  Michener  said : 

"In  a  sense  this  bill  is  a  measure  for  the  protection  of  laws  passed  by  the 
Congress.  The  purpose  of  this  bill  is  to  guarantee  a  competent  presentation 
to  the  Court  of  the  constitutioality  of  laws  passed  by  the  Congress." 
And  again 

"This  bill  makes  it  possible  that  whenever  a  constitutional  question  is  raised 
in  a  Federal  court  for  the  Attorne.v  General  to  intercede  at  once,   (and)  see  to 
it  that  the  validity  of  the  statute  is  properly  presented  to  the  court  .  .  ." 
And  again 

"This   statute   has   two   primary   purposes.    First,    to    guarantee   that   where 
important  constitutional  questions  are  involved  before  the  courts,   there  is  a 
proper  presentation  on  the  part  of  the  Government  in  an  effort  to  sustain  that 
which  the  Congress  determined  was  a  constitutional  law." 
And  yet  again 

"  .  .  .  .  whenever  the  court  believes  a  substantial,  constitutional  question  has 

been  raised then  the  Attorney  General — the  branch  of  the  Government 

whose  duty  it  is  to  enforce  the  law — is  asked  to  come  in  and  defend  the  laio  as 

to   its  constitutionality." 

(81  Cong.  Rec.  3268,  April  7.  1937.  Emphasis  added.) 

And  in  the  debate  in  the  Senate,  Senator  McCarran  said : 

"  .  .  .  .  and  on  its  intervention  the  Government,  then  represented  by  the 
Attorney  General,  shall  become  a  party,  not  to  the  individual  controversy,  hut 
for  the  purpose  of  defending  and  protecting  the  acts  of  Congress,  or  defending 
and  protecting  the  policy  involved  in  the  acts  of  Congress."  (81  Cong.  Rec.  8507. 
August  7,  1937.  Emphasis  added.) 
And  Senator  McCarran  later  said 

"The  view  of  the  committee  is  that  no  impediment  should  be  injected  which 
would  at  all  obstruct  the  action  of  the  Attorne.v  General  in  coming  into  court 
and  being  heard  in  defense  of  an  act  of  Congress."  (81  Cong.  Rec.  8508,  August 
7,  1937.  Emphasis  added.) 

It  is  therefore  quite  evident  from  the  entire  tenor  of  these  debates  that  even 
if  the  cation  of  the  Attorney  General  in  this  case  does  not  directly  flout  Con- 
gressional mandate,  it  is  certainly  calculated  to  disappoint  Congressional 
expectation;  and  that  it  is  clearly  contrary  to  the  purpose  of  and  the  tradition 
under  Section  2403. 

The  defendants  do  not  believe  that  the  constitutionality  of  the  Hill-Burton 
provisions  is  involved  in  this  action.  The  defendants  further  believe  that  if  it 
should  be  held  that  this  constitutional  question  is  involved  here,  the  question 
will  be  resolved  properly  regardless  of  the  array  of  the  proponents  and  the 
opponents.  The  defendants  do  suggest,  however,  for  the  consideration  of  the 
Court,  that  if  precedent  is  being  created  in  this  case  through  this  particular 
intervention,  it  is  indeed  a  disturbing  precedent. 

Respectfully  submitted, 

Charles  E.  Roth. 

Falk.  Carruthers  &  Roth. 
Thornton  H.  Brooks, 
McLendon.  Brim.  Holdemess  &  Brooks, 

Attorneys  for  the  Defendants. 
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Exhibit  51 

In  the  United  States  District  Court  for  the  Middle  District  of  North  Carolina, 

Greensboro  Division 

(No.  C-57-G-62) 
G.  C.  SiMKiNs,  Jr.,  et  al.,  plaintiffs 

V. 

Moses  H.  Cone  Memorial  Hospital,  et  al.,  defendants 

Reply  to  Defendants'  Objections  to  the  Intervention  of  the  United  States  of 

America 

A.  the  united  states  has  an  absolute  right  to  intervene  in  this  proceeding. 

In  opposing  intervention  in  this  proceeding  by  the  United  States,  the  de- 
fendants have  misconstrued  completely  the  meaning  of  "drav^-n  in  question"  as 
used  in  28  U.S.C.  2403.  Defendants  suggest  that  the  constitutionality  of  an  Act 
of  Congress  is  "drawn  in  question"  only  when  it  appears  certain  that  the 
court  will  have  to  adjudicate  the  constitutional  question  in  reaching  its  decision. 
But  the  legislative  history  and  Supreme  Court  construction  of  28  U.S.C.  2403 
make  clear  that  whenever  an  Act  of  Congress  is  "involved"  or  is  "challenged" 
in  a  proceeding — no  matter  in  what  manner — the  court  must  certify  this  fact 
to  the  Attorney  General  and  must  permit  the  Attorney  General  to  intervene  if 
he  so  desires. 

The  Act  which  became  28  U.S.C.  2403  underwent  a  number  of  revisions  before 
its  enactment  in  its  present  form.  The  changes  that  were  made  were  designed 
specifically  to  remove  any  element  of  discretion  on  the  part  of  the  court  in 
determining  whether  or  not  to  permit  the  Attorney  General  to  intervene.  We 
have  attached  as  an  appendix  to  this  memorandum  the  full  text  of  the  Senate- 
House  Conference  Report  on  the  bill  which  became  28  U.S.C.  2403.  That  Report 
discloses  that  under  the  original  House  bill  tlie  court  only  required  to  certify 
a  question  to  the  Attorney  General  if  it  felt  that  a  "substantial  ground  exists 
for  such  question."  This  language  was  eliminated  by  a  Senate  amendment. 
The  debate  leading  to  that  amendment  reveals  conclusively  that  the  Senate 
intended  to  remove  all  discretion  from  the  court  and  to  permit  intervention 
no  matter  how  the  constitutional  question  was  injected  into  the  case.  On 
August  7,  1937,  (81  Cong.  Rec.  850708  this  colloquy  occurred: 

"Mr.  McCarran  *  *  *  The  first  part  of  the  bill  provides  for  intervention  by 
the  Attorney  General  in  any  case  instituted  in  a  Federal  Court  where  the 
constitutionality  of  an  act  of  Congress  is  challenged.  The  bill  provides  that 
when  such  an  occasion  arises,  the  parties  having  instiuted  the  action,  and 
a  constitutional  question  appearing  to  be  involved,  the  Attorney  General  at 
once  shall  be  notified.  I  intend  to  offer  an  amendment  which  will  clarify  that 
section  when  it  is  reached  in  due  course.  In  other  words,  at  this  time  the  bill 
provides  that  if,  in  the  judgment  of  the  trial  court,  there  is  a  serious  question 
involved  in  the  challenge  of  the  constitutionality  of  an  act  of  Congre.ss,  the 
trial  court  may  issue  an  order  notifying  the  Attorney  General.  I  propose  to 
offer  an  amendment  making  it  mandatory,  and  not  leaving  any  discretion  what- 
ever to  the  trial  court,  so  that  on  the  institution  of  an  action  presenting  a 
question  of  constitutionality,  immediately  the  Deparement  of  .Tustice  shall  he 
permitted  to  intervene  for  and  on  behalf  of  the  United  States  Government; 
and  on  its  intervention  the  Government,  then  represented  by  the  Attorney 
General,  shall  become  a  party,  not  to  the  individual  controversy,  but  for  the 
purpose  of  defending  and  protecting  the  acts  of  Congress,  or  defending  and 
protecting  the  policy  involved  in  the  acts  of  Congress. 

******* 

"Mr.  Hatch.  I  take  it  from  what  the  Senator  has  just  said  that  the  amend- 
ment which  the  Senator  proposes  to  offer  really  strengthens  the  right  of  the 
Government  to  intervene. 

"Mr.  McCarran.  It  takes  away  all  question  regarding  the  matter,  and 
strengthens  the  right  of  the  Government  to  intervene.  In  other  words,  it  is  no 
longer  left  as  a  matter  of  discretion  to  the  trial  court.  The  amendment  wipes 
away  all  ideas  of  discretion,  and  provides  that  when  the  question  is  raised, 
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the  notification  to  the  Attorney  General   shall   go  forward,  and  Immediately 
he  may  intervene. 

"Under  the  bill  as  it  came  from  the  committee,  we  thought  it  might  be  well 
to  permit  a  trial  judge  to  determine  whether  or  not  a  serious  question  of 
constitutionality  was  involved.  We  now  believe,  however,  that  that  i)art  of  the 
bill  should  be  changed  and  the  Attorney  General  should  be  immediately  notified. 

Hi  *  :ti  *  *  •*  * 

"Mr.  McGiLL.  Am  I  to  understand  that  the  amendment  to  be  proposed  pro- 
vidse,  in  effect,  that  where  a  party  to  a  suit  in  his  pleadings  alleges  that  an 
act  is  unconstitutional,  the  duty  of  notifying  the  Attorney  General  will  devolve 
upon  the  Court? 

"Mr.  McCarran.  Yes ;  or  if  by  the  answer,  or  by  a  demurrer,  or  by  any 
pleading,  the  question  of  the  constituti(»nality  of  an  act  of  Congress  is  raised, 
immediately  upon  its  being  raised  the  court  shall  notify  the  Attorney  General, 

Mr.  McGiLL.  That  will  be  the  rule  regardless  of  whether  or  not  the  trial 
court  is  in  any  doubt,  as  I  understand.  Suppose  the  court  has  no  doubt  and 
feels  that  beyond  question  the  act  is  constitutional ;  why  should  the  Govern- 
ment be  required  to  intervene? 

"Mr.  CoNNALLY.  Mr.  President,  if  the  Senator  from  Nevada  will  yield,  let 
me  say  that  the  bill  does  not  require  intervention.  It  simply  requires  the  judge 
to  notify  the  Attorney  General,  and  then  it  is  up  to  the  Attorney  General  to 
decide  whether  or  not  he  will  intervene. 

"Mr.  McGiLL.  But,  if  I  may  be  pardoned,  the  Attorney  General  would  have 
no  knowledge  as  to  attitude  of  the  court  before  whom  the  case  was  pending. 
The  court  might  have  no  doubt  on  the  subject,  and  might  feel,  beyond  a 
reasonable  doubt,  that  the  act  of  Congress  was  constitutional.  Nevertheless, 
the  Attorney  General  would  be  notified,  and  in  all  probability  would  be  re- 
quried,  at  least  in  order  to  protect  his  ofiicial  career,  to  intervene. 

:^  *  Up  *  *  *  * 

"Mr.  Burke.  I  think  the  consideration  which  induced  the  members  of  the 
committee  to  suggest  this  change  was  that  when  the  pleadings  were  filed  the 
trial  court,  then,  just  on  the  pleadings,  might  think  no  substantial  question 
was  raised  and,  under  the  bill  as  it  stands,  would  not  notify  the  Attorney 
General ;  but  after  the  pleadings  had  been  completed  and  the  evidence  intro- 
duced the  court  might  see  that  a  substantial  question  was  raised,  but  the 
Attorney  General  would  not  have  been  advised. 

"So  it  seemed  best  to  provide  that  in  all  cases,  if  the  question  of  the  con- 
stitutionality of  an  act  is  raised,  the  Attorney  General  shall  be  notified,  and 
he  may  resolve  the  doubt.  If  he  thinks  the  objection  is  not  a  substantial  one, 
he  need  not  intervene  at  all ;  but  if  he  thinks  it  is,  he  has  the  right  to  inter- 
vene .... 

******* 

"Mr.  MiNTON.  May  it  not  happen  that  while  the  trial  judge  in  the  district 
court  may  be  perfectly  clear  as  to  the  constitutionality  of  the  act.  yet  the 
pary  who  challenges  its  constitutionality  may  take  he  case  up,  and  he  higher 
court  may  have  an  entirely  different  view  about  the  matter  than  the  district 
court? 

"Mr.  McCarran.  I  was  about  to  make  that  point. 

"Mr.  MiNTON.  For  that  reason  the  Attorney  General  ought  to  be  in  the 
picture. 

"Mr.  McCarran.  The  view  of  the  Committee  is  that  no  impediment  should 
be  injected  which  would  at  all  obstruct  the  action  of  the  Attorney  General  in 
coming  into  court  and  being  heard  in  defense  of  an  act  of  Congress." 

From  this  it  is  clear  that  defendants  are  incorrect  in  suggesting  that  the 
district  court  need  only  permit  intervention  if  the  court  concludes  that  it  will 
be  required  to  decide  a  constitutional  question.  Rather,  as  the  above  debate 
indicates.  Congress  believed  that  the  "constitutionality  of  any  Act  of  Congress 
...  is  drawn  in  question"  where  an  act  is  "chollenged"  or  "involved"  in  a 
lawsuit,  where  a  lawsuit  "presents  a  question  of"  or  a  "question  is  raised" 
regarding  constitutionality  or  "where  a  party  to  a  suit  in  his  pleadings  alleges 
that  an  act  is  unconstitutional."  ^  Moreover,  the   courts   also  have  placed  a 


1  The  Senate-Hoiiise  Conference  report,  infra,  also  nses  tlie  term  "involved"  as  synony- 
mous with  "drawn  in  question."  See  Appendix,  pp.  la,  5a. 
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broad  construction  on  the  term  "drawn  in  question."  Thus,  in  Garment  Workers 
V.  Donnelly,  304  U.S.  243,  249    (1938),   the   Supreme  Court  .said: 

'•To  make.  .  .[28  U.S.C.  2403]  applicable  it  is  enough  that  a  question  as  to 
the  Constitution^xlity  of  an  Act  of  Congress  is  involved,  hoiverer  it  mail  arise. 
The  question  may  be  raised  by  any  party  and  the  section  is  not  limited  to 
cases  where  an  injunction  is  sought  to  restrain  the  enforcement  of  the  Act." 
(Emphasis  added). 

And  in  Smolowe  v.  Delendo  Corporation,  36  F.  Supp.  790  (S.D.  N.Y.  1940), 
affirmed,  136  F.  2d  231  (C.A.  2,  1943),  vert,  denied,  320  U.S.  751  (1943)  the 
court  said   (36  F.  Supp.  at  792)  : 

"It  is  also  no  bar  to  intervention  that  the  question  of  constitutionality  may 
never  be  passed  upon,  in  that  the  court  hearing  the  cross-motions  may  decide 
the  issues  raised  on  other  grounds." 

Plainly,  Congress  intended  the  term  "drawn  in  question"  to  be  broadly  con- 
strued. It  intended  that  the  right  of  the  United  States  to  intervene  be  "no 
longer  left  as  a  matter  of  discretion  in  the  trial  court."  In  view  of  this.  It 
seems  clear  that  the  petition  of  the  United  States  to  intervene  must  be 
granted. 

B.  THERE  IS  NO  BASIS  FOR  LIMITING  THE  INTERVENTION  OF   THE  UNITED  STATES. 

While  defendants  suggest  that  the  intervention  of  the  United  States  "should 
))e  limited  strictly  to  the  question  of  the  constitutionality  of  the  challenged 
provisions  of  the  Hill-Burton  Act,"  they  do  not  define  the  extent  of  that 
limitation.  The  United  States  believes,  however,  that  it  is  appropriate  for  it  to 
discuss  all  of  the  issues  that  have  bearing  on  the  constitutionality  of  the 
statute  in  question. 

Here  the  conduct  of  the  defendants  under  attack  is  sanctioned  by  the 
separate  but  equal  provision  of  the  Hill-Burton  Act.  The  breadth  and  scope 
of  that  provision  is  most  meaningful  when  analyzed  in  terms  of  its  effects. 
The  bearing  of  the  Fourteenth  Amendment  on  the  defendants'  conduct  and  the 
relationship  of  defendants'  conduct  to  the  Hill-Burton  program  are  issues 
which  are  intimately  connected.  A  statute  cannot  be  viewed  in  a  vacuum.  It 
cannot  be  separated  from  the  unconstitutional  conduct  it  spawns.  Certainly, 
the  United  States  is  .iustified  in  discussing  not  only  the  bare  words  of  the 
statute  but  also  the  practices  undertaken  under  the  aegis  of  that  statute. 

It  is  also  significant  that  this  case  involves  a  highly  complicated  federal-state 
program.  We  believe  that  the  Federal  Government  is  in  a  better  position  than 
private  parties  to  enlighten  the  Court  on  the  operation  of  that  program,  and 
on  tl)e  legal  questions  related  to  the  federal  statute  involved."  We  do  no  be- 
lieve that  the  defendants  would  wish  to  prevent  the  fullest  possible  discussion 
of  the  problems  posed  by  this  litigation.  We  also  believe  that  the  district  court, 
in  approaching  the  significant  issues  in  this  case,  is  entitled  to  the  most  com- 
plete exposition  of  the  law  and  facts  that  is  available. 

C.    IT    IS    IRRELEVANT    THAT    THIS    INTERVENTION    IS    WITHOUT    PRECEDENT 

Defendants  contend  that  the  Government's  position  in  this  proceeding  is 
without  precedent.  This  is  no  answer  to  the  Government's  right  to  intervene. 
The  language  of  28  U.S.C.  2403  does  not  require  that  the  United  States  inter- 
vene only  to  defend  the  constitutionality  of  an  Act  of  Congress  nor  was  this 
intended  by  Congress — and  this  the  defendants  concede  (Br.  p.  6). 

In  the  present  case,  the  position  of  the  United  States  could  not  be  otherwise. 
The  statute  under  under  attack  is  clearly  unconstitutional,  and  it  would  be 
unconscionable  for  the  United  States  to  appear  in  court  to  defend  it.  Significant- 
ly, the  Hill-Burton  Act  originally  was  enacted  prior  to  the  Supreme  Court's 
decisions  in  Brown  v.  Board  of  Education.  .347  U.S.  483  (1954),  Cooper  v.  Aaron, 
358  U.S.  1  (1958)  and  Burton  v.  Wilmington  Parking  Authority.  365  U.S.  715 
(1961).  In  light  of  those  decisions,  it  is  indisputable  that  today  Congress  would 
not  include  a  "separate  but  equal"  provision  in  a  statute.  Contrary  to  what  de- 
fendants suggest  (Br.  p.  7),  the  United  States'  position  in  this  case  is  not 
"calculated  to  disappoint  Congressional  expectation."   Congress  could  not  ex- 


2  Even  in  casps  not  dirpctlv  involvinc  fpdoral  statutos  or  programs,  the  UnitPd  States 
has  been  pprmitted  to  participate  as  amicus  curiae.  See  e.g.,  GomiJlion  v.  Liglitfoot,  ."64 
U.S.  339   (I960)  ;  Burton  v.  Wilmington  Parking  Authority  365  U.S.  715    (1961). 
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pect  the  Eexcutive  Branch  to  take  a  position  regarding  the  constitutionality 
of  governmental  sanctioned  racial  discrimination  in  hospitals  which  was  incon- 
sistent with  views  previously  expressed  by  the  Attorney  General  to  the  Su- 
preme Court  an  with  the  decisions  of  that  Court.''  The  pnsiKon  of  the  United: 
States  in  this  case  is  the  only  position  consistent  with  the  Constitution. 
Respectfully  submitted, 

Burke  Marshall, 
As  ■^i  fit  ant  Attorney  General. 
(S)     William  H.  Murdock. 

U.S.  Attorney. 
St.  JoHif  Barrett, 
Howard  A.  Glickstein. 

Attorneys.^ 
Appexdix  to  Reply  Brief  of  United  States 

[House  of  Representatives.  75th  Cong.  1st  sess.] 

Reform  of  Judicial  Procedure 

August  10,  1937. — Ordered  to  be  printed 

Mr.  Sumnei-s  of  Texas,  from  the  committee  of  conference,  submitted  the  following^ 

Conference  Report 

[To  accompany  H.  R.  2260] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two  Houses  ou' 
the  amendments  of  the  Senate  to  the  bill  (H.R.  2260)  to  provide  for  appear- 
ance on  behalf  of  and  appeal  by  the  United  States  in  certain  cases  in  which 
the  constitutionality  of  acts  of  Congress  is  involved,  having  met,  after  full 
and  free  conference,  have  agreed  to  recommend  and  do  recommend  to  their 
respective  Hou.se  as  follows : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of  the  Sen- 
ate to  the  text  of  the  bill  and  agree  to  the  same  with  an  amendment  as  follows : 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  amendment  of  the  Senate 
to  the  text  of  the  bill,  insert  the  following : 

"That  whenever  the  cou.stitutionality  of  any  Act  of  Congress  affecting  the 
public  interest  is  drawn  in  question  in  any  court  of  the  United  States  in  any 
suit  or  proceeding  to  which  the  United  States,  or  any  agency  thereof,  or  any 
officer  or  employee  thereof,  as  such  officer  or  employee,  is  not  a  party,  the- 
court  having  jurisdiction  of  the  suit  or  proceeding  shall  certify  such  fact  to 
the  Attorney  General.  In  any  such  case  the  court  shall  permit  the  United 
States  to  intervene  and  become  a  party  for  presentation  of  evidence  (if  evi- 
dence is  otherwise  receivable  in  such  suit  or  proceeding)  and  argument  upon 
the  question  of  the  constitutionality  of  such  Act.  In  any  such  suit  or  proceed- 
ing the  United  States  shall,  subject  to  the  applicable  provisions  of  law,  have 
all  the  rights  of  a  party  and  the  liabilities  of  a  party  as  to  court  costs  to  the 
extent  necessary  for  a  proper  presentation  of  the  facts  and  law  relating  to 
the  constitutionality  of  such  Act. 

Sec.  2.  In  any  suit  or  proceeding  in  any  court  of  the  United  States  to  whichi 
the  United  States,  or  any  agency  thereof,  or  any  officer  or  employee  thereof,, 
as  such  officer  or  employee,  is  a  party,  or  in  which  the  United  States  has  inter- 
vened and  become  a  party,  and  in  which  the  decision  is  against  the  consti- 
tutionality of  any  Act  of  Congress,  an  appeal  may  be  taken  directly  to  the 
Supreme  Court  of  the  United  States  by  tlie  United  States  or  any  other  party 
to  such  suit  or  proceeding  upon  application  therefor  or  notice  thereof  within 
thirty  days  after  the  entry  of  a  final  or  interlocutory  judgment,  decree,  or 
order ;  and  in  the  event  that  any  such  appeal  is  taken,  any  appeal  or  cros.s- 
appeal  by  any  party  to  the  suit  or  proceeding  taken  previously,  or  taken  within 
sixty  days  after  notice  of  an  appeal  under  this  section,  shall  also  be  or  be 
treated  as  taken  directly  to  the  Supreme  Court  of  the  United  States.  In  the 
event  that  an  appeal  is  taken  under  this  section,  the  record  shall  be  made  up 
and  the  case  docketed  in  the  Supreme  Court  of  the  United  States  within  sixty 


3  See.   e.a.,  Boijnton  v.   Virginia,  .364   U.S.  454    (1960);   Garner  v.   Louisiana,   368  U.S. 
157  (1961). 
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days  from  tlie  time  such  appeal  is  allowed,  under  such  rules  as  may  be  pre- 
scribed by  the  proper  courts.  Appeals  under  this  section  shall  be  heard  by 
the  Supreme  Court  of  the  United  States  at  the  earliest  possible  time  and  shall 
take  precedence  over  all  other  matters  not  of  a  like  character.  This  section 
sliall  not  be  construed  to  be  in  derogation  of  any  right  of  direct  appeal  to  the 
Supreme  Court  of  the  United  States  under  existing  provisions  of  law. 

Sec.  3.  No  interlocutory  or  permanent  injunction  suspending  or  restraining 
the  enforcement,  operation  or  execution  of,  or  setting  aside,  in  whole  or  in 
part,  any  Act  of  Congress  upon  the  ground  that  such  Act  or  any  part  thereof 
is  repugnant  to  the  Constitution  of  the  United  States  shall  be  issued  or  granted 
by  any  district  court  of  the  United  States,  or  by  any  judge  thereof,  or  by  any 
circuit  judge  acting  as  district  judge,  unless  the  application  for  the  same  shall 
be  presented  to  a  circuit  or  district  judge,  and  shall  be  heard  and  determined 
by  three  judges,  of  whom  at  least  one  shall  be  a  circuit  judge.  When  any  such 
application  is  presented  to  a  judge,  he  shall  immediately   request  the  senior 
circuit  judge   (or  in  his  absence,  the  presiding  circuit  judge)   of  the  circuit  in 
which  such  district  court  is  located  to  designate  two  other  judges  to  partici- 
pate in  hearing  and  determining  siich  application.  It  shall  be  the  duty  of  the 
senior  circuit   judge  or   the  presiding  circuit  judge,   as   the  case  may   be,   to 
designate  immediately  two  other  judges  from  sucli  circuit  for  such   purpose, 
and  it  shall  be  the  duty   of  the  judges  so  d^^signated  to  participate  in  sncli 
hearing  and  determination.  Such  application  shall  not  be  heard  or  determined 
before  at  least  five  days"  notice  of  the  hearing  has  been  given  to  the  Attorney 
General  and  to  such  other  persons  as  may  be  defendants  in  the  suit :  Provided, 
That  if  ot  opinion  that  irreparable  loss  or  damage  would  result  to  the  peti- 
tioner unless  a  temporary  restraining  order  is  granted,  the  judge  to  whom  the 
application  is  made  may  grant  such  temporary  restraining  order  at  any  time 
before  the  hearing  and  determination  of  the  application,  but  such  temporary 
restraining  order  shall  remain  in  force  only  until  such  hearing  and  determina- 
tion upon  notice  as  aforesaid,  and  such  temporary  restraining  order  shall  con- 
tain a   specific  finding,   based   Tipon   evidence   sulnnitted   to   the  court   making 
the   order  and   identified  by   reference   thereto,   that  such  irreparable  loss  or 
damage  would  result  to  the  petition  and  specifying  the  nature  of  the  loss  or 
damage.  The  said  court  may.  at  the  time  of  hearing  such  application,  upon  a 
like  finding,  continue  the  temporary  stay  or  suspension,  in  whole  or  in  part, 
until  decision   upon  the   application.   The   hearing   upon  any   such   application 
for  an  interlocutory  or  permanent  injunction  shall  be  given  precedence   and 
shall  be  in  every  way  expedited  and  be  assigned  for  a  hearing  at  the  earliest 
practicable  day.  An  appeal  may  be  takne  directly  to  the  Supreme  Court  of  the 
United  States  upon  application   therefor  or  notice  thereof  within  thirty  days 
after  the  entry  of  the  order,  decree,  or  judgment  granting  or  denying,  after 
notice  and  hearing,  an  interlocutory  or  permanent  injunction  in  such  case.  In 
the  event  that  an  appeal  is  taken  under  this  section,  the  record  shall  be  made 
up  and  the  case  docketed  in  the  Supreme  Court  of  the  United  States  within 
sixty  days  from  the  time  such  appeal  is  allowed,  under  such  rules  as  may  be 
prescribed  by  the  proper  courts.  Appeals  under  this  section  shall  be  heard  by 
the  Supreme  Court  of  the  United  States  at  the  earliest  possible  time  and  shall 
take  precedence  over  all  other  matters  not  of  a  like  character.  This  section 
shall  not  be  construed  to  be  in  derogation  of  any  right  of  direct  appeal  to  the 
Supreme  Court  of  the  United  States  under  existing  provisions  of  law. 

Sec.  4.  Section  13  of  the  Judicial  Code,  as  amended  (U.S.C,  1934  edition, 
title  28,  sec.  17),  is  hereby  amended  to  read  as  follows: 

"Sec.  13.  Whenever  any  district  judge  by  reason  of  any  disability  or  absence 
from  his  district  or  the  accumulation  or  urgency  of  business  is  unable  to  per- 
form speedily  the  work  of  his  district,  the  senior  circuit  judge  of  that  circuit, 
or,  in  his  absence,  the  circuit  justice  thereof,  shall  designate  and  assign  any 
district  judge  of  any  district  court  within  the  same  judicial  circuit  to  act  as 
district  judge  in  such  district  and  to  discharge  all  the  judicial  duties  of  a  judge 
thereof  for  such  time  as  the  business  of  the  said  district  court  may  require. 
Whenever  it  is  found  impracticable  to  designate  and  assign  another  district 
judge  within  the  same  judicial  circuit  as  above  provided  and  a  certificate  of 
the  needs  of  any  such  district  is  presented  by  said  senior  circuit  judge  or  said 
circuit  justice  to  the  Chief  Justice  of  the  United  States,  he,  or  in  his  absence 
the  senior  associate  justice,  shall  designate  and  assign  a  district  judge  of  an 
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adjoining  judicial  circuit  if  practicable,  or  if  not  practicable,  then  of  any 
judicial  circuit,  to  perform  the  duties  of  district  judge  and  hold  a  district 
court  in  any  such  district  as  above  provided :  Provided,  however,  That  before 
any  such  designation  or  assignment  is  made  the  senior  circuit  judge  of  the 
circuit  from  which  the  designated  or  assigned  judge  is  to  be  taken  shall  con- 
sent thereto.  All  designations  and  assignments  made  hereunder  shall  be  filed 
in  the  office  of  the  clerk  and  entered  on  the  minutes  of  both  the  court  from 
and  to  which  a  judge  is  designated  and  assigned,  as  well  as  on  the  minutes 
of  the  Supreme  Court  of  the  United  States,  to  the  clerk  of  which  both  of  such 
other  clerks  shall  immediately  report  the  fact  and  period  of  assignment." 

Sec.  5.  As  used  in  this  Act.  the  term  "court  of  the  United  States"  means 
the  courst  of  record  of  Alaska,  Hawaii,  and  Puerto  Rico,  the  United  States 
Customs  Court,  the  United  States  Court  of  Customs  and  Patent  Appeals,  the 
Court  of  Claims,  any  district  court  of  the  United  States,  any  circuit  court 
of  appeals,  and  the  Supreme  Court  of  the  United  States ;  the  term  "district 
court  of  the  United  States"  includes  the  District  Court  of  the  United  States 
for  the  District  of  Columbia ;  the  term  "circuit  court  of  appeals"  includes 
he  United  States  Court  of  Appeals  for  the  District  of  Columbia ;  the  term 
"circuit"  includes  the  District  of  Columbia :  the  term  "senior  circuit  judge" 
includes  the  Chief  Justice  of  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia :  and  the  term  "judge"  includes  justice." 
And  the  Senate  agree  to  the  same. 

That  the  House  recede  from  its  disagreement  to  the  amendment  of  the 
Senate  to  the  title  of  the  bill,  and  agree  to  the  same. 

Hatton  W.  Sumners, 
Zebulox  Weaver, 
Francis  E.  Walter, 
Charles  F.   McLaughlin, 
Clarence  E.  Hancock, 
U.  S.  Guyer, 
Managers  on  the  part  of  the  House. 
Pat  McCarran, 
Joseph  C.  O'Mahoney, 
Frederick  Van  Nuts, 
Wm.  E.  Borah, 
Warren  R.  Austin, 
Managers  on  the  part  of  the  Senate. 

statement  of  the  managers  on  the  part  of  the  house 

The  managers  on  the  part  of  the  House  at  the  conference  on  the  disagreeing 
votes  of  the  two  Houses  ou  the  bill  (H.R.  2260)  to  provide  for  appearance 
on  behalf  of  and  appeal  by  the  United  States  in  certain  cases  in  which  the 
constitutionality  of  acts  of  Congress  is  involved,  submit  the  following  state- 
ment in  explanation  of  the  elfect  of  the  action  agreed  upon  by  the  eon- 
conferees  and  recommended  in  the  accompanying  conference  report. 

The  bill  as  it  passed  the  House  provided  that  whenever  the  constitution- 
ality of  an  act  of  Congress  is  drawn  in  question  in  any  suit  in  a  Federal 
court  to  which  the  United  States  is  not  a  party,  if  the  court  is  of  the  opinion 
that  a  substantial  ground  exists  for  such  question,  the  court  must  certify 
that  fact  to  the  Attorney  General,  and  afford  an  opportunity  for  the  Attorney 
General,  or  counsel  designated  by  him  to  appear  and  present  evidence,  if 
required,  and  argument  on  behalf  of  the  United  States.  The  Attorney  General 
is  given  the  same  rights  as  a  party  to  the  extent  necessary  for  a  proper 
presentation  of  the  facts  and  law  relating  to  the  constitutionality  of  the 
statute.  In  the  event  the  determination  of  the  lower  court  is  adverse  to  the 
constitutionality  of  the  statute,  the  Attorney  General  is  given  the  same  right  of 
review  in  the  appellate  courts  as  if  the  United  States  were  a  party  to  the 
suit :  and  this  right  is  given  him  whether  or  not  he  appeared  in  the  lower 
court. 

The  Senate  amended  the  House  bill  by  striking  out  all  after  the  enacting 
clause  and  inserting  in  lieu  thereof  an  amendment  consisting  of  six  sections. 

Sections  1,  2,  and  6  of  the  Senate  amendment  are  a  substitute  for  the 
provisions  of  the  House  bill.  Sections  3,  4.  and  5  of  the  Senate  amendment 
are  new  matter  not  contained  in  the  House  bill. 
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Section  1  of  the  Senate  amendment  required  that  whenever  the  constitu- 
tionality of  any  act  of  Congress  is  drawn  in  question  and  neither  the  United 
States  nor  any  agency,  office,  or  employee  thereof  is  a  party,  the  court  shall 
certify  that  fact  to  the  Attorney  General,  and  permit  the  United  States  to 
intervene  as  a  party  for  the  presentation  of  evidence  and  of  law  relating  to 
tlie  constitutionality  of  the  act  in  question  upon  a  showing  of  actual  or 
prohable  legal  interest. 

The  House  bill  required  a  certificate  to  the  Attorney  General  only  in  case 
the  court  is  of  the  opinion  that  a  substantial  ground  exists  for  questioning 
the  constitutionality  of  the  statute.  The  Senate  bill  required  certification  in 
all  cases  involving  constitutionality,  but  permitted  intervention  only  upon 
a  showing  of  acual  or  probable  legal  interest.  The  conference  report  provides 
for  certification  whenever  the  constitutionality  of  any  act  of  Congress  affecting 
the  public  interest  is  drawn  in  question  and  omits  the  language  requiring  a 
showing  of  legal  interest. 

Section  2  of  the  Senate  amendment  provided  for  a  direct  appeal  by  the 
United  States  to  the  Supreme  Court  where  the  decision  is  against  the  con- 
stitutionality of  any  act  where  the  United  States  or  any  agency,  officer,  or 
employee  thereof  is  a  party  or  has  intervened  as  a  party  upon  application 
for  or  notice  of  such  an  appeal  within  30  days  after  the  entry  of  any  final 
or  interlocutory  judgment,  decree,  or  order,  and  required  the  docketing  of 
the  case  in  the  Supreme  Court  within  60  days  after  the  allowance  of  the 
appeal,  and  further  provided  for  expediting  the  case  in  the  Supreme  Court.  The 
House  bill  provided  for  an  appeal  by  the  United  States  whether  or  not  it 
had  become  a  party  to  the  proceedings  in  the  district  court,  and  also  provided 
for  direct  appeal  to  the  Supreme  Court  in  the  discretion  of  the  Attorney 
General.  The  House  managers  agreed  to  the  Senate  amendment. 

The  House  managers  adopted  the  definitions  contained  in  section  6  of  the 
Senate  amendment,  which  amplified  the  definitions  contained  in  the  House  bill. 

Section  3  of  the  Senate  amendment  is  new  matter,  to  which  the  House 
managers  agreed  with  modifications.  It  forbids  the  isuance  of  any  inter- 
locutory or  permanent  injunction  suspending  or  restraining  the  enforcement, 
operation,  or  execution  of,  in  whole  or  in  part,  any  act  of  Congress  upon 
constitutional  grounds  except  upon  the  determination  of  a  three-judge  court 
at  least  one  memlier  of  which  shall  be  a  circuit  judge. 

As  modified  by  agreement  of  the  conferees,  the  section  requires  an  ex- 
peditious hearing  by  the  three-judge  court  upon  the  application  for  either  inter- 
locutory or  final  injunction  and  requires  at  least  5  days'  notice  of  any  appli- 
cation for  an  interlocutory  injunction.  A  single  judge  to  whom  the  applica- 
tion for  an  interlocutory  injunction  is  presented  is  permitted  to  issue  a 
temporary  restraining  order  iipon  a  propir  showing  of  irreparable  damage 
pending  the  hearing  and  determination  of  the  application  for  the  interlocutory 
injunction  before  the  three-judge  court.  The  section  provides  for  an  expeditious 
appeal  directly  to  the  Supreme  Court  from  any  order,  decree,  or  judgment 
granting  or  denying  an  interlocutory   or  permanent  injunction. 

This  section  prohibits  the  isuance  of  any  injunction  to  suspend  or  restrain 
the  execution  of  acts  of  Congress,  except  by  a  court  composed  of  three  judges, 
and  applies  to  all  interlociitory  and  final  injunctions  hereafter  issued  whether 
the  suits  in  which  they  are  isued  be  now  pending  in  the  district  courts  or 
liereafter  instituted. 

Section  4  of  the  Senate  amendment  amends  section  13  of  the  Judicial  Code 
which  provides  for  the  assignment  of  judges  for  service  outside  their  own 
districts  under  certain  circumstances.  One  amendment  is  designed  to  make 
mandatory  the  present  discretionary  duty  of  the  senior  circuit  judge,  or 
in  his  absence  the  circuit  justice,  to  assign  a  district  judge  for  service  in 
another  district  court  of  the  circuit  in  which  the  judge,  by  reason  of  absence, 
disability,  or  the  accumulation  or  urgency  of  business,  is  unable  speedily  to 
perform  the  work  of  his  district.  Similar  changes  are  made  regarding  the 
duty  of  the  Chief  Justice  of  the  United  States  to  assign  judges  for  service 
outside  their  own  circuits.  All  assignments  under  this  section  are  required 
to  be  spread  upon  the  minutes  of  the  Supreme  Court  as  well  as  upon  the 
minutes  of  the  courts  from  and  to  which  a  judge  is  assigned.  The  House 
managers  agreed  to  these  amendments. 

Section  5  of  the  Senate  amendment  provided  that  whenever  any  judge  is 
designated   and   assigned   to   duty   outside  of  his   district  or  circuit   his   sub- 
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Bisfence  allowance  shall  be  $10  per  diem.  This  amendment  was  stricken  out 

by  the  conferees. 

Hatton  "W.  Sumners, 
Zebulox  Weavee, 
Fkancis  E.  Walter, 
Charles  F.  McLaughlin, 

U.    S.    GUYER, 

Clarence  E.  Hancock, 
Managers  on  tJie  part  of  the  House. 


Exhibit  52 

United  States  District  Court  Middle  District  of  North  Carolina,  Greenshoro 

Division 

(No.  C-57-G-62) 

G.  C.  SiMKiNs,  Jr.,  et  al 

vs. 

Moses  H.  Cone  Memorial  Hospital,  a  corporation 

This  matter  came  on  before  the  Court  in  the  U.S.  Courtroom,  Post  Office 
Building,  Greensboro.  N.C.,  on  Tuesday,  June  26.  1962,  by  and  before  Judge 
Edwin  ^I.  Stanley,  at  which  time  and  place  C.  O.  Pearson,  Esquire,  Michael 
Meltsner.  Esquire,  James  Nabrit.  Esquire,  and  J.  Kenneth  Lee,  Esquire, 
appeared  for  the  Plaintiff,  and  Herbert  S.  Falk,  Esquire,  Thorton  H. 
Broks.  Esquire,  and  Charles  E.  Roth.  Esquire,  appeared  for  the  Defendants ; 
and  St.  John  Barrett,  Esquire,  and  Howard  A.  Glickstein,  Esquire,  Department 
of  Justice,   Civil  Rights  Division,  appeared  for  the  U.S.   Government. 

TRANSCRIPT  OF  ORAL  ARGUMENT    (PAGE  84) 

Now  I  wil  hear  from  the  Defendants  on  the  Motion  of  the  Attorney 
General  to  Intervene. 

Mr.  Falk.  Your  honor,  it  is  one  o'clock  now.  Perhaps  you  would  like  to 
adjourn. 

The  Court.  Do  you  want  to  be  heard  on  that? 

Mr.  Falk.  Yes,  sir,  unless  you  don't  think  that  it  will  be  necessary  to  be 
heard. 

The  Court.  Well,  first,  I  don"t  mind  telling  you  that  I  think  they  have  the 
right  to  intervene.  However,  one  thing  that  gives  me  some  concern,  but  I  don't 
suppose  it  should;  I  mean,  when  we  are  talking  about  the  intent  of  Congress 
on  that  point ;  let  me  see  if  I  can  find  this ;  even  the  brief  filed  by  the  Attorney 
General  indicates  that  he  is  only  to  he  permitted  to  intervene  in  these  actions 
to  urge  the  constitutionality  of  Acts  of  Congress,  and  not  to  urge  otherwise ; 
However,  I  don't  think  that  is  significant. 

Now  this  reply  brief  filed  on  June  15  by  the  United  States  quotes  Senator 
McCarran  as  a  part  of  the  intent  of  Congress  to  state  "immediately  the  Justice 
Department  shall  be  permitted  to  intervene  for  and  on  behalf  of  the  United 
States  Government,  and  on  its  intervention,  the  Government  then  I'epresented 
by  the  Attorney  General  shall  become  a  party  not  to  the  individual  controversy 
but  for  the  purpose  of  defending  and  protecting  the  Acts  of  Congi-ess,  or  defend- 
ing and  protecting  the  policy  involved  in  Acts  of  Congress." 

Now  you  gentlemen  put  that  in  your  brief.  You  say  that  is  what  Congress  in- 
tended for  you  to  do,  but  you  further  say  that  contrary  to  the  intent  of  Con- 
gress, you  want  to  attack  the  validity  of  an  Act  of  Congress.  I  don't  know  that 
you  can't  do  that,  if  you  want  to :  it  looks  on  the  face  of  your  brief  alone  that 
you  are  going  counter  to  what  Congress  intended  for  you  to  do :  but  T  don't 
think  that,  so  far  as  looking  at  the  Act  itself  that  there  is  anything  to  prevent 
the  Attorney  General  from  intervening ;  and  once  he  does  intervene.  I  suppose 
he  can  then  take  any  position  that  he  desires.  The  only  other  thing  that  gave  me 
any  concern  about  this,  and  that  is  also  policy  set  out  in  this  same  phase  here, 
is  whether  or  not  it  was  really  the  intent  of  Congress  to  permit  the  Attorney 
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General  to  become  a  party  to  the  individual  controversy,  but  only  for  the  pur- 
pose of  defending  and  protecting  an  Act  of  Congress.  The  Defendants  here  have 
suggested  that  tlie  intervention  should  be  permitted  for  the  purpose  of  the 
United  States  expressing  itself  through  the  Attorney  General  on  the  constitu- 
tional question,  and  not  the  merits  of  the  controversy,  as  I  understand  that 
to  be  your  position. 

Mr.  Falk.  Our  position,  first,  is  that  they  should  not  be  permitted  to  inter- 
vene at  all. 

The  Court.  Well,  I  am  of  the  opinion  that  the  government  has  the  right  to 
intervene  in  the  present  posture  of  tlie  case. 

Now  let  me  hear  from  you,  gentlemen,  as  to  how  you  can  conceivably  get  in 
on  the  merits.  As  you  suggest,  and  I  thoroughly  agree  that  I  would  like  to  have 
all  the  help  that  I  can  get  in  this  whole  area,  and  I  would  welcome  any  contri- 
bution you  can  make,  but  by  what  provision  of  the  statute,  or  by  legislative  in- 
tent, are  you  entitled  to  get  into  the  merits  of  this  controversy,  aside  from  the 
constitutional  question,  that  is  what  I  would  like  to  hear  from  you.  I  have  read 
your  brief  on  that. 

Mr.  Barrett.  Well,  I  would  like  to  reassure  the  Court  first  that  we  do  not 
contend  the  remark  by  Senator  McCarran  represented  the  intent  of  Congress ; 
rather,  as  we  read  the  legislative  history,  it  was  intended  by  the  Congress  that 
the  Attorney  General  be  free  to  take  either  position  as  to  the  constitutionality. 

The  Court.  Well,  that  is  what  you  have  in  your  brief,  you  quoted  that  re- 
mark by  Senator  McCarran. 

Mr.  Barrett.  Well,  it  is  quite  true  that  at  the  time  that  they  were  consider- 
-lug  this  legislation  that  tlie  federal  courts  were  declaring  unconstitutional  a 
good  deal  of  the  administration's  statutes ;  and  that  was  on  the  minds  of  Con- 
gress, and  that  is  what  they  discussed  primarily ;  and  that  is  what  Senator 
McCarran  had  in  his  mind  at  that  time ;  however,  on  a  number  of  other  occa- 
sions in  the  course  of  the  debate  in  both  houses,  apparently  it  was  clear  that 
the  Congress  considered  the  possibility  that  the  Attorney  General  would  con- 
cede the  unconstitutionality  of  a  statute,  and  that  the  legislation  would  permit 
him  to  do  so.  I  have  got  several  quotes. 

The  Court.  You  have  attached  the  legislative  history.  I  have  not  read  all  of 
this,  and  there  might  be  something  in  there,  and  this  rather  incidental  to  this 
other  thing  anyhow,  but  the  part  you  quoted  would  suggest  that. 

Mr.  Barrett.  I  would  agree.  Taking  it  b.v  itself,  it  suggests  that  Senator  Mc- 
Carran had  in  his  mind  that  tlie  Attorney  General  should  be  defending  Acts 
of  Congress 

The  Court.  You  didn't  quote  anything  to  the  contrary  when  you  were  quoting 
from  the  legislative  history,  I  don't  think. 

Mr.  Barrett.  That  is  correct.  There  is  additional  history  which  I  think  clari- 
fies it,  which  is  attached  to  our  brief. 

The  Court.  That  is  quite  all  right.  I  am  going  to  permit  intervention.  I  think 
I  should.  I  think  it  is  clearly  provided  for  by  this  statute  which  is  extremely 
broad,  and  I  doubt  if  it  vests  much  discretion  in  the  Court,  if  any ;  and  I  think 
you  are  clearly  entitled  to  intervene ;  and  when  you  have  intervened,  that  you 
are  entitled  to  assert  your  position  and  to  take  any  position  that  you  want 
to  on  a  constitutional  question :  but  as  whether  the  United  States  is  entitled  as 
a  matter  of  law,  not  of  discretion ;  but  as  a  matter  of  law  to  intervene  for  any 
purpose  other  than  to  argue  the  constitutional  question  is  not  entirely  clear. 

Mr.  Barrett.  Well,  I  think  that  we  are  entitled  to  intervene  for  more  than 
pure  argument  on  constitutional  questions,  particularly  since  it  provides  that 
the  Attorney  General  may  introduce  evidence  and  have  all  the  other  rights 
which  the  parties  would  have. 

The  Courts.  On  the  question  of  constitutionality.  That  is  what  the  statute 
speaks  of  that  permits  the  intervention. 

Mr.  Barrett.  Well,  that  is  correct.  Your  Honor,  but  I  might  point  out  that 
this  entire  case  turns  on  a  constitutional  question.  Now  the  Court  cannot  avoid 
by  any  stretch  of  the  imagination  deciding  this  case  on  constitutional  grounds. 
Now  whether  or  not  the  Court  in  so  deciding  explicity  refers  to  the  proviso  in 
the  Hill-Burton  Act  is  something  else ;  but  the  case  certainly  could  not  he  de- 
cided on  statutory  or  common  law  grounds,  or  any  grounds 

Tlie  Court.  If  it  is  decided  on  the  grounds  of  state  action 

Mr.  Barrett.  That  is  a  constitutional  question. 
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The  Defendants  o]>ject  particularly  to  our  factual  allegations  in  Paragraphs 
23  and  24,  as  to  how  the  hospitals  are  being  operated :  that  they  are  being  oper- 
ated in  a  discrimnatory  manner ;  "Well,  that  is  the  very  case  in  controversy  be- 
fore this  Court ;  if  there  was  no  allegation  of  discrimnatory  operation  of  the 
hospital,  the  Court  would  have  no  basis  for  even  deciding  the  constitutionality 
of  the  statute :  and  we  conceive  of  our  function  here ;  once  the  constitutionality 
of  a  statute  is  drawn  into  question,  we  have  the  right,  as  any  other  party  to 
introduce  evidence  and  to  explore  any  of  the  factual  aspects  of  the  case  which 
the  Coiirt  must  consider  in  ruling  on  the  constitutional  question  itself. 

The  Court  can't  decide  it  in  a  vacuum,  and  we  cannot  present  our  case  in  a 
vacuum;  and  in  that  connection.  I  should  call  to  the  Court's  attention  that  in 
the  Senate,  when  tlie  intervention  statute  was  being  considered,  the  Committee 
reported ;  that  is,  the  Senate  .Judiciary  Committee  reported  an  amended  A-ersion 
of  Section  2403.  which  would  have  provided  that  the,  that  after  intervention, 
the  Court  would  permit  the  United  States  to  intervene  and  become  a  party  witli 
the  presentation  of  evidence,  if  evidence  is  otherwise  receivable  in  such  suit  or 
proceeding  and  argue  upon  the  sole  question  of  the  constitutionality  of  said 
Act. 

Now  on  the  floor.  Senator  McCarran,  on  behalf  of  the  Committee,  offered  an 
amendment,  which  was  agreed  to.  without  apparent  opposition  as  far  as  the 
record  shows,  deleting  the  word  "sole"  in  front  of  •'question" ;  so  that  clearly 
Congress  intended  this  to  be  permissible  and  not  restrictive. 

The  Court.  Let  me  ask  you  this.  I  apologize  for  interrupting  you.  If  nothing 
has  been  said  in  this  action  about  the  Hill-Burton  Act  and  its  unconstitution- 
ality, and  there  has  been  no  prayer  for  a  declaration  of  that  fact ;  and  the 
Complaint  simply  stated  that  the  sum  total  of  all  these  contacts  constituted 
state  action,  do  you  think  that  the  United  States  would  have  a  right  under  the 
intervention  statute  to  intervene  then? 

Mr.  Barrett.  Yes,  sir. 

The  Court.  The  constitutional  question,  you  say.  would  be  involved ;  but  if 
nobody  said  anything  about  a  constitutional  question,  do  you  think  that  you 
"would  have  a  right  to  intervene? 

Mr.  Barrett.  Yes,  sir.  I  would  like  to  explain  why. 

The  Court.  All  right. 

Mr.  Barrett.  Here  the  particular  conduct  of  which  the  Plaintiff  complains  is 
apparently  authorized  by  an  Act  of  Congress.  Now  it  is  true  that  if  the  Plain- 
tiff's position  is  correct,  that  if  their  conduct  is  state  action,  apart  from  that 
statute  never  existed :  but  the  statute  does  exist ;  and  if  the  Court  makes  such 
a,  ruling,  implicit  in  its  ruling  is  the  fact  that  the  Hill-Burton  proviso  is  a 
nullity.  It  .seems  to  me  that  the  Defendants  have  in  effect  conceded  that.  They 
say  that  they  realize  if  the  action  of  the  hospitals  offend  that  amendment,  apart 
from  the  consideration  of  Hill-Burton,  that  they  cannot  rely  on  Hill-Burton  as 
an  excuse.  When  you  are  saying  that,  you  are  saying  that  the  Hill-Burton 
proviso  is  void:  and  whether  the  Court  articulates  declaratory  relief  in  so  many 
terms,  the  effect  of  this  ruling  is  that  the  Hill-Burton  proviso  is  ineffectual : 
however,  if  the  Court  so  rules  without  articulating,  I  would  think  that  it  would 
leave  a  certain  amount  of  uncertainty  as  to  how  the  Surgeon  General  should 
hereafter  conduct  himself  in  actually  passing  on  state  plans  or  particular  con- 
struction applications :  I  can't  say  offhand  how  he  should  be  advised.  It  seems 
to  me  that  the  Plaintiff  beyond  getting  particular  injunctional  relief  with  re- 
spect to  the  staff  privileges  and  the  admission  of  the  patients  in  the  hospitals, 
are  entitled  to  a  clear  declaration  that  these  particular  provisions  of  Hill-Bur- 
ton, pursuant  to  which  these  hospitals  have  been  operating,  are  ineffectual,  and 
can't  be  looked  to  in  the  future. 

The  CoT'RT.  I  would  like  to  hear  your  expression  on  some  other  areas  that 
Kve  have  been  discussion,  Imt  I  suppose  that  we  had  better  defer  that.  The  De- 
fendants want  to  be  heard  on  limiting  the  right  of  intervention,  and  I  want  to 
afford  them  the  privilege  of  being  heard,  and  it  is  now  ten  after  one,  and  then 
it  is  going  to  take  sometime  to  decide  where  do  we  go  from  here,  and  so,  I 
suppose  that  we  should  adjourn  for  lunch,  and  come  back  after  lunch,  and  I  will 
hear  from  the  Defendants  on  that  one  question,  and  I  will  dispo.se  of  that 
then,  and  if  you  want  to  be  heard  further  on  that  one  question.  I  will  hear 
from  you.  and  that  will  conclude  the  arguments  on  the  merits  of  the  motions 
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that  we  have  hefore  us.  and  then  we  will  decide  how  we  are  going  from  there. 
Adjourn  court  imtil  2  :30. 

(Luncheon  recess  from  1:15  p.m.  until  2:30  p.m.) 

Tlie  Court.  I  believe  it  is  your  contention  that  tlie  United  States,  if  permitted 
to  intervene,  that  tlieir  intervention  sliould  be  limited. 

Mr.  Falk.  We  don't  think  that  the  United  States  has  any  right  to  intervene 
in  this  case  at  all.  but  I  understand  that  you  have  ruled  in  favor  of  that  conten- 
tion ;  but  I  don't  think  that  there  can  be  any  serious  doubt  on  the  part  of  any- 
one l3ut  that  the  intervention  is  limited  strictly  to  the  question  of  arguing  the 
constitutionality  of  an  Act  of  Congress. 

If  I  may  be  permitted  to  do  so,  to  get  down  to  fundamentals,  I  want  to  read 
this  Section  of  the  Code.  "Any  action,  suit,  or  proceeding  in  a  Court  of  the 
United  States,  to  which  the  United  States,  or  any  agent,  officer,  or  employ 
thereof  .  .  .  wherein  the  constitutionality  of  any  Acts  of  Congress  affecting  the 
public  interest  drawn  in  question,  the  Court  shall  certify  those  facts  to  the 
Attorney  General,  and  shall  permit  the  United  States  to  intervene  for  presen- 
tation of  evidence,  if  evidence  is  otherwise  permissible  in  the  ca.se,  and  for 
argument  on  the  question  of  constitutionality."  Now  if  you  re-read  this  thing, 
the  two  things  which  are  necessary,  which  are  requisites  for  the  Government 
to  get  in  at  all ;  first  the  constitutionality  of  an  Act  of  Congress ;  and  second, 
that  the  argument  shall  be  limited  to  the  question  of  constitutionaltiy. 

Xow  I  don't  think  that  it  needs  any  recitation  of  authority  to  demonstrate 
that  but  for  the  drawing  in  of  the  constitutionality  of  the  Hill-Burton  Act  in 
this  case,  the  United  States  could  not  possibly  intervene.  There  is  no  theory,  no 
act,  and  no  precedent  for  the  United  States  to  be  allowed  to  intervene  in  the 
private  quarrels  of  people,  whether  it  is  under  the  Civil  Rights  Act.  or  any- 
thing else.  They  must  come  in,  if  at  all.  under  the  provisions  of  this  Act.  And 
the  Act  clearly  says  that  it  must  be  to  argue  the  constitutionality  of  an  Act  of 
Congress. 

Xow  the  only  precedent  cited  on  this  case  is  the  case  which  they  have  cited 
in  their  brief ;  and  which  we  have  used  in  our  brief  on  limiting  their  right  to 
come  into  this  action ;  and  that  is  the  case  of  Someloff  against  the  Landowe 
Corporation,  where  the  constitutionality  of  a  section  of  the  Securities  and  Ex- 
change Act  in  1934  was  involved ;  and  the  United  States  asked  to  intervene ; 
and  intervention  was  allowed.  The  District  Court  said  at  Page  792  "in  permit- 
ting this  intervention.  I  am  of  the  belief  that  the  constitutionality  of  Sub-Divi- 
sion B  of  Section  16  has  been  drawn  in  question,  but  I  do  not  mean  to  hold  that 
from  now  on  that  the  government  has  a  free  rein  in  this  litigation.  The  Gov- 
ernment itself  recognizes  the  limited  purposes  of  its  intervention  when  it  con- 
cedes that  it  is  only  interested  in  the  state  of  the  pleadings,  in  presenting  evi- 
dence and  arguments  in  support  of  the  constitutionality  of  Sub-Division  B.  The 
Order  of  Intervention  will  therefore  make  provision  for  this.  The  Court  will 
accede  to  the  Defendants  request,  and  the  Order  will  provide  for  the  limited 
purposes  of  intervention,  and  that  it  applies  only  to  Sub-Division  B  of  Section 
16  of  the  Securities  and  Exchange  Act  of  1934." 

Now  I  think  that  that  is  the  only  authority  on  this  question,  and  I  think  it 
is  consistent  with  good  reason.  Obviously,  they  can't  come  in,  or  should  not  be 
allowed  to  come  in  and  take  the  place  of  the  Plaintiff,  and  argue  every  phase 
of  this  question,  as  in  fact  they  have  attempted  to  do  in  their  brief.  Now  I  have 
gone  over  the  statement  of  the  case  of  the  jSIemorandum  of  the  United  States 
very  carefull,  and  I  think  this  where  we  are  at  issue. 

A  very  small  portion  of  this  brief  is  devoted  to  the  question  of  the  arguing 
of  the  constitutionality  of  the  Hill-Burton  Act.  We  don't  think  that  that  is  rele- 
vant, but  for  the  moment,  we  pass  this  question.  But  actually  80  percent  of  this 
brief  is  devoted  to  another  question.  Now  let  me  read  this.  On  Page  11  of  their 
Intervention  Memorandum,  they  say  this :  "The  United  States  joins  with  the 
Plaintiffs  in  requesting  this  Court  to  declare  unconstitutional  so  much  of  Sec- 
tion 291  E,  F,  Title  42  U.S.C.  as  authorizing  the  Surgeon  General  to  prescribe 
regulations  concerning  separate  facilities  for  separate  population  groups."  Well, 
that  is  all  right.  But  then  they  say,  "In  addition  the  United  States  asserts  that 
the  conduct  of  the  Defendant  Hospitals  attacked  in  this  proceeding  violates  the 
14th  Amendment  to  the  Constitution."  Well,  no  one  is  attacking  the  constitu- 
tionality of  the  14th  Amendment.  There  is  no  question  involved  concerning  that ; 
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hut  when  they  go,  in  addition,  into  something  besides  attacking  the  constitu- 
tionality of  the  Hill-Burton  Act,  they  are  getting  into  specific  acts,  which  they 
say  are  contrary  and  against  the  inhibitions  of  the  14th  Amendment. 

Now  we  say  that  they  should  not  come  in  as  a  party  in  that  respect.  They 
have  a  right  to  come  in  and  argue  the  constitutionality  if  it  is  involved;  but 
no  statute,  no  case  which  they  have  cited  in  any  way  gives  them  the  right  to 
come  in  and  argue  that  any  acts  which  we  have  done  are  contrary  to  the  14th 
Amendment.  The  constitutionality  of  the  14th  Amendment  is  not  involved. 

They  make  the  statement  in  their  brief  that  they  want  to  argue  in  the  full 
area  of  the  case.  I  am  sure  that  is  correct.  But  the  Defendants  are  not  inter- 
ested in  taking  on  the  United  States  of  America  any  more  than  necessary.  We 
have  got  enough  to  do  with  the  gentlemen  over  there.  If  the  United  States  of 
America  wants  to  come  into  this  ca.se,  they  have  another  way  of  getting,  and  I 
think  that  they  should  make  that  choice.  They  could  come  in  as  Amicus  Curae. 
and  argue  such  phases  of  this  matter  as  the  Court  requests  them  to  argue ;  but 
their  rights  as  Amicus  Curae  are  limited,  as  I  understand,  they  have  no  right 
to  appeal,  and  they  are  limited  to  such  arguments  as  the  Court  request  of 
them.  And  I  am  sure  that  the  gentlemen  at  the  other  table  are  familiar  with 
this.  They  have  not  cited  any  case,  any  authority,  anything  in  the  Congressional 
History,  or  procedurally,  which  would  permit  the  United  States  to  come  in  as 
a  full-fledged  litigant.  We  don't  want  them  in  at  all.  If  they  do  come  in,  we 
think  that  it  is  clear  under  the  law  that  they  are  limited  to  argue  the  constitu- 
tionality;  and  if  they  are  allowed  to  come  in,  they  should  recognize  their  limi- 
tations ;  but  if  they  want  to  come  in  on  some  other  basis,  that  is  another  story ; 
but  we  hope  that  the  Court  will  follow  the  authority  which  they  have  cited,  and 
which  we  have  cited,  and  which  is  consistent  with  the  Code  itself,  with  the 
statute,  and  limits  this  intervention  purely  to  the  question  of  arguing  the  con- 
stitutionality of  the  Hill-Burton  Act. 

The  CorRT.  I  specifically  would  like  for  you  to  address  yourself  to  this  ques- 
tion. The  plain  wording  of  the  statute,  and  the  only  case  cited  here  by  either 
side,  which  goes  into  the  question  of  the  scope,  seems  to  limit  the  scope.  Do 
you  have  any  other  authority?  I  understand  your  argument  that  on  the  ques- 
tion to  dismiss,  the  Fourteenth  Amendment  is  involved  there ;  and  I  don't  know 
whether  you  argued — I  believe  you  did  state  this  morning  that  you  thought  you 
could  come  in  even  though  Hill-Burton  had  never  been  mentioned ;  and  if  that 
is  so.  I  assume  that  you  consider  that  you  are  entitled  to  intervene  as  a  matter 
of  right,  and  take  part  in  every  suit  in  which  a  constitutional  principle  is  in- 
volved :  and  that  would  include  all  the  schools,  and  parks,  and  golf  courses,  and 
swimming  pools,  and  all  other  kinds  of  cases  where  the  constitutional  principle 
is  involved. 

Mr.  Baerett.  We  do  not  here  claim  the  right  to  come  in  in  every  case  wiiere 
a  constitutional  issue  is  raised.  We  do  claim  the  right  to  intervene  in  a  case 
under  this  Code  section  where  a  constitutional  issue  is  raised,  which  if  well- 
founded  will  conflict  with  an  Act  of  Congress.  We  say  that  if  that  is  true,  then 
the  Act  is  drawn  in  question,  whether  the  parties  have  referred  to  the  Act  or 
not:  and  l)y  legal  operation  it  is  drawn  into  question,  and  the  parties  can't 
avoid  it  being  drawn  into  question  by  merely  avoiding  reference  to  the  statute. 

The  Court.  Well.  I  didn't  mean  to  prevent  you  from  doing  it  by  not  making 
reference  to  the  statute.  I  intended  to  say,  if  the  Hill-Burton  Act  is  not  in- 
volved— we  mentioned  that  briefly  before  the  noon  hour :  and  I  asked  you  if 
the  Hill-Burton  Act  was  not  involved  in  this  litigation :  but  the  Plaintiffs  were 
simply  saying  that  the  action  of  the  Defendant  Corporations  was  state  action : 
and.  therefore,  they  were  entitled  to  the  injunctive  relief  sought;  whether  the 
United  States  would  have  the  right  to  intervene  in  that  situation,  and  as  I  re- 
call, you  said,  yes,  you  thought  you  did  because  there  was  still  a  constitutional 
question  involved. 

Mr.  Barrett.   I  may  have  misunderstood  you. 

The  Court.  And  so.  what  we  are  getting  down  to  is  this,  are  you  entitled 
as  a  matter  of  law  to  intervene  in  the  law  suit  except  on  the  constitutional 
question  and  to  argue  it? 

Mr.  Barrett.  Well.  I  think  the  answer  to  that  depends  on  what  is  regarded 
as  the  scope  of  the  constitutional  question.  Now  we  have  agreed  that  if  the 
Hill-Burton  Act  was  not  involved,  we  would  not  be  here  asking  to  intervene. 
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We  do  say  that  it  is  iiiA^olved.  and  it  would  be  involved,  even  though  the 
Plaintiff  has  not  had  declaratory  relief  with  respect  to  it ;  that  in  asking 
that  the  conduct  which  is  authorized  by  Hill-Burton  be  enjoined ;  that  be 
necessary  operation,  we  are  drawing  into  question  the  validity  of  the  Hill- 
Burton  Act. 

The  Court.  There  is  no  question  on  that,  you  are  entitled  to  intervene  on 
that.  We  are  talking  about  limiting  the  scope  of  your  participation  now. 

Mr.  Barrett.  Well,  I  might  point  out  to  the  Court  that  our  Plea  in  Inter- 
vention contains  allegations  relating  to  the  operation  of  the  hospital  insofar 
as  the  admission  of  patients  is  concerned ;  the  Hill-Burton  proviso  relates 
to  patients ;  we  have  no  allegation  with  respect  to  the  admission  of  doctors 
to  staff  privileges :  now  what  the  Plaintiffs  urge  on  that  point,  that  is  not 
within  the  scope  of  our  form  of  intervention ;  and  I  would  agree  with  Counsel 
for  the  Defendant  that  on  that  general  point,  our  comments  in  our  brief  are  in 
the  nature  of  Amicus  Curae  comments. 

The  Court.  Well,  then,  do  you  have  any — well,  shall  we  term  it  legal 
interest  in  the  Motion  to  Dismiss? 

Mr.  Barrett.  Yes,  indeed. 

The  Court.  Now  that  only  has  to  do  with  whether  it  is  state  action  or  not ; 
it  doesn't  ever  get  into  the  constitutional  question  at  all,  on  that  score ;  now, 
■of  course,  it  involves  a  constitutional  question  of  necessity  as  to  whether  or 
not  all  of  these  contacts  are  sufficient  to  make  it  subject  to  the  inhibitions 
of  the  14th  Amendment.  But  if  that  is  the  question,  what  legal  interests  do 
you  have  in  that  question,  that  is,  the  United  States? 

Mr.  Barrett.  Well,  we  believe  that  the  Hill-Burton  proviso,  ignoring  for 
the  moment  the  other  aspects  of  the  federal  government  being  involved  in 
it ;  the  proviso  itself  is  a  major  factor,  and  we  think  it  would  be  decisive 
Ijy  itself  in  rendering  the  discrimination  to  be  void  by  the  14th  Amendment ; 
and  that,  of  course,  the  proviso  itself  is  equally  void ;  but  we  don't  think 
that  the  issue  of  the  constitutionality  of  the  operation  of  the  hospitals  can 
be  separated  from  the  constitutionaliy  of  the  proviso. 

The  Court.  Well,  we  are  in  an  area  where  the  matter  is  now  before  the 
Court  on  two  motions,  a  Motion  to  Dismiss,  and  a  Motion  for  Summary  Judg- 
ment. Now  I  am  not  convinced  that  you  have  any  legal  right  to  be  in  the  suit 
so  far  as  the  Motion  to  Dismiss  is  concerned. 

Now  on  the  Motion  for  Summary  Judgment,  there  are  a  number  of  points 
raised  there ;  and  invariably,  you  get  into  this  constitutional  question  on  this 
motion :  I  don't  suppose  it  makes  much  difference,  whether  you  file  your  brief 
in  connection  with  one  motion  or  the  other ;  it  is  all  before  the  Court ;  and  I 
tliink  under  the  plain  wording  of  the  statute  that  you  are  limited  to  arguing 
the  constitutionality  :  that  is  what  the  statute  says. 

Mr.  Barrett.  I  still  have  a  few  more  comments  on  that. 

The  Court.  All  right. 

Mr.  Barrett.  I  don't  mean  to  interrupt  you. 

The  Court.  That  is  all  right.  Go  ahead. 

Mr.  Barrett.  I  think  that  most  of  the  objections  that  Counsel  for  the  De- 
fendants have  raised  with  respect  to  the  intervention  by  the  Attorney  General, 
were  raised  in  the  debate  on  this  bill.  The  objection  was  voiced  that  the  At- 
torney General  would  be  taking  over  private  lawsuits,  that  there  would  be 
delay,  that  the  parties  would  lose  control,  and  all  of  those  objections  were  over- 
riden by  the  Congress.  During  that  debate,  a  particular  statement  was  made  in 
the  House  by  Congressman  Miller,  when  they  were  debating  whether  the  right 
to  offer  evidence  on  the  part  of  the  Attorney  General  should  be  limited  by  the 
Judge's  discretion ;  and  a  Congressman  speaking  in  opposition  to  that  sugges- 
tion said  this,  that  is.  Congressman  Miller  said  this,  "If  you  are  going  to 
inject  the  Attorney  General  into  the  situation  at  all,  and  give  him  any  au- 
thority, then  why  not  follow  the  provisions  of  the  bill  as  drawn.  Let  him  go 
in  as  a  party.  Let  him  be  bound  by  the  rules  which  bind  other  parties,  and  let 
him  have  free  sway  to  test  the  constitutional  question.  There  is  no  xise  In 
saying  to  the  Attorney  General.  "Go  into  court",  and  then  tie  his  hands  by 
restrictions  which  would  prevent  a  full  and  free  discsussion,  a  full  and  free 
presentation  to  the  Court,  if  we  are  to  have  the  question  finally  determined. 

It  was  after  that  that  the  word  "sole",  from  the  phrase  relating  to  the  pres- 
entation of  the  evidence  relating  to  the  question  of  constitutionaliy,  was  de- 
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leted ;  making  it  perfectly  cleai-.  I  think,  that  Congress  adopted  the  view, 
pressed  by  Mr.  Miller,  and  intended  that  there  be  no  limitation  on  the  par- 
ticipation of  the  Attorney  General,  other  than  the  limitations  set  by  the 
Rules  of  Civil  Procedure,  which  would  apply  to  any  other  party ;  in  this  case, 
the  party  Plaintiffs ;  now  the  Smoleland  case  which  we  cited,  and  which  the 
Defendants  say  limits  our  participation,  I  think,  is  clearly  distinguishable. 
That  case  involved  a  provision  in  the  Securities  and  Exchange  Act,  which 
gave  a  stockholder  a  cause  of  action  to  recover  profits  realized  by  a  director 
of  a  corporation  In  dealing  with  the  stock  of  the  corporation.  The  stockholder 
here  sued  to  recover  that  money,  and  the  defense  claimed  the  unconstitu- 
tionality of  this  particular  provision. 

And  the  Attorney  General  there  was  allowed  to  intervene.  Now  the  Attorney 
General  there  had  only  a  bare  legal  interest  in  the  constitutionality  of  the 
statute.  The  statute  fixed  the  liability  as  between  private  citizens.  Other  than 
the  fact  that  it  was  a  federal  statute,  and  the  Attorney  General  had  this  right 
to  intervene,  he  would  have  had  no  even  colorable  interest  in  that  dispute. 

Here  we  have  a  very  complex,  federal-state  code  for  the  development  of 
hospital  facilities,  in  which  the  executive  branch  of  the  Government  partici- 
pated continually.  The  regulations  provided  that  the  state  plan  can  be  amended, 
applications  have  to  be  approved ;  reports  are  submitted  to  the  Surgeon  Gen- 
eral; he  has  to  determine  whether  there  are  a  sufficient  number  of  beds  for 
various  population  groups,  he  actively  participates  in  what  we  believe  is  an 
unconstitutional  program  of  discrimination,  so  that  the  interest  here  is  quite 
different  than  the  interest  in  the  Smoleland  Case.  The  Federal  Government 
here  has  an  interest  in  the  operation  of  the  Cone  Memorial  Hospital,  an  interest 
which  Congress  has  recognized. 

Another  case  we  have  not  cited  in  our  brief,  but  I  think  is  significant  on 
this  point,  is  United  States  against  Johnson,  reported  in  319  U.S.  302.  That 
involved  the  Fedei*al  Rent  Control  statute.  A  tenant  brought  suit  against  a 
landlord  to  recover  certain  payments  which  the  Act  provided.  The  constitu- 
tionality of  the  Act  was  challenged.  The  Attorney  General  intervened  under 
Section  2403.  The  District  Court  dismissed  the  complaint,  holding  that  the 
Act  was  unconstitutional.  The  Attorney  General  then  made  a  motion  to  reopen 
the  case,  not  on  the  ground  that  the  Court  had  been  wrong  in  ruling  the  Act 
unconstitutional,  but  on  the  collateral  grounds  that  the  suit  had  been  col- 
lusive ;  the  District  Court  denied  the  Attorney  General's  Motion ;  the  Govern- 
ment appealed,  and  the  Supreme  Court  reversed  its  holding  that  the  lower 
court,  on  the  showing  made,  should  have  dismissed  the  suit.  Now  there  clearly, 
the  Attorney  General  participated  actively  and  fully,  as  any  other  litigant 
would :  and  not  being  confined ;  and  the  Supreme  Court  held  properly  not 
confined  to  the  question  of  the  bare  constitutionality  of  the   statute  itself. 

Now  we  believe  that  even  if  the  Court  should  be  inclined  to  rule  that  we  are 
confined  to  the  question  of  this  Hill-Burton  proviso,  that  all  of  the  matters 
alleged  in  our  Pleading  of  Intervention,  do  relate  to  that  issue:  that  the  oper- 
ation of  the  hospital  is  the  basis  of  the  challenge  to  the  constitutionality  of 
the  statute,  and  that  the  full  nature  of  the  challenge  can  be  understood  only 
in  the  light  of  all  of  tliose  facts  as  to  the  operation  of  those  hospitals  as  to  the- 
degree  of  federal  and  state  participation  in  them. 

Now  there  is  one  other  aspects  which  I  think  it  is  well  to  keep  in  mind.  We 
contend  that  the  separate  but  equal  proviso  is  on  its  fact,  and  in  all  possible 
applications,  unconstitutional.  But  if  the  Court  should  take  a  different  view, 
and  should  be  of  a  mind  that  it  was  unconstitutional  as  applied  to  publicly 
owned  and  operated  hospitals,  which  there  was  state  action  apart  from  Hill- 
Burton  :  but  then  had  to  go  on  to  the  question  of  whether  or  not  these  hos- 
pitals apart  from  _Hill-Burton  are  or  are  not  public  hospitals  in  the  state 
action  sense ;  then  the  Attorney  General,  in  order  to  participate  in  the  de- 
termination of  whether  or  not  the  Hill-Burton  proviso  was  unconstitutional 
in  this  application,  would  be  forced  to  participate  in  the  presentation  of  the 
case  and  the  arguments  with  respect  to  the  other  aspects  of  the  state  and 
federal  action  in  the  hospitals. 

Now  we  don't  think  that  the  case  should  be  decided  on  the  point,  but  clearly 
that  issue  is  at  least  off  in  the  wings :  if  we  are  forced  to :  and  accordingly,  we 
don't  think  that  the  Court  can  or  shoiild  limit  the  participation,  limit  our 
participation ;  rather  that  the  Court  should  have  the  full  benefit  of  our  views 
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as  well  as  such  evidence  as  we  would  like  to  submit,  in  the  event  these  cases 
are  disposed  of  on  these  motions. 

The  Court.  I  would  like  to  have  the  benefit  of  your  views,  but  the  thing  that 
gives  me  some  concern  is  the  wording  in  the  statute  which  states  the  purposes 
for  which  you  can  intervene.  Now  I  have  just  been  debating  in  my  own  mind 
about  the  suggestion  that  an  order  be  drawn  under  the  statute,  that  the  inter- 
vention, if  permitted,  the  United  States  is  permitted  to  intervene  for  the 
presentation  of  evidence  which  would  be  otherwise  admissible  in  the  case 
for  argument  on  the  questions  of  constitutionality.  That  is  exactly  what  the 
statute  says,  and  then  where  are  we? 

I  might  as  well  meet  the  question  head  on.  That  doesn't  solve  anything. 
Mr.  Barrett.  We  would  urge  that  an  order  be  so  drawn  that  would  permit 
us  to  participate  in  the  now  pending  motions:  these  motions,  the  Motion  to 
Dismiss,  and  the  Motion  for  Summary  Judgment,  do  involve,  either  expressly, 
as  in  the  case  of  the  Plaintiff,  or  implicitly  on  the  part  of  the  Defendants. 

The  Court.  If  I  don't  have  any  right  to  go  any  further  than  the  statute 
says,  then  it  is  a  question  of  the  construction  of  the  statute.  If  you  drew  an 
order,  and  you  used  the  exact  language  of  the  statute,  that  is  the  extent  of 
my  authority  ;  And  then  that  leaves  it  up  to  you  to  determine  what  the  consti- 
tutional questions  are;  and  then  you  say,  well,  one  of  the  constitutional  ques- 
tions is  whether  it  is  state  action  on  the  Motion  to  Dismiss,  and  you  express 
your  views  on  that.  And  then  somebody  objects  on  the  ground  that  it  is  not 
a  constitutional  question;  and  then  we  get  into  a  long  argument,  was  it  or 
was  it  not?  And  so,  we  might  as  well  be  perfectly  candid  about  the  thing 
and  express  it  now  so  that  in  the  future  we  would  not  be  confronted  by  those 
arguments. 

Mr.  Barrett.  Well,  we  have  been  trying  to  be  as  candid  as  possible  with 
respect  to  the  question  of  full  participation.  As  I  say,  we  do  not  propose  to 
participate  as  a  party  with  respect  to  the  question  of  the  staff  privileges  aspect 
of  the  case,  but  beyond  that,  under  the  intervention  statute  we  believe  that 
under  the  intervention  statute  that  we  would  have  the  same  rights  of  par- 
ticipation as  if  we  were  a  party. 

The  Court.  Well,  I  can't  quite  agree  with  you.  Why  wouldn't  this  be  a  fairer 
order;  that  the  United  States  be  permitted  to  intervene  in  the  case  for  argu- 
ment as  to  the  constitutionality — that  is.  following  the  wording  of  the  statute ; 
and  then  provided  that  you  will  be  privileged  to  brief  and  argue  all  questions 
presented  on  the  Plaintiff's  Motion  for  Summary  Judgment.  I  am  not  going 
in  for  a  play  on  words.  I  should  think  that  that  is  rather  meaningless.  At  the 
same  time,  we  have  the  statute,  and  I  think  in  doing  that,  you  present  every 
question  involved  in  the  lawsuit.  It  would  seem  meaningless  in  a  way  to  say, 
well,  that  you  are  not  to  present  arguments  on  the  Motion  to  Dismiss,  but 
on  the  Motion  for  Summary  Judgment  when  the  identical  questions  are  in- 
volved ;  and  there  we  come  back  to  it ;  but  T  don't  see  how  you  can  intervene 
on  the  Motion  for  Summary  Judgment.  If  it  is  your  position  that  the  Act  is 
unconstitutional;  and  in  doing  so.  I  don't  know  how  you  can  be  limited  in 
you  scope  of  your  presentation  on  that.  From  your  standpoint,  is  that  a  fair 
decision  on  that  matter?  I  don't  like  to  do  a  vain  thing,  but  at  the  same  time. 
I  want  to  follow  the  statute  as  it  is.  and  that  is  following  the  exact  language 
of  the.  the  statute,  and  then  expanding  on  it  just  a  little  bit.  and  say  what 
the  questions  of  constitutionality  consist  of;  it  consists  of  all  questions  pre- 
sented on  Plaintiff's  Motion  for  Summary  Judgment. 
Mr.  Barrett.  Yes,  sir. 

The  Court.  And  it  seems  to  me  that  that  is  about  as  satisfactory  resolution 
of  this  problem  as  can  be  found;  and  if  you  will  draft  an  order  along  that 
line. 

Gentlemen,  I  don't  see  anything  objectionable  to  these  two  paragraphs,  that 
you  object  to  in  the  Petition  here,  or  to  the  Pleading  of  Intervention.  They 
say  in  effect  that  each  of  the  Defendant  Corporations  are  practicing  discrim- 
ination. You  admit  that.  You  say  you  have  a  right  to.  Then  they  are  not 
alleging  anything  that  you  contest.  I  mean,  those  facts  you  do  not  contest. 

Mr.  Falk.  Well,  they  adopt  every  position  of  the  Plaintiff  on  something 
that  they  know  nothing  aboiit.  except  what  they  have  read  in  the  pleading, 
and  they  have  made  no  investigation  of  it.  I  think  they  shoiild  be  limited :  and 
I  don't  want  to  belabor  this  point;  but  they  might  consider,  they  might  re- 
consider this  matter  and  come  in  as  amicus  curae ;  and  then  the  Court  could 
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give  them  a  free  rein  ;  but  definitely  if  tliey  elect  one  course,  they  ought  to 
stay  on  tliat  course,  which  is  to  argue  the  constitutionality  of  the  law.  If  they 
come  iu  on  tlie  other  basis,  then  they  would  have  such  rein  as  the  court  would 
allow. 

The  Court.  Well,  Mr.  Falk,  that  ^Motion  for  Summary  Judgment  presents 
all  tlie  questions.  If  tliis  tiling  could  be  laid  out  in  segments,  and  if  we  could 
reach  a  decision  on  certain  segments ;  and  then  depending  on  the  answer  to 
those  questions,  another  question  is  presented,  and  it  comes  down  squarely  to 
the  constitutional  question,  this  might  offer  a  solution.  But,  unfortunately, 
we  can't  approacli  this  problem  in  that  way.  You  have  a  total  problem  :  and 
I  don't  see  that  it  is  very  significant  one  way  or  tlie  other.  If  the  Attorney 
General  makes  an  argument  on  this.  I  would  assume  that  it  would  be  virtually 
the  same  argument  as  the  Plaintiffs — But  you  have  here  the  basic  issue  of 
whether  it  is  state  action.  The  United  States  can't  add  to  or  subtract  from  the 
facts  in  this  matter,  but  I  just  don't  think  that  we  can  logically  put  in  the 
order  that  you  are  invited  to  come  in  and  participate  in  that,  but  I  would 
thinlv  tbiit  you  would  be  doing  in  effect  the  same  thing  on  the  other  matter. 

IMr.  Falk.  May  I  point  out  once  again,  tliat  2403  does  not  talk  about  consti- 
tutional questions.  It  talks  about  the  constitutionality  of  an  Act  of  Congress ; 
and  the  Constitutionality  of  an  Act  of  Congress,  which  you  have  ruled,  as  I 
understand  it.  is  drawn  into  question  in  this  case  if  Section  291  E  and  F  of 
the  Hill-Burton  Act  specifically  is  constitutional :  now  the  government  has  no 
right  to  come  in  under  2403  to  come  in  and  talk  about  general  constitutional 
questions,  of  the  14th  Amendment,  or  the  5th  Amendment,  or  anything  else. 
I  think  Mr.  Barrett  was  certainly  incorrect  when  he  said  that  they  would 
have  the  right  to  come  in  if  the  Hill-Burton  provisions  had  not  been  alleged ; 
they  are  in  here  simply  by  virtue  of  the  fact  that  you  have  ruled  that  the 
constitutionality  of  an  Act  of  Congress,  namely,  the  Hill-Burton  Act.  is  drawn 
in  question :  and  their  own  Motion  of  Intervention  says  that.  That  is  my 
understanding  of  the  pleadings,  that  the  case  does  draw  into  question  the 
constitutionality  of  an  act  of  Congress,  namely.  Title  6,  Public  Health  Service 
Act:  and  it  seems  to  me  that  they  have  a  right,  as  you  have  already  ruled,  to 
come  in ;  and  it  is  equally  clear  that  under  the  statute  they  are  limited  to 
arguing  the  constitutionality  of  that  Act  of  Congress,  and  not  any  constitu- 
tional question  that  may  be  involved  in  the  law  suit. 

The  CoLTRT.  Mr.  Falk,  this  is  simply  my  position,  and  I  will  state  it  just  as 
clearly  as  I  can.  I  think  that  we  could  argue  here  until  next  week  at  this  time, 
and  we  wouldn't  advance  any  further :  and  I  don't  think  that  you  could,  to 
save  your  life,  in  the  next  week,  sit  down  and  segregate  for  me  each  little 
parcel  of  this  lawsuit,  and  say  at  this  point,  and  no  other  point  does  the  con- 
stitutionality of  the  Hill-Burton  Act  is  drawn  into  the  litigation.  You  have  so 
many  questions  each  one  dependent  upon  the  answer  to  the  previous  question 
as  to  when  the  constitutional  question  is  drawn  into  it.  We  could  argue  here 
for  a  week.  I  think  I  am  going  to  do  just  what  I  said  I  was  going  to  do.  that 
is.  use  the  exact  words  of  the  statute  in  the  order,  the  question  of  constitu- 
tionality :  that  the  United  States  can  intervene 

Mr.  Falk.  The  constitutionality  of  an  Act  of  Congress? 

The  Court.  Yes.  As  I  say.  we  could  argue  until  tomorrow  at  this  time,  and 
I  don't — and  you  just  simply  do  not  impress  nie  with  the  validity  of  this  argu- 
ment. We  could  stay  here  for  a  day  arguing  about  what  I  consider  to  be 
relatively  nothing.  After  all.  the  Attorney  General  can  file  his  brief,  and  he 
can  argue :  but  he  can't  add  to  or  subtract  from  the  cody  of  law  on  the  ques- 
tion :  and  it  seems  to  me  that  it  is  a  great  deal  to  do  about  nothing.  I  am  sure 
that  he  will  prepare  a  fine  brief.  I  think  that  it  is  a  fair  way  to  word  it.  to 
follow  the  exact  language  of  the  statute:  and  I  just  don't  see  how  in  the  world 
you  can  do  it  otherwise,  unless  we  spend  a  week  on  that  one  thing,  of  trying 
to  say,  when  does  the  constitutional  question  come  into  question?  At  what 
point?  He  has  to  assume  a  certain  set  of  facts,  the  way  that  you  are  present- 
ing the  matter:  you  first  have  to  assume  a  certain  set  of  facts,  and  he  has 
to.  and  they  are  all  resolved  against  the  Plaintiffs :  and  you  get  to  a  certain 
point,  and  then  he  starts  at  that  point  and  can  brief  that  narrow  area  without 
relation  to  something  else:  and  I  just  do  not  think  that  it  can  be  done:  so 
that  if  you  will  draw  your  order  along  the  lines  that  I  suggested,  I  will  be 
glad  to  sign  it. 
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Exhibit  53 

In  the  United  States  District  Court  for  the  Middle  District  of  North  Carolina, 

Greenshoro  Division 

(No.  C-57-G-62) 

G.  C.  SiMKiNs,  Jr.,  et  al,  plaintiff 

vs. 

Moses  H.  Co>^e  Memorial  Hospital,  et  al.,  defexda:xts 

order  allowing  intervention 

The  motion  of  the  United  States  to  intervene,  having  regularly  come  on  for 
hearing  this  day,  the  Court  having  heard  argument  of" counsel,  and  the  Court 
being  of  the  opinion  that  the  complaint  in  this  case  draws  into  question  the 
constitutionality  of  a  portion  of  Section  291e{f)  of  Title  42  of  the  United  States 
Code,  which  is  an  Act  of  Congress  affecting  the  public  interest. 

It  is  Ordered  that  the  motion  of  the  United  States  be  granted  and  the  United 
States  is  allowed  to  intervene  as  a  party  to  the  extent  necessary  for  a  proper 
presentation  of  the  facts  and  law  relating  to  the  constitutionality  of  the  statute 
above  referred  to.  With  reference  to  motions  now  pending  before  the  Court,  the 
United  States  will  be  heard,  with  in  the  limitations  just  mentioned,  on  the  plain- 
tiff's motion  for  summary  judgment. 
This  the  26  day  of  June,  1902. 

Edwin  M.  Granley. 

TJ.S.  District  Judge. 
Approved  as  to  form  : 

Herbert  S.  Falls, 
Attorney  for  Moses  H.  Cone  Memorial  Hospital  and  Harold  Bettis. 

Thornton  H.  Brooks. 
Attorney  for  Wesley  Long  Community  Uospital  and  A.  0.  ismith. 
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Mayer,  Bkown  &  Platt. 
Chicago,  III.,  July  10,  1975, 
Simon  Lazarus,  Esq., 
Arnold  &  Porter, 
Washington,  D.C. 

Dear  Sir:  I  received  thirdhand  your  most  interesting  column  in  the  Wash- 
ington Post  about  Ed  Levi  and  the  Department's  duty  to  defend  statutes  in 
constitutional  cases.  When  I  was  in  the  SG's  ofiice,  we  were  concerned  more 
with  his  (that  is.  our)  consciences,  not  the  Attorney  General's.  In  other  kinds 
of  cases,  principally  but  not  entirely  criminal,  our  general  position  was  that  we 
would  defend  the  Government's  position  if  we  thought  there  was  a  respectable 
argument  to  be  made,  but  not  otherwise.  That,  of  course,  did  not  mean  that 
whenever  we  expected  the  case  to  be  lost,  we  would  not  defend  it. 

I  do  not  recall  that  the  problem  ever  arose  in  a  statutory  constitutional  con- 
text— probably  because  there  may  not  have  been  a  case  in  which  a  respectable 
argument  could  not  be  made,  even  though  we  might  not  have  much  confidence 
in  its  success. 

Whether  Messrs.  Levi  and  Bork  are  now  applying  a  different  test  in  which 
they  are  substituting  completely  their  own  views  on  the  merits,  I  have  no  idea, 
since  I  know  nothing  about  the  particular  case.  My  hunch,  however,  would  be 
that  they  would  not  refuse  to  defend  a  statute's  validity  if  they  thought  that 
a  reasonable  argument  could  be  made,  but  perhaps  they  are  going  further. 

In  any  event,  I  found  your  column  most  interesting  and  provocative. 

With  best  regards, 
Sincerely, 

Robert  L.  Stern. 
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Exhibit  77 

July  18,  1975. 
Egbert  L.  Stern,  Esq., 
JJayer,  Broicn  d  Piatt, 
Chicago,  III. 

Dear  Bob  :  Thank  you  for  the  copy  of  your  letter  to  Si  Lazarus.  I  think  Si 
xnay  not  understand  fully  what  it  is  that  Ed  Levi  and  I  propose  to  do.  In  the 
tirst  place,  we  are  not  refusing  to  defend  the  constitutionality  of  the  Federal 
Election  Campaign  Act.  On  tlie  contrary,  although  the  Federal  Election  Com- 
mission is  empowered  to  hire  its  own  counsel  and  conduct  its  own  litigation,  this 
■otfice  will  prepare  and  submit  a  brief  on  belialf  of  the  Commission  and  will  i)re- 
sent  oral  argument  on  the  Commission's  behalf. 

The  confusion  seems  to  arise  because  of  two  other  decisions  on  our  part.  We 
will  not  defend  tlie  Commission's  law  enforcement  powers  because  we  regard 
the  attempt  to  give  a  Commission  dominated  by  Congress  law  enforcement 
powers  as  an  incursion  upon  the  constitiitional  powers  of  the  President.  The 
Commission  understands  this  position  and  has  hired  special  counsel  to  argue 
this  particular  point.  Moreover,  because  the  First  Amendment  issues  here  are 
jKjvel,  difficult,  and  profoundly  imiwrtant,  we  propose  to  file  an  amicus  brief 
on  behalf  of  the  United  States  which  will  not  take  a  position  but  will  thor- 
oughly explore  all  of  the  constitutional  questions  in  an  effort  to  assist  the 
Court.  This  brief,  I  emphasize,  will  not  attack  the  statute  but  will  be  a  balanced 
and  scholarly  discussion.  Both  Ed  Levi  and  I  think  that  the  Department's,  and 
more  particularly,  this  oflSce's  special  relationship  to  the  Supreme  Court  re- 
quires that  we  attempt  to  render  this  sort  of  assistance  in  a  matter  of  this 
magnitude. 

Whatever  might  be  said  of  this  course  of  action,  and  I  think  it  an  eminently 
proper  one,  it  is  most  certainly  not  true  that  we  are  refusing  to  defend  the 
constitutionality  of  the  Act. 

I  hope  that  these  remarks  put  the  matter  in  a  somewhat  different  perspec- 
tive and  that  you  agree  we  are  acting  within  the  proper  range  of  our  profes- 
sional I'esponsibilities. 
Sincerely, 

Robert  H.  Bork,  Solicitor  General. 
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Washington,  D.C,  July  25, 1915. 
Hon.  Robert  H.  Bork, 
Solicitor  General  of  the  United  States, 
Department  of  Justice, 
Washinc/ton,  D.C. 

Dear  Bob:  Thank  you  for  sending  me  a  copy  of  your  letter  to  Bob  Stern. 

Without  wishing  to  burden  the  record,  I  would  respectfully  and  briefly  re- 
spond to  some  of  the  points  you  make. 

First,  it  seems  to  me  at  best  misleading  to  indicate  that  the  Department  is 
presenting  a  full  defense  of  the  campaign  finance  restrictions  in  the  Cam- 
paign Act.  Your  atnicus  brief  will  undercut  your  "advocate's"  brief,  and 
show  the  Court  and  the  world  that  your  '"real"  position  is  not  reflected  there. 

Indeed,  it  seems  fair  to  say  that  the  only  effect  of  the  Department's  novel 
atnicus  procedure — and  its  only  plausible  purpo.se — will  be  to  uuder-score  to 
the  Court  of  Appeals  and  the  Supreme  Court  the  fact  that  you  and  Attorney 
General  Levi  have  profound  personal  reservations  about  this  law.  Certainly 
your  primary  concern  is  not  to  assure  that  all  the  relevant  arguments  are 
brought  to  the  courts'  attention.  Presumably,  you  trust  your  good  friend  and 
colleague,  Ralph  Winter,  and  Covington  &  Burling,  to  present  the  full  case 
against  the  Act.  In  terms  of  scholarship,  the  literature  on  the  constitutionality 
of  campaign  finance  restrictions  is  substantial,  and  by  no  means  uniformity 
syjnpathetic  to  such  legislation. 

Second,  while  it  is  possible  to  understand  what  a  "balanced  and  scholarly 
di.scussion"  is  in  a  law  review,  it  is  difficult  to  know  what  it  would  mean 
in  a  brief  presented  by  a  party  in  a  case  in  court.  There  is,  of  course,  no  ob- 
jective "truth"  on  this,  any  more  than  on  any  similarly  controversial  issue. 
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Any  analysis,  however  "evenhandetl,"  explicitly  and  implicitly  takes  a  point 
of  view.  When  that  point  of  view  is  not  derived  from  some  definable  interest 
or  policy  of  the  government,  it  becomes  simply  the  opinion  of  its  authors.  It 
is  difficult  for  me  to  see  the  legitimacy  of  using  the  Department's  prestige  for 
this   purpose. 

In  any  event,,  your  letter  appears  to  concede  that  the  standards  you 
are  applying  to  decisions  of  this  sort  are  very  different  from  the  standards 
which  Bob  said  in  his  letter  to  me  that  the  Solicitor's  office  traditionally 
used — "we  would  defend  the  government's  position  if  we  thought  there  was 
a  respectable  argument  to  be  made.  .  .  ."  The  case  for  even  the  most  vulner- 
able features  of  the  Campaign  Act  is  certainly  "respectable." 

As  noted  in  my  article,  if  the  Department  were  to  consistently  follow  your 
new  policy,  while  I  do  not  think  the  Republic  would  crumble,  I  do  think  that 
the  stature  of  the  Department  and,  in  particular,  that  the  unique  status  of 
your  office,  would  necessarily  be  diminished. 

Finally,  however,  I  would  note  that  I  do  think  it  proper  for  the  Department 
to  oppose  the  constitutionality  of  the  Federal  Election  Commission's  exer- 
cise of  law  enforcement  powers.  Here  the  Department  is  representing  a  tangi- 
ble institutional  interest  of  the  Executive  Branch.  I  think  that  separate  repre- 
sentation for  the  Executive  by  the  Department  is  entirely  appropriate  in 
such  cases,  which  are  extremely  rare.  The  Lovett  case,  which  the  Attorney 
General  cited  in  a  press  conference,  would  be  another  such  case. 

Thanks  again  for  including  me  in  your  response  to  Bob  Stern. 
Sincerely, 

Simon  Lazabus  III. 
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Office  of  the  Solicitor  General, 

Washington,  D.C.  August  5,  1975. 
Simon  Lazarus  III,  Eq., 
Washington,  D.C. 

Dear  Sir  :  I  think  you  have  the  situation  with  respect  to  the  Federal  Elec- 
tion Campaign  Act  a  trifle  mixed  up. 

The  Federal  Election  Commission  has  legislative  authority  itself  to  defend 
the  statute  in  the  Supreme  Court.  It  does  not  require  the  Department  of 
Justice  to  do  so.  We  have  suggested  to  the  Commission  that  it  use  its  own 
lawyers  but  they  prefer  to  use  us,  even  though  they  know  of  our  intention  to 
file  an  amicns  brief.  As  a  matter  of  comity,  we  are  willing  to  represent  them. 

I  think  that  makes  a  real  difference.  We  represent  the  position  of  "the 
government"  if  there  is  a  respectable  argument  to  be  made  in  the  ordinary 
case  because,  ordinarily,  the  unit  of  the  government  involved  has  no  alterna- 
tive means  of  access  to  the  Court.  The  Commission  has.  I  take  it  that  we 
could  properly  file  the  amicus  brief  in  question  if  the  Commission  had  elected 
to  appear  through  its  own  General  Counsel  or  retained  counsel.  It  seems  to 
me  that  we  can  still  do  so  when  the  Commission,  knowing  of  our  intention  to 
file  such  a  brief,  nevertheless  prefers  our  representation. 

Your  suggestion  that  our  course  of  action  here  may  dimini.sh  the  Stature  of 
the  Department  of  .lustice  and  of  this  office  seems  to  me  exactly  backwards. 
The  standing  of  the  Department  and  the  Solicitor  General  before  the  Supreme 
Court  does  not  rest  upon  the  fact  that  we  have  a  lot  of  cases  there  and  that 
we  invariably  take  the  government's  position.  It  rests  instead  upon  a  sense  of 
obligation  to  the  Court  and  to  the  constitutional  system  so  that  we  often 
behave  less  like  pure  advocates  than  do  lawyers  for  private  interests.  Hence 
our  practice  not  only  of  confessing  error  in  some  cases  but  of  pointing  out 
to  tlip  Court  the  difficulties  in  positions  we  ask  the  Court  to  take. 

I  may  add.  parenthetically,  that  lawyers  in  the  Department  have  commented 
that  Erwin  Griswold  and  I,  much  more  than  some  other  Solicitors  General 
within  memory,  have  routinely  subordinated  our  personal  views  of  law  in  order 
to  advocate  the  government's  position.  You  are  quite  wrong  if  you  think  all 
Solicitors  General  have  done  that,  though  I  think  they  should. 

But  in  this  case,  where  the  Commission  has  the  option  of  independent  repre- 
sentation before  the  Court,  a  point  which  I  stress,  and  where  the  issues  are 
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not  only  novel  and  difficult  but  go  to  the  heart  of  our  method  of  democratic 
government,  it  would  seem  to  me  not  only  institutionally  unnecessary  but  a 
betrayal  of  profound  obligations  to  the  Court  and  to  constitutional  processes 
to  take  the  simplistic  position  that  wliatever  Congress  enacts  we  will  de- 
feud,  entirely  as  advocates  for  the  client  and  without  an  attempt  to  present 
the   issues   in   the    round. 

Again  parenthetically.  I  object  to  your  assertion  that  "the  only  effect  of 
the  Department's  novel  aini&us  procedure — and  its  only  plausible  purpose — 
will  be  to  underscore  to  the  Court  of  Appeals  and  the  Supreme  Court  the  fact 
that  you  and  Attorney  General  Levi  have  profound  personal  reservations  about 
this  law."  That  will  not  be  the  only  effect  and  it  is  not  a  plausible  purpose  at 
all.  In  a  matter  of  this  importance,  and  one  on  which  the  judges  and  Justices 
have  strongly  developed  constitutional  philosophies,  it  is  utterly  implausible  to 
suppose  that  the  Attorney  General  and  I  are  so  vain  as  to  suppose  that 
signarin.ff  personal  reservations  would  change  a  single  vote.  Surely,  you 
cannot  think  that  would  occur  or  that  that  is  what  we  have  in  mind.  I  am 
vain  enough  about  the  abilities  of  the  lawyers  in  this  office,  however,  to  be- 
lieve that  we  can  make  a  distinctive  contribution  to  the  understanding  of 
the  issues  that  may  not  as  completely  emerge  from  the  briefs  filed  by  Ralph 
Winter  and  Covington  &  Burling,  on  one  side,  or  Wilnier,  Cutler  &  Pickering 
and  the  attorneys  for  Common  Cause,  on  the  other.  I  do  not  claim  that  we 
are  better  than  they.  I  do  believe  that  our  omiciis  approach  may  add  to  what 
emerges  for  the  Court's  consideration  from  their  advocacy.  And,  in  a  matter 
iif  this  significance,  a  case  of  perhaps  the  greatest  constitutional  significance 
of  this  century,  it  seems  to  me  entirely  appropriate  that  the  Court  have  be- 
fore  it   whatever   we   can    add. 

Questions  of  duty  and  obligation  are  not  always  simple.  This  one  is  not. 
But  I  do  think  that,  when  the  complexities  of  the  situation  are  understood, 
the  cour.se  the  Attorney  General  and  I  have  cho.sen  is  not  merely  allowable 
but  preferable.  I  am  concerned  that  the  stature  of  the  Department  and  of  this 
office  will  be  diminished  in  the  public's  view  but  that,  I  think,  will  occur  not 
because  we  are  wrong  but  because  we  are  misunderstood. 
Sincerely, 

Robert  H.  Bork, 
Solicitor  General. 
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Washington,  D.C.  August  6,  1975. 
Hon.  Robert  H.  Bork, 
Solicitor  Genei'al 
T'.S.  Jlepnrtinent  of  Justice, 
Washiufiton.  D.C. 

Dear  Ror  :  Thank  you  for  your  letter  of  August  .^,  on  which  I  have  only 
one  coiiunent.  I  think  you  underestimat*^  the  respect  which  people,  including 
judges,  have  for  your  views  and  tho.«e  of  the  Attorney  General.  This  respect 
is  based  partly  on  your  oflices  and  partly  on  your  well-deserved  individual 
reputations. 

Of  course.  I  hnve  no  real  way  of  knowing  whether  your  personal  reserva- 
tions about  the  Campaign  Act  will  influence  any  members  of  the  courts  re- 
viewing the  law.  But  I  rather  suspect  that  there  will  be  such  an  effect.  Pre- 
cisely because,  as  you  say.  the  i.ssues  are  somewhat  novel,  cutting  across 
liberal /conservative  distinctions  and  other  traditional  basis  for  judgments, 
it  seems  to  me  that  a  number  of  judges  will  not  carry  "strongly  developed 
constitutional  philosophies"  to  their  consideration  of  the  ca.se.  Hence,  the 
apparent  disapproval  of  the  Attorney  General  and  the  Solicitor  General — which 
is  indeed  the  product  of  a  "strongly  developed  constitutional  philosophy"  at 
least  in  your  own  case — could  well  affect  the  perspective  from  which  at 
leaKt  some  judges  or  justices  view  the  case.  The  very  fact  that  you  see  this 
as  "a  case  of  perhaps  the  greatest  constitutional  significance  of  this  century" — 
a  judErment  which  some  would  consider  overdrawn — is  a  premise  which,  if 
accepted,  will  influence  the  courts'  analylsis.  probably  not  in  a  direction 
favorable  to  the  Act.  The  Federal  Election  Commission  has  been  acutely  con- 
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oerned  about  the  position  of  tlie  Department  in  tliis  case,  I  believe,  precisely 
because  it  fears  that  the  revelation  of  your  feelings  will  color  the  courts'  view. 
I  believe  the  same  analysis  would  apply  to  the  possible  effect  of  the  Attorney 
General's  criticism  of  the  Clean  Air  Act  in  his  Senate  testimony. 

Once  again,  I  appreciate  your  taking  the  time  to  consider  my  points. 
Sincerely, 

Simon  Lazarus  III. 
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The  Library  of  Congress, 
Washington,  D.C.,  November  2o,  1965. 

To: . 

From :  American  Law  Division. 

Subject :  Congressional  Committees,  Members  of  Congress,  or  officials  of  Con- 
gress as  defendants  in  law  suits. 

This  is  with  reference  to  your  request  for  information  regarding  instances 
during  the  past  20  years  in  which  Congressional  Committees,  or  Members  of 
Congress,  or  officials  of  Congress  have  been  defendants  in  law  suits.  We  have 
assumed  that  your  inquiry  contemplates  only  matters  relating  to  or  arising  out 
of  their  official  activities  and  does  not  contemplate  purely  private  actions  or 
criminal   proceedings  instituted   by  the   United   States. 

It  appears,  from  our  examination  of  the  indexes  to  the  Congressional  Rec- 
ord for  past  years,  that  an  attempt  to  obtain  such  information  from  that  source 
would  require  virtnall.v  a  page-b.v-page  examination  of  the  Record,  .since  the 
indexes  are  not  appropriately  set  up  in  this  regard.  It  does  not  appear  more- 
over, that  even  such  a  search  wotild  disclose  all  information  of  this  kind,  since 
"U'e  know  of  no  reqiiirement  that  such  cases  be  reflected  in  the  Congressional 
Kecord. 

You  will  appreciate,  also,  that  many  such  cases  would  not  be  reflected  in 
published  opinions.  We  have,  of  course,  checked  such  sources.  With  a  view 
to  compiling  as  complete  a  list  as  possible  of  cases  which  have  resulted  in 
iinr>ublished  as  well  as  published  opinions,  we  have  consulted  the  Department 
of  Justice  which,  as  you  know,  is  frequently  requested  to  provide  representa- 
tion in  such  matters,  and  with  the  staffs  of  the  Judiciary  Committees. 

A  brief  description  of  cases  of  this  kind  since  1953,  as  supplied  to  us  by 
the  Department  of  Justice,  is  appended  hereto :  while  it  does  not  purport  to 
be  an  exhaustive  list,  it  seems  likely  to  be  fairly  complete. 

On  a  separate  attached  list  we  have  also  summarized  several  reported  cases; 
and  on  a  third  list  have  called  attention  to  a  number  of  cases  involving  ap- 
portionment of  Congressional  districting  cases  of  which  we  are  aware.  So 
far  as  we  can  ascertain  the  Department  of  Justice  did  not  undertake  repre- 
sentation in  any  of  the  latter  cases. 

We  trust  that  this  information  will  be  helpful.  If  you  w^ould  like  us  to 
pursue  this  matter  further,  please  do  not  hesitate  to  call  upon  us. 

Harry  N.  Stein, 
Chief,  American  Law  Division. 

I.  Case  References  by  Department  of  Justice 

ions :  The  Department  of  Justice  was  requested  to  represent  Members  of 
the  House  Un-American  Activities  Committee  at  Los  Angeles.  The  complaint 
charged  the  members  with  a  conspiracy  to  deprive  the  plaintiffs  of  their  liveli- 
liood.  The  Department  did  not  specifically  refuse  or  agree  to  represent  them, 
Ultimately,  the  members  were  representd  by  private  counsel. 

105S:  The  Department  was  requested  to  represent  Robert  F.  Kennedy, 
then  Chief  Counsel  of  a  Senate  Select  Committee.  Although  the  Department 
was  prepared  to  represent  Mr.  Kennedy  upon  the  ground  that  all  the  matters 
involved  in  the  complaint  related  to  his  performance  of  duty  as  Chief 
Counsel,  it  developed  that  the  ca.se  (in  the  District  Court  for  the  Eastern 
District  of  Michigan)  involved  a  television  broadcast  by  Mr.  Kennedy  as  well 
as  many  activities  as  Chief  Counsel.  In  any  event,  Mr.  Kennedy  retained 
private  counsel  who  succeeded  in  having  the  service  on  Mr.  Kennedy  quashed. 
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In  the  same  matter  the  plaintiff  attempted  to  enforce  subpoenas  against 
Senator  McClellen  and  members  of  the  Congressional  papers.  The  Department 
represented  Senator  McClellen  and  the  Staff  members. 

19">9 :  Trimble  v.  Roberts — Here  suit  was  brought  by  a  newspaper  reporter 
to  obtain  access  to  Congressional  pay  rolls.  The  Department  represented  the 
defendants  who  were  Congressional  employees. 

19r)9:  Trimble  v.  Johnson — Suit  was  brought  by  a  newspaper  reporter  to 
obtain  access  to  pay  roll  information  in  the  Senate.  The  Department  repre- 
sented the  defendants  who  were  Congressional  employees.  (See  Trimble  v. 
Johnson,  173  F.   Supp.  651). 

1959:  Matter  of  Petition  of  Bufalino  to  take  testimony  of  Senator  McClellan 
and  Members  of  his  staff  and  to  produce  documents.  The  Department  repre- 
sented  Senator  McClellan  and  staff  members. 

1962:  Albauc/h  v.  Roberts — Action  to  have  Mr.  Roberts  use  a  corrected  Ap- 
portionment Report  in  determining  the  number  of  representatives  for  the 
State  of  Maryland.  The  corrected  report  was  to  include  the  District  of  Colum- 
bia population  which,  the  plaintiff  asserted,  was  a  part  of  the  "national 
election  district  of  Maryland."  The  Department  of  Ju.stice  represented  Roberts. 

The  case  was  dismissed  7/17/62  and  the  appeal  therefrom  dismissed 
1/29/63. 

1963:  Boone  v.  Hartke.  et  al. — The  Department  represented  the  Senator 
and  a  Congressman  charged  with  the  improper  handling  of  a  post  office  ap- 
pointment. 

1963:  Labor-Negro  Varif/nard  Conference  et  al.  v.  Roberts,  Clerk  of  the 
House;  Bernard  L.  Boutin,  Administrator  of  General  Services  of  the  U.S.; 
and  Wayne  Graver,  Z-.S.  Archivist  of  the  Xational  Archives. — Action  to  re- 
strain Mr.  Roberts  from  certifying  the  representation  of  and  to  reduce  the 
number  of  representatives  in  certain  states  which  the  plaintiffs  alleged  had 
denied  the  right  to  vote  to  a  significant  portion  of  their  population.  The  ac- 
tion was  based  on  Sec.  2  of  the  14th  Amendment.  The  Justice  Department 
represented  all  parties.  Case  dismissed  10/21/61. 

1963:  Dnmbroicski  v.  Eastland,  et  al. — In  a  suit  to  get  back  Louisiana  civil 
rights  documents  which  were  in  the  possission  of  the  Senate,  the  Department 
represented  the  Senator. 

1964 :  I^pon  a  request  for  representation  by  Representative  Adam  Clayton 
Powell,  the  Department  declined  on  the  ground  that  the  suit  was  based 
solely  on  a  television  broadcast  and  that  declining  representation  would  be 
in  keeping  with  "consistent  Department  policy  not  to  represent  Congressmen, 
or  Congressional  employees,  in  suits  charging  libel  or  slander  for  statements 
made  outside  of  Congress." 

II 

Mins  V.  McCarthy,  209  F.  2d  307  (D.C.  Cir.  1953)  :  On  a  motion  for  leave 
to  file  an  application  for  stay,  the  Court  held  that  the  judiciary  ".should" 
not  enjoin  in  advance  the  holding  of  a  Congressional  Committee  Hearing  or 
suspend  its  subpoenas.  The  Department  of  Justice  represented  Sen.  McCarthy. 

Fischler  v.  McCarthy,  117  F.  Supp.  643  (1954).  Aff'd  218  F.  2d  164  (2nd 
Cir.  1954)  :  Plaintiff  sought  to  enjoin  Sen.  McCarthy  from  subpoenaing  docu- 
ments in  his  possession.  Denied.  The  Department  of  Justice  represented  Sen. 
McCarthy. 

PauUnri  v.  Eastland,  2S8  F.  2d  126  (D.C.  Cir.  1960),  Cert.  Den.  364  U.S. 
900  (1960)  :  The  plaintiff  herein  was  directed  by  the  Committee  on  Internal 
Security  to  bring  in  certain  documents.  He  here  seeks  to  declare  the  directive 
of  the  Committee  void  and  to  enjoin  enforcement  of  the  directive  and  pos.sible 
prosecution  for  failure  to  comply  The  Court  held  that  there  was  no  justiciable 
controversy.  The  Department  of  Justice  represented  the  defendant. 

III.  Apportionment  or  Districting  Cases 

Maryland  Citizens  Committee  for  Fair  Conqressional  Redistrictinff  v.  Tawes 
22S  F.  Supp.  956  (D.C.D.  Md.  1964)  :  State's  Democratic  and  Republican  Con- 
gressmen all  interveners,  represented  by  private  counsel ;  no  comment  in  case 
on  intervention. 
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Wrii/ht  V.  RockfeUer,  211  F.  Supp.  460  (D.C.S.D.N.Y.  1962)  :  Congressman 
Powell  intervening  defendant  along  with  several  other  "represented  to  be  duly 
enrolled  members  of  the  Democratic  Party  and  district  leaders  of  the  areas 
comprising  the  11th,  12,  13,  and  1-lth  Assembly  Districts.  .  .  .  Intervention  was 
granted. 

Honcyn-ood  v.  Rockefeller.  214  F.  Supp.  897  (D.C.E.D.N.Y.  1963)  :  Congress- 
niau  Halpern  named  defendant;  represented  by  private  counsel;  apparently 
because  of  one  request  for  relief  being  to  enjoin  Halpern  and  all  other  candi- 
dates from  running  in  particular  district. 

Silver  v.  Brown,  California  Supreme  Court,  September  16,  1965:  All  the 
California  Congressmen  were  noted  by  the  Court  as  respondents  but  we  do 
not  know  that  they  were  actually  served  or  to  what  extent,  if  any,  they  were 
represented   by   Counsel. 

Exhibit  83 

Representation   of  Congress  by  Congressional  and  Private  Legal  Counsel 
(By  Dr.  Freemon  W.  Shai-p,  Assistant  Chief,  American  Lav.-  Division, 

Library  of  Congress) 

There  have  been  a  number  of  instances  where  the  constitutional  powers  and 
privileges  of  Congress  have  been  brought  into  question  in  the  Courts  and  its 
Houses,  Members  or  Officials,  as  parties  to  the  litigation  have  been  rep'resented 
therein  by  legal  counsel.^  A  glance  at  a  few  of  the  cases  reveals  that  a  variety 
of  individual  counsel  have  performed  the  legal  services  involved,  i.e.,  lawyer- 
members  of  Congress ;  lawyers  from  various  c'^>ngressional  staffs,  including  (me 
instance  of  a  lawyer  from  the  American  Law  Division,  Congressional  Research 
Service  appointed  as  special  counsel  for  the  occasion  ;  and  private  lav.-yors  or 
law  firms. 

In  ""3  of  the  26  cases  listed,  below  (Nos.  1-9,  13,  18.  20  and  26)  private 
counsel  was  hired  to  represent  the  Con.'^iress.  '^n  this  conn?<"tion  it  is  interest- 
ing to  note  that  in  the  early  days,  the  Attorney  General  of  the  United  States 
and  the  U.S.  Attorneys  appointed  in  the  judicial  districts,  supplemented  their 
income  by  taking  private  cases,  as  they  did  in  .several  of  these  cases  (Nos. 
1,  3,  4).  It  was  not  until  after  the  Stewart  case  (No.  4)  that  the  Congress 
its  Members  or  Officers  could  officially  request  their  services,  if  the  Members 
or  Offices  so  desired  (they  were  not  required  to  do  so),  as  a  part  of  the 
Attorney  General's  and  U.S.  Attorneys'  statutory  duties  (18  Stat  401.  sec  8: 
2  U.S.C.  118,  1964  ed).  As  early  as  1S19.  v>iien  Attorney  General  William 
Wirt  refused  to  further  honor  congressional  requests  for  opinions  on  legisla- 
tion, it  became  clear  that  the  Attorney  General  was  the  President's  lawyer. 
"Wirt  held  in  an  elaborate  paper  for  Pre.sident  James  Monroe  in  which  he  out- 
lined his  conception  of  the  functions  and  responsibilities  of  his  office,  that 
opinions  had  been  given  to  Congress  as  a  courtesy,  not  as  a  matter  of  law. 
and  that  if  the  practice  was  to  continue.  Congress  should  revise  the  law. 
Tn  general,  Wirt's  successors  adhered  to  his  position"  (Huston,  Luther  A. 
Roles  of  The  Attorney  General  of  the  I'nited  States.  1968.  p.  6K  This  dis- 
tinction in  the  role  of  the  Attorney  General  was  inevitable  and  accounts  in 
part  for  the  use  of  private  attorneys  and  the  establishment  of  various  congres- 
sional legal  staffs,  since  the  interests  of  the  Congress  and  those  of  th'^  Presi- 
dent, have  not  in  the  past  nor  will  they  in  the  future,  always  coincide  (Nos.  10 
and  14  for  example,  where  Committee  Chairman  appeared  as  Amicus  Curiae  to 
represent  the  congressional  point  of  view).  Tn  the  remaining  cases  Nos.  11.  12. 
IH-IT,  21-2-0)  counsel  from  various  congressional  legal  staffs  appeared,  some- 
times supported  by  the  Attorney  General  or  the  U.S.  Attorney.  In  no.  19.  the 
Supreme  Court  refused  permission  for  plaintiff  to  file  a  petition  for  mandamus 
a.gainst  the  Congress. 


^  This  spctlon  deals  only  with  instances  ■where  the  Congress  or  one  of  its  Houses  have 
been  involvocl  in  the  exercise  of  its  powers.  Because  of  the  doctrine  of  sovereign  immunit.v, 
such  suits  are  brought  against  the  Officers  or  agents  of  Congress,  by  name. 
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No.  officer  or  official  has  ever  been  designated  by  the  Congress  to  act  gen- 
erally as  its  lawyer,  in  the  sense  that  the  U.S.  Attorney  General  performs 
that,  role  for  the  President  and  the  Executive  Branch  of  the  Government.^ 
There  are  numerous  other  instances  where  the  constitutional  powers  and. 
privileges  of  Congress  have  been  affected  by  litigation,  although  Congre>:'<  has 
not  been  represented  therein,  except  in  some  instances  by  the  Department  of 
Justice.^ 

An  extensive  search  of  the  Reporter  systems  and  other  sources  reveals  the 
26  cases  below  as  instances  where  the  Congress  as  an  in.stitution  or  its  powers 
were  involved  and  Congress  was  represented  by  legal  counsel  of  its  own 
choice.  This  group  of  cases  does  not  include  cases  where  Congre.ss  as  an 
institution  or  its  constitutional  powers  were  involved  and  it  was  not  repre- 
sented by  its  own  counsel.  In  such  cases  the  Congress  and  its  point  of  view 
were  either  not  represented  at  all  or  were  represntd  by  th  Attorney  General 
of  the  T'nited  States  who  is  esesntially  the  President's  lawyer  in  tho';e  situa- 
tions where  the  interest  of  the  Legislative  and  Executive  Branches  of  the 
Government  might  be  in  conflict.* 

CASES    WHERE    CONGKESS    HAS   BEEK^   KEPRESENTED   BY    ITS    OWN    LAWYER 

The  following  annotations  on  the  cases  are  not  annotations  on  the  decisions 
rendered  by  the  Court.  Such  annotations  are  readily  available  elsewhere.  Upre 
the  emphasis  is  on  the  attorney  appointed  to  represent  the  Congress  with  only 
a  brief  r;tatement,  where  needed,  of  the  subject  matter  of  the  suit  and  its  out- 
come. The  cases  are  listed  chronolo.gically  with  no  attempt  at  an  evaluation. 

1.  Anderson  y.  Dnnn,  19  V.ii,.  (6  Wheat)  204  (1821) 

Suit  against  the  Sergeant-at-Arms  of  the  House  for  assault,  battery  and 
false  imprisonment  for  having  arrested  and  detained  Anderson  pur.suant  ti> 
Speaker's  warrant  in  a  contempt  proceeding  in  the  House  involving  attempted 
bribery  of  a  Member.  On  December  29.  1818  the  House  adopted  a  resolution 
authorizing  and  requesting  the  Speaker  "to  employ  such  counsel,  as  he  may 
think  proper  to  defend  the  suit  brought  by  John  Anderson  against  the  said 
Thomas  Dunn,  and  that  the  expenses  be  defrayed  out  of  the  contingent  fund 
of  the  House".  Ari)wJs  of  Conf/rpf^s,  l.'ith  Congress,  2d.  Sess.  pp.  433-4.  Although 
the  report  of  the  case  in  the  United  States  Renorts  states  that  "The  Attorney 
General  and  Jones"  argued  for  the  Sergeant-at-Arms.  further  research  indicates 
that  neither  appeared  in  their  official  capacities,  the  one.  Attorney  General, 
and  Jones  as  T'.S.  Attorney  for  the  District  of  Columbia."  The  case  had  been 
handed  down  by  the  Court  in   February  of  1S21.  In  March  of  that  year,  the 


2  Sep  thp  proposal  for  the  appointment  of  a  General  Counsel  for  Congress,  in  Henrirss. 
.Toint  Coiiimittee  on  the  Organization  of  Concress.  Silth  Consrress.  1st  Sess..  entitled, 
Orrmnixntion  nf  Congress,  (1965).  Vol.  2.  pn.  lOSS.  et  seq.  :  S.  1.SS4.  to  establish  the 
Office  of  lyejrislative  Attorney  General,  and  H.  Ton.  Res.  270.  to  establish  the  Offir-e  of 
General  Counsel  to  Consress.  both  of  the  00th  Congress.  1st  Sess.  Also  see.  Henrintrs  on 
Sepnrnf'on  of  Porrers.  before  Senate  .Tiidieiarv  Subeommiltee  on  .Separation  of  Powers, 
flOth  Congress.  1st  Session,  Part  1.  pp.  .5-20.  .56.  149.  164.  167.  170-1,  178.  17S.  24S-.50. 
2."i7.  271—4.  Note  also.  Senate  Report  91-202,  Otst  '^ongress,  1st  Session,  on  S.  S44 — I  epis- 
litire  Reorganization  Aet  of  1960.  pp.  20.  46.  where  the  nroposeri  Joint  Committee  on 
Congressional  Operations  is  assignerl  the  duty  of  "(H)  identifying  and  calling  to  thp 
ittention  of  Congress  any  court  actions  or  prooeedincs  which  it  believes  one  of  vital 
interest  to  the  Congress,  and,  subject  to  approval  of  the  President  Pro  Tempore  of  the 
SenatP.  the  Sppaker  of  the  House  and  the  ;>faioritv  and  Minority  Leaders  of  both  Hoi-ses. 
a'-rnnging  for  appropriate  representation  of  the  Congress  in  such  actions."  For  materini 
on  the  Attorney  General  as  the  President's  lawyer,  see  Huston.  TiUther  A.,  The  Dennrt- 
vient  of  .Tnsticp.  1067.  p.  S.  and  Miller.  Arthur  S..  The  Aftorncn  Oenernl  an  thp  Pipfii- 
detit'g  Lnvver,  in  Bolen  of  the  Attorveii  Genera}  of  the  United  States,  published  bv  The 
American  Enterprise  Institute  for  Public  Policy  Research.  'Wash.  D.C..  196S,  pp.  41-70. 

•''  See.  Hearings  on  Organ'zation  of  Con.crress.  Vo^  2.  nn.  22SS  et  seq. 

*  See  Chanter  TI — The  Attornev  General  as  the  President's  Lawver  in  Roles  of  tlip 
Attornev  General  of  the  United  States.  American  Enternrise  Institute  For  PuWic  Polic" 
Research,  July  196.S,  p.  41  et  seq. 

''Walter  .Tones  had  bepn  nnpointed  b.v  President  Jefferson  a<5  "T'S  Attornpv  fo-  th-^ 
Fiistrlct.of  the  Potomac  in  1S02  and  in  1S04  for  the  District  of  Columbia,  an  office  which 
he  held  until  1821.  National  Cyclopaedia  of  American  Biographi/,  189S,  'S'ol.  1,  p.  .36"). 
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Speaker  laid  before  the  House  a  letter  received  from  "Wm.  Wirt"  and  "W. 
Jones",  dated  March  2,  1821,  stating  "We  have  the  pleasure  of  informing  you, 
that,  in  the  case  of  Anderson  v.  Diimi  (with  the  defense  of  which  we  had  the 
honor  to  be  charged  on  behalf  of  the  House  of  Representatives)  the  Supreme- 
Court  has  fully  affirmed  the  power  of  the  House,  sui  juris,  to  vindicate  its 
own  privileges  against  every  attack  of  violence  or  fraud,  necessarily  tending^ 
to  control  the  freedom,  or  taint  the  purity  of  legislative  deliberation."  Annals 
of  Congress,  16th  Congress,  2d  Sess..  p.  1285.  At  this  time  both  of  these  officers 
served  oulv  part  time  and  supplemented  their  income  by  taking  private  cases.* 
Attorney  General  Wirt  handled  the  Anderson  Case  as  a  private  case  and  re- 
ceived .^500  as  a  fee,  see  38  American  ^tate  Papers,  Misc.  Vol.  2,  1809-1823 
listing  his  private  ca.ses  for  which  he  was  paid  out  of  publis  funds,  (p.  932: 
lists  the  account  entry  for  Anderson  v.  Dunn. 

2.    Ex  parte  Nugent,  18  Fed.  Case  No.  10,  375  (1848) 

The  Sergeant-at-Arms  detained  Nugent  on  Vice  President's  warrant  for 
contempt  of  the  Senate  in  having  published  a  secret  treaty  with  Mexico. 
On  Habeas  Corpus,  the  Circuit  Court  of  the  District  of  Columbia,  in  a  lengthy 
opinion  on  Senate's  power  to  punish  for  contempt,  remanded  Nugent  to  the 
custody  of  the  Sergeant-at-Arms.  An  attorney  named  R.  S.  Coxe  represented 
the  Senate  and  the  Sergeant-at-Arms,  see  Hayward  and  Hayeton  (D.C.  Circuit 
Court  Case.  Co.  of  Washington)  2S9  (1848).  This  appears  to  have  been  Richard 
S.  Coxe  {National  Cyclopaedia  of  Ameriean  Bior/raphy.  Vol.  19,  p.  3.54),  an 
attorney  of  note  in  the  legal  world  (Charles  Warren:  The  Supreme  Court  in 
T'nited' States  History,  1935,  Vol.  1,  pp.  709.  787:  Vol  2  p.  44).  whose  office  in 
1848  was  on  the  south  side  of  E  Street,  N.W.  between  6th  and  7th  Streets  in 
Washington,  D.C.  (Gaither  and  Addison:  Wnshinyton  Directory  and  National 
Register  for  18Jf6  and  Edward  Waite:  Washington  Directory  and  Congressional 
and  Executive  Register  for  1850). 

3.     Woolley  v.  Butler,  Superior  Court  of  Baltimore  City-Civil  (unreported) 

1868 

Charles  W.  Whoolley  refu.sed  to  answer  questions  in  the  40th  Congress 
2d  Sess.,  for  a  Committee  investigating  improper  influence  during  the  im- 
peachment trial  of  Andrew  .Johnson.  He  was  found  guilty  of  contempt  by  the- 
House.  On  orders  of  the  House,  he  was  confined  in  a  special  room  in  the 
Capitol  by  the  Sergeant-at-Arms.  He  eventually  did  answer  the  questions 
and  purged  himself  of  contempt,  see  House  .Journal,  40th  Congress,  2d  Sess., 
pp.  698,  729.  73.3-38.  747,  76.3-5.  77.5-6  and  816.38  and  Ernest  J.  Eberling : 
Congressional  Investigations,  1928,  pp.  174-180.)  Congressman  Benj.  F.  Butler,, 
who  had  been  active  in  the  proceedings,  on  his  way  home  from  the  Congress 
was  sued  by  Whoolley  as  he  passed  through  Baltimore.  The  suit  arose  out  of 
the  contempt  matter.  Butler,  whose  actions  in  the  contempt  matter  had 
been  approved  by  the  House,  had  to  defend  the  Privile.ges  of  the  Hou.se  in 
demurring  to  the  jurisdiction  of  the  Baltimore  Court.  The  demurrer  was  over- 
ruled and  Butler  was  held  to  answer  on  the  merits.  Subsequent  to  the  join- 
ing of  issue,  Whoolley  dismis.sed  the  suit.  The  House  authorized  payment  of 
Butler's  attorney's  fees  (Wm.  Schley  of  the  Baltimore  Bar  and  Caleb  Cushing. 
T^.S.  Attorney  General  18.53-7  and  then  in  private  practice,  see  Congressional 
Glohc.  41st  Congress.  2d  Sess..  pp.  1737.  2.547-49:  House  Misc.  Doc.  No.  74; 
same  Session,  March  7,  1870.  Also,  Claude  M.  Fuess :  The  Life  of  Caleh  Cush- 
ing. Vol.  2  pp.  29.5-6  and  Caleb  Cushing  Papers,  Legal  File,  Kimhcrly  v. 
Butler  with  which  Whoolley  v.  Butler  is  consolidated,  Library  of  Congre.ss, 
Manuscript  Division. 

4.  Stewart  v.  Blaine  (and  Steirart  v.  Ordway)  1  MacArthur 
(D.C.  Supreme  Court  Repts)  4.53  (1847) 

Action  of  tre.spass  for  assault  and  false  imprisonment  against  Speaker 
Blaine   and    Sergeant-at-Arms    Oi'dway    for    arrest   and    detention   of    Stewart 


«.Sop:  Letter  to  the  Senate  from  Willinm  Wirt,  dnterl  Mareh  29.  1R20.  next  to  Inst  n.irn- 
israph.  Anrtalft  of  Congresn,  Ifith  Conprress.  1  et.  less,  Anpeniiix.  pp.  246.''.-f)6 :  Alliert 
I.-anpeluttisr,  The  Dcvnrtmeni  of  Jiifitirr  of  1he  TJvited  Fifatex.  ]047.  pn.  2-?,:  Liither  A. 
Huston,  The  Department  of  Jvftice,  19R7.  p.  11  ;  and  Luther  A.  Huston,  Roles  of  the 
Attorney  General  of  the  United  States,  1968,  pp.  5-6. 
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on  orders  of  the  House  for  contempt  thereof.  He  was  counsel  for  the  L'nion 
Pacific  Railroad  and  had  refused  to  answer  certain  questions  in  connection 
with  an  investigation  of  the  Credit  Mobilier.  The  D.C.  Supreme  Court  held 
that  the  House  had  power  to  punish  for  contempt  and  its  orders  were  com- 
plete protection  for  the  defendants.  The  report  of  the  case  in  MacArthur  in- 
dicates that  "G.  H.  Williams,  Attorney  General,  and  A.  J.  Bently,  [argued] 
for  defendant."  The  fee  of  A.  J.  Beutly  was  included  in  the  Deficiency  Ap- 
propriation Act,  FY  1875  by  the  House  (18  Stat.  402)  see  also  House  Report 
No.  270,  43rd  Cong.  2d  Sess.,  p.  5,  Serial  No.  1062  and  the  debate  in  House, 
3  Cong.  Rec.  Pt.  3,  p.  2121,  43rd  Cong.  2d  Sess.)  After  the  conclusion  of 
the  case.  Speaker  Blaine  obtained  unanimous  consent  to  include  in  the 
Sundry  Civil  Expenses  Appropriaiioyi  Bill,  FY  1876,  an  item  to  permit  any 
future  officials  of  either  House  of  Congress  to  request  and  obtain  the  services 
of  the  U.S.  Attorneys  and  the  Attorney  General  when  personally  sued  for 
acts  "'in  the  discharge  of  his  official  duty  in  executing  any  order  of  such 
House,"   (18  Stat.  401,  sec.  8;  2  U.S.C.  118,  1964  Ed.). 

5.     Ex  parte  Richard  B.  Irwin,  D.C.    Supreme  Court,    (not  reported),  1874-5 

During  the  course  of  investigation  of  the  Pacific  Steamship  Co.,  Richard 
B.  Irwin  was  arrested  for  contempt  of  the  House  in  refusing  to  answer 
certain  questions.  On  order  of  the  House  he  was  confined  by  the  Sergeant-at- 
Arms  in  the  D.C.  Jail.  Chief  Justice  MacArhur,  D.C.  Supreme  Court  issued 
Habeas  Corpus  to  the  Sergeant-at-Arms  who  on  order  of  the  House  made  return 
did  not  produce  Irwin.  Eventually  the  House  authorized  the  production 
of  Irwin  and  the  Court  ruled  that  the  House  had  the  legal  power  to  hold 
Irwin  and  turned  him  back  to  the  Sergent-at-Arms.  The  Sergeant-at-Arms 
was  represented  by  private  counsel :  Samuel  Shellabarger  and  George  P.  Fisher, 
see  8  Congressional  Record,  43rd  Congress,  2d  Sess.,  Part  1  (1S74-.5)  pp.  62, 
64,  174,  471,  509,  589.  590,  609,  698;  House  Report,  N.  270,  43rd  Cong.,  2d 
Sess,  5;  The  Deficiency  Appropriation  Act,  FY  1875,  18  Stat.  402,  first  para- 
graph under  House  of  Representatives ;  and  Hinds'  Precedents  of  the  House 
of  Representatives,  Vol.  3,  Sec.  1691. 

6.     Kilbourn  v.  Thompson,  103  U.S.  168   (1880) 

With  respect  to  Congressional  representation  by  counsel  in  the  courts,  this 
case  had  a  somewhat  complicated  history.  Prior  to  the  case  cited  above  and 
during  the  House  investigation  of  the  collapse  of  a  real  estate  pool  estab- 
lished by  Jay  Cooke  and  Co.,  Kilbourn,  a  witness,  had  refused  to  answer 
certain  questions,  been  a  judged  by  the  House  in  contempt,  ordered  arrested 
and  detained  by  the  Sergeant-at-Arms  in  the  D.C.  jail  until  he  had  purged 
himself.  At  the  same  time  the  House  appears  to  have  certified  Kilbourn  to 
the  U.S.  Attorney  for  the  District  of  Columbia  where  he  was  indicted  by  the 
Grand  Jury  for  the  contempt  under  the  Act  of  1857,  as  revised  June  22.  1874 
(18  Rev.  Stat.  sec.  101-4,  859).  On  notice  of  the  indictment  and  demand  of 
the  D.C.  Marshall  for  custody  of  Kilbourn,  the  House  ordered  the  Sergeant- 
at-Arms  not  to  give  him  up.  (4  Cong.  Record  Part  3,  44th  Cong.,  1st  Sess., 
pp.  2008-2020).  The  Sergeant  v.'as  then  ordered  by  the  D.C.  Supreme  Court 
on  habeas  corpus  to  produce  Kilbourn  (8  Cong.  Record  Part  3,  p.  2417). 
Thereafter  the  House  ordered  him  to  respond  and  produce  Kilbourn  in  court 
(4  Cong.  Record  Part  3.  pp.  2483-2.509,  2513-32).  He  did  so  and  the  court 
turned  Kilbourn  over  to  the  D.C.  Marshall.  (4  Cong.  Record  Part  3,  pp.  2-591, 
2646-54,  2818,  28fM,  2884,  3401,  3828-31).  Chief  Justice  Carter's  opinion  in  the 
D.C.  Supreme  Court  appears  in  House  Mies.  Doc.  No.  169,  44th  Congress, 
1st  Sess.,  and  the  entire  proceedings  in  House  Misc.  Doe.  17-5.  The  latter 
shows  that  Messrs.  Christy  and  Shellabarger  apj^eared  and  argued  the  case 
for  the  Sergeant-at-Arms   (pp.  .52.  55). 

Subsequent  to  the  habeas  corpus  proceeding  above,  Kilbourn  sued  the 
Sergeant-at-Arms,  Thompson,  and  certain  members  of  the  House  in  an  action 
for  damages  in  the  D.C.  Supreme  Court  for  trespass  and  false  imprisonment. 
This  case  eventually  became  the  case  in  the  U.S.  Supreme  Court,  titled  above. 
The  Sergeant-at-Arnis  was  authorized  to  employ  counsel  for  the  defense  of 
the  case  below  (4  Cong.  Record,  Partt  6,  44th  Cong.,  1st  Session,  p.  -5387  and 
in  the  2d  Session,  5  Cong.  Record,  Part  3,  p.  2241).   Ex-Congressman  Frank 
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H.  Hurd  (he  served  iu  the  44th  Congress  and  again  in  the  4(jth  and  48th 
Congresses)  and  Walter  H.  Smith  of  Washington  City  represented  the  Ser- 
geant-at-Arms  and  the  Members  (11  Cong.  Record,  Part  2,  46th  Congress,  3rd 
Sess,  ijp.  1754-5  and  H.  Report  No.  153,  see  also  House  Report  No.  2512, 
48th  Cong.,  2d  Sess.,  p.  2).  The  U.S.  Supreme  Court  eventually  heard  the  case 
and  dismissed  it  with  respect  to  the  Members  of  Congress  on  the  basis  of 
their  con.stitutional  privileges,  but  remanded  it  for  further  proceedings  with 
respect  to  the  Sergeant-at-Arms.  In  the  subsequent  proceedings  in  the  D.C. 
Supreme  Court  (3  further  trials),  the  Sergeant-at-Arms  requested  the  U.S. 
Attorney  for  the  District  of  Columbia  to  defend  the  suit  under  18  Stat.  401, 
sec  8;  2  T'.S.C.  118,  1964  ed.  which  had  been  enacted  as  a  result  of  Stewart  v. 
Blaine  fitem  3,  supra).  In  response,  U.S.  Attorney  Corkhill  and  his  successor, 
Worthington,  as  well  as  special  counsel  for  the  Department  of  Justice,  Jere- 
miah Wilson,  appeared  for  him.  Wilson  appears  to  have  been  private  counsel 
specially  appointed,  since  "Messrs.  Shellabarger  and  Wilson,  of  Washington 
City,  attorneys  at  lavf"  were  paid  $2,000  to  represent  him  and  Walter  H. 
Smith,  $1,000  (23  Stat.  467,  see  also  House  Report  No.  1850,  48th  Congress, 
1st  Sess,  House  Rept.  No.  2512,  2d  Sess.,  and  Senate  Ex.  Doc,  202,  same  Con- 
gress, 1st  Sess.).  A  report  of  the  third  trial  in  tlie  D.C.  Supreme  Court  ap- 
pears as  Kilioum  v.  Thompson  iu  MacArthur  and  MacKey,  D.C.  Reports 
1879-80  at  pp.  401-32. 

7.  Valley  Paper  Co.  v.  Reed  Siiioot  ct  al.,  comprising  Joint  Committee  on  Printing: 
of  Congress,  38  Washington  Law  Reporter  170  (D.C.  Supreme  Court)  1910 

The  Joint  Committee  on  Printing,  opened  bids  for  paper  and  rejected  that 
of  the  Valley  Paper  Company  because  the  bond  was  not  in  the  form  re- 
quired by  law,  subsequently  the  Company  offered  one  in  proper  form  but 
it  was  then  too  late.  The  Company  then  petitioned  for  mandamus  to  i"e- 
quire  award  of  the  contract  to  it.  On  service  of  a  rule  to  show  cause  on  the 
Committee  by  the  D.C.  Supreme  Court,  the  House  authorized  its  members  to 
appear  and  challenge  the  jurisdiction  and  to  interpose  such  further  defense 
as  seemed  proper.  The  Senate  refused  to  allow  its  members  to  appear  claiming 
an  invasion  of  its  privileges  The  Court,  in  a  lengthy  opinion  decided  that  it 
had  jurisdiction  and  then  in  a  brief  opinion  ruled  against  the  Company. 
The  House  members  were  represented  by  local  counsel,  Messrs.  George  E. 
Hamilton,  John  W.  Yerkes  and  Frank  E.  Elder  with  law  offices  in  the  Union 
Trust  Building,  see  House  Res.  371.  .300  and  House  Report  432,  62nd  Con- 
gress, 2nd  Sess.,  House  Doc.  806,  same  session.  45  Congressional  Record,. 
Part  2,  pp.  1541-43,  172.3-52;  Senate  Res  173,  177,  178,  Senate  Report  No. 
213,  same  Session  and  45  Cong.  Record,  Part  2,  pp.  1516,  1684-94  and  Martin- 
dale's  American   Law   Directory,  1910. 

8.     Marshall  v.  Gordon,  243  U.S.  521   (1917) 

Marshall,  U.S.  District  Attorney  (S.D.X.Y.)  was  being  investigated  by  the 
House  with  a  view  to  impeachment.  He  was  held  in  contempt  for  an  abusive 
letter  concerning  the  investigating  Committee  and  certain  Members.  When 
Gordon,  the  Sergeant-at-Arms,  on  orders  of  the  House  arrested  Marshall  in 
New  York,  he  was  imiftediately  served  with  an  order  to  produce  Marshall  on 
habeas  corpus  befr.re  the  U.S.  District  Court  whicli  he  did.  The  Court  then 
.'•■et  Marshall  at  liberty  on  his  own  recognizance  to  appear  at  a  later  date. 
The  House  then  authorized  the  Sergeant-at-Arms  to  employ  legal  counsel,, 
expenses  to  be  paid  out  of  the  contingent  fund  of  the  House  (53  Cong.  Rec- 
ord, 64th  Congress.  1st  Session,  Part  10,  p.  10006  and  10371).  The  private 
counsel  employed  by  the  Sergeant-at-Arms  were  D.  Cady  Herrick,  Martin  W. 
Littleton  and  Henry  ^l.  G^ldfogle.  who  reiu-esented  him  both  before  the  U.S. 
District  Court  in  New  York  (53  Cong.  Record.  Part  12,  64th  Cong.,  1st  Sess., 
p.  11691  and  Part  15,  Appendix,  p.  1579,  et  seq.)  and  before  the  U.S.  Supreme 
Court  (cited  above,  .see  p.  527  thereof).  The  three  attorneys  were  paid  out  of 
the  House  contingent  fund  (Annual  Report  of  the  Clerk  of  the  House  of 
Representatives,  1971,  House  Doc.  No.  .387,  65th  Congress,  2d  Sess.  pp.  276,  283). 

9.     Priolcau   v.   Trimble,  261   Fed.   454    (1919) 

Action  for  damages  against  the  C^erk  of  the  House  for  failure  to  print 
the  testimony  and  records  in  two  Congressional  elections  in   South   Carolina 
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raid  lay  these  before  tlie  House  Elections  Coniuiittee,  brought  by  the  unsuc- 
cessful" candidate  Prioieau  appears  to  have  failed  to  comply  with  the  statute. 
He  mailed  the  papers  to  the  Speaker,  who  referred  them  to  the  Committee 
which  refused  to  grant  him  the  usual  $2,000  fee.  He  thereafter  sued  tue 
Clerli  He  was  permitted  to  amend  his  declaration  in  the  D.C.  Supreme  Court 
to  base  it  on  Clerk's  failure  to  print  where  upon  the  Court  ruled  against 
him  On  appeal  to  the  Court  of  Appeals,  D.C,  that  court  affirmed  the  judg- 
ment below.  The  House  had  authorized  the  Clerk  to  employ  counsel,  06 
Cong.  Record,  I'art  1,  65th  Cpng.,  2d  Sess.,  pp.  342-5:  House  Report  No.  222. 
Counsel  for  the  Clerk  were  J.   T.   Lloyd  and  A.   L.   Sinclair  of  Washington, 

10.     Myers  v.  V.S.,  212  U.S.  52  (1926) 

This  was  an  appeal  from  the  Court  of  Claims  rejecting  a  claim  for  salary. 
Myers,  a  first  class  postmaster  appointed  by  the  President  with  the  advice 
and  consent  of  the  Senate  under  the  Act  of  July  1876  (19  Stat.  80,  sec.  6) 
which  provides  for  a  four  year  term  and  that  such  officers  could  be  sooner 
removed  by  the  President  with  the  advice  and  consent  of  the  Senate,  was  re- 
moved by  the  President  without  consulting  the  Senate.  The  Court  of  Claims 
ruled  against  him  on  the  basis  of  latches,  without  deciding  the  constitutional 
question.  In  the  Supreme  Court,  the  case  was  first  argued  by  SK)licitor  Gen- 
eral Beck  on  the  constitutional  question,  leaving  the  defense  of  the  powers 
and  perogatives  of  Congress  to  Myers,  a  private  party.  '"Quite  naturally 
Congress  was  restive  under  the  arrangement  and  the  President  Pro  Tern  of 
the  Senate  and  the  Chairman  of  the  Plouse  Judiciary  Committee  were  con- 
ferring with  regard  to  possible  action,  when  the  Court,  apparently  on  its 
own  initiative,  appointed  George  "Wharton  Pepper  as  amicus  curiae  to  present 
the  congressional  point  of  view"  ( Samuel  Krislov :  The  Amicus  Curiae  Brief : 
From  Friendship  to  Advocacy,  72  Yale  Law  Journal  684,  at  708-9).  The 
Supreme  Court  upheld  the  President's  power.  Mr.  Pepper's  argument  and 
brief  were  summarized  in  pages  65-88  and  176-7  of  the  Case  Report  and  were 
set  out  in  full  in  Senate  Doc.  No.  174,  69th  Congress,  2d  Session,  Serial  No. 
8693.  For  Mr.  Pepper's  comments  after  loss  of  the  Case,  see  George  Wharton 
Pepper:  Family  Quarrels:  The  President,  The  Senate,  The  House,  1931,  pp. 
121-32. 

11.  Reed  v.  County  Commissioners  of  Delaicare  Co.,  Pa.,  277  U.S.  376   (1928)' 

This  was  a  suit  brought  by  an  investigating  committee  of  the  Senate  to 
obtain  possession  of  the  ballots  and  boxes  in  a  senatorial  election  in  Pennsyl- 
vania. The  U.S.  District  Court  dismissed  the  case  on  the  grounds  that  it 
did  not  have  jurisdiction  since  the  case  did  not  amount  to  a  case  or  contro- 
versy upon  which  the  judicial  power  could  act  (21  F.  2d  144)  and  the  Court 
of  Appeals  affirmed  the  dismissal  (21  F.  2d  1018).  The  U.S.  Supreme  Court, 
after  examining  the  resolutions  passed  by  the  Senate  concerning  the  commit- 
tee authority  in  both  the  69th  and  70th  Congre.sses  concluded  that  since  they 
did  not  specifically  authorize  the  committee  to  bring  suits,  it  had  no  authority 
to  do  so  and  also  affirmed  the  judgment  below  (277  U.S.  at  p.  388-9).  On 
the  day  after  the  Supreme  Court's  decision  the  Senate  adopted  a  resolution 
(S.  Res.  262,  69  Cong.  Rec.  Part  10,  10th  Congress,  1st  Session,  p.  10596) 
as  follovrs : 

"Resolved,  That  hereafter  any  committee  of  the  Senate  is  hereby  authorized 
to  bring  suit  on  behalf  of  and  in  the  name  of  the  United  States  in  any  court 
of  competent  jurisdiction  if  the  committee  is  of  the  opinion  that  the  suit  is 
necessary  to  the  adequate  performance  of  the  powers  vested  in  it  or  the 
duties  imposed  upon  it  by  the  Constitution,  resolution  of  the  Senate,  or  other 
law.  Such  suit  may  be  brought  and  prosecuted  to  final  determination  irre- 
spective of  whether  or  not  the  Senate  is  in  session  at  the  time  the  suit  brought 
or  thereafter.  The  committee  may  be  represented  in  the  suit  either  by 
such  attorneys  as  it  may  designate  upon  the  request  of  the  committee.  No 
expenditures  shall  be  made  in  connection  with  any  such  suit  in  excess  of  the 
amount  of  funds  available  to  the  said  committee.  As  used  in  this  resolution, 
the  term  committee  means  any  standing  or  special  committee  of  the  Senate, 
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or  any  duly  authorized  subcommittee  tliereof,  or  the  Senate  members  of  any 
joint  committee."    (S.  Jour.  572,  70-1,  May  28,  1928). 

This  resolution  still  continues  as  one  of  the  Stand  Orders  of  the  Senate,  see 
Senate  Manual,  91th  Cong.,  1st  Sess.,  Senate  Doc.  No.  1,  p.  123.  In  the  District 
Court  the  Committee  was  represented  by  A.B.  Geary  of  the  firm  of  Geary 
and  Rankin  of  Chester,  Pa.  and  Jerry  C.  South,  a  private  attorney  in  the 
Hibbs  Building,  Washington,  D.C.,  together  with  Senator  William  H.  King; 
in  the  Court  of  Appeals  by  South  alone ;  in  the  Supreme  Court,  the  Committee 
was  represented  by  Levi  Cooke  of  the  firm  of  Cooke  and  Beneman,  Union 
Trust  Building,  Washington,  D.C.,  together  with  Senator  Gay  D.  Goff  and 
.Frederick  P.  Lee,  Oflice  of  Legislative  Counsel,  U.S.  Senate,  see  Case  re- 
ports cited  above  and  Martindale's  American  Law  Directory,  1929. 

12.     Barry,  Sgt.-ai-Arms,    U.S.   Senate  v.    U.S.   em   rel.    Cunningham,  279   U.S. 

597   (1929) 

Cunningham  refused  to  answer  certain  questions  before  a  Senate  Committee 
investigating  campaign  contributions  and  the  Senate  ordered  his  arrest  to 
ansvv-er  at  the  Bar  of  the  Senate.  He  brought  Habeas  Corpus  proceedings 
against  the  Sergeant-at-Arms  in  the  U.S.  District  Court  {U.S.  ex  rel  Cmr- 
niuf/ham  v.  Barry,  2  5F.  2d  733)  which  upheld  the  Senate.  The  Court  of 
Appeals  in  Cunningham's  appeal  [29  F.  2d  817]  upheld  Cunningham  and 
ordered  his  release.  On  Certiorari  from  the  U.S.  Supreme  Court  the  Court 
of  Appeals  was  overruled.  When  the  Habeas  Corpus  case  was  filed  in  the 
District  Court  the  Senate  authorized  the  employment  of  Counsel  to  represent 
the  Senate  in  the  Courts  (S.  Res.  183,  70th  Cong.  1st  Sess.  69  Cong.  Rec, 
Part  5,  p.  5353).  The  Senate  was  represented  by  Paul  Van  Anda  and  George 
W.  Wickersham  of  New  York  as  well  as  the  U.S.  Attorney  and  his  assistant 
in  Philadelphia,  see  case  report.  In  the  Court  of  Appeals,  by  Howard  Benton 
Lewis  of  Philadelphia  (George  W.  Wickersham  of  New  York),  see  Senate 
Doc.  No.  40,  71st  Congress,  2d  Sess.,  p.  139,  Serial  No.  9198  and  in  the 
Supreme  Court  by  George  W.  Wickersham,  as  Special  Assistant  to  the  At- 
torney General  with  the  Attorney  General  Mitchell  on  the  Brief.  While  Mr. 
Wickersham  was  noted  in  the  case  report  as  special  assistant  to  the  Attorney 
General,  this  was  merely  a  formal  appellation.  He  was  nevertheless,  tlie  pri- 
vate counsel  representing  the  Senate  which  paid  his  fees  and  expenses,  see 
Senate  Doc.  No.  40,  71st  Congress,  2d  Sess.,  p.  160,  Serial  No.  9198  and 
Senate  Doc.  No.  218,  71st  Congress,  3rd  Sess.,  p.  164,  Serial  No.  9333.  The 
matter  was  also  referred  to  the  U.S.  Attorney  and  Cunningham  was  indicted 
but  died  before  trial.  He  also  brought  actions  against  the  U.S.  Marshal,  see, 
also  U.S.  ex  rel,  Cunningham  v.  Matheus,  26  F.  2d  272  (1928)  :  same  33  F.  2d 
261  (1929)   and  Fetters  v.  U.S.  ex.  rel  Cunningham,  283  U.S.  638  (1931). 

13.     Stewart  v.  Barry,  Sgt.-at-Arms,  U.S.  Senate,  D.C.  Supreme  Court 

(unreported,  1928) 

Robert  AV.  Stewart  was  held  by  the  Sergent-at-Arnis  of  the  Senate,  by 
order  thereof,  for  refusal  to  answer  questions  of  the  Senate  Committee  on 
Public  Lands  and  Surveys  investigating  the  relations  between  the  Continental 
Trading  Co.  and  Harry  F.  Sinclair  of  the  Mammoth  Oil  Co.  concerning  cer- 
tain Liberty  Bonds.  While  so  held  Stewart  unsuccessfully  sought  release  by 
Habeas  Corpus  in  the  D.C.  Supreme  Court.  While  this  matter  was  on  appeal 
he  purged  himself  and  was  discharged  by  the  Senate,  see  14  Federal  Bar 
Journal,  p.  155  (19.5-1).  AVhen  Stewart  first  petitioned  for  Habeas  Corpus 
the  Senate  authorized  employment  of  counsel  to  represent  it  in  the  case,  see  (>9 
Congressional  Record,  Part  3,  70th  Cong.,  1st  Sess.,  pp.  2468-9,  Feb.  4,  1928. 
-The  Senate  ordered  his  release,  see  69  Congressional  Record,  Part  7.  70th 
Congress.  1st  Sess.,  pp.  7232-9.  April  26,  1928.  The  Counsel  employed  and  paid 
by  the  Senate  was  George  W.  Wickersham,  see  Senate  Doc.  No.  167,  70th 
Cong.,  2d  Sess.,  p.  271.   Serial  No.  8984. 

14.     The  Pocket  Veto  Case,  279  U.S.  644  (1929) 

This  case,  although  brought  by  the  Okanogan  Indians  against  the  United 
States,     actually     constituted    a    confrontation    between     the    Executive    and 
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Legislative  Branches  of  the  government.  The  docket  title  was  The  Okanogan, 
Methoro,  San  Poelis  (or  Sou  Poll),  Nespelem,  Colville  and  Lake  Indian  Tribes 
or  Bands  of  the  State  of  Wafihington  v.  U.S.  and  may  be  found  below  in  66 
Court  of  Claims  2(')  (1928).  In  the  closing  days  of  the  First  Session  of  the 
(59th  Congress,  the  Congress  had  passed  Senate  Bill  No.  3185  which  authorized 
the  Indians  to  sue  on  their  claims  in  the  Court  of  Claims.  The  question  at 
issue  whether  under  CI.  2,  Sec.  7,  Art.  I  of  the  Constitution,  a  bill  which 
passed  both  Houses  during  the  1st  session  of  Congress  and  was  presented  to 
the  President  less  than  10  days  before  adjournment  of  that  Session  but 
neither  signed  by  the  President  nor  returned  by  him  to  the  House  of  origin, 
becomes  a  law  in  like  manner  as  if  he  had  signed  it.  The  House  took  the 
position  that  the  bill  would  become  law,  see  argument  and  report  of  the 
House  Judiciary  Committee  with  respect  to  H.R.  5218  of  the  same  Congress 
in  the  consideration  of  H.R.  17291,  68  Cong.  Record,  Part  2,  pp.  1712-15  and 
Part  5,  pp.  4930-37.  In  the  Court  of  Claims  the  Justice  Department  success- 
fully opposed  the  Indians'  petition.  On  certiorari  in  the  U.S.  Supreme  Court, 
Attorney  General  Mitchell  again  opposed  the  petition.  Mr.  Hatton  W.  Sum- 
ners,  a  Member  of  the  House  on  behalf  of  the  House  Judiciary  Committee, 
presented  the  legislative  position,  as  amicus  curiae  by  special  leave  of  the 
Court,  see  Report,  H.  665-71  and  his  Brief  in  the  Records  and  Briefs  of  the 
Case.  The  Supreme  Court  affirmed  the  judgment  below. 

15.     U.S.  v.  Smith,  286  U.S.  6   (1932) 

This  case  involved  a  confrontation  between  the  Senate  and  the  President 
over  the  rules  and  actions  of  the  Senate  in  the  confirmation  or  rejection 
of  appointments.  The  Senate  had  voted  to  confirm  the  President's  nomina- 
tion of  5  members  of  the  Federal  Power  Commission  including  Smith  as 
chairman.  Without  a  vote  the  President  was  so  notified  in  spite  of  the  Senate 
rule  that  2  days  of  executive  session  was  to  expire  before  the  President  would, 
in  ordinary  case,  be  notified.  Several  calendar  days  intervened  during  which 
Smith  and  two  others  took  the  oath,  organized  and  fired  all  the  employees 
of  the  Commission.  Within  the  time  limit  under  the  rules,  the  Senate  re- 
quested return  of  the  nomination  and  on  refusal  proceeded  to  reject  Smith's 
nomination.  Notwithstanding  the  Senate's  action,  the  President,  on  advice  of 
the  Attorney  General,  36  Of.  Atty.  Gen.  382,  took  the  position  that  the  ap- 
])ointment  was  legal  and  valid.  Since  under  the  Statute.  D.C.  Code.  Sec. 
321,  et  seq.  and  Neii-man  v.  U.S.  ex  rel  Frizzell,  283  U.S.  537.  only  the  U.S. 
Attorney  or  a  party  claiming  an  office  could  bring  quo  warrant  proceedings 
in  Court,  the  Senate  adopted  a  resolution  requesting  the  U.S.  Attorney  to 
bring  such  proceedings  in  the  D.C.  Supreme  Court  and  to  associate  with 
himself  counsel  appointed  by  himself.  If  he  should  refuse  the  Senate  counsel 
were  directed  to  bring  the  proceedings  in  the  name  of  the  Senate.  In  the 
D.C.  Supreme  Court,  which  upheld  the  President,  the  Senate  was  represented 
by  John  W.  Davis  and  Alexander  J.  Groesbeek,  private  attorneys  while 
Smith  was  represented  by  George  Wharton  Pepper,  private  attorney  and  ex- 
Senator.  The  case  was  unreported  below  and  in  the  Court  of  Appeals,  see 
Transcript  of  Record  among  the  Records  and  Briefs  filed  in  the  U.S.  Supreme 
Court.  In  the  U.S.  Supreme  Court,  which  also  upheld  the  President,  counsel 
for  the  parties  remained  the  same  except  that  Attorney  General  Mitchell, 
Solicitor  General  Thacher,  and  Erwin  N.  Griswald,  Justice  Department  At- 
torney, argued  and  filed  a  brief  amicus  curiae,  on  leave  of  the  Court,  in 
behalf  of  the  President's  position.  For  a  brief  statement  on  the  background  of 
the  case,  see:  George  H.  Haynes :  The  Senate  of  the  United  States,  1938,  Vol. 
11,  pn.  824-7.  The  Senate  paid  its  counsel  out  of  the  Contingent  Fund,  see 
Senate  Doc.  No.  140,  72d  Congress,  2d  Sess.,  pp.  63,  91,  97,  114,  137. 

16.     Jurney  v.  MacCracken,  294  U.S.  125  (1935) 

In  1933  the  Senate  began  the  investigation  of  air  and  ocean  mail  contracts. 
In  1934  William  P.  MacCracken,  attorney  for  certain  air  mail  contractors 
was  subpoenaed  to  produce  all  papers  and  documents  relating  to  the  subject. 
He  refused  without  waiver  of  his  client's  privilege  which  he  finally  secured, 
however,  the  clients  recovered  certain  documents  from  his  office  files  after  the 
subpoena  but  before  he  produced  the  files.  The  Senate  held  him  in  contempt 
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and  ordered  his  nrrest  and  dentention  as  punishment.  The  Supreme  Court, 
D.C.  upheld  the  Senate  (case  unreported),  the  Court  of  Appeals,  D.C.  upheld 
MaeCracken,  72  F.  2d  560  (1934).  The  U.S.  Supreme  Court  overruled  the 
Court  of  Appeals,  294  U.S.  125  (1935).  Chesley  W.  Jurnoy,  the  Senate 
Sergeant-at-Arms  against  whom  the  Habeas  Corpus  was  brought,  and  the 
Senate,  were  represented  throughout  by  Leslie  C.  Garnett,  U.S.  Attorney  for 
the  District  of  Columbia  and  his  assistant  H.W.  Underwood.  Since  the  de- 
cision of  the  case  would  also  have  affected  the  power  of  the  House  to  punish 
for  contempt,  House  Speaker  Henry  T.  Rainey,  a  short  time  before  his 
death  on  August  19,  1934  (this  appears  to  have  been  subsequent  to  the  final 
adjournment  of  73rd  Congress  in  June  of  1934  and  before  the  convening  of 
the  74th  Congress  in  January  1935)  requested  Hatton  W.  Sumners,  Chairman 
of  the  House  Judiciary  Committee  to  represent  the  interests  of  the  House 
in  the  U.S.  Supreme  Court,  see  Letter  from  Chairman  Sumners  to  C.E. 
Cropley,  Clerk  of  the  U.S.  Supreme  Court,  dated  October  27,  1934.  in  the 
files  of  the  Clerk's  OiBce.  The  Court  granted  leave  for  Chairman  Sumners  to 
argue  in  behalf  of  the  House  (no  brief  was  filed)  as  amicus  curiae,  Journal 
of  the  U.S.  Supreme  Court,  Act.  Term  1934,  pp.  108-9,  January  70S,  1935. 
Mr.  Sumner's  argument  was  summarized  in  the  U.S.  Reports  (p.  128,  et 
seq.)  and  was  printed  in  full  by  the  Senate  in  79  Congressional  Record,  Part 
2,  74th  Congress,  1st  Session,  at  p.  2183  et  seq.,  also  in  Senate  Doc.  No.  51, 
74th  Congress.  1st  Session,  Serial  No.  9902,  at  p.  243  et  seq.  Senate  Doc  No. 
51  contains  the  history  of  the  case  both  in  the  Senate  and  the  Supreme 
Court. 

17.     U.S.  V.  BcJcins,  304  U.S.  27  (1930) 

This  case  tested  the  constitutionality  of  Chapter  X  of  the  Federal  Bank- 
ruptcy Act  which  provided  for  the  voluntary  composition  of  debts  of  certain 
state  political  subdivisions  without  adjudication  of  bankruptcy.  In  the  court 
below  {In  re  Lindsay-Strathmore  Irr.  Dist.,  21  F.Supp.  129  (1937),  this 
section  of  the  Bankruptcy  Act  had  been  held  to  be  unconstitutional.  Minority 
bond  holders  raised  questions  such  as  the  invasion  of  state  sovereignty  and 
the  constitutional  prohibition  against  states  impairing  the  allegation  of  con- 
tracts, among  others.  In  addition  to  the  District  and  Bekins,  the  U.S.  Attorney 
in  California  and  the  Department  of  Justice  had  participated.  The  U.S. 
Supreme  Court  held  the  Section  constitutional  and  reversed  the  court  below. 
In  the  U.S.  Supreme  Court  in  addition,  the  United  States  was  represented 
by  Solicitor  General  Jackson  and  four  attorneys  from  the  Department  of 
Justice.  Chairman  Hatton  W.  Sumners,  pursuant  to  a  committee  resolution 
of  the  Llouse  Judiciary  Committee  represented  that  Committee  in  argument, 
as  amicus  curiae,  by  special  leave  of  the  Court,  see  case  report,  pp.  28-31, 
also  Journal  of  the  Supreme  Court  of  the  United  States,  Act.  Term  1937.  p. 
221.  Docket  Nos.  7.57  and  772.  His  argument  in  the  case  was  also  inserted  in 
83  Cong.  Record.  Part  5,  75th  Congress.  3rd  Sess..  pp.  ,5818-9.  His  motion  for 
leave  to  argue  as  amicus  curiae,  is  in  the  files  of  the  Clerk's  oflice. 

IS.     U.S.  V.  Lovett,  328  U.S.  303   (104G) 

This  case  tested  the  constitutional  validity  of  Sec.  304  of  the  Urgent  De- 
ficiency Appropriation  Act  of  1943  (57  Stat.  43L  450)  which,  by  way  of 
amendment  attached  to  the  House  Bill  provided  that  after  No.  15,  1943,  no 
salary  or  compensation  should  be  paid  three  named  individuals  out  of  any 
monies  then  or  thereafter  appropriated  except  for  services  as  jurors  or  mem- 
ber.s  of  the  armed  forces,  unless  they  were  prior  to  that  date  again  appointed 
to  jobs  by  the  President  with  the  advice  and  consent  of  the  Senate.  The 
individuals  worked  for  a  brief  period  after  that  date  and  brought  suit  for 
their  salaries  in  the  Court  of  Claims.  66  F.Supp.  142  (1945),  which  without 
reaching  the  question  of  constitutionality,  held  them  entitled  to  the  salary. 
The  Supreme  Court  held  the  section  to  be  a  bill  of  attainder  and  affirmed 
the  judgment.  The  President  had  approved  the  Urgent  Deficiency  Act  but  had 
pointed  to  the  .section  as  unconstitutional  (H.Doc.  264,  78th  Cong.,  1st  Sess.). 
The  Attorney  General  agreed  with  the  President  and  sugested  that  Congress 
have  its  own  counsel,  see  correspondence  in  House  Report  1117.  78th  Congress, 
2d  Session  Congress  was  represented  by  its  own  private  counsel.  John  C. 
Gall.   Dean  Hill   Stanley    (Tilson,   Stanley  &   McCuen)    Karl  M.   Dollak,   Wm. 
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F.  Howe.  James  G.  Butts,  all  of  Washington,  D.C.  and  John  E.  Ritzert  of 
:\Iil\vaukee,  Wise.  The  Martindale-Hubbell  Law  Directory,  194.1,  Vol.  1,  pp. 
1540-76  lists  Gall.  Stanley  and  Dollak  as  local  attorneys  with  Butts  listed  as 
at  House  Office  Bldg.  Howe  and  Ritzert  were  not  listed.  For  appointment  of 
counsel  by  the  House  see  the  eases  as  reported  and  89  Cong.  Record,  Part 
8.  78th  Cong.,  1st  Sess.,  p.  10822:  H.  Res.  386,  78th  Congress,  agreed  to  Dee. 
12,  1943:  and  90  Cong.  Record,  78th  Cong.,  2d  Sess.,  pp.  1674-5  and  H.  Re- 
port No.  1117.  The  Opinions  of  the  Court  of  Claims  was  printed  also  in  92 
Cong.  Record,  Appendix,  p.  A561.  Gall's  argument  in  the  Supreme  Court  was 
printed  in  summary  in  92  Cong.  Record,  79th  Cong.,  2d  Sess.,  at  page  A 
2658. 

19.     Reavis  v.   Congress  of  the.  United  States,  333  U.S.  872    (1948) 

This  is  included  as  a  sample  of  an  attempt  to  sue  Congress  directly.  Con- 
gress of  course  had  not  generally  consented  to  such  suits,  thus  the  Supreme 
Court  denied  the  motion  for  leave  to  file  petition  for  writ  of  mandamus. 

20.  Wilson,  et  al.  v.  Loeifs,  et  al.,  855  U.S.  597  (1958) 

Plaintiffs,  actors  and  writers  in  the  movie  industry  who  refused  to  answer 
questions  or  had  refused  to  appear  before  the  Un-American  Activities  Com- 
mittee, sued  the  industry  members  and  employees  of  th  Committee,  both 
in  their  official  and  private  capacity  for  civil  damages  in  the  total  amount 
of  $51,750,000  for  an  alleged  conspiracy  to  black  list  plaintiffs  and  prevent 
their  employment  in  the  industry.  The  House  authorized  the  House  Judiciary 
Committee  to  provide  for  the  employment  of  counsel  and  defense  of  the  mem- 
bers and  employees  of  the  Committe.  In  th  lower  court,  the  Superior  Court 
of  California  for  Los  Angeles  County,  the  counsel  succeeded  in  quashing  the 
summonses  and  subpoenas  against  all  members  and  employees,  except  3  mem- 
bers and  one  employee.  In  the  Superior  Court  and  in  the  District  Court  of 
Appeals  there  were  judgments  of  dismissal  on  sustaining  demurrers  to  be 
the  complaint,  see  142  Calif.  App.  2d.  183:  298  P.  2d  1.52  (1956).  On  the 
denial  of  the  petition  for  a  hearing  by  the  Supreme  Court  of  California,  the 
U.S.  Supreme  Court  granted  certiorari.  After  argument  the  U.S.  Supreme 
Court,  in  a  Per  Curiam  decision,  dismissed  the  writ  as  improvidently  granted 
because  the  judgment  rests  on  an  adequate  State  ground,  see  ca.se  report  as 
cited  above.  Counsel  employed  by  the  House  Judiciary  Committee  were 
Richard  Crump,  of  Los  Angeles  with  Henry  W.  Low,  of  Counsel  and  the 
firm  of  Slate  &  Sawtelle,  also  of  Los  Angeles.  For  the  authority  of  the 
House  Judiciary  Committee,  a  HLstory  of  the  Case,  counsel  fees,  etc.,  see 
House  Res.  190  and  386,  and  House  Report.  No.  1083,  83rd  Congress,  1st 
Sess. :  House  Res.  481,  84th  Congress,  2d  Sess, ;  and  Hou.se  Report  No.  563, 
85th  Congress,  1st  Sess. 

21.  MinsY.  McCarthy,  2m  Y.2({2(M  (19.53) 

Plaintiff,  Mins  appears  to  have  been  served  with  a  subpoena  ad  testifican- 
dum to  appear  before  Senator  McCarthy's  Permanent  Subcommittee  on  In- 
vestigation, Senate  Committee  on  Government  Operations.  He  appears  to 
have  based  his  motion  for  leave  to  file  an  application  for  a  stay  on  the 
grounds  that  the  Committee  had  not  defined  the  questions  to  be  asked  at 
the  Hearing.  The  Court  of  Appeals  denied  the  motion  ruling  in  a  Per- 
Curiam  opinion  that  the  Judicial  Branch  .should  not  enjoin  in  advance  the 
holding  of  a  hearing  and  that  the  rights  of  witnesses  in  respect  to  any 
questions  actually  asked  are  subject  to  determination  in  appropriate  pro- 
ceedings thereafter.  The  Senator  was  represented  by  Thomas  W.  LaVnia,  of 
the  New  York  Bar  w^ho  at  the  same  time  was  regularly  on  the  Subcommittee 
staff,  see  Report  of  the  Secretary  of  the  Senate,  Senate  Doc.  No.  10,  84th 
Cong.,  1st  Sess.,  1955,  Serial  No.  11830,  pp.  .342,  346.  486,  and  430  where  he  is 
listed  as  Asst.  Coun.sel  to  the  Subcommittee.  Plaintiff,  Mins.  appears  to 
have  appeared  subsequently  before  the  Committee.  Senate  Doe.  No.  10,  supra, 
p.  560,  Voucher  No.  2122,  where  he  was  paid  witness  fees.  According  to  the 
case  report,  cited  above,  the  U.S.  Attorney  and  his  assistant  also  appeared 
for  the   Senator. 
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22,  In  the  Matter  of  Hearings  dy  the  Committee  on  Bankhuj  mid  Currency  of  the 
United  States  Senate.  Petition  of  Edward  A.  Hiiitz,  245  F.  2d.  667  (1957) 

Habeas  Corpus  ad  testificandum.  The  Senate  Committee  investigating  the 
banking  situation  in  Illinois,  petitioned  the  Court  below  for  a  writ  of  Habeas 
Corpus  ad  testificandum  to  the  Warden  of  the  State  Penitentiary  to  bring  the 
prisoner  Edward  A.  Hintz  before  the  Committee  in  Chicago.  The  Committee 
was  represented  by  its  regular  stafi:  counsel,  Mathew  Hale,  an  Attorney  at 
Law.  The  writ  issued  and  the  prisoner  appeared  on  October  8,  1956  and  for 
several  days  thereafter  but  refused  to  testify.  On  the  third  day  Hintz  filed 
a  motion  to  quash  the  writ,  which  the  Court  below  overruled  on  October  19, 
1956  (decision  unreported).  Hintz  thereafter  appealed  to  this  Court  (USCA, 
7th  C).  The  Hintz  appeal  from  the  decLsion  to  uphold  the  writ  was  decided 
on  Jvme  28,  1957  (the  Committee  again  being  represented  by  its  own  counsel, 
Hale),  which  held  the  matter  then  to  be  moot.  Note  further,  that  Hintz 
was  also  cited  for  contempt  of  the  Senate.  S.  Res.  124  and  S.  Report  No. 
232,  85th  Cong.,  1st  Sess.,  see  also  U.S.  v.  Hintz,  193  F.  Supp.  325  (1961). 

23.     In   the  Matter  of  Hearings  Before  the   Committee   on  Banking  and 
Currency  of  the  United  States  Senate,  19  F.R.D.  410    (Oct.  25,  1956) 

The  Senate  Committee  on  Banking  and  Currency,  investigating  banking 
conditions  in  Illinois,  desired  to  inspect  a  document  or  ledger  by  one  Edward 
A.  Hintz,  then  a  prisoner  but  formerly  the  President  of  the  Southmoor 
Bank  and  Trust  Co.,  which  was  in  the  possession  of  the  U.S.  Attorney.  The 
U.S.  Attorney  refused  inspection  on  the  basis  of  the  rules  relating  to  secrecy 
of  grand  jury  proceedings.  Matthew  Hale,  an  attorney  at  law  and  staff 
member  of  the  Committee,  by  motion,  requested  the  U.S.  District  Court  to 
require  inspection.  Although  resisted  by  the  U.S.  Attorney  and  Attorneys  repre- 
senting Hintz,  the  Court  upheld  the  Committee  request. 

24.     In  re  McElrath,  248  F.  2d  612   (1957) 

The  Senate  Internal  Security  Subcommittee,  Committee  on  the  Judiciary 
applied  to  the  U.S.  District  Court  for  the  District  of  Columbia  for  orders 
under  the  Act  of  Aug.  20,  1954,  68  Stat.  745  which  provided  for  immunity  of 
witness  required  to  testify  in  certain  cases  where  his  testimony  would  other- 
wise incriminate  him.  That  Court  granted  the  orders  granting  immunity  and 
requiring  defendant  to  appear  before  the  Subcommittee  and  testify.  The  De- 
fendant appealed.  The  Court  of  Appeals  held  that  under  the  statute,  where 
defendant  had  not  yet  appeared  and  had  not  claimed  his  privilege  against 
self-incrimination,  the  U.S.  District  Court's  orders  requiring  defendant  to 
appear  as  witness  and  to  give  testimony  which  might  possibly  incriminate 
him  was  premature.  In  both  proceedings  the  Committee  was  represented  by 
its  own  staff  counsel,  J.  G.  Sourvrine. 

25.  In  the  Matter  of  Alleged  Election  Irregvlarities  in  the  Fifth  Congressional 
District  of  Arkansas,  (unreported,  by  U.S.  District  Court,  ED,  WD,  ARK) 
(1959) 

In  the  86th  Congress,  1st  Session,  the  Congressman  from  the  Fifth  District 
of  Arkansas  was  seated  pending  investigation  of  alleged  election  irregularities 
in  that  District.  The  House  Committee  on  House  Administration  was  directed 
to  investigate,  which  it  did  and  found  no  irregularities,  see  House  Report 
No.  1172,  86th  Congress.  Samuel  H.  Still,  an  attorney  on  the  staff  of  the 
American  Law  Division,  LRS  was  appointed  a  special  counsel  by  the  Commit- 
tee. Still  and  Sidney  L.  Joy,  regular  counsel  of  the  subcommittee  on  Elections 
of  the  House  Committee,  finding  that  the  ballots  and  election  papers  had  been 
impounded  partially  by  the  U.S.  District  Court  and  partially  by  a  state  court 
in  Tell  County,  Ark.,  and  were  about  to  be  returned  to  the  State  election 
officials,  who  under  state  law  would  immediately  destroy  them,  went  into  those 
Courts  and  filed  petitions  to  prevent  return  of  the  ballots  and  papers  until 
after  inspection  by  the  Committee.  After  hearing  the  Court  granted  the  Still- 
Joy  petitions,  see  Arkansas  Gazette.  April  22,  pp.  1.  2A :  May  1,  p.  8A ;  May  2, 
p.  — ;  and  Arkansas  Democrat,  May  1,  p.  1 ;  June  21,  p.  1 ;  both  of  Little 
Rock,  Ark.  year  1959. 
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26.     Poicell  V.  McComiack,  395  U.S.  486  (1969) 

This  case  tested  the  powers  of  the  House  of  Representatives  (a  non-con- 
tinuing body)  of  the  90th  Congress  to  exclude  from  membership  a  member 
elect.  In  the  beginning  days  of  that  Congress,  the  House  refused  to  .seat 
Congressman-elect  Powell,  who  had  been  duly  elected  from  New  York  and  had 
served  in  previous  Congresses,  pending  an  investigation  of  certain  charges.  A 
special  investigating  committee  thereafter  reported  that  he  met  the  constitu- 
tional qualifications  for  membership,  however,  he  had  asserted  an  unwarranted 
privilege  and  immunity  from  the  processes  of  the  Courts  of  New  York,  that 
he  wrongfully  directed  House  funds  for  the  use  of  others  and  himself,  and 
that  he  had  made  false  reports  on  expenditures  of  foreign  currency  to  the 
Committee  on  House  Administration  in  previous  Congresses.  It  recommended 
that  he  be  seated,  censured,  fined  aind  deprived  of  his  seniority.  After  debate, 
the  House  adopted  a  resolution  of  exclusion  by  more  than  a  two-thirds  minority. 
Powell  immediately  filed  suit  in  the  U.S.  District  Court,  D.C.  against  five 
members  of  the  House  individually,  and  as  representatives  of  the  class  of 
citizens  serving  in  the  House,  the  Speaker,  the  Clerk  of  the  House,  the 
Sergeant-at-Arms  and  the  Doorkeeper,  individually  and  in  their  official 
capacities.  The  District  Court  dismissed  the  petition  for  want  of  jurisdiction, 
the  Court  of  Appeals  affirmed  the  dismissal  on  some  what  different  grounds, 
and  the  U.S.  Supreme  Court  ruled  that  the  dismissal  was  error ;  that  Powell 
was  entitled  to  a  declaratory  judgment  that  the  exclusion  from  the  90th 
Congress  was  unlawful.  The  Supreme  Court  affirmed  the  dismissal  as  against 
the  Congressmen  but  remanded  the  case  to  the  District  Court  with  instruc- 
tions to  enter  a  declaratory  judgment  and  for  further  proceedings  against  the 
Clerk,  the  Sergeant-at-Arms  and  the  Doorkeeper  with  respect  to  back  pay, 
etc.  consistent  with  that  opinion. 

In  accordance  with  H.  Res.  .376,  90th  Congress.  1st  Sess.,  (113  Cong.  Record, 
Part  5,  pp.  60.3.5-6049  particularly  pp.  6040.  6049)  Bruce  Bromley  (see  p. 
6602),  of  the  firm  of  Cravath,  Swaine  &  Moore  of  New  York,  was  appointed 
to  represent  the  House,  its  members  and  officers.  Other  members  of  the  firm 
who  appeared  "of  counsel"'  at  various  times  were  .John  R.  Hupper,  Thomas 
D.  Barr,  .Jay  E.  Gerber,  Duane  W.  O.  Krohuke,  Peter  B  Sobol,  and  in  the 
District  Court,  Victor  M.  Earle  III.  Also  "of  counsel"  was  the  Wa.shington, 
D.C.  firm  of  "Wilmer,  Cutler  &  Pickering,  various  members  which  also  appeared 
(Lloyd  N.  Cutler.  .John  H.  Pickering  Louis  F.  Oberdoeter,  Max  O.  Truitt.  Jr., 
Timothy  B.  Dyk  and  James  S.  Campbell)  as  well  as  Dorsy  D.  Ellis,  Jr.,  of 
the  College  of  Law  of  the  University  of  Iowa. 

Dr.  Freemax  W.  Sh.vrp, 
Assistant  Chief,  American  Laic  Division. 


Exhibit  84 

The  Library  of  Congress. 
Congressional  Research  Service. 

Washington,  D.C,  June  9,  197.5. 

To: 

From  :  American  Law  Division 

Subject :  Use  of  Outside  Counsel  in  Lawsuits  Involving  Congress  or  Its  Members 

In  partial  response  to  your  request  for  information  on  the  above  captioned 
subject,  we  are  enclosing  a  report  entitled  "Representation  of  Congress  by 
Congressional  and  Private  Legal  Counsel  in  the  Courts,"  prepared  by  Dr.  Free- 
man T^^  Sharp  of  the  American  Law  Division  and  dated  April  1971.  It  con- 
cludes with  the  case  of  Pon-eJl  v.  McCnrmack.  395  US.  486  (1969). 

The  Reports  of  the  Joint  Committee  on  Congressional  Operations  identifying 
Court  Proceedings  and  Actions  of  Vital  Interest  to  the  Congress,  dated  De- 
cember 1972 ;  June  30,  1973 ;  and  December  1974 ;  Congressional  Record  indices 
and  various  debates.  1971-present :  numerous  law  review  articles :  and  many 
of  the  briefs  filed  in  cases  discussed  in  these  sources  were  con.sulted  in  an 
effort  to  update  Mr.  Sharp's  report. 

The  cases  discussed  in  these  sources  appear  to  have  been  usually  defended  by 
the    Justice    Department,    when    Congress    or   its    Members    were    involved    as 
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Defendants.  On  the  other  hand,  where  Members  of  Congress  brought  suit  to 
challenge  an  action  by  the  Federal  government,  they  appear  to  have  generally 
hired  and  paid  their  own  attorney (s).  However,  it  also  appears  that  in  only 
a  few  instances  were  such  attorneys  paid  out  of  Congressional  funds. 

Also,  the  majority  of  the  so-called  "Watergate"  cases  were  prosecuted  or 
defended  by  the  staff  of  the  Senate  Select  Committee  on  Presidential  Campaign 
Activities  and/or  the  Special  Prosecutor's  office. 

It  is  difficult  to  determine  the  amounts  of  any  payments  to  private  counsel 
because  these  have  apparently  not  been  compiled  in  any  single  source.  Thus, 
finding  them  necessitates  a  search  of  the  Clerk  of  the  House's  and/or  Secretary 
of  the  Senate's  reports  of  disbursements,  which  are  listed  chronologically  by 
voucher  number  and  usually  run  to  several  hundred  pages  per  each  6  month 
period,  over  the  applicable  period.  In  view  of  your  expressed  need  for  this 
information  as  rapidly  as  possible,  randonm  volumes  of  these  disbursements 
were  checked  for  representative  figures.  However,  it  should  be  noted  that  it  is 
impossible  to  determine  from  these  vouchers  the  exact  nature  of  the  service 
rendered  (i.e.,  whether  or  not  In  connection  with  a  particular  case)  since 
payments  are  given  for  "consulting  work"  without  any  further  breakdown. 

bur  research  uncovered  the  following  additional  instances  of  employment 
of  outside  counsel  by  the  Congress : 

Doniiroski  v.  Eastland,  387  U.S.  82  (1967). 

Petitioners  claimed  their  4th  Amendment  rights  had  been  violated  by  the 
Internal  Security  Subcommittee  of  the  Senate  Judiciary  Committee,  which  had 
allegedly  seized  certain  documents  in  their  possession  without  proper  authori- 
zation. The  Supreme  Court  upheld  absolute  immunity  for  Members  of  Congres.? 
in  the  performance  of  their  legislative  duties,  but  remanded  the  case  with 
respect  to  committee  employees  so  that  additional  facts  could  be  obtained  on 
their  participation. 

The  Judiciary  Committee  voted  to  retain  Roger  Robb.  of  Washington,  D.C.. 
as  counsel  in  the  case.  At  the  request  of  Senator  Eastland,  the  Rules  Committee 
authorized  payment  out  of  Judiciary  Committee  funds  for  attorney's  fees, 
expenses  and  assessed  court  costs  (Congressional  Record,  Vol.  118,  Part  8; 
March  22,  1972;  statement  of  Senator  Erwin). 

Mr.  Robb  is  also  cited  in  the  Congressional  Record  as  the  author  of  the 
brief  filed  by  Otto  Otepka  in  connection  with  his  efforts  to  gain  reinstatement 
with  the  State  Department  (see:  Congressional  Record,  Vol.  113,  Part  27, 
December  14,  1967). 

Mr.  Robb  was  joined  on  the  brief  by  United  States  Solicitor  General  Thur- 
good  Marshall,  Assistant  Attorney  General  Sanders,  and  David  L.  Rose,  of  the 
Justice  Department.  Other  Justice  Department  attorneys  worked  with  Mr. 
Robb  at  the  lower  court  level  [««&  nom.  Domhroski  v.  Burhank,  358  F.2d  821 
(D.C.C.  1966)]. 

Vnited  States  v.  McSurely,  473  F.2d  1178  (D.C.C.  1972) 

The  McSurelys  were  convicted  of  contempt  of  Congress  and  sentenced  to 
prison  terms  for  failing  to  produce  materials  which  had  been  subpoenaed  by 
the  Permanent  Subcommittee  on  Investigation.^  of  the  Senate  Government 
Operations  Committee.  On  appeal,  this  conviction  was  reversed,  the  Court 
finding  the  materials  on  which  tlie  subpoenas  had  been  based  had  been  seized 
unconstitutionally  in  violation  of  the  4th  Amendment. 

The  attorneys  for  the  government  in  United  States  v.  McSurely  are  listed 
as  Messrs.  John  E.  Drury  III  and  Stephen  W.  Grafman.  Assistant  U.S.  At- 
torneys, with  whom  Messrs.  Thomas  A.  Flannery,  U.S.  Attorney  at  the  time  the 
brief  was  filed,  and  .John  A.  Terry,  Assistant  U.S.  Attorney,  joined  on  the 
brief. 

However,  in  the  related  case  of  McSnreJv  v.  Mc.Clellan.  Civil  Action  No. 
516-69  (D.D.C.)  and  Criminal  Actions  Nos.  1376-69  and  1377-69,  the  Subcom- 
mittee apparently  retained  H.  .Tack  INIiller  of  Washington,  D.C.,  to  represent 
Chairman  McClellan  {Congressional  Record.  Volume  118.  Part  8.  Marr^h  22. 
1972;  statement  by  Senator  Ervin).  These  actions  were  later  dismissed  (Re- 
port of  the  .Joint  Committee  on  Congressional  Operations  identifying  Court 
Proceedings  and  Actions  of  Vital  interest  to  the  Congress,  cumulative  to  June 
30.  1973:  pp.  22-25). 
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Gravel  v.  United  States,  408  U.S.  606  (1972) 

This  case  involved  tlie  immunity  of  a  Senate  aide  with  respect  to  legislative 
acts  performed  at  the  request  of  a  Member  of  Congress.  The  Supreme  Court 
held  that  such  immunity  would  apply  to  the  aide,  so  long  as  the  activity  had 
a  valid  connection  with  the  legislative  process. 

Representing  Senator  Gravel  were  Robert  J.  Reinstein,  of  Philadelphia, 
Pennsylvania  ;  Charles  Fishman,  of  Washington,  D.C. ;  and  Harvey  L.  Silver- 
gate,  of  Boston,  Massachusetts.  Listed  as  of  counsel  were  Alan  M.  Dershowitz, 
of  Cambridge,  Massachusetts;  and  Norman  S.  Zulking  and  Roger  C.  Park,  of 
the  firm  of  Zulkind  and  Silvergate,  Boston,  Massachusetts. 

A  special  Senate  Committee  was  appointed  to  intervene  in  this  case  (S.Res. 
280,  adopted  March  23,  1972;  see  Congressional  Record,  Vol.  118,  Part  8). 
Senators  Ervin  and  Saxbe  argued  the  case  for  the  Senate  as  amicus  curiae  on 
behalf  of  this  Committee.  Outside  counsel  as.sisting  them  were  Philip  Kurland, 
a  noted  constitutional  law  authority  who  teaches  at  the  University  of  Chicago, 
and  Edward  I.  Rothschild,  of  Washington,  D.C. 

Senator  Gravel's  expenses  as  well  as  those  of  the  outside  counsel  were  paid 
by  the  Senate  from  the  contingent  fund  (S.Res.  280,  supra). 

Doe  V.  Mc2Iillan,  412  U.S.  306  (1973) 

The  House  District  of  Columbia  Committee  was  challenged  by  parents  of 
certain  students  whose  right  to  privacy  was  allegedly  violated  by  the  dis- 
semination of  a  House  Report  containing  derogatory  information  concerning 
them.  The  Supreme  Court  held  that  the  committee  Members  and  their  stafEs 
and  consultants  are  absolutely  immune  under  the  Speech  or  Debate  Clause  of 
the  Constitution  insofar  as  they  are  engaged  in  the  legislative  acts  of  compil- 
ing the  report,  refering  it  to  the  House,  or  voting  for  its  publication ;  however, 
the  clause  does  not  afford  absolute  immunity  from  private  suit  to  persons  who, 
with  authorization  from  Congress,  perform  functions  not  a  part  of  the  legis- 
lative process,  such  as  publicly  distributing  materials  that  infringe  upon  the 
rights  of  individuals. 

The  Committee  was  represented  by  Fred  M.  Vinson,  Jr.,  and  Robert  S. 
Erdahl,  of  the  firm  of  Reasoner,  Davis,  and  Vinson.  Washington.  D.C. ;  and 
by  William  C.  Cramer,  James  S.  Rubin.  Richard  Haber.  and  Benton  L.  Becker, 
of  the  firm  of  Cramer  and  Haber,  also  of  Washington. 

Eastland  v.   Fnited  States  Servicemen's  Fund,  U.S.  ,  43  L.W.  4635, 

decided  May  27, 1975. 

In  this  case  it  was  held  that  the  activities  of  the  Senate  Subcommittee  on 
Internal  Security,  individual  Members,  and  the  Committee's  Chief  Counsel  fall 
within  the  "legitimate  legislative  sphere"  of  action,  and  once  this  appears  are 
protected  by  the  absolute  prohibition  of  the  Speech  or  Debate  Clause  against 
being  "questioned  in  any  other  Place."  Such  activities  are  thus  immune  from 
.iudicial  interference.  Therefore  the  United  States  Servicemen's  fund  [USSF] 
could  not  challenge  Subcommittee  subpoenas  on  First  Amendment  grounds. 

At  the  lower  court  level  [suh  nom.  United  States  Servicemen's  Fund  v.  East- 
land. 488  F.2d  12.52  (D.C.C.  1973)].  Senator  Eastland  and  the  other  congres- 
sional defendants  were  represented  by  Justice  Department  attorneys.  However, 
before  the  U.S.  Supreme  Court.  Herbert  J.  Miller.  Jr..  Nathan  Lewis,  and  A. 
Raymond  Randolph.  Jr..  of  the  firm  of  Miller,  Cassidy,  Larroca  and  Lewin, 
were  hired  in  their  behalf. 

[NOTE  :  Under  2  U.S.C.  §  118.  the  Justice  Department  represents  congres- 
sional officers  at  their  request  in  actions  brought  against  them.  Thus  Congress 
is  free  to  at  anv  time  revoke  the  request  and/or  bring  in  outside  counsel  to 
handle  the  case.] 

State  Hif/hvaj/  Commissinn  of  Mis.9ouri  v.  Volpe.  470  F.2d  1099  (C.A.  8.  1073). 
The  8th  Circuit  Court  of  Appeals  enjoined  the  Secretary  of  Transportation 
and  the  Director  of  the  Office  of  Management  and  Budget  from  withholding 
from  the  State  of  Missouri  the  authority  to  obligate  its  apportioned  funds  imder 
the  Federal-Aid  Highway  Act  for  reasons  allegedly  related  to  the  status  of  the 
economv  and  the  need  to  control  inflationarv  pi-essures. 

Numerous  ^Members  of  Congress  subinitted  amicus  rurinr  briefs: 
1.  In  addition  to  several  states,  the  following  also  submitted  an  amicus  curiae 
brief  on  behalf  of  the  appellee:  Senator  Samuel  J.  Ervin.  Jr.,  Chairman,  Gov- 
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ernment  Opertions  Committee;  Senator  James  O.  Eastland,  President  Pro 
Tempore,  Chairman,  Judiciary  Committee;  Senator  Michael  J.  Mansfield,  Ma- 
jority Leader;  Senator  Robert  C.  Byrd,  Assistant  Majority  Leader;  Senator 
Jennings  Randolph,  Chairman,  Public  Works  Committee;  Senator  John  L. 
McClellan,  Chairman,  Appropriations  Committee;  Senator  Howard  W.  Cannon, 
Chairman,  Aeronautical  &  Space  Sciences  Committee;  Senator  Thomas  F. 
Eagleton,  Chairman,  District  of  Columbia  Committee :  Senator  J.  W.  Fulhright, 
■Chairman,  Foreign  Relations  Committee ;  Senator  Vance  Hartke,  Chairman, 
Veterans'  Affairs  Committee;  Senator  Henry  M.  Jackson,  Chairman,  Interior 
&  Insular  Affairs  Committee ;  Senator  Gale  W.  McGee,  Chairman,  Post  Office  & 
Civil  Service  Committee;  Senator  Warren  G.  Magnuson,  Chairman,  Commerce 
Committee;  Senator  Lee  Metcalf,  Chairman,  Joint  Committee  on  Congressional 
Organization ;  Senator  John  Sparkman,  Chairman,  Banking,  Housing  &  Urban 
Affairs  Committee:  Senator  Stuart  Symington;  Senator  Harrison  A.  Williams, 
Jr.,  Chairman.  Labor  &  Public  Welfare  Committee :  Representative  J.  J.  Pickle ; 
Representative  Benjamin  Rosenthal :  Representative  Morris  K.  Udall :  Senator 
John  A.  Stennis,  Chairman,  Armed  Services  Committee ;  Senator  Herman  E. 
Talmadge,  Chairman,  Agriculture  &  Forestry  Committee :  Senator  Frank  E. 
Moss,  Chairman,  Aeronautical  «&  Space  Sciences  Committee ;  Senator  Hubert 
H.  Humphrey  ;  Senator  John  V.  Tunney ;  Representative  William  V.  Alexander, 
Jr. :  Representative  Robert  F.  Drinan ;  and  Public  Citizen  Inc.   (479  F.  2d  1009) 

However,  the  only  attorney  listed  as  having  filed  on  behalf  of  an  aniicvs 
is  Alan  INIorrison,  or  Washington,  B.C..  for  Senator  Ervin  (479  F.2d  1099  at 
1101).  A  search  of  the  Conprcsi^innal  Record  and  discussions  of  this  case  un- 
covered no  further  outside  counsel. 

No  amicus  briefs  w-ere  filed  on  behalf  of  Members  of  Congress  in  connection 
with  the  one  impoundment  which   has  been  decided  by  the  Supreme  Court  to 

date.    Train   v.    Campaiqn.    Clean    Water,   Inc., ■   U.S.   ,   43   L.W.   4214, 

Docket  No.  73-1378,  decided  February  18,  1975. 

Senate  f^eJect  Committee  on  Presidential  Campair/n  Activities  v.  Nixon.  

F.  2d (D.C.C.,  No.  74-12.58,  decided  May  23, 1074) . 

This  was  an  action  by  the  so-called  "Watergate  Committee"  to  gain  access  to 
various  materials  in  the  Executive  Branch. 

For  the  most  part  the  Committee  was  represented  by  its  own  staff  counsel. 
However,  assisting  them  on  the  brief  were  Sherman  L.  Cohn,  a  professor  at  the 
Georgetown  University  Law  Center :  Eugene  Gressman,  a  professional  lecturer 
at  the  National  Law  Center.  George  Washington  University,  and  a  partner  in 
the  firm  of  Van  Arkel  and  Kaiser.  Washington.  D.C. :  and  Jerome  A.  Barron, 
professor  of  law  at  the  National  Law  Center.  George  Washington  University 
(Report  of  the  Joint  Committee  on  Congressional  Oenartions.  supra,  December 
1974.  p.  418). 

The  following  information  on  these  outside  counsel  is  taken  from  the  Direc- 
torv  of  Tjaw  Teachers.  1973.  published  by  West  Publishing  Company  and  Foun- 
dation Press.  Inc..  for  the  Association  nf  American  I/iw  Schools: 

Barron.  Jerome  A..  Prof.  George  Washincton  T'niv.  National  I^aw  Center. 
(202)  676-6908.  h.  19.33.  A.B..  19.55.  Tiifts  Coll.  r  IJ..B.,  19.58.  Yale;  LL.M..  I960. 
Geo.  Wash.  Admitted:  Massachusetts.  19.59:  District  of  Columbia,  I960.  Teach- 
ing Fellow.  Geo.  Wash..  10.50-60.  Law  Clerk.  Hon.  ISIarvin  Jmips.  Chief  Judsre, 
U.S.  Ct.  of  Claims.  1060-61  :  /Vssoc.  Cross.  :Murpbv  &  Smith.  Wasli..  D.C.  1961- 
62:  As.s't.  Prof..  Univ.  of  No.  Dak..  1062-64:  Visiting  Assoc.  Pmf.,  T^niv.  of  New 
Mexico.  1964-65:  Assoc.  Prof..  Geo.  AVash..  1065-68;  Prof..  1068-72:  Dean  and 
Prof..  Syracuse  T^niv..  10^2-73:  Prof..  Geo.  Wash.,  since  1973.  Subieots :  Ad- 
TTiinistrntive  Ijaw:  Civil  Proerdnre:  Constitutional  Tiaiv.  INIass  Communication 
Law:  Casps  and  Comment  (irith  Cillmor).  1969:  Freedom  of  the  Press  for 
Whom:.  1973.  :\Iember :  Chairman.  Sup.  Ct.  Dec.  Com.,  A.A.L.S..  1066-67: 
Phi  Beta  Kanna. 

Cohn.  Sherman  L..  Prof.  Gporgetown  Univ.  Law  Center,  b.  19,32.  B  S.i^.S.. 
1954:  J.D..  1957:  LL.Al.,  1060.  Gporgptown.  :\Tannr>-!ng  Ed..  Georrcetown  T;.  J. 
Admitted:  Virginia.  1057:  District  of  Columbia.  1057.  ^Ias<^pvs  Prorr..  Hporsfp- 
town.  1957-60.  Law  Clprk.  Hon.  Charlps  Fahy.  US.  Ct.  of  Ann..  D.  r,  Tir.. 
195"-58;  Ass't.  Sect.  Chief.  Appellntp  Spc,  Civil  Div.,  T^  S.  D^nf-.  of  JusHce. 
loH^_Rfj.  Assoc.  Pvof..  Geo^-"-ofown.  196.'^-68:  Prof.,  since  1068.  U.S.  Annv  Rps  . 
1051-67.  Cant.  Su1-n'p''ts :  Clinical  Trnel\i}iri:  Cnn^iet  of  Loirs;  Constitutional 
Lair;  Federal  Jurisdiction  ;  Legal  Clinics;  Pie  a  din  r/ ;  Pra.etice  and  Procedure; 
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Equitv.  Materials  on  Civil  Procedure.  1966,  196S,  1970,  1971,  1972  ;  Materials  in 
Constitutional  Law:  Federal  Judiciary  and  the  Federal-State  Concept,  1968; 
Common  Law  Foundation,  1971.  Member:  Amer.  Law  In.st.  Summer:  George- 
town :  American  Univ.  Chairman,  Appellate  Rules  Com.,  Fed.  Bar  Ass'n.,  since 
1964 ;  Chrm.,  Fed.  Rules  Com.,  Fed.  Bar  Assn.,  1965-66,  1969-71 ;  Jud.  Conf., 
D.  C.  Com.  on  Civil  Le.eal  Aid,  1963-67;  Com.  on  Legal  Aid  to  Indigents  in 
Civil  Cases.  1968:  Chairman,  Council  of  Fed.  Cts.,  Fed.  Bar  Ass"n.,  1967-68; 
Bd.  of  Trustees.  Legal  Aid  Soc,  Wash..  D.C,  1968-72;  Adv.  Com.  on  Civil 
Prac.  &  Proc,  .Tud.  Conf.,  D.C,  since  1968;  Adv.  Com.  on  Civil  Rules  &  Prac, 
D.C.  Sup.  Ct.,  since  1971. 

Gressman,  Eugene,  Professorial  Lect.  George  Wa.shington  Tniv.  National  Law 
Center,  (202)  466-8400.  b.  1917.  A.B.,  1938:  J.D..  1940,  Univ.  of  Mich.  Subjects: 
Supreme  Court  Practice.  (S).  Supreme  Court  Practice  (with  Stern)  4th  ed.,. 
1969.  Summer:  Univ.  of  Mich.  1969.  Partner,  Van  Arkel  &  Kaiser,  1828  L  St., 
N.W.,  Wash.,  D.C.  200.36. 

With  respect  to  all  these  ca.ses,  it  is,  as  noted  earlier,  difficult  to  determine 
the  amounts  paid  such  private  counsel.  General  appropriations  bills  do  not 
contain  a  breakdown  for  this  purpose,  and  it  appears  the  only  method  to 
adequately  determine  these  figures  would  be  to  total'  the  .sums  of  individual 
vouchers  submitted  by  such  counsel  over  the  period  in  question.  The  quantity 
of  vouchers  submitted  for  all  purposes  is  such  that  it  would  require  some 
time  to  perform  such  a  project. 

However,  from  a  random  check  of  these  vouchers,  it  appears  that  the  usual 
practice  is  to  pay  the  individuals  involved  a  consultant's  fee  on  a  "when 
actually  employed"'  basis.  For  example.  Prof.  Barron  received  $99.78  per  day 
when  actually  employed  for  his  work  with  the  Senate  Watergate  Committee 
(voucher  2380,  Report  of  the  Secretary  of  the  Senate  of  disbursements  made, 
January-June  1974,  p.  117).  Similarly  Prof.  Kurland  was  paid  $68  per  day^ 
plus  airfare,  for  his  work  with  the  Senate  Separation  of  Powers  Subcommittee 
of  the  Judiciary  Committee  (vouchers  1864  and  196.5.  Rep^n-t  of  the  Secretary 
of  the  Senate  of  disbursements  made.  January-June  1968). 

We  hope  the  preceding  information  will  be  useful  to  you. 

Rita  Ann  Reimer. 
Legislative  Attorneif- 


Exhibit  91 

Statutes   in    Five    States    Providing    State    Leoislatures    With    Litigating 

Counsel 

1.    OREGON   revised    STATUTES 

tlo.155  Participation  in  legal  proceedings  to  protect  legislative  interests. — 
When  deemed  necessary  or  advisable  to  protect  the  official  interests  of  the 
Legislative  Assembly,  one  or  more  legislative  committees,  or  one  or  more 
members  of  the  Legislative  Assembly,  the  committee  may  direct  the  Legislative 
Counsel  and  his  staff,  or  may  retain  any  member  of  the  Oregon  State  Bar.  to 
appear  in.  commence,  prosecute  or  defend  any  action,  suit,  matter,  cau.se  or 
proceeding  in  any  court  or  agency  of  this  state  or  of  the  United  States.  Ex- 
penses and  costs  incurred  pursuant  to  this  section  may  be  paid  by  the  com- 
mittee from  any  funds  available  to  tlie  committee. 

171.552  Judicial  enforcement  of  legislative  process:  order;  service— (1} 
Whenever  a  person  summoned  as  provided  in  ORS  171.510  fails  to  appear 
to  testify  or  fails  to  produce  any  books,  pa?»ers.  records  or  documents  as  re- 
quired, or  whenever  any  person  so  summoned  refuses  to  answer  any  question 
pertinent  to  the  subject  under  inquiry  before  either  house,  any  statutory 
committee,  and  standing  committee  of  either  house,  or  any  special  or  interim 
committee  created  by  both  houses,  the  house  or  committee,  in  liou  of  pro- 
ceeding un(?er  ORS  171.520.  may  apply  to  tlie  circuit  court  for  the  county 
in  which  the  failure  occurred  for  an  order  to  the  person  to  atten  and 
testify,  or  otherwi.se  to  comply  with  the  demand  or  request  of  the  house  oi' 
committee. 

(2)  The  application  to  the  court  shall  be  by  ex  parte  motion  irpon 
which   the  court   shall   make   an  order  requiring  the  per.son  again.st  whom  it 
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is  dii-ectetl  to  comply  with  the  demand  or  request  of  the  house  or  committee 
within  three  days  after  service  of  the  order,  or  within  sucli  further  time  as 
the  court  may  grant,  or  to  justify  tlie  failure  within  that  time. 

(3)  The  order  shall  be  served  upon  the  person  to  whom  it  is  directed  in 
the  manner  required  by  this  state  for  service  of  process,  which  service  is  re- 
quired to  confer  jurisdiction  upon  the  court.  Failure  to  obey  an  order  issued 
by  the  court  under  this  section  is  contempt  of  court. 

(4)  This  section  does  not  affect  the  exercise  of  the  powers  of  either  house 
under  section  16,  Article  IV,  Oregon  Constitution. 

2.    KANSAS    STATUTES 

46-1222 — Office  of  legislative  counsel;  nomination,  appointment,  removal, 
qualifications,  compensation  and  expense  of  legislative  counsel.  There  is  hereby 
established  the  oflice  of  legislative  counsel.  The  legislative  counsel  shall  be 
appointed  by  the  legislative  coordinating  council  for  a  term  of  four (4)  years, 
and  may  be  removed  by  the  legislative  coordinating  council  for  cause.  The 
appointment  and  removal  of  the  legislative  counsel  shall  be  made  by  a  vote 
of  five  (5)  members  of  the  legislative  coordinating  council.  The  legislative 
counsel  shall  be  appointed  from  a  panel  of  three  (3)  persons  selected  by  a 
nominating  committee  composed  of  the  chairman  of  the  senate  standing 
committee  on  judiciary,  a  minority  member  of  said  senate  committee  having 
seniority  thereon,  to  be  appointed  by  the  minority  leader  of  the  senate,  the 
chairman  of  the  house  standing  committee  on  judiciary,  a  minority  member 
of  said  house  committee  having  seniority  thereon,  to  be  appointed  by  the 
minority  leader  of  the  house,  and  the  chief  justice  of  the  supreme  court.  Of 
the  panel  of  three  (3)  persons  selected  by  the  nominating  committee,  not 
more  than  two  (2)  of  such  persons  shall  be  members  of  the  same  political 
party.  No  person  .shall  be  eligible  for  nomination  or  appointment  as  legislative 
counsel   unless : 

(«)  He  has  been  admitted  to  practice  law  in  Kansas  for  not  less  than  five 
(5)   years  prior  to  his  nomination. 

(?>)   He  is  admitted  to  practice  in  the  federal  court. 

In  addition  to  the  foregoing  qualifications,  in  considering  persons  for  nomi- 
nation, the  nominating  committee  shall  investigate  their  experience  in  legal 
research,  trial  and  appellate  practice  and  related  areas  in  order  that  nominees 
shall  possess  the  experience  and  judgment  deemed  necessary  to  fulfill  the  du- 
ties and  responsibilities  of  the  office.  The  nominating  committee  shall  further 
make  such  investigation  of  persons  considered  for  nomination  as  will  insure 
that  such  nominees  are  of  high  professional  standing.  The  legLslative  counsel 
shall  be  in  the  unclassified  service  of  the  Kansas  civil  service  act  and  shall  re- 
ceive compensation  fixed  by  the  legislative  coordinating  council,  and  such 
compensation  shall  not  be  subject  to  approval  of  the  state  finance  council. 
The  legislative  counsel  shall  receive  expenses  as  provided  by  law  for  non- 
legislator  officers  of  the  legislative  branch.  Such  compensation  and  expenses 
shall  be  paid  from  appropriations  for  the  legislature.  [L.  1974,  ch.  221,  §1; 
March  20.] 

Jf6-1223. — Same ;  legal  investigative  and  clerical  personnel ;  expenditures.  The 
legislative  coordinating  council  shall  provide  to  the  office  of  legislative  counsel 
legal,  investigative  and  clerical  personnel  as  required  to  carry  on  the  duties, 
functions  and  responsibilities  of  such  office.  Expenditures  provided  for  in 
this  act  shall  not  be  subject  to  approval  of  the  state  finance  council  nor  to 
approval  under  any  other  statute,  and  shall  be  paid  from  appropriations  for 
the  legislature.  [L.  1974,  ch.  211,  §2:  March  20.] 

-'f0-l22-'f. — Same :  duties  of  legislative  counsel ;  powers  and  standing  in  courts  ; 
representation  of  legislature,  when.  As  directed  by  the  legislative  coordinating 
council,  the  legislative  counsel  shall  represent  the  legislature,  or  either 
house,  thereof,  in  any  cause  or  matter.  In  cases  of  quo  warranto  and  man- 
damns  the  legislative  council  shall  have  the  same  powers  and  standing  in 
all  courts  of  this  state  as  any  county  attorney  or  district  attorney  has  in 
his  or  her  county  or  in  the  supreme  court  and  as  the  attorney  general  has 
in  any  court.  When  the  legislature  is  in  session,  either  house  thereof  b.v  its 
resolution,  or  both  houses  by  concurrent  resolution  may  authorize  the  legisla- 
tive coordinating  council  to  direct  the  legislative  council  to  bring  or  partici- 
pate in   any  cause  or   action  by  representing  the  legislature  or  either  house 
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thereof  or  the  legislative  ccorainating  council  in  any  court  of  this  state  or  of 
the  United  States.  AVhen  the  legislature  is  not  iu  session,  the  legislative  co- 
ordinating council  may  direct  the  legislative  counsel  to  bring  or  participate  in 
anv  cause  or  action  by  representing  the  legislature  or  either  house  thereof 
or  the  legislative  coordinating  council  in  any  court  of  this  state  or  of  the 
Uniter  States  in  accordance  with  directions  of  said  council.  The  legislative 
counsel  shall  render  unofficial  advisory  opinions  upon  such  legal  questions 
as  are  submitted  to  him  or  her  by  any  member  or  any  standing  or  special 
committee  of  the  legislature,  all  in  accordance  with  policies  to  be  established 
by  the  legislative  coordinating  council.  Upon  direction  of  the  legislative  co- 
ordinating council,  the  legislative  counsel  shall  as  as  couusel  to  special  com- 
mittees of  the  legislature  and  shall  provide  investigative  assistance,  conduct 
examination  of  witnesses  and  participate  in  committee  hearings  and  delibera- 
tions as  deemed  necessary  by  the  committee  chairpersons.  The  legislative 
counsel  shall  perform  such  other  duties  as  are  directed  by  the  legislative  co- 
ordinating council.  [L.  1974,  ch.  211,  §  3 ;  L.  1975,  ch.  278,  §  1;  May  3.] 

3.    NEVADA   EEVISED    STATUTES 

218.6811  Information  and  records  concerning  iniWc  funds;  availability  to 
director  of  icrjisiatire  counsel  bureau. — Upon  the  request  of  the  director  of  the 
legislative  counsel  bureau,  or  his  duly  authorized  representative,  every  elec- 
tive state  officer  in  the  State  of  Nevada,  very  broad  or  commission  provided 
for  by  the  laws  of  the  State  of  Nevada,  every  head  of  each  and  every  de- 
partment in  the  State  of  Nevada,  and  every  employee  or  agent  thereof,  acting 
by,  for,  or  on  account  of  any  such  office,  board,  commission  or  officer  receiving, 
paying  or  otherwise  controlling  any  public  funds  in  the  State  of  Nevada,  in 
wliole  or  in  part,  whether  the  same  may  be  funds  provided  by  the  State  of 
Nevada,  funds  received  from  the  Federal  Government  of  the  United  States 
or  any  branch,  bureau,  or  agency  thereof,  or  funds  received  from  private  or 
other  source,  shall  make  available  to  the  director  of  the  legislative  counsel 
bureau  all  books,  papers,  information  and  records  of  a  public  nature  under 
their  control  necessary  or  convenient  to  the  proper  discharge  of  the  duties  of 
the  director  of  the  legislative  counsel  bureau  under  this  chapter. 

[S:134:19.">3]  — (NRS  A  1963,  10.30) 

218.695  Legislative  counsels  Poicers  and  duties;  opinions. — The  legislative 
counsel  shall : 

1.  Have  the  powers  and  duties  assigned  to  him  in  this  chapter  and  chap- 
ters 219  and  220  of  NRS,  and  such  other  powers  and  duties  as  may  be  assigned 
to  him  by  the  legislature  and  the  legislative  commission. 

2.  T'pon  the  request  of  any  member  or  conmiittee  of  the  legislature 
or  the  legislative  commission,  give  his  opinion  in  writing  upon  any  question 
of  law,  including  existing  law  and  suggested,  proposed  and  pending  legislation 
which  has  become  a  matter  of  public  record  : 

(Added  to  NRS  by  1903,  1016;  A  196o.  1456) 

218.697  Commencement,  defense  of  actions,  proceedings  by  legislative  coun- 
sel  ichcn   directed    by   legislative   commission;   payment   of   costs,   expenses. — 

1.  "When  deemed  necessary  or  advisable  to  protect  the  official  interests  of  the 
legislature  or  one  or  more  legislative  committees,  the  legislative  commission 
may  direst  the  legi-slative  counsel  and  his  staff  to  appear  in,  commence, 
prosecute,  defend  or  intervene  in  any  action,  suit,  matter,  cause  or  proceeding 
in  any  court  or  agency  of  this  state  or  of  the  United  States. 

2.  Expenses  and  costs  incurred  pursuant  to  this  section  may  be  paid  by  the 
legislative  commission  from  the  legislative  fund. 

(Added  to  NRS  by  1965,  1461;  A  1971.  1546) 

218.6821  Subpena  power  of  legislative  commission;  witnesses'  fees  and 
mileage. — 

1.  In  the  discharge  of  any  duty  imposed  by  this  chapter,  the  legislative 
commission  shall  have  the  authority  to : 

(a)  Administer  oaths,  issue  subpenas,  compel  the  attendance  of  witnesses 
and  the  production  of  any  papers,  books,  accounts,  department  records,  docu- 
ments and  testimony ;  and 

(b)  Cause  the  deposition  of  witne.sses,  either  residing  within  or  without 
the  state,  to  be  taken  in  the  manner  pi-escribed  by  rule  of  court  for  taking 
depositions  in  civil  actions  in  the  district  courts. 
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2  In  case  of  disobedience  on  the  part  of  any  person  to  comply  with  any 
subpena  issued  in  behalf  of  the  legislative  connnission  or  on  the  refusal  of 
any  witness  to  testify  to  any  matters  regarding  which  he  may  be  lawtuU.v 
interrogated,  the  district  court  of  any  county,  or  the  Dudge  thereof,  shall,  on 
application  of  the  chairman  of  the  legislative  commission,  compel  obedience 
bv  proceedings  for  contempt,  as  in  the  case  of  disobedience  of  the  require- 
ments of  a  subpena  issued  from  such  court  or  a  refusal  to  testify  therein. 

3  Each  witness  who  appears  before  the  legislative  commission  by  its  order, 
other  than  a  state  ofTicer  or  employee,  shall  receive  for  his  attendance  the 
fees  and  mileage  provided  for  witnesses  in  civil  cases  in  courts  of  recoril, 
which  shall  be  audited  and  paid  upon  the  presentation  of  proper  claims  sworn 
to  by  such  witness  and  approved  by  the  secretary  and  chairman  of  the  legis- 
lative commission. 

(Added  to  NRS  by  196.->,  1462) 

4.    CALIFORNIA    GOVERNMENT   CODE 

Chapter  4    (commencing  with  Section  9^,00),   Part  1,   Division   2,   Title  2 

9400— As  used  in  this  chapter,  "committee"  means  a  committee  of  either 
the  Senate  or  Assembly,  a  joint  committee  of  both  houses,  or  when  any  of 
the   foregoing   committees   is   authorized    to   create   subcommittees,   a    subcom- 

9401 —A  subpena  requiring  the  attendance  of  any  witness  before  the  Senate, 
\ssembly  or  a  committee  may  be  used  by  the  President  of  the  Senate, 
Speaker  of  the  House,  or  the  chairman  of  any  committee  before  whom  the 
attendance  of  the  witness  is  desired. 

9402. — A  subpena  is  sufficient  if  it : 

(a)  States   whether   the   proceeding   is   before    the   Senate,    Assembly,   or   a 

committee. 

(b)  Is  addressed  to  the  witness. 

(c)  Requires  the  attendance  of  the  witness  at  a  time  and  place  certain. 

(d)  Is  signed  by  the  President  of  the  Senate,  Speaker  of  the  Assembly,  or 
chairman  of  the  committee  before  whom  atttendance  of  the  witness  is  desired. 

9403. — The  service  of  a  subpena  may  be  made  by  any  person  over  18  years  of 

"9404. (a)   The  members  of  any  committee  may  administer  oaths  to  witness 

in  any  matter  under  examination.  . 

(b)'  Anyone  authorized  to  administer  oaths  who  is  designated  by  the  chair- 
man of  a"  committee  may  administer  oaths   to  witnesses. 

(Amended  by  Stats.  1973.  Cli.  575.) 

9405.— If  any  witness  neglects  or  refuses  to  obey  a  subpena,  or  appearing, 
neglects  or  refuses  to  testify,  or  to  produce  upon  reasonable  notice  any 
material  and  proper  books,  papers  or  documents  in  his  possession  or  under 
his  control,  he  has  committed  a  contempt. 

9408. — If  the  contempt  is  committed  before  the  Senate  or  Assembly,  the 
Senate  or  Assembly  may  commit  him  for  contempt  by  resolution  entered 
on  the  Senate  or  Assembly  Journals,  as  the  case  may  be. 

9407. — If  the  contempt  is  committeed  before  a  committee  during  the  session 
of  the  Legislature,  the  committee  shall  report  the  contempt  to  the  Senate 
or  Assembly,  as  the  case  may  be,  for  such  action  as  may  be  deemed  necessary 
b.v  the  Senate  or  Assembly. 

■  9408. — If  the  contempt  is  committed  before  a  committee  when  the  Legislature 
is  not  in  session,  the  superior  court  in  and  for  the  county  in  which  any  in- 
quiry, investigation,  hearing  or  proceeding  may  be  held  by  the  committee  may 
compel  the  attendance  of  the  witness,  the  giving  of  testimony,  and  the  pro- 
duction of  books,  papers,  documents  and  accounts,  as  required  by  the  sub- 
pena issued  by  the  committee,  on  the  filing  by  the  committee  of  a  petition 
to  the  court  asking  that  the  witness  be  so  compelled. 

9409. — Any  witness  neglecting  or  refusing  to  attend  in  obedience  to  subpena 
may  be  arrested  by  the  Sergeant-at-Arms  and  brought  before  the  Senate.  As- 
sembly or  committee,  as  the  case  may  be.  The  only  warrant  or  authority 
necessary  authorizing  the  arrest  is  a  copy  of  a  resolution  of  the  Senate, 
the  Assembly  or  committee  signed  by  the  President  of  the  Senate,  Speaker 
of   the   Assembly   or    chairman    of   the   committee,    as    the   case   may    be,    and 
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couutersigiied  by  the  Secretary  of  the  Senate,  the  Chief  Clerk  of  the  Assembly 
or  a  majority  of  the  members  of  the  committee,  as  the  case  may  be. 

9410. — A  person  sworn  and  examined  before  the  Senate  or  Assembly,  or  any 
committee,  can  not  be  held  to  answer  criminally  or  be  subject  to  any  penalty 
or  forfeiture  for  any  fact  or  act  touching  which  he  is  required  to  testify. 
Any  statement  made  or  paper  produced  by  such  witness  is  not  competent 
evidence  in  any  criminal  proceeding  against  the  witness.  The  witness  can  not 
refuse  to  testify  to  any  fact  or  to  produce  any  paper  tguching  which  he  is. 
examined  for  the  reason  that  his  testimony  or  the  production  of  the  paper  may 
tend  to  disgrace  him  or  render  him  infamous.  Nothing  in  this  section  exempts 
any  witness  from  pro.secution  and  punishment  for  perjury  committee  by  him  on 
examination. 

1)411. — Every  State  department,  office,  board,  commission  or  bureau,  includ- 
ing The  Regents  of  the  University  of  California,  shall  discharge  any  person 
who  commits  a  contempt  before  any  conmiittee.  Such  person  shall  receive  no 
compensation  from  the  State  or  any  agency  thereof  for  services  rendered 
after    the    date    of    such    refusal. 

Xo  State  department,  office  board,  commission  or  bureau  including  The 
Regents  of  the  University  of  California,  shall  ever  employ  or  compensate  for 
services  any  person  who  has  at  any  time  prior  to  the  proposed  employment  or 
compensation  committed  a  contempt  before  any  committee. 

The  committee  shall  read  this  section  to  the  person  so  refusing,  and  shall 
certify  the  refusal  to  the  State  Personnel  Board  and  to  the  State  Controller. 
Upon  receipt  of  such  certificate,  the  State  Personnel  Board  shall  immediately 
notify  every  State  department,  office,  board,  conuuission  or  bureau,  including 
The  Regents  of  the  University  of  California,  by  whom  such  person  is  or  has 
at  any  time  been  employed. 

9412. — Every  person  who,  being  summoned  to  attend  as  witness  before 
the  Senate,  Assembly,  or  any  committee,  refuses  or  neglects,  without  law- 
ful excu.se,  to  attend  pursuant  to  such  summons,  and  every  person  who,  being 
present  before  the  Senate,  Assembly,  or  any  committee,  wilfully  refuses  to  be 
sonable  notice,  any  material  and  proper  books,  papers,  or  documents  in  his 
sworn,  to  answer  any  material  and  proper  question,  or  to  produce,  upon  rea- 
possession  or  under  his  control  is  guilty  of  a  misdemeanor. 

Every  member  of  the  Legislature  convicted  of  a  misdemeanor  under  this 
section,  in  addition  to  the  punishment  prescribed,  forfeits  his  office  and  is 
forever  disqualified  from  holding  any   office  in  the   State. 

9414. — Any  person  who  does  any  of  the  following  is  guilty  of  a  misdemeanor : 

(a)  Coerces  or  attempts  to  coerce  any  person  not  to  appear  as  a  witness 
before   any   committee. 

(b)  Deprives,  attempts  to  deprive,  or  threatens  to  de]n-ive  any  other  per- 
son, or  requests  any  employer  to  deprive  any  employee,  of  lawful  employment 
when  such  deprivation,  attempt,  threat  or  request  is  motivated  by  the  fact 
that  such  other  person  or  employee  is,  was,  or  may  become  a  witness  before 
a  committee.  This  section  shall  not  be  construed  to  prevent  any  employer 
from  di.scharging  an  employee  for  cause  nor  shall  it  be  construed  to  prevent 
a  labor  union  or  an  agent  thereof  from  requesting  the  dismissal  of  an  em- 
ployee when  such  request  is  motivated  by  a  cause  other  than  that  specified 
herein. 

(Added  by  Stats.  19."),  Ch.  680.) 

*  -1=  *  Sjs  *  If:  :5: 

§  10246. — Appearance  in  actions  proceedings,  approval.  The  Legislative  Coun- 
sel shall  not  appear  in  any  action  or  proceeding  in  the  courts  of  this  State  or 
of  the  United  States  without  the  prior  approval  of  the  Joint  Committee  on 
Legislative  Organization.  If  the  existence  of  said  committee  terminates  such 
approval  may  he  given  in  writing  by  the  Speaker  of  the  As.sembly  and  the 
President  pro  Tempore  of  the  Senate.  Nothing  in  this  section  .shall  prevent  the 
Legislature  fi*om  giving  its  approval  for  such  appearance  by  concurrent  reso- 
lution. (Added  Stats.  1951,  c  92.  p.  350,  §  1.  as  amended  Stats.  1959,  c.  220, 
§  5,  effective  May  1,  1959.) 

5.    L'TAH   REVISED    STATUTES 

36-12-lff.  Lcfjislnfire  general  counsel — QnaJificai ions— Pore ers,  fnncfions  and; 
duties. —  (1)   The   legislative   general   counsel   shall   be   a   lawyer   admitted   to 
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practice  law  in  tliis  state  and  shall  be  selected  without  reference  to  party 
affiliation  and  solely  on  the  grounds  of  fitness  to  perform  the  duties  of  his 
office. 

(2)  The  pov/ex'S.  functions,  and  duties  of  the  legislative  general  counsel 
shall  be : 

(a)  To  exercise  the  constitutional  authority  provided  in  Article  VI,  Sec. 
82,  of  the  Constitution  of  Utah. 

(b)  To  serve  as  legal  counsel  to  the  legislature,  any  of  its  committees  or 
subcommittees,  or  the  professional  legislative  staff  and  to  represent  the 
legislature,  any  of  its  committees  or  subcommittees,  or  the  professional  legis- 
lative staff  in  cases  and  controversies  before  courts  and  administrative  agen- 
cies and  tribunals. 

(c)  To  prepare  and  assist  in  thet  preparation  of  legislative  bills,  resolu- 
tions, memorials,  amendments,  and  other  documents  or  instruments  required 
in  the  legislative  i)rocess  and  give  advice  and  counsel  regarding  them  to  the 
legislature,  any  of  its  members  or  meml)ers-elect,  any  of  its  committees  or 
subcommittees,  or  the  professional  legislative  staff. 

(d)  To  keep  on  file  records  concerning  all  legislation  and  proceedings  of 
the  legislature  with  respect  to  this  legislation  and  subject  indexes  of  bills 
introduced  at  each  session  of  the  legislature. 

(e)  To  formulate  plans  for  the  revision,  clarification,  classification,  arrange- 
ment, codification,  annotation,  and  indexing  of  Utah  statutes,  and  submit  to 
each  general  session  of  the  legislature  a  report  concerning  these  matters,  in- 
cluding proposed  legislation  to  effectuate  the  recommendations. 

(f)  To  appoint  and  develop  a  professional  staff  within  budget  limitations. 

(g)  To  prepare  and  submit  the  annual  budget  request  for  such  office. 


Exhibit  93 

Watergate  Investigation — Court — Jurisdiction 

Public  Law  93-190;  S7  Stat.  736 
[S.  2641] 

An  Act  to  confer  jurisdiction  upon  the  district  court  of  tlie  United  States  of  certain  civil 
actions  broujrht  by  the  S<Miate  Select  Conniiittee  on  Presidential  Canipaiun  Activities, 
and  for  otlier  purposes 

Be  it  enacted  hy  the  Senate  and  Uousc  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That: 

(a)  The  District  Court  of  the  United  States  for  the  District  of  Columbia 
shall  have  original  jurisdiction,  without  regard  to  the  sum  or  value  of  the 
matter  in  controversy,  of  any  civil  action  heretofore  or  hereafter  brought  by 
the  Senate  Select  Committee  on  Presidential  Campaign  Activities,  which  was 
created  on  February  7,  1973,  by  Senate  Resolution  Numbered  60,  to  enforce 
or  secure  a  declaration  concerning  the  validity  of  any  subpoena  or  order  here- 
tofore or  hereafter  issued  by  said  Committee  to  the  President  or  the  Vice 
President  or  any  other  officer  of  the  United  States  or  any  officer  or  employee 
of  any  department  or  agency  of  the  United  States  to  procure  the  production 
before  the  said  Committee  of  any  information,  documents,  taped  recordings,  or 
other  materials  relevant  to  matters  the  said  Committee  is  authorized  to  in- 
vestigate, and  tlie  said  District  Court  shall  have  jurisdiction  to  enter  any  such 
judgment  or  decree  in  any  such  civil  action  as  may  be  necessary  or  appropriate 
to  enforce  obedience  to  any  such  subpoena  or  order. 

(b)  The  Senate  Select  Committee  on  Presidential  Campaign  Activities  shall 
have  authority  to  prosecute  in  its  own  name  or  in  the  name  of  the  United 
States  in  the  District  Court  of  the  United  States  for  the  District  of  Columbia 
any  civil  action  heretofore  or  hereafter  brought  by  said  Committee  to  enforce 
or  secure  a  declaration  concerning  the  validity  of  any  .subpoena  or  order  here- 
tofore or  hereafter  issued  by  said  Committee  to  the  President  or  Vice  President 
or  any  other  officer  of  the  United  States  or  any  officer  or  employee  of  any 
department  of  the  United  States  to  procure  the  production  before  the  said 
Committee  of  any  information,  documents,  taped  recordings,  or  other  materials 
relevant  to  the  matters  the  Committee  is  authorized  to  investigate,  and  pray 
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the  said  District  Court  to  enter  such  .iudgment  or  decree  in  said  civil  action 
as  mav  be  necessary  or  appropriate  to  enforce  any  siicli  subpoena  or  order. 

(c)   The  Senate  Select  Committee  on  Presidential  Campaign  Activities  may 
be  represented  by  such  attorneys  as  it  may  designate  in  any  action  prosecuted 
bv  said  Committee  under  this  Act. 
"  Approved  Dec.  IS,  1973.  

Exhibit  94 

Standing  Order  of  the  Senate,  S.  Jour.  572,  70-71,  May  28,  1928 

Resolved,  That  hereafter  any  committee  of  the  Senate  is  hereby  authorized 
to  bring  suit  on  behalf  of  and  in  the  name  of  the  United  States  in  any  court 
of  competent  jurisdiction  if  the  committee  is  of  the  opinion  that  the  suit  is 
necessary  to  the  adequate  performance  of  the  powers  vested  in  it  or  the  duties 
imposed  upon  it  by  the  Constitution,  resolution  of  the  Senate,  or  other  law. 
Such  suit  may  be  brought  and  prosecuted  to  final  determination  irrespective  of 
whether  or  not  the  Senate  is  in  session  at  the  time  the  suit  is  brought  or 
thereafter.  The  committee  may  be  represented  in  the  suit  either  by  such 
attorneys  as  it  may  designate  or  by  such  officers  of  the  Department  of  Justice 
as  the  Attorney  General  may  designate  upon  the  request  of  the  committee.  No 
expenditures  shall  be  made  in  connection  with  any  such  suit  in  excess  of  the 
amount  of  funds  available  to  the  said  committee.  As  used  in  this  resolution, 
the  term  "committee"  means  any  standing  or  special  committee  of  the  Senate, 
or  any  duly  authorized  subcommittee  thereof,  or  the  Senate  members  of  any 
joint  committee. 

Exhibit  95 

(Excerpts  From  the  Debates  on  H.R.  1328.  41st  Cong..  2d  Sess. : 
An  Act  to  Establish  the  Department  of  Justice) 

[From  the  Congressional  Globe,  Apr.  26,  1S70,  pp.  2994-2995] 

House  Debate  and  Passage 

department  of  justice 

Mr.  Jenckes.  I  am  instructed  by  the  Committee  on  Retrenchment  to  report 
back,  with  the  recommendation  that  it  do  pass,  the  bill  (H.R.  No.  1328)  to 
establish  a  department  of  justice. 

The  question  was  on  ordering  the  bill  to  be  engrossed  and  read  a  third 
time. 

The  bill  was  read.  In  its  first  section  it  proposes  to  establish  an  executive 
department  of  the  Government  of  the  T'nited  States,  to  be  called  the  department 
of  justice,  of  which  the  Attorney  General  shall  be  the  head.  His  duties,  salary, 
and  tenure  of  oflice  shall  remain  as  now  fixed  by  law,  except  so  far  as  they 
may  be  modified  l)y  this  act. 

The  second  section  provides  that  there  shall  be  in  said  department  an  oflftcer 
learned  in  the  law,  to  assist  the  Attorney  General  in  the  performance  of  his 
duties,  to  be  called  the  solicitor  general,  and  who,  in  case  of  a  vacancy  in  the 
office  of  Attorney  General,  or  in  his  absence  or  disability,  shall  have  power  to 
exerci.se  all  the  duties  of  that  office.  There  shall  also  he  continued  in  said 
department  the  two  other  officers,  learned  in  the  law.  called  the  assistants  of 
the  Attorney  General,  whose  duty  it  shall  be  to  assist  the  Attorney  General 
and  solicitor  geenral  in  the  performance  of  their  duties,  as  now  required  by 
law. 

The  third  section  provides  that  from  and  after  the  time  when  this  act  takes 
effect  the  Solicitor  of  the  Treasury  and  his  assistants,  the  Solicitor  of  Internal 
Revenue,  the  Naval  Solicitor  and  Judge  Advocate  General,  and  the  clerks, 
messengers,  and  laborers  employed  in  the  office  of  the  Attorney  General,  and  in 
the  offices  of  the  Solicitor  of  the  Treasury,  Naval  Solicitor,  and  Solicitor  of 
Internal  Revenue,  and  the  law  office  in  the  Department  of  State,  now  desig- 
nated as  the  examiner  of  claims  in  said  Department,  shall  be  transferred  from 
the  Departments  with  which  they  are  now  associated  to  the  department  of 
justice :  and  .said  officers  shall  exercise  their  ftmctions  under  the  supervision 
and  control  of  the  head  of  the  department  of  justice. 
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The  fourth  section  provides  that  questions  of  law  submitted  to  the  Attorney 
General  for  his  opinion,  except  questions  involving  a  construction  of  the  Con- 
stitution of  the  United  States,  may  be  by  him  referred  to  such  of  his  sub- 
ordinates as  he  may  deem  appropriate,  and  he  may  require  the  written  opinion 
thereon  of  the  officer  to  whom  the  same  may  be  referred ;  and  if  the  opinion 
given  by  such  officer  shall  be  approved  by  the  Attorney  General,  such  approval 
so  indorsed  thereon  shall  give  the  opinion  the  same  force  and  effect  as  belong 
to  the  opinions  of  the  Attorney  General. 

The  fifth  section  provides  that  whenever  the  Attorney  General  deems  it 
necessary,  he  may  require  the  solicitor  general  to  argue  any  case  in  which  the 
Government  is  interested  before  the  Court  of  Claims ;  and  as  to  cases  coming 
by  appeal  from  the  Court  of  Claims  to  the  Supreme  Court  of  the  United  States. 
it  shall  be  the  duty  of  the  Attorney  General  and  solicitor  general  to  conduct 
and  argue  them  before  that  court  as  in  other  cases  in  which  the  United  States 
is  interested.  And  the  Attorney  General  may,  whenever  he  deems  it  for  the 
interest  of  the  United  States,  conduct  and  argue  any  case  in  any  court  of  the 
United  States,  or  may  require  the  solicitor  general  or  any  officer  of  his  depart- 
ment to  do  so.  And  the  solicitor  general,  or  any  officer  of  the  department  of 
justice,  may  be  sent  by  the  Attorney  General  to  any  State  or  distiict  in  the 
United  States  to  attend  to  the  interests  of  the  United  States  in  any  suit  pend- 
ing in  any  of  the  courts  of  the  United  States,  or  in  he  courts  of  any  State,  or 
to  attend  to  any  other  interest  of  the  United  States :  for  which  service  they 
shall  receive,  in  addition  to  their  salaries,  their  actual  and  necessary  expenses 
while  so  absent  from  the  seat  of  Government,  the  account  thereof  to  be  verified 
by  affidavit. 

The  sixth  section  provides  that  whenever  a  question  of  law  arises  in  the 
administration  either  of  the  War  or  Navy  Department,  the  cognizance  of  which 
it  not  given  by  statute  to  some  other  officer  from  whom  the  head  of  either  of 
these  Departments  may  require  advice,  the  same  shall  be  sent  to  the  Attorney 
General,  to  be  by  him  referred  to  the  proper  officer  in  his  department  provided 
for  in  this  act,  or  otherwise  disposed  of  as  he  may  deem  proper.  AjkI  each 
head  of  any  Department  of  the  Government  may  require  the  opinion  of  the 
Attorney  General  on  all  questions  of  law  arising  in  the  administration  of  their 
respective  Departments. 

The  seventh  section  provides  that  the  duties  enjoined  upon  the  Auditor  of 
the  Post  Office  Department  by  the  fourteenth  section  of  the  act  entitled  "An 
act  to  change  the  organization  of  the  Post  Office  Department,  and  to  provide 
more  effectually  for  the  settlement  of  the  accounts  thereof,"'  passed  .July  2, 
1836,  shall  hereafter  be  performed  by  some  officer  of  the  department  of  justice, 
to  be  specially  designated,  under  the  direction  of  the  Attorney  General,  who 
shall  also  have  the  care  of  prosecutions  for  mail  depredations  and  penal  offenses 
against  the  postal  laws. 

The  eighth  section  provides  that  the  Attorney  General  is  hereby  empowered 
to  make  all  necessary  rules  and  regulations  for  the  government  of  said  depart- 
ment of  justice,  and  for  the  management  and  distribution  of  its  business. 

The  ninth  section  provides  that  the  several  officers  hereinliefore  transferred 
from  the  other  Departments  to  the  department  of  justice  shall  hold  their 
respective  offices  until  their  successors  are  dully  qualified:  and  the  solicitoi- 
general,  and,  whenever  vacancies  occur,  the  as.sistants  of  the  Attorney  General 
and  all  the  solicitors  and  assistant  solicitors  mentioned  in  this  act,  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate. 
All  the  other  officers,  clerks,  and  employes  in  the  said  department  shall  he 
appointed  and  be  removable  by  the  Attorney  General. 

The  tenth  section  provides  that  the  following  annual  salaries  shall  be  paid 
to  the  officers  hereinbefore  mentioned  :  to  the  solicitor  general.  $7..~)00 :  to  each 
of  the  assistants  of  the  Attorney  General,  .$5,000  each:  to  the  solieitor  of  the 
internal  revenue,  $5.000 :  and  to  the  other  officers  the  salaries  and  fees  now 
allowed  by  law:  and  the  Attorney  General  shall  be  allowed  a  stenogrnphie 
clerk,  with  an  annual  salary  of  $2,000,  and  he  may  appoint  three  additional 
clerks  of  the  fourth  class. 

The  eleventh  section  provides  that  all  moneys  hereafter  drawn  out  of  the 
Treasury  upon  the  requisition  of  the  Attorney  General  shall  be  disbursed  by 
such  one  of  the  clerks  herein  provided  for  the  Attorney  General  as  he  may 
designate;  and  so  much  of  the  first  section  of  the  act  making  appropriation*!, 
passed   March  3,   1859.  as  provides   that  moneys  drawn   out  of  the  Treasury 
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upon  the  requisition  of  the  Attorney  General  shall  be  disbursed  by  such  dis- 
bursing officer  as  the  Secretary  of  the  Treasury  may  designate  is  hereby 
repealed. 

The  twelfth  section  provides  that  it  shall  be  the  duty  of  the  Attorney  General 
to  make  an  annual  I'eport  to  Congress,  in  January  each  year,  of  the  business 
of  the  said  department  of  justice,  and  any  other  matters  appertaining  thereto 
that  he  may  deem  proper,  including  the  statistics  of  crime  under  the  laws  of 
the  United  States,  and,  as  far  as  practicable,  under  the  laws  of  the  several 
States. 

The  thirteenth  section  provides  that  the  superintendent  of  the  Treasury 
building  shall  provide  such  suitable  rooms  in  the  Treasury  building  as  may  be 
necessary  to  accommodate  the  officers  and  clerks  of  the  said  department,  or, 
to  the  extent  that  that  may  be  found  impracticable,  to  provide  such  rooms  in 
some  other  building  in  the  vicinity  of  said  Treasury  building. 

The  fourteenth  section  provides  that  the  Attorney  General  may  require  any 
solicitor  or  officers  of  the  department  of  justice  to  perform  any  duty  required 
of  siiid  department  or  any  officer  thereof;  and  the  officers  of  the  law  depart- 
ment, inider  the  direction  of  the  Attorney  General,  shall  give  all  opinions  and 
render  all  services  requiring  the  skill  of  i)ersons  learned  in  the  law  necessary 
to  enable  the  President  and  heads  of  the  Executive  Departments  to  discharge 
their  respective  duties :  and  shall,  for  and  on  behalf  of  the  United  States,  pro- 
cure the  proper  evidence  for.  and  conduct,  prosecute,  or  defend  all  suits  and 
proceedings  in  the  Supreme  Court  of  the  United  States,  and  in  the  Court  of 
Claims,  in  which  the  United  States,  or  any  officer  thereof,  is  a  party  or  may  be 
interested.  And  no  fees  shall  be  allowed  or  paid  to  any  other  attorney  or 
counselor  at  law  for  any  service  herein  required  of  the  officers  of  the  depart- 
ment of  justice. 

The  fifteenth  section  provides  that  the  supervisory  powers  now  exercised  by 
the  Secretary  of  the  Interior  over  the  accounts  of  the  district  attorneys, 
marshals,  clerks,  and  other  officers  of  the  courts  of  the  United  States  shall  be 
exercised  by  the  Attorney  General,  who  shall  sign  all  requisitions  for  the  ad- 
vance or  payment  of  moneys  out  of  tlie  Treasury,  on  estimates  or  accounts, 
subject  to  the  same  control  now  exercised  on  like  estimates  or  accounts  by  the 
rirst  Auditor  or  First  Comptroller  of  the  Treasury 

The  .s:ixteenth  section  provides  that  the  Attorney  General  shall  hnve  super- 
vi.sion  of  the  conduct  and  proceedings  of  the  various  attorneys  for  the  United 
States  in  the  respective  judicial  districts,  who  shall  make  report  to  him  of 
their  proceedings,  and  also  of  all  other  attorneys  and  counselors  employed  in 
any  cases  or  business  in  which  the  United  States  may  be  concerned. 

The  seventeenth  section  provides  that  it  shall  not  be  lawful  for  the  Secretary 
of  either  of  the  Executive  Departments  to  emnloy  attorneys  or  counsel  at  the 
expense  of  the  United  States:  but  such  Departments,  when  in  need  of  counsel 
or  advice,  shall  call  upon  the  department  of  justice,  the  officers  of  which  shall 
attend  to  the  same;  and  no  counsel  or  attorney  fees  shall  hereafter  be  allowed 
to  any  person  or  persons,  besides  the  respective  district  attornevs  and  assistant 
district  attorneys,  for  services  in  such  capncitv  to  thp  United  States,  or  any 
branch  or  dppartment  of  the  Government  thereof,  unless  authorized  by  law. 
and  then  onlv  on  the  certificate  of  the  Attorney  General  that  such  services  were 
actuallv  rendered,  and  that  the  same  could  not  be  performed  bv  the  Attorney 
General  or  solicitor  general,  or  the  officers  of  the  department  of  iustice.  or  by 
"the  district  attorney.  And  everv  attornev  and  couns<^1or  who  shall  be  snppially 
retained  under  the  authoritv  of  the  denartment  of  justice  to  assist  in  the  trial 
of  any  case  in  which  the  Government  is  interest'^d  shall  receive  a  commission 
from  the  head  of  said  denartment  as  a  special  assistant  to  the  Attorney 
'Geupral.  or  to  some  one  of  the  district  attornev?;.  as  the  nature  of  the  appoint- 
ment may  require,  and  sb^ll  takf  the  oath  renuired  bv  law  to  be  taken  bv  the 
-district  attorney,  and  shall  be  subject  to  all  the  liabilities  imposed  upon  such 
offi^-ers  bv  law. 

Thp  eighteenth  section  provides  that  the  Attorney  General  shall  from  time 
to  time  cause  to  bp  edited  and  pr'n^ed  an  edition  of  one  thousand  oopips  at  the 
f^overnment  Printius  Officp  of  such  of  the  opinions  of  thp  law  offi^^ers  herein 
authorized  to  be  given  as  he  mav  deem  valuablp  for  pres^rvatioTi.  in  volumes 
whif^h  shall  be  as  to  the  size,  onniitv  of  paper,  printinfr  and  bindinsr.  of  uniform 
stvlp  and  appparance.  as  nearly  as  practicable,  with  thp  eiirhtb  volume  of  said 
opinions,  published  by  Robert  Farnham  in  the  year  ISfiS,  which  volume  shall 
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contain  proper  head-notes,  a  complete  and  full  index,  and  such  foot-notes  as 
the  Attorney  General  may  approve.  Such  volumes  shall  be  distributed  in  such 
manner  as  the  Attorney  General  may  from  time  to  time  prescribe. 

The  nineteenth  and  last  section  provides  that  this  act  shall  take  effect  and 
be  in  force  from  and  after  the  1st  day  of  July,  1870. 

The  SrEAKER.  The  morning  hour  has  expired. 


[From  the  Congressional  Globe,  Apr.  27,  1S70,  pp.  3034-3039] 
Department  of  Justice 

The  Speaker.  The  regular  order  being  called,  the  morning  hour  has  now 
begun,  and  the  pending  question  is  House  bill  No.  1328,  to  establish  a  depart- 
ment of  justice,  reported  yesterday  from  the  Committee  on  Retrenchment  by 
the  gentleman  from  Rhode  Island,  [Mr.  Jenckes.J 

The  question  was  on  ordering  the  bill  to  be  engrossed  and  read  a  thii-d  time. 

Mr.  Jenckes.  Mr.  Speaker,  I  wish  to  explain  to  the  House  as  briefly  as  may 
be  the  scope  and  purpose  of  this  bill.  It  does  not  propose  to  create  a  new 
department  in  this  Government,  but  simply  to  transfer  to  an  existing  Depart- 
ment some  things  properly  belonging  to  it,  but  which  are  now  scattered  through 
other  Departments.  It  proposes  to  make  one  symmetrical  whole  of  the  law 
department  of  this  Government ;  and  in  order  to  understand  its  application  to 
the  existing  state  of  things  I  will  review  the  history  and  origin  of  these  law 
ofl5cers. 

Under  the  judiciary  act  of  1789  it  was  provided  that  a  law  oflScer  should  be 
appointed  in  each  district  of  the  United  States,  to  be  called  the  district  attorney, 
and  that  a  person  learned  in  the  law  should  be  appointed  an  Attorney  General 
of  the  United  States ;  one  chief  law  officer  at  the  seat  of  the  Government,  witli 
subordinate  law  oflicers  in  each  district  of  the  United  States.  That  continued 
to  be  the  law  force,  if  I  may  use  the  phrase,  of  this  Government  from  1789  down 
to  1830.  In  that  year  an  act  was  passed  to  establish  the  office  of  solicitor  of  the 
Ti-easury.  The  tradition  concerning  the  passage  of  that  law,  as  I  have  heard 
it,  is  that  it  was  passed  to  create  an  office  for  a  particular  person,  in  the 
expectation  of  reconciling  the  hostility  breaking  out  between  the  then  President 
and  Vice  President  of  the  United  States.  The  office  was  created,  but  the  hoped- 
for  result  was  not  obtained.  In  many  respects  that  statute  was  anomalous.  It 
created  a  law  officer  in  one  Department  of  the  Government  for  certain  purposes, 
placing  him  to  a  certain  extent  under  the  authority  of  the  Attorney  General, 
but  to  a  greater  extent  making  him  independent.  These  continued  to  be  the 
principal  law  oflicers  until  the  establishment  of  the  Court  of  Claims,  in  1855, 
when  it  became  necessary  in  order  to  have  the  Government  properly  repre- 
sented before  that  court  to  have  a  solicitor  to  manage  its  cases.  Subsequently 
an  assistant  solicitor  was  created.  The  law  business  of  the  Government  in- 
creased, and  in  18.59  an  act  was  pas.sed  authorizing  the  appointment  of  an 
assistant  attorney  general. 

At  the  commencement  of  the  rebellion,  therefore,  the  law  officers  of  the 
Government  were  the  Attorney  General,  the  solicitor  of  the  Treasury,  the 
solicitor  of  the  Court  of  Claims,  and  the  assistant  attorney  general.  In  1861. 
there  being  a  pressure  upon  the  law  department,  the  Attorney  General  wa  >' 
authorized  to  employ  assistants  to  the  district  attorneys,  and  under  this  powyr 
eminent  lawyers  were  employed  in  different  parts  of  the  United  States  to 
conduct  special  cases  in  each  of  the  districts.  At  this  time  the  law  business  of 
the  Government  greatly  outgrew  the  capacity  of  the  persons  authorized  to 
transact  it,  and  the  number  of  outside  counsel,  if  I  may  use  the  phrase,  ap- 
pointed subsequent  to  1861  was  greater  than  all  the  commissioned  law  officers 
of  the  Government  in  every  part  of  the  country.  The  attention  of  the  Com- 
mittee on  Retrenchment,  soon  after  its  organization  in  the  Thirty-Ninth  Con- 
gress, was  called  to  the  great  expense  the  Government  was  put  to  by  the 
employment  of  these  extra  counsel.  They  required  reports  from  the  different 
Departments  by  order  of  the  House,  and  they  obtained  some  knowledge  of  the 
extent  to  which  this  power  was  used,  if  not  in  some  cases  abused. 

Early  in  the  Fortieth  Congress  a  bill  was  prepared  to  remedy  this  evil,  and 
referred  to  the  Committee  on  Retrenchment ;  and  a  similar  bill  with  the  same 
design  was  offered  by  the  gentleman  from  Ohio,  [JNIr.  Lawrence,]  and  referred 
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to  the  Committee  on  the  Judiciary.  These  bills  had  the  same  purpose  and  the 
same  scope.  They  were  referred  to  subcommittees  of  these  committees,  which 
consolidated  them  into  one  bill.  And  if  the  Judiciary  Committee  had  been  called 
for  reports  in  the  last  Congress  the  bill  of  thQ  gentleman  from  Ohio  would  have 
been  reported.  But  neither  of  those  committees  was  called  after  the  bill  was 
perfected  during  the  Fortieth  Congress.  This  bill  was  again  introduced  during 
the  present  Congress,  and  early  referred  to  the  Committee  on  Retrenchment, 
who  now  report  it.  The  special  reason  why  they  have  reported  it  earlier  than 
any  other  relating  to  the  organization  of  the  Department  is  the  great  expense 
the  Government  have  been  put  to  in  the  conduct  of  the  numerous  litigations 
involving  titles  to  property  worth  millions  of  dollars,  rights  to  personal  liberty, 
and  all  the  numerous  litigations  which  can  arise  under  the  law  of  war.  It  has 
been  impossible,  with  the  force  created  by  law,  to  attend  to  these  matters 
properly  in  the  various  courts  of  the  United  States. 

To  give  the  House  some  idea  of  the  magnitude  of  this  business  I  will  state 
the  results  obtained  from  the  reports  communicated  to  the  Hou.se  and  to  the 
committee  by  the  officers  of  the  Treasury.  These  have  been  presented  at  two 
different  times,  one  terminating  at  the  close  of  the  year  1867  and  the  other 
embracing  the  years  1S68  and  1869.  From  a  report  made  to  the  House  by  the 
Secretary  of  the  Trea.sury,  in  answer  to  a  resolution  passed  February  11.  1868, 
it  appears  that  there  had  been  allowed  or  paid  for  extra  legal  services, 
through  the  First  Comptroller's  Office,  from  January  2,  1864,  to  February  19, 
1868,  the  sum  of  $64,986  86 :  that  there  was  paid  through  the  Commissioner  of 
Customs,  between  May  4,  1860,  and  January  16,  1867,  the  sum  of  $55,400  26; 
that  there  was  paid  through  the  same  channel  for  captured  and  abandoned 
property,  from  September  4,  1865,  to  December  28,  1867,  the  sum  of  $112,841  15. 
There  were  paid  under  the  authority  of  the  Attorney  General  the  following 
sums:  for  assistance  to  the  Attorney  General  in  1866-67,  $14,645;  for  special 
counsel  to  assist  the  district  attorneys  between  the  years  1861  and  1867, 
$57,739  50;  for  assistant  district  attorneys  between  the  years  1861  and  1867, 
$91,928  99 ;  for  special  coun.sel,  $6,500.  There  was  paid  through  the  State  Depart- 
ment, between  the  years  1861  and  1867,  $71,148  66.  The.se  various  sums  make  a 
total  of  extra  law  expen.ses,  principally  for  three  or  four  years,  of  $475,190  42. 

Mr.  Van  Wyck.  Will  the  gentleman  allow  me  to  ask  a  question? 

Mr.  Jenckes.  Certainly. 

Mr.  Van  Wyck.  Is  there  any  provision  in  this  bill  to  prevent  the  recurrence 
of  charges  of  the  same  nature? 

Mr.  Jenckes.  This  bill  is  shaped  for  that  purpose,  to  cut  off  all  this  outside 
work.  In  the  years  1868  and  1869  these  sums  were  proportionally  increased 
instead  of  being  diminished.  In  1868-69  there  were  paid  through  the  office  of 
tlie  Commissioner  of  Customs,  out  of  the  appropriation  for  the  collection  of  the 
revenue,  $43,290;  for  services  in  1868  in  the  cases  relating  to  captured  and 
abandoned  property,  $19,462,  and  in  the  cases  relating  to  the  cotton  laws, 
$11,868  28:  in  1869.  for  captured  and  abandoned  property,  $39,447  56:  from 
April  10,  1868.  to  February  5.  1869,  recovery  of  confederate  property  in  foreign 
countries.  .$21,913  01.  There  were  expended  during  1868-69  by  the  War  Depart- 
ment, for  the  services  of  counsel,  the  sum  of  .$21,409  37 ;  by  the  internal  revenue 
department,  .$.58,197  24 :  for  miscellaneous  services.  Treasury  Department, 
$13,168  65;  for  the  United  States  district  attornevs  employed  by  the  Treasury 
in  1868-69.  $22,709  50 ;  for  additional  counsel  in  1868.  .?2,550.  In  connection  with 
the  Post  Office  Department  there  were  expended  $5,002  83. 

In  these  two  years,  the  sum  expended  for  this  extra  counsel  was  $258,038  44, 
equal  to  the  sum  of  $129,000  per  annum,  in  addition  to  the  salaries  of  the 
regular  law  officers  of  the  Government.  The  whole  amount  thus  expended  from 
1864  to  1869,  principally  in  that  period,  although  some  small  sums  were  ex- 
pended previously,  was  $733,208  86.  This  is  the  amount,  so  far  as  we  have  been 
able  to  obtain  it  from  the  Treasury  Department.  There  were  a  large  number 
of  outstanding  contracts  with  counsel  for  fees  at  the  time  of  making  these 
reports,  large  amounts  for  fees  in  what  are  called  the  sugar  cases  in  Louisiana 
and  the  champagne  and  sherry  cases  in  New  York,  and  other  revenue  ca.ses  of 
the  same  character.  The  officers  of  the  Treasury  informed  the  committee  that 
it  would  be  impossible  to  state  the  amount  of  their  actual  liabilities  at  the 
present  time ;  but  judging  from  the  returns  which  we  have,  we  estimate  that 
these  additional  outstanding  claims  are  at  least  $100,000,  and  perhaps  nearer 
$200,000. 
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Mr.  Arnell.  I  desire  to  ask  tlie  gentleman  to  tell  us  the  amount  paid  by  the 
quartermaster's  department  for  looking  after  abandoned  property,  particularly 
after  the  southern  railroads? 

Mr.  Jenckes.  We  have  no  returns  of  that  expenditure.  We  have  only  got  the 
fees  of  counsel  as  they  have  been  paid  at  the  Treasury  Department.  We  have 
not  been  able  to  get  the  sums  expended  in  the  manner  indicated  by  the  gentle- 
man because  no  return  has  come  to  the  officers  of  the  Treasury  in  that  specific 
form  which  shows  what  has  been  paid  for  counsel's  fees. 

One  of  the  objects  of  this  bill  is  to  establish  a  stafC  of  law  officers  sufficiently 
numerous  and  of  sufficient  ability  to  transact  this  law  business  of  the  Govern- 
ment in  all  parts  of  the  United  States.  We  have  now  in  the  Attorney  General's 
department  the  Attorney  General  himself  and  two  assistants.  We  propose  to 
create  in  that  department  a  new  officer,  to  be  called  the  solicitor  general  of 
the  United  States,  part  of  whose  duty  it  shall  be  to  try  these  cases  in  what- 
ever courts  they  may  ai-ise.  We  propose  to  have  a  man  of  sufficient  learning, 
ability,  and  experience  that  he  can  be  sent  to  New  Orleans  or  to  New  York, 
or  into  any  court  wherever  the  Government  lias  any  interest  in  litigation,  and 
there  present  the  case  of  the  United  States  as  it  should  be  presented.  We  do 
not  complain  that  the  officers  of  the  Government  have  heretofore  employed 
these  leading  counsel,  nor  of  the  amount  of  fees  paid  to  them  in  some  cases.  It 
seemed  impossible  to  transact  the  business  of  the  Government  properly  without 
having  their  assistance :  and  if  they  employed  eminent  counsel,  taking  them  out 
of  their  regular  business,  for  the  Government  service,  it  was  only  reasonable 
to  pay  them  what  seem  at  first  siglit  to  have  been  large  fees. 

But  the  evil  was  in  the  fact  tliat  the  necessity  existed  for  going  outside  of 
tlie  proper  law  force  of  the  Government,  that  the  Government  could  not  always 
command  the  services  of  men  of  sufficient  ability  and  learning  to  transact  its 
law  business.  We  believe  that  the  addition  of  this  officer  would  be  sufficient  to 
keep  well  in  hand  the  business  of  the  United  States  in  its  own  courts.  Of  course 
he  cannot  perform  all  the  duties  himself.  In  some  cases  extra  counsel  may  be 
reqiiired.  but  the  district  attorneys  with  his  assistance  can  generally  perform 
these  duties ;  and  we  provide  that  if  the  Attorney  General,  imder  the  authority 
given  him  by  existing  law,  shall  employ  assistant  counsel  in  any  district  he  shall 
designate  tliose  counsel  as  assistant  district  attorneys  or  assistants  to  the 
Attorney  General,  and  give  them  commissions  as  sucli  in  the  special  business 
with  which  they  are  cliarged,  in  order  that  they  may  be  resiwnsible  to  him  and 
to  the  Government  for  the  performance  of  their  duties.  The  committee  have 
been  convinced  most  thoroughly  by  our  investigations  that  no  person  should  be 
charged  with  the  conduct  of  litigation  in  behalf  of  the  T'nited  States  unless  he 
holds  a  commission  under  the  United  States  and  is  responsible  to  the  law  and 
the  proper  authorities.  By  this  scheme  we  hope  to  have  a  law  department  equal 
to  the  present  emergencies  of  the  law  business  of  the  country. 

Ml'.  Logan.  I  desire  to  ask  the  gentleman  a  question.  T  see  from  his  argu- 
ment that  he  has  investigated  this  matter  most  thoroughly,  and  I  see  by  the 
bill  that  the  Judge  Advocate  General  and  the  naval  solicitor  are  included. 
NoAT.  I  would  ask  the  gentleman  if  in  organizing  a  department  of  justice  to 
be  called  the  department  of  law  they  include  the  .Tudge  Advocate  General  and 
tiie  naval  solicitor,  why  not  include  all  officers  of  that  class  who  are  necessarv? 

^Ir.  .Texckes.  If  the  gentleman  will  hear  mv  explanation  of  that  part  of  the 
bill  I  think  he  will  be  satisfied;  if  not,  I  will  hear  any  amendment  he  may 
desire  to  offer,  and  allow  him  to  submit  it  to  the  House. 

Mr.  Logan.  I  beg  your  pardon.  I  thought  you  were  treating  the  subject 
generally. 

Mr.  .Tenckes.  I  am  giving  generallv  the  reasons  why  the  Committee  on  Re- 
trenchment thought  that  this  evil  which  I  have  already  explained  should  be 
corrected  as  soon  as  practicable  and  in  as  efficient  a  manner  as  possible. 

Upon  looking  into  the  question  further  thev  fnpnd  thp  other  difficultv  indi- 
cated by  the  ouestion  of  the  gentleman  from  Illinois.  r^''r.  Logan  :1  that  Is, 
that  we  have  gone  on  creating  law  offir-ers  in  the  different  Departments  of  this 
Government  who  are  entirely  independent  of  the  head  of  the  law  department 
and  of  the  Attorney  General  of  the  ITnited  States.  Following  the  nrecedent  set 
in  the  creation  of  the  solicitor  of  the  Treasurv  by  the  act  of  1S30,  we  liave 
fiuthorized  the  appointment  of  on  assistant  solicitor  of  the  Treasury,  and  also 
a  soiifitor  of  tlip  Internal  Revenue  Bureau:  and  during  the  war  we  had  a 
solicitor  of  the  War  Department  and  an  assistant  solicitor  of  the  War  Depart- 
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ment.  In  both  of  these  last  named  cases  the  Government  was  fortunate  in 
secui-ing  without  great  expense  the  services  of  accomplished  lawyers,  equal  to 
the  performance  of  any  duties  required  of  the  law  officers  of  the  Government. 
We  also  created  a  law  officer  for  the  Navy  Department,  and  in  the  course  of 
time  a  law  officer  has  been  created  for  the  Post  Office  Department,  charged 
with  special  duties. 

I  need  not  dwell  upon  the  manner  in  which  these  officers  have  performed 
their  duties.  I  have  no  doubt  they  have  performed  them  to  the  best  of  their 
ability  and  honestly  in  every  case.  But  we  have  found  that  there  has  been  a 
most  unfortunate  result  from  this  separation  of  law  powers.  We  find  one 
interpretation  of  the  laws  of  the  United  States  in  one  Department  and  another 
interpretation  in  another  Department.  In  fact,  we  had  brought  to  our  notice 
here  early  in  the  session  an  instance  of  different  opinions  upon  the  same  subject, 
where  the  Paymaster  General  of  the  Army  obtained  one  opinion  from  one  law 
officer  and  another  officer  of  the  Government  obtained  from  another  law  officer 
a  different  opinion  upon  the  same  subject,  neither  obtaining  the  opinion  of  the 
Attorney  General,  who  ought  to  have  been  consulted.  The  consequence  is  a 
difference  of  opinion  and  a  difference  of  advice  in  each  case  upon  the  same 
statute. 

We  have  found,  too,  that  these  law  officers,  being  subject  to  the  control  of 
the  heads  of  the  Departments,  in  some  instances  give  advice  which  seems  to 
have  been  instigated  by  the  heads  of  the  Department,  or  at  least  advice  which 
seems  designed  to  strengthen  the  resolution  to  which  the  head  of  the  Depart- 
ment may  have  come  in  a  particular  instance.  We  found  one  most  remarkable 
case,  or  the  chairman  of  the  committee  [Mr.  Welker]  did,  when  he  went  to 
California,  in  the  case  of  a  lease  of  land  in  San  Francisco,  which  was  said  to 
have  been  done  upon  the  advice  of  a  former  solicitor  of  the  Treasury.  Upon 
producing  the  letter  of  the  solicitor  it  was  found  that  it  did  not  contain  any 
such  advice,  although  it  had  evidently  been  so  worded  as  to  seem  to  sanction 
this  act  of  his  chief,  and  the  committee,  Tipon  looking  further,  found  that 
there  was  no  authority  in  any  law  for  the  Secretary  to  act  in  the  manner  he 
did ;  and  it  would  have  been  strange  if  he  had  so  acted  under  the  advice  of  any 
law  officer. 

Mr.  Maynard.  Does  the  gentleman  think  it  peculiar  to  this  country  for  a  law 
officer  to  give  an  opinion  to  sustain  the  attitude  of  his  superior?  Has  it  not 
been  done  more  than  once  in  the  office  of  the  Attorney  General  of  the  United 
States? 

Mr.  Jexckes.  I  have  not  made  any  charge  against  any  of  the.se  officers.  It  is 
a  misfortune  that  such  should  be  the  ca.se,  whether  with  legal  or  with  other 
officer.s.  It  is  a  misfortune  that  there  should  be  different  constructions  of  the 
laws  of  the  United  States  by  different  law  officers  of  the  United  States.  Whether 
the  opinion  of  the  Attorney  General  be  right  or  wrong,  it  is  an  opinion  which 
ought  to  be  followed  by  all  the  officers  of  the  Government  until  it  is  reversed 
by  the  decision  of  some  competent  court.  It  is  for  the  purpose  of  having  a  unity 
of  decision,  a  unity  of  jurisprudence,  if  I  may  use  that  expression,  in  the 
executive  law  of  the  United  States,  that  this  bill  proposes  that  all  the  law 
officers  therein  provided  for  shall  be  subordinate  to  one  head. 

The  question  the  gentleman  asked  has  deeper  significance,  however,  and  the 
idea  should  be  imderstood  and  borne  in  mind  in  considering  every  part  of  this 
l)ill.  The  head  of  a  Department  moy  act  according  to  his  own  judgment,  with  or 
without  the  advice  of  his  solicitor,  and  contrary  to  the  advice  of  the  Attorney 
General.  If  he  does,  he  is  responsible  to  the  President  of  the  United  States 
for  what  he  does  as  the  head  of  a  Department,  and  to  nohodv  else.  But  we  pro- 
pose that  if  he  takes  advice  at  all.  if  he  wishes  to  be  fortified  bv  the  opinion 
of  law  officers,  then  he  shall  go  to  the  fountainhead  and  r(»ceive  the  opinion  of 
the  chief  law  officer  of  the  Government,  and  then  act  upon  it  or  not.  upon  his 
own  responsibilitv.  This  bill,  if  it  shall  become  a  law,  will  have  that  effect, 
which  we  deem  will  be  highly  beneficial. 

Mr.  INLwxARn.  The  gentleman  will  understand  the  idea  T  had  in  my  mind, 
when  I  remind  him  of  the  anecdote  of  a  former  President  who  sent  word  to  his 
Attorney  General  that  if  he  could  not  find  law  for  a  particular  policy  he  (the 
President)  would  find  an  Attorney  General  who  could  find  law  for  it. 

Mr.  .Texpkes.  I  have  heard  such  anpcdntes.  It  is  true  that  the  head  of  a 
Department  or  the  President  may  act  oji  his  own  responsibility,  but  he  rannof 
in   such   a    case   shelter   himself  behind   the   opinion   of  a    solicitor.   This   bill 
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proposes  to  transfer  these  several  solicitors  from  the  Departments  in  which 
they  are  now  located  and  to  place  them  under  the  control  of  the  Attorney 
General,  as  the  head  of  the  department  of  justice;  that  any  advice  or  le^al 
opinion  which  may  be  souglit  by  any  otRcer  of  the  Government  shall  be  sought 
at  the  Attorney  General's  Office ;  that  he  shall  refer  these  questions  to  such 
officers  as  may  be  appropriate ;  questions  relating  to  the  Treasury  to  the 
solicitor  of  the  Treasury ;  questions  relating  to  internal  revenue  to  the  solicitor 
of  the  internal  revenue  department.  When  the  opinions  come  back  to  the 
Attorney  General  they  are  to  be  recorded  in  his  office,  and  when  approved,  they 
are  to  be  the  executive  law  for  all  the  inferior  officers  of  the  Government. 

We  have  now  this  great  anomaly  :  the  Attorney  General  is  bound  to  conduct 
all  the  cases  of  the  United  States  in  the  Supreme  Court  of  the  United  States: 
yet  in  the  majority  of  instances  he  never  hears  of  the  cases  until  the  printed 
record  is  in  his  hands,  and  there  is  no  place  in  Washington  to  which  he  can  go 
to  ascertain  the  history  of  the  case.  Under  the  law  as  it  stands  the  solicitor 
of  the  Treasury  may  advise  the  district  attorneys  in  certain  cases.  The  Attorney 
General  has  a  genei'al  supervision  and  control  over  the  district  attorneys  in  all 
cases ;  but  this  general  supervision  and  control  have  never  been  defined  by 
law  or  usage  or  in  any  opinion  of  the  Attorney  General.  Hence  the  district 
attorneys  have  a  divided  responsibility.  They  have  also  a  third  respon.'^ibiMty — 
to  send  their  accounts  to  the  Interior  Department  to  have  them  settled  there. 
In  every  case  they  look  for  their  guidance  and  for  the  settlement  of  their 
accounts  to  the  Attorney  General's  Office,  the  office  of  the  solicitor  of  the 
Trea.sury,  and  the  Department  of  the  Interior.  This  bill  proposes  to  unite  all 
these  functions  in  one  department  and  have  the  law  business  of  clerks,  district 
attorneys,  and  marshals  of  all  the  courts  of  the  United  States  settled  in  the 
office  of  the  Attorney  General,  or  rather  in  the  department  of  justice,  su1)ject, 
of  course,  to  the  same  control  in  every  respect  that  the  accounting  officers  of 
the  Treasury  now  have  over  these  expenditures. 

We  have  found  instances  in  which  not  only  direct  supervision,  but  direct 
resnonsibility  to  the  head  of  the  Department  is  absolutely  necessary  for  the 
protection  of  the  Government.  Ever  since  I  have  been  making  investigations 
upon  the  Committee  on  Retrenchment  I  have  been  inquiring  why  certain  bonds 
to  the  United  States  wiiich  have  been  forfeited  for  several  years  have  not 
been  put  in  suit,  and  I  have  never  obtained  any  satisfactory  answer.  Being  in 
court  not  long  since,  I  found  a  district  attorney  of  the  T'nited  States  attempt- 
ing to  sustain  suit  uvon  distillery  and  warehouse  bonds,  where  the  language 
of  the  condition,  as  framed  by  some  solicitor  of  the  internal  revenue  depart- 
ment, or  assistant  solicitor  general  of  the  Treasury,  departed  from  the  lan- 
guage of  the  statute  requiring  the  bond  :  and  this.  too.  though  the  bonds  are 
in  their  nature  comnulsory,  and  should,  as  every  lawyer  of  education  knows, 
be  in  strict  conformity  to  the  statute.  In  consequence  of  thnt  blunder  or  c.ire- 
lessnoss  on  the  part  of  some  solicitor  or  solicitor's  clerk  the  Government  failed 
to  enforce  payment  on  those  forfeited  bonds,  and  the  monev  can  never  be 
recovered.  This  is  only  one  instance:  similar  instances  may  be  found  in  a  great 
many  cases. 

]Mr.  Ward.  I  desire  to  ask  the  gentleman  whether  this  bill  creates  any  new 
■offices  ? 

Mr.  .Tenckes.  Onlv  one. 

IVTr.  Ward.  Does  it  do  away  with  any  existing  offices? 

Mr.  .Iencke.  No,  sir:  but  it  does  away  with  the  employment  of  outside 
t^ounsel. 

Mr.  Ward.  It  does  not  do  away  with  any  of  the  solicitors? 

Mr.  Jenckes.  No;  but  it  transfers  the  solicitors  to  the  Attorney  General's 
department,  and  avoids  the  expense  of  employing  outside  counsel,  which  expense 
has  amounted  in  some  instances  to  $100,000  a  year.  The  only  additional  expense 
involved  by  this  bill  is  about  thirteen  thousand  dolL^rs  per  nnnun^.  Th°  annual 
expenditure  now  is  $130,000,  so  that  the  increase  is  about  one  tenth  of  what  is 
sought  to  be  saved.  There  will  of  course  have  to  be  employed  some  special 
a.ssistants  for  the  district  attorneys ;  but,  as  I  have  said,  they  will  be  appointed 
by  special  commissions,  receiving  a  fee  to  be  agreed  upon  or  determined  by  the 
Attorney  Genei'al.  and  by  him  alone,  and  which  in  no  case  will  exceed  the 
compensation  properly  allowable  for  the  service  rendered. 

Mr.  Maynard.  Does  the  gentleman  think  it  practicable  for  us  to  organize  by 
this  bill  a  force  adequate  to  all  the  emergencies  and  exigencies  of  the  Gov- 
ernment? 
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Mr.  Jenckes.  "We  cannot,  of  course,  foretell  with  precise  certainty  how  the 
system  will  operate ;  but  we  anticipate  that  the  force  organized  by  this  bill 
will  be  able  to  transact  the  present  law  business  of  the  Government.  Cases  in 
which  the  Government  is  concerned  are  constantly  arising  in  different  courts 
in  various  parts  of  the  country.  If  a  sugar  case  is  to  be  tried  to-day,  the 
Attorney  General  can  send  his  solicitor  to  attend  the  trial.  The  champagne 
cases  and  the  wliisky  cases  and  other  revenue  in  Xew  York  could  be  postponed 
until  the  solicitor  general  can  go  there  and  try  them.  In  the  course  of  a  year 
one  competent  lawyer  could  try  all  these  important  cases,  and  this  dispense 
with  these  numerous  counsel.  In  order  to  show  how  much  this  expense  has 
been,  I  will  refer,  without  intending  to  be  invidious  to  anybody,  to  the  cotton 
cases  in  Xew  Orleans.  A  retainer  of  $10,000  was  sent  to  an  eminent  lawyer 
there,  but  we  cannot  find  that  he  ever  did  anything.  In  the  sugar  cases  a 
retainer  of  .$10,000  was  sent  to  another  distinguished  lawyer.  He  has  tried  them 
and  succeeded,  and  has  received  additional  fee.s.  Retainers  of  .$3,000  and  $7,500 
have  been  sent  to  counsel  in  other  parts  of  the  United  States.  Some  have 
rendered  service,  and  some  we  cannot  find  rendered  any  at  all.  Nevertheless  the 
money  has  been  paid. 

But,  sir,  this  money  has  not  been  paid  under  any  authority  of  law,  but  out 
of  the  gross  sum  appropriated  for  the  collection  of  the  revenue,  which,  as 
gentlemen  know,  is  contained  in  the  general  appropriation  bill,  to  the  amoimt 
of  eight  or  ten  million  dollars.  Into  that  fund  they  put  their  hands  to  pay  these 
extra  expenses.  If  these  exti'a  services  ai"e  needed  I  wish  to  have  officers  to 
attend  to  them. 

Mr.  Matnard.  Can  the  law  prevent  it  if  the.se  officers  of  the  Government 
take  the  responsibility? 

Mr.  Jenckes.  We  propose  to  make  it  illegal  for  the  Secretary  of  the  Treasury 
to  do  so.  If  he  wishes  to  engage  counsel  in  any  case  he  must  send  to  the 
Attorney  General.  If  the  Attorney  General  cannot  try  the  case  and  the  emer- 
gency requires  assistant  coimsel,  he  can  employ  them.  It  Is  then  done  by  the 
head  of  the  law  department,  and  not  by  the  head  of  the  Interior  Department 
or  the  head  of  the  Treasury  Department.  He  is  responsible  as  the  chief  law 
officer  of  the  Government.  If  any  error  is  committed  we  shall  know  who  is 
chargeable  with  it.  We  have  then  the  assurance,  if  he  be  the  proper  person, 
that  the  ofllce  will  be  administered  economically.  These  are  the  principal  pro- 
visions of  the  bill.  They  may  not  provide  a  perfect  system,  but  they  ai'e  cer- 
tainly adeqnate  to  the  nre.sent  law  business  of  the  country. 

yir.  Garfield,  of  Ohio.  With  the  gentleman's  permission  I  wish  to  ask  a 
question.  Before  doing  so  I  wish  to  sa.v  that  I  have  listened  with  great  interest 
to  the  remarks  of  the  gentleman  from  Rhode  Island,  and  I  think  the  whole 
Hou.se  ought  to  be  indebted  to  the  gentleman  for  this  move  in  the  right 
diref^tion.  It  is  valuable  substnntive  Ipgislation  to  takf  up  the  scattered  Pud 
fragmentary  work  now  being  donp  in  the  name  of  the  law  and  to  nut  it  under 
one  organization  and  one  head.  While  I  entirely  approve  of  the  bill  .^o  far  as 
I  have  examined  it.  and  feel  myself  greatly  indebted  to  the  gentleman  from 
Rhode  Island  for  the  labor  he  has  performed.  I  wish  to  know  what  will  become 
of  the  .Judge  Advocate  General  with  eight  assistant  .judge  advocates.  Are  they 
to  be  transferred? 

Mr.  .Temckes.  H'^  is  not  transferred.  "Judge  Advocate  General"  is  th.e  title 
of  an  officer  of  the  Navy  Department. 

I\Ir.  Garfield,  of  Ohio.  It  reads  here  .Judge  Advocate  General. 

INIr.  .Te^'ckes.  That  is  the  naval  .Judge  Advocate  General.  We  do  not  touch  in 
this  bill  the  Bureau  of  Military  Justice  of  the  Army  nor  the  .Judge  Advocate 
General  of  the  Armv.  Thev  are  out  of  the  scope  of  this  civil  law  business. 

Mr.  Garfield,  of  Ohio.  I  wish  to  ask  the  gentleman  from  Rhode  Island  the 
reason  for  not  adding  the  Judge  Advocate  General  to  this  department.  Of 
course  there  is  great  dissimilarity  between  military  and  civil  law:  but  it  seems 
to  me  that  this  department  of  military  justice  should  be  in  some  appropriate 
way  .subordinated  to  the  civil  law.  The  gentleman  has  examined  this  subject 
sufficiently  to  saw  whether  the  two  are  incompatible.  If  they  are,  I  will  not 
press  the  matter. 

Mr.  Jexckes.  We  have  examined  it. 

Mr.  Woodward.  I  wish  to  say  in  answer  to  the  suggestion  of  the  gentleman 
from  Ohio  that  I  understand  there  is  no  such  civil  officer  as  Judge  Advocate 
General.  It  is  a  monstrosity  which  has  grown  up.  and  in  my  opinion  it  ought 
to  be  thrown  overboard.  It  is  a  military  oflfice  and  does  not  belong  to  the  civil 
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service  at  all.  Instead  of  being  transferred  to  the  Attorney  General's  depart- 
ment it  should  be  abolished.  I  would  not  disfigure  our  civil  system  by  retaining 
or  transferring  this  to  it. 

Mr.  Jenckes.  It  is  an  entirely  different  branch  of  law,  and  ought  to  be  under 
a  military  chief  and  not  a  civil  law  officer. 

Mr.  Garfield,  of  Ohio.  "Why,  then,  include  the  naval  Judge  Advocate  General? 
Are  not  the  duties  similar  to  those  of  the  Judge  Advocate  General  of  the  Army? 

Mr.  Jenckes.  The  duties  of  the  naval  Judge  Advocate  General  are,  as  we 
learned  on  inquiry,  purely  civil.  He  has  nothing  to  do  with  courts-martial.  His 
duties  are  similar  to  those  formerly  performed  by  the  solicitor  of  the  War  De- 
partment. He  gives  advice  when  the  Department  comes  into  conflict  with  the 
civil  Departments. 

Mr.  Garfield,  of  Ohio.  I  do  not  agree  that  the  office  of  Judge  Advocate  Gen- 
eral of  the  Army  should  be  thrown  overboard.  It  has  been  of  very  great  service 
in  subordinating  courts-martial  in  the  Army  to  some  general  review. 

Mr.  Woodward.  Does  the  gentleman  from  Rhode  Island  propose  to  legislate 
in  reference  to  the  Judge  Advocate  General  as  a  civil  officer? 

Mr.  Jenckes.  Not  at  all.  That  is  out  of  the  scope  of  this  bill  altogether,  and 
belongs  to  the  Military  Committee. 

Mr.  Logan.  I  should  like  to  say  a  word  in  reference  to  that  point. 

Mr.  Jenckes.  Mr.  Speaker,  how  much  time  have  I  left? 

The  Speaker.  Twelve  and  a  half  minutes. 

Mr.  Jenckes.  I  yield  to  the  gentleman  for  a  few  moments. 

Mr.  Logan.  I  desire  to  say  a  word  or  two  in  consequence  of  the  remark  made 
by  the  chairman  of  the  Committee  on  Retrenchment  that  he  thought  this  was 
purely  a  military  office,  and  that  it  therefore  belonged  to  the  Committee  on 
Military  Affairs.  Heretofore  the  system  in  the  Army  with  regard  to  courts- 
martial  was  the  same  as  that  which  prevails  in  the  Navy  now.  Detail  was 
made,  it  being  always  understood  that  any  intelligent  officer  in  the  Army  was 
sufficiently  competent  to  be  a  judge  advocate  on  a  court-martial.  Lieutenants 
were  generally  detailed  for  the  purpose.  During  the  war  this  system  sprung 
up.  Since  the  war  we  have  had  .iudge  advocates  from  the  rank  of  brigadier 
general  downward,  any  number  of  them,  thus  doing  away  entirely  with  the  old 
system.  Some  of  these  men,  however,  are  judges  of  civil  courts  in  Virginia, 
while  at  the  same  time  judge  advocates  of  the  Army,  drawing  pay,  I  presume, 
for  both  offices.  From  the  facts  which  have  come  within  my  knowledge  I  tliink 
there  are  too  many  of  them.  I  believe,  too,  that  many  questions  relating  to 
civil  matters  are  referred  to  the  .Judge  Advocate  General  to  be  decided  by  him. 
For  instance,  a  question  as  to  the  as.sessment  of  the  taxes  on  salaries  was 
referred  by  the  Adjutant  General  to  the  Judge  Advocate  General  of  the  Army, 
a  question  which  ought,  of  course,  to  have  gone  to  the  Attorney  General.  In  the 
Army  they  have  got  into  the  halnt  of  referring  every  legal  qiiestion.  civil  as  well 
as  military,  to  the  .Tudge  Advocate  General.  I  think  that  the  decision  of  all 
these  questions  should  be  in  one  department,  so  as  to  subordinate  the  militarv 
to  the  civil,  which  is  the  theory  of  our  Government.  T  would  prefer  to  have  It 
in  that  way.  And  when  the  gentleman  says  that  he  leaves  that  to  the  Committee 
on  Military  Affairs,  I  will  make  this  suggestion  to  him.  The  gentleman  proposes 
to  organize  a  bureau  of  justice.  This  belongs  to  his  committee.  If  T  were  to 
come  before  the  House  to  propose  a  bill  of  that  kind  from  our  mmmittpe  we 
would  be  attacked  as  we  have  been  heretofore,  and  charged  with  a  desire  to 
act  to  the  prejudice  of  the  Armv. 

I  hope  the  gentleman  from  Rhode  Island  will  succeed  with  his  measure,  and 
that  he  will  include  in  it  the  .Judge  Advocate  General,  leaving  him  as  many 
judge  advocates  as  the  committee  may  consider  to  be  necessary,  after  examina- 
tion, doing  awav  with  the  rest,  because  there  are  some  of  tliem  down  here 
who  hold  judgeships  in  civil  courts,  getting  pay  in  that  capacity,  and  who  as 
judge  advocates  are  of  no  advantage  to  the  Army  or  the  country. 

Mr.  Beck.  With  the  permission  of  the  gentleman  from  Rhode  Island.  I  de«:ire 
to  make  a  surrgestion  in  '^nnne"*^'on  with  thf>  remarks  jn«t  made  bv  fh"  2renti<^- 
man  from  Illinois.  FMr.  Loganj.)  An  important  case  came  bofore  the  CommH- 
tee  on  RecoTistruction  the  other  da  v.  Governor  Sentpr.  of  Tennessee,  sent  a 
message  to  the  President  of  the  United  States  asking  for  troops  and  anthoritv 
to  "Sfi  the"!.  That  communi^atinn  wr^s  rf>forred  ^r>  the  Judcr'^  Advocate  Opner.i^ 
and  his  opinion  wns  Inid  before  the  Rer-onstrpr^tion  Commitfp^  of  fbi*!  Ilnp^r.  to 
govern,  theirs.  T  think  it  is  rlear  thnt  the  opinion  which  should  have  been  given 
in  such  a  case  was  that  of  the  Attorney  General. 
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Mr.  Jenckes.  The  committee  have  preferred  to  confine  the  bill  entirely  to  the 
oflicers  who  belong  to  civil  Departments,  and  not  to  transfer  to  the  department 
of  justice  any  military  office.  But  if  the  gentleman  from  Illinois  has  any 
amendment  to  offer  to  the  bill  on  this  subject  I  am  willing  that  he  should  take 
the  sense  of  the  House  upon  it. 

Mr.  Logan.  I  do  not  desire  to  act  in  opposition  to  the  Committee  on  Retrench- 
ment. I  merely  made  a  suggestion  to  the  committee  which  I  think  is  a  proper 
suggestion.  The  Judge  Advocate  General  is  not  properly  a  military  officer.  He 
has  military  rank,  but  not  military  command.  He  holds  merely  a  military  title, 
but  is  a  law  officer  and  not  a  military  officer.  I  fhink  what  belongs  to  the  legal 
aspect  of  the  War  Department  will  be  transferred  to  the  department  of  justice. 
But  I  will  trespass  no  further  on  the  gentleman's  time. 

Mr.  Jenckes.  The  committee  had  this  matter  fully  under  consideration,  and 
went  into  it  very  carefully.  They  found  two  systems  existing  entirely  distinct. 
They  did  not  wish  to  mingle  the  military  law  and  the  civil.  They  wished  to 
keep  the  offices  distinct,  as  far  as  practicable,  and  to  hold  the  War  Department, 
as  well  as  others,  to  their  responsibility,  so  that  in  asking  legal  advice  they 
should  go  to  the  proper  office,  the  Attorney  General's.  But  these  courts-martial 
are  not  composed  of  lawyers,  but  of  officers.  The  military  law  which  is  enforced 
in  those  courts  has  very  little  analogy  to  the  common  law  or  the  civil  law.  The 
modes  of  proceeding  are  entirely  different,  and  as  the  gentleman  has  said, 
almost  any  well-informed  officer,  either  of  the  Army  or  the  Navy,  can  act  as 
judge  advocate. 

Mr.  Woodward.  I  wish  the  gentleman  would  provide  in  his  bill  for  doing 
away  with  the  office  of  Judge  Advocate  General  of  the  Army,  and  clear  away 
this  whole  excrescence  which  grew  up  during  the  war. 

Mr.  Jenckes.  That  is  a  question  belonging  to  the  Committee  on  Military 
Affairs. 

Mr.  Garfield,  of  Ohio.  I  think  the  gentleman  from  Pennsylvania  [Mr.  Wood- 
ward] ought  not  to  let  it  go  on  the  record  that  this  office  is  an  excrescence. 
We  have  in  the  whole  range  of  the  Army  judicial  questions  arising  in  relation 
to  military  men,  and  their  examination  and  trial,  and  there  ought  to  be  some 
general  supervising  power. 

Mr.  Jenckes.  The  committee  have  carefully  considered  this  whole  subject ; 
yet  I  do  not  propose  to  call  the  previous  question  upon  the  bill  this  morning. 
If  gentlemen  wish  to  offer  any  amendments  in  regard  to  the  administration  of 
military  law  they  will  have  time  to  do  so.  The  opinion  of  the  committee  v.'as 
clear  that  those  questions  should  not  be  intermingled  with  the  objects  provided 
for  in  this  bill.  If  the  House  thinks  otherwise  it  can  be  easily  done  by  an 
amendment.  I  will  now  yield  the  floor,  trusting  that  the  gentleman  to  whom 
the  floor  may  be  awarded  will  allow  me  to  take  the  floor  and  move  the  previous 
question  after  he  shall  have  concluded  his  remarks. 

Mr.  Lawrence.  Mr.  Speaker,  for  nearly  two  years  and  a  half  I  have  been 
urging  upon  the  attention  of  the  House  the  necessity  of  pas.sing  a  bill  substan- 
tially in  the  form  of  the  one  now  under  consideration.  I  trust  that  after  it 
shall  have  received  the  attention  it  deserves  it  will  receive  the  sanction  of  the 
House  and  will  speedily  become  a  law. 

The  general  purpose  of  the  bill  now  before  the  House  (H.  R.  No.  1328)  will 
be  readily  understood  from  its  provisions  and  from  the  explanations  given  of 
them.  The  necessity  for  its  passage  will  be  apparent  from  a  consideration  of 
the  statutes  providing  law  officers  for  the  Government,  and  the  evils  which 
have  grown  and  are  likely  to  grow  out  of  the  present  system.  These  laws  are 
all,  or  nearly  all,  referred  to  in  a  speech  which  I  had  the  privilege  of  making 
in  this  House  on  the  19th  of  February.  1868,  and  they  are  generally  so  well 
understood  that  I  need  not  repeat  any  reference  to  them  now. 

They  provide  a  law  officer  for  the  War  Department,  the  Navy  Deportment, 
the  Post  Office  Department,  the  State  Department,  several  for  the  TreasTiry 
Denartment,  for  the  Court  of  Claims,  and  an  Attorney  General,  who  is  a  mere 
officer,  not  the  head  of  a  Department.  There  is  now  law  department.  These 
various  officers  have  no  common  head  or  superior.  Each  gives  his  opinions, 
and  they  are  the  guide  for  officers,  bureaus,  or  Departments.  Not  only  these,  but 
the  Comptroller  of  the  Treasury,  and  the  Auditors  and  other  officers,  decide  the 
gravest  nuestions  of  law  and  frequently  give  opinions.  This  host  of  officers, 
giving  opinions  or  deciding  questions,  are  not  controlled  bv  any  common  head  to 
secure  uniformity,  and  the  result  is  that  no  citizen,  no  lawyer,  can  ever  learn 
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what  has  been  decided,  what  are  the  rules  governing  any  Department,  bureau, 
or,  officer ;  or  if  these  could  be  learned,  so  great  is  the  confusion  and  conflict 
that  we  might  as  well  attempt  to  read  the  whirlwind. 
It  may  be  proper  to  allude  to  an  example  or  two. 

On  the  17th  of  January  the  Comptroller  of  the  Treasury  gave  an  opinion  on 
section  one  hundred  and  nineteen  of  the  internal  revenue  act  of  June  30,  1864, 
as  amended  by  section  thirteen  of  the  act  of  March  2,  1867,  and  directed  the 
Assistant  Treasurer  at  New  York  to  retain  the  income  tax  from  salaries  paid 
by  him. 

But  a  week  prior  to  that  time  the  Judge  Advocate  General  of  the  Army  had 
advised  the  Paymaster  General  that  the  income  tax  could  not  be  deducted, 
and  a  circular  was  issued  accordingly  by  the  Paymaster  General  to  the  pay- 
masters of  the  Army.  These  conflicting  opinions  may  be  found  in  the  speech 
of  my  colleague  [Mr.  Schenck]  made  in  this  House  on  the  19th  of  January. 
The  13111  now  under  consideration  proposes  to  remedy  this  by  providing  that — 
"The  officers  of  the  law  department,  under  the  direction  of  the  Attorney 
General,  shall  give  all  opinions  requiring  the  skill  of  persons  learned  in  the 
naw  necessary  to  enable  the  President  and  heads  of  the  Executive  Departments 
to  discharge  their  respective  duties,  &c." 

No  opinion  will  be  authority  to  a  Department  unless  approved  by  the  Attorney 
General.  This  will  secure  uniformity. 

I  will  cite  another  case  showing  the  necessity  of  this  bill.  On  the  15th  of 
August,  1865,  the  Comptroller  of  the  Currency,  a  most  able  and  faithful  officer, 
in  an  elaborate  and  very  learned  opinion  of  twenty-six  printed  pages,  advised 
the  Secretary  of  the  Treasury  that  a  bona  fide  holder  of  "Texas  indemnity 
bonds,"  issued  under  the  act  of  September  9,  1850,  but  not  indorsed  by  the 
Governor  of  Texas,  as  required  by  the  act  of  the  Legislature  of  that  State  of 
December  16,  1851,  was  entitled  to  payment.  Since  that  opinion,  one  hundred 
and  seventy-five  of  these  bonds,  not  indorsed  by  the  Governor,  have  been  paid 
at  the  Treasury,  some  of  them  previously  sold  in  England  by  rebel  agents  of 
Texas  to  aid  the  rebellion. 

The  Supreme  Court  has  recently  decided  that  no  holder  could  claim  payment 
unless  the  bonds  were  indorsed  by  the  Governor,  and  by  a  Governor,  too.  not 
in  rebellion.  (Texas  vs.  "White  &  Chiles,  25  Texas  Rep.,  Supplement  by  Paschal.) 
Mr.  Maynard.  The  heads  of  Departments  and  of  bureaus  are  charged  with 
the  execution  of  the  law,  and  of  course  they  must  execute  it  as  they  under- 
stand it.  If  they  have  to  interpret  the  law  and  execute  it  accordingly,  how  are 
we  to  prevent  it?  What  remedy  have  we? 

Mr.  Lawrence.  I  have  referred  to  a  case  in  which  an  opinion  was  given  to 
the  Secretary  of  the  Treasury  by  a  subordinate  officer  of  the  Treasury  Depart- 
ment. The  Secretary  of  the  Treasury  seems  to  have  called  upon  the  Comptroller 
of  the  Treasury  for  a  legal  opinion,  and  here  it  is  in  a  printed  pamphlet  nf 
twenty-,six  pages.  Now,  we  propose  to  say  by  this  bill  that  it  shall  be  the  duty 
of  the  law  officers  of  the  Government  to  give  all  the  opinions  necessary  to 
enable  the  President,  heads  of  Departments,  heads  of  bureaus,  and  all  officers, 
to  perform  their  respective  duties.  We  will  make  the  law,  and  if  these  officers 
do  not  obey  it  the  fault  will  be  theirs.  If  this  bill  passes  no  such  opinion  can 
again  be  given.  And  it  will  clearly  be  the  duty  of  officers  executing  the  laws 
to  ask  for  opinions  of  the  prior  law  officers  in  all  cases  admitting  of  doubt 
or  construction. 

Mr.  Maynard.  I  suggest  to  the  gentleman  that  the  Secretary  of  the  Treasury 
is  the  head  of  these  several  chiefs  of  bureaus,  and  yet  each  one  is  independent. 
It  is  the  duty  of  the  First  Comptroller  to  pass  upon  certain  cases,  and  so  with 
the  other  comptrollers  and  the  several  auditors.  The  Secretary  of  the  Treasury 
has  personally  about  as  little  to  do  with  the  matter  as  the  gentleman  has  or 
I  have. 

Mr.  Lawrence.  One  great  ob.iect  of  this  bill  is  to  provide  a  law  officer  whose 
opinion  shall  be  asked  upon  all  questions  admitting  of  doubt,  and  whose  opin- 
ions shall  become  the  rule  of  action  for  the  Departments  and  for  the  several 
heads  of  bureaus.  That  will  be  the  effect  of  this  bill.  And  if  this  bill  had  been 
the  law  when  this  opinion  of  the  Comptroller  of  the  Treasury  was  asked  we 
wor.ld  have  had  the  opinion  of  the  Attorney  General  instead  of  the  opinion 
givon.  and  it  is  not  probable  that  the  Attorney  General  would  have  given  such 
an  opinion  as  this. 
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Mr.  Cox.  The  opinion  of  the  Attorney  General  was  asked  and  given,  and  it. 
confirmed  the  opinion  of  Comptroller  Tayler,  and  many  payments  were  made 
under  it. 

Mr.  Lawrence.  I  have  read  the  manuscript  opinion  of  the  Attorney  General, 
(Mr.  Stubery,)  and  his  opinion  was  not  given  upon  the  facts  and  questions 
presented  either  in  the  opinion  of  Comptroller  Tayler  or  in  the  opinion  of  the 
Supreme  Court  of  the  United  States.  His  attention  was  not  called  to  the  act  of 
the  Legislature  of  Texas  upon  which  the  decision  of  the  Supreme  Court  turned. 
If  the  opinion  of  the  Attorney  General  had  been  asked  upon  all  those  questions 
it  is  not  probable  that  he  would  have  given  the  same  opinion  as  that  upon 
which  the  Treasury  Department  acted. 

Mr.  Cox.  The  gentleman  must  not  understand  me  as  objecting  to  the  bill  at 
all.  I  believe  some  such  law  is  necessary.  I  approve  of  the  bill,  so  far  as  I 
understand  it. 

Mr.  Lawrence.  The  object  of  this  bill  is  to  carry  out  precisely  the  purpose- 
which  the  gentleman  indorses,  and  which  I  and  others  also  indorse. 

And  now  I  proceed  to  show  further  the  necessity  of  passing  this  bill.  The 
Auditor  of  the  Post  Office  Department,  in  charge  of  the  prosecution  of  mail 
depredations — immense  in  number  and  importance  as  they  are — and  controlling 
them  throughout  the  country,  is  merely  a  fourth-class  clerk.  He  gives  opinions 
and  directions,  and  has  compiled  and  published  the  Post  OfSce  laws  without 
the  aid  of  or  the  accuracy  to  be  secured  by  the  profounder  attainments  and 
riper  skill  of  the  Attorney  General.  The  law  officers  of  the  Treasury  Depart- 
ment and  Internal  Revenue  Bureau  decide  questions  involving  millions  annually 
wholly  independent  of  the  Attorney  General,  who  may  frequently  give  different 
and  conflicting  opinions.  Examples  might  be  multiplied  without  number,  but 
these  are  sufficient  for  illustration.  The  fault  is  not  in  the  officers  who  have 
been  called  upon  to  discharge  these  legal  duties,  but  in  the  system  itself.  This 
bill  is  necessary,  then,  to  secure  uniformity  in  the  legal  advice  given  to  the 
President,  heads  of  departments,  bureaus,  and  officers. 

This  bill  is  also  a  measure  of  economy.  It  will  reduce  expenditures  for  legal 
services  to  the  Government  and  put  an  end  to  a  system  which  might  be  per- 
verted to  purposes  of  favoritism. 

Under  various  laws,  and  sometimes,  perhaps,  without  any  very  definite  law, 
a  practice  has  grown  up  largely  since  1860  of  giving  employment  to  counsel  for 
the  Government  in  almost  every  conceivable  capacity  and  imder  a  great  variety 
of  circumstances — to  counsel  who  are  not  officers  of  the  Government,  nor 
amenable  as  such.  Under  appropriations  for  collecting  the  revenues,  and  other 
general  purposes,  very  large  fees  have  been  paid  for  services  which  could  have 
been  performed  by  proper  law  officers  at  much  less  expense.  As  an  example  I 
may  say,  that  in  one  year — 1867 — over  one  hundred  thousand  dollars  were  paid 
for  fees  and  expenses  for  counsel  em^ployed  by  Departments  and  officers  of 
Government,  in  addition  to  salaries  paid  district  attorneys  and  other  regular 
law  officers  of  the  Gnvernment. 

I  submit  a  statement,  as  follows : 

Statement  of  allowances  for  legal  services  during  the  year  1867 

By  the  Treasury  Department $67,  311.  1& 

By  the  Attorney   General's  department  in  Supreme  Court  of  the 

United  States 6,0.50.  00 

By  the  special  counsel  to  assist  district  attorneys 7,  950.  00 

By  the  assistant  district  attorneys 6,  092.  96 

Special  counsel  employed 6,  500.  00 

By  the  State  Department,  (about) 5,  500.  00 

Total  for  1  year $99,  404.  12 

Besides  this,  the  fees  in  the  Surratt  case  were  paid.  (See  House  Executive  Docu- 
ments, Fortieth  Congress,  second  session,  Nos.  198,  221,  289,  [298],  338;  also, 
Senate  Executive  Document,  second  session  Forty-First  Congress,  No.  4.) 

I  have  not  deemed  it  necessary  to  compile  tlie  expenditures  for  other  years, 
but  they  are  such  as  to  demonstrate  the  necessity  for  speedy  retrenchment  and 
reform. 
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In  some  instances  the  amount  paid  one  single  attorney  for  a  series  of  years  has 
largely  exceeded  the  whole  salary  of  the  Attorney  General.  As  an  example  of  this 
I  submit  the  following  statement  of  fees  and  expenses  paid: 

Year,  to  whom,  and  employed  by  Amount 

1861— W.  M.  Evarts,  Attorney  General $1,  250.  00 

1863— W.  M.  Evarts,  Attorney  General 2,  500.  00 

1864— W.  M.  Evarts,  .State  Department 11,  845.  86 

1864— W.  M.  Evarts,  Treasury  Department 7,  500.  00 

1 865— W.  M .  Evarts,  Treasury  Department 8,  500.  00 

1867— W.  M.  Evarts,  Treasury  Department 10,500.00 

1867— W.  M.  Evarts,  Attorney  General 5,  450.  00 

Total 47,  545.  86 

Of  this  sum  for  the  years  1864,  1865,  1867,  the  amount  paid  was  $43,795  86, 
or  an  average  of  $14,598  62  each  year ;  and  this  does  not  include  fees  paid  by 
the  State  Department  in  the  case  of  the  United  States  vs.  John  H.  Surratt, 
tried  in  Washington  in  1867  for  the  assassination  of  the  President. 

Tlie  contingent  funds  of  the  Departments  are  now  sometimes  used  to  employ 
counsel.  And  in  all  the  forms  and  under  whatever  authority  counsel  are  em- 
ployed there  is  now  no  limit  on  the  fees  that  may  be  paid,  and  none  of  the 
sanctions  of  official  authority. 

For  some  time  there  has  been  in  the  Treasury  Department  a  most  excellent 
lawyer  in  charge  of  what  are  called  the  "cotton-claims"  cases,  and  cases  relating 
to  captured  and  abandoned  property  in  the  rebel  States.  He  is  not  an  officer  of 
the  Government.  No  law  fixes  or  limits  his  salary  or  fees.  But  he  is  there  enjoy- 
ing all  the  advantages  of  a  law  officer  of  the  Government,  with  none  of  the 
official  sanctions  or  responsibilities  of  an  officer.  He  is  employed  under  general 
appropriation  laws.  I  do  not  allude  to  this  to  complain  of  him  or  of  any  officer 
of  the  Government,  but  to  point  out  defects  in  our  system  of  securing  law 
services  for  the  Government.  No  one  more  faithful,  honest  or  competent  could 
be  found  to  perform  the  duties  he  is  so  faithfully  rendering ;  but  all  legal 
services  should  be  performed  by  regularly  authorized  law  officers. 

This  bill  proposes  to  prohibit  the  employment  of  counsel  unless  specifically 
authorized  by  law  in  terms,  and  not  by  vague  generalities.  It  devolves  all  legal 
duties  on  the  proper  law  officers  of  the  Government,  and  will  thus  secure 
efficiency  in  legal  services,  economy  in  the  expenditures  therefor,  and  prevent 
the  danger  of  favoritism  and  the  lavish  expenditure  of  money.  I  hope  this 
long-delayed  measure  may  pa.ss  and  speedily  become  a  law.  For  more  than  two 
years  it  has  been  before  committees  of  Congress. 

On  the  12th  December,  1867,  this  House  adopted  a  resolution,  which  it  was 
my  privilege  to  offer,  instructing  the  Judiciary  Committee  to  consider  the  pro- 
priety of  reporting  a  bill  to  consolidate  all  the  law  officers  of  the  Government 
at  Washington  into  one  law  department. 

On  the  19th  February,  1868,  I  had  the  privilege  of  reporting  on  leave  of 
the  House  a  bill  (H.  R.  No.  765)  to  establish  a  law  department,  which  was 
referred  to  the  Judiciary  Committee,  through  an  error  in  the  print  of  the  bill 
makes  it  read  "to  the  Committee  on  Retrenchment." 

On  the  15th  of  May,  1868,  I  reported  this  bill  back  from  the  Judiciary  Com- 
mittee, with  an  amendment,  in  the  nature  of  a  substitute,  substantially  in  the 
form  of  the  original  bill,  and  it  was  recommitted  to  the  Judiciary  Committee. 
This  committee  subsequently  agreed  to  the  bill,  and  I  was  directed  to  report"  it 
to  the  House  and  recommend  its  passage :  but  in  the  order  of  business  it  could 
not  be  reached  in  the  House  for  want  of  time. 

On  the  3d  of  February,  1868.  the  gentleman  from  Rhode  Island  [;Mr.  Jenckes] 
introduced  a  bill  (H.  R.  610)  "to  establish  a  department  of  .iustice,"  which  was 
referred  to  the  Committee  on  Retrenchment,  but  no  action  was  had  in  the 
House. 

Soon  after  the  commencement  of  the  Forty-First  Congress,  on  the  5th  of 
April.  1869,  I  again  introduced  a  bill  (H.  R.  No.  379)  "to  establish  a  law 
department."  substantially  in  the  form  I  had  previously  reported  it  from  the 
Judiciary  Committee.  This  was  referred  to  the  Committee  on  Retrenchment. 

On  the  24th  of  February,  1870,  the  gentleman  from  Rhode  Island  introduced 
a  bill  (H.  R.  No.  1328)  to  establish  a  department  of  justice ;  which  was  referred 
to  the  same  committee. 
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The  bill  now  before  the  House  contains  substantially  the  provisions  of  all 
these  bills,  and  in  good  part  in  the  same  words. 

[Here  the  hammer  fell.] 

The  Speaker.  The  morning  hour  has  expired,  and  this  bill  will  go  over  until 
to-morrow. 


[From  the  Congressional  Globe,  Apr.  28,  1870,  pp.  3065-3067] 

Department  of  Justice 

The  House  then  re.sumed  the  consideration  of  a  bill  (H.  R.  No.  1328)  to 
establish  a  department  of  justice. 

The  Speaicer.  The  gentleman  from  Ohio  [Mr.  Lawrence]  is  entitled  to  the 
floor. 

Mr.  Lawrence.  I  yield  to  the  gentleman  from  Rhode  Island,  [Mr.  Jenckes.] 
who  desires  to  move  some  amendments  to  the  bill. 

Mr.  Jenckes.  I  move  to  amend  section  three  by  inserting  the  word  "naval" 
before  the  words  "Judge  Advocate  General." 
The  amendment  was  agreed  to. 

Mr.    Lawrence.    I    move   to   amend   section   fourteen   by  inserting  after  the 
words  "necessary  to  enable  the  President  and  heads  of  Executive  Departments" 
the  words  "and  the  heads  of  bureaus  and  other  officers  in  such  Departments." 
Mr.  Jenckes.  I  have  no  objection  to  that  amendment. 
Tlie  amendment  was  agreed  to. 

Mr.  FiNKELNBURG.  I  would  suggcst  the  propriety  of  amending  the  third 
section  of  this  bill  by  inserting  after  the  words  "the  naval  solicitor  and  naval 
Judge  Advocate  General"  the  words  "who  shall  hereafter  be  known  as  naval 
solicitor." 

Mr.  Jenckes.  I  have  no  objection  to  that  amendment. 
The  amendment  was  agreed  to. 

Mr.  Allison.  I  understand  the  gentleman  to  say  that  by  this  bill  the  law 
officers  now  in  the  Treasury  Department  are  transferred  to  the  new  depart- 
ment. Are  they  under  the  cuntrol  of  the  Secretary  of  the  Treaury  in  any  way, 
or  are  they  under  the  control  of  the  head  of  the  new  department? 
Mr.  Jenckes.  They  are  subordinate  to  the  Attorney  General. 
]Mr.  Allison.  It  seems  to  me  they  ought  in  some  way  to  be  responsible  to 
the  Secretary  of  the  Treasury,  for  they  are  constantly  required  to  be  in  com- 
munication with  that  officer. 

Mr.  Jenckes.  Under  this  bill  they  have  no  necessary  connection  with  the 
Secretary  of  the  Treasury. 

^Ir.  Garfield,  of  Ohio.  On  that  point  I  would  like  to  ask  a  question.  When 
there  arises  a  question  as  to  a  payment  out  of  the  Treasury,  or  the  .settlement 
of  an  account  or  claim,  the  Secretary  of  the  Treasury  may  need  at  once  a 
respon.sible  law  officer  to  come  at  his  order  and  examine  a  question  of  that 
kind.  Now,  I  want  to  know  whether  under  this  bill  the  Secretary  of  the  Treas- 
ury will  be  compelled  to  rely  on  the  Attorney  General  to  detail  an  officer  for 
such  a  purpo.se,  or  can  he  directly,  as  he  now  does  call  upon  an  officer,  as  he 
now  calls  upon  the  solicitor  of  the  Treasury,  to  take  up  the  specific  business? 
:Mr.  Jenckes.  He  can  call  upon  the  officers  directly.  That  matter  has  been 
considered ;  and  this  bill  does  not  disturb  the  existing  relations  in  that  parti- 
cular. 

:\Ir.  Garfield,  of  Ohio.  I  am  glad  that  such  is  the  fact. 

:Mr.  ScoFiELD.  I  wish  to  put  an  inquiry  to  the  gentleman  having  this  bill  in 
charge.  If  one  of  the  heads  of  Departments  propounds  an  interrogatory  to  these 
law  officers  through  the  Attorney  General  and  gets  an  answer,  is  he  bound  by 
the  answer,  or  may  he  afterward  go  on  and  do  as  he  pleases? 

'Mr.  Jenckes.  That  was  fully  explained  yesterday.  The  heads  of  Departments 
may  act  on  their  own  discretion:  but  when  they  take  advice  we  want  to  know 
wliat  that  advice  is,  so  that  the  law  department  of  the  Government  shall  not 
be  giving  different  advice  to  different  heads  of  Departments  or  different  bu- 
reaus. 

Mr.  ScoFiELD.  The  bill  only  takes  care,  then,  that  these  officers  shall  be  well 
informed  on  legal  questions :  and  if  afterward  they  choose  to  go  wrong  they  are 
responsible. 

Mr.  Garfield,  of  Ohio.  And  the  decisions  of  the  law  officers  are  to  be  re- 
corded in  a  single  office. 
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Mr.  Jenckes.  Yes,  sir.  I  now  insist  on  the  demand  for  the  previous  question. 
The  previous  question  was  seconded  and  the  main  question  ordered. 
Mr.  Jenckes.  I  now  yield  to  the  gentleman  from  Ohio,  [Mr.  Lawrence,]  that 
he  may  finish  his  remarks. 

Mr.  Lawrence.  Mr.  Speaker,  when  the  morning  hour  closed  yesterday  I  had 
not  quite  finished  the  remarks  which  I  designed  to  suhmit  to  the  House  on  this 
bill.  I  had  endeavored  to  establish  two  propositions :  first,  that  this  bill  is  nec- 
essary to  secure  uniformity  in  the  legal  opinions  given  to  the  President,  the 
heads  of  Departments,  the  heads  of  bureaus,  and  other  officers  of  the  Govern- 
ment for  the  guidance  of  their  official  action ;  and  secondly,  that  the  bill  is  im- 
portant in  order  to  save  the  unnecessary  expenditure  of  more  than  one  hundred 
thousand  dollars  annually  for  extra  official  fees  to  counsel.  I  think  the  facts 
submitted  to  the  House  by  the  gentleman  from  Rhode  Island,  [Mr.  Jenckes,] 
and  those  which  I  had  the  honor  also  to  present,  sufficiently  prove  these  propo- 
sitions. Upon  the  first  point,  however— the  necessity  of  securing  uniformity  in 
the  advice  given  to  the  officers  of  the  Government — I  propose  to  submit  a  few 
additional  remarlvS. 

We  all  understand  that  it  is  the  duty  of  the  President  to  advise  Congress 
by  message  as  to  the  measures  which  he  deems  necessary  for  the  public  good. 
We  also  understand  that  by  usage  there  are  certain  officers  of  the  Government, 
heads  of  Departments,  who  are  members  of  what  is  called  by  common  usage, 
"the  Cabinet."  I  am  well  aware  that  there  is  no  law  which  organizes  the  Cabi- 
net ;  but  almost  from  the  foundation  of  the  Government  the  President  has  been 
in  the  habit  of  calling  a  council  of  the  heads  of  Departments  and  taking  their 
advice  upon  all  important  public  matters;  and  these  officers  acting  in  that  ca- 
pacity are  in  common  parlance  called  "the  Cabinet."  Now,  the  Attorney  General 
is  one  of  the  officers  who,  in  accordance  with  this  usage,  has  been  consulted  by 
the  President.  The  President  takes  the  opinion  of  these  heads  of  Departments ; 
yet,  as  the  law  now  stands,  it  is  perfectly  apparent  that  the  law  officers  of  the 
several  Departments  may  advise  the  heads  of  the  Departments  in  one  way  upon 
subjects  of  public  importance  affecting  their  Departments,  and  the  Attorney 
General  may  advise  the  President  and  the  Cabinet,  when  they  are  assembled, 
in  a  totally  different  way  upon  the  same  subject. 

Now,  I  submit  to  the  House  that  it  is  utterly  Impossible  that  the  President 
can  intelligently  advi.se  Congress  or  act  without  embarrassment  on  affairs  re- 
lating to  our  international  rights,  obligations,  and  duties  when  there  is  a  law 
officer  in  the  State  Department,  as  now,  advising  the  head  of  that  Department 
in  one  way  while  the  Attorney  General  may  be  advising  the  President  in  a 
different  way.  And  thus  our  rights  in  relation  to  foreign  nations,  our  duties 
to  them,  are  controlled,  or  are  liable  to  be  controlled,  by  different  and  conflict- 
ing counsels.  We  have  an  officer  of  the  State  Department,  advising  the  Secre- 
tary of  State  in  matters  affecting  our  foreign  relations,  our  duties  and  obliga- 
tion.?, while  the  President  and  Cabinet  are  receiving  advice  from  the  Attorney 
General. 

Then  the  same  difficulty,  as  the  law  now  stands,  arises  in  almost  every  other 
Department  of  the  Government.  In  the  Treasury  Department  the  Secretary 
of  the  Treasury  is  the  head  of  the  Dpartmnt,  including  the  Bureau  of  Internal 
Revenue.  The  Bureau  of  Internal  Revenue  has  its  solicitor,  and  there  is  also  a 
solicitor  of  the  Treasury,  and  these  different  officers  are  advisinc.  on*^  as  tho 
Commissioner  of  Internal  Revenue  and  the  other  the  Secretary  of  the  Treasury 
and  some  of  the  bureaus,  on  matters  affecting  the  public  interest  and  involving 
millions  of  dollars  annually,  questions  of  the  gravest  importance  affecting  our 
revenues,  while  the  Attorney  General  may  be  advising  the  President,  who  is 
charged  with  the  duty  of  executing  the  laws  in  a  different  manner.  It  will  be 
impossible  for  the  President  to  advise  Congress  intelligently  or  properly  exe- 
cute the  laws  while  this  conflict  of  legal  opinions  exists,  with  the  conflicting 
modes  of  administration  resulting  from  it. 

Here,  then,  are  questions  of  an  international  character  which  may  affect  the 
peace  of  our  Government  and  the  peace  of  the  world.  Here  are  questions  relat- 
ing to  our  revenues,  affecting  the  interests  of  the  States,  the  duties  and  obliga- 
tions of  the  States  to  the  national  Government  and  their  claims  on  it.  As  the 
law  now  stands  there  are  or  may  be  different  and  conflicting  opinions  given  by 
the  different  law  officers  of  the  Government  affecting  all  these  questions.  One 
case  was  alluded  to  by  the  gentleman  from  Kentucky,   [Mr.  Beck]  yesterday. 
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Not  long  since  Governor  Senter,  of  Tennessee,  applied  to  the  President  to  fur- 
nish troops  to  aid  him  in  the  execution  of  the  laws  of  that  State.  That  applica- 
tion was  very  propei-ly  referred  by  the  President  to  the  Secretary  of  War,  and 
he  referred  it  to  the  Judge  Advocate  General  of  the  Army.  The  Judge  Advocate 
gave  a  written  opinion,  deciding  that  troops  could  not,  under  the  Constitution 
and  laws,  be  given  to  the  Governor  to  aid  him  as  he  desired.  It  so  happened 
in  that  particular  ease  his  opinion  was  correct;  but  he  might  have  given  a 
different  oi>inion.  This  case  is  one  of  many  which  may  arise  when  the  Judge 
Advocate  General  may  give  one  opinion  and  the  Attorney  General  may  give 
another ;  and  thus  the  i)eace  of  these  States  would  be  imperiled  by  these  con- 
flicting, contradictory,  irreconcilable  law  opinions,  given  either  under  the  au- 
thority of  law  or  without  the  authority  of  law. 

Ii',  then,  we  would  preserve  uniformity  in  the  legal  opinions  which  are  to 
guide  us  in  our  international  obligations,  in  our  interstate  obligations,  in  rela- 
tions to  our  revenue  upon  which  the  State  and  the  nation  may  be  called  to  act 
this  bill  is  a  necessity,  and  one  which  cannot  be  properly  dispensed  ■Rith.  If 
the  present  system  be  continued  the  result  will  be  that  we  will  continue  to 
have,  as  we  now  have,  "confusion  worse  confounded." 

But  I  think  I  need  not  pursue  this  branch  of  the  subiect  further.  Certainly 
enough  has  been  said  to  demonstrate  the  necessity  of  this  bill  to  secure  uni- 
formity of  legal  opinions  given  by  the  various  law  officers  of  the  Government 
on  the  various  subjects  on  which  they  are  called  to  act. 

So  far  I  have  said  nothing  of  the  details  of  the  bill,  and  I  wish  to  say  but  a 
few  words  in  relation  to  these.  This  bill  proposes  to  establish  "the  department 
of  justice."  I  should  have  preferred  to  call  it  the  law  department,  because 
more  in  analogy  to  that  which  prevails  in  England,  from  which  we  have  derived 
many  of  our  institutions,  but  I  do  not  regard  it  very  essential  whether  we  call 
it  the  department,  of  justice  or  the  law  department.  Its  purpose  is  the  same 
whether  you  call  it  by  one  name  or  another.  The  bill  which  I  had  the  honor  to 
introduce  on  the  19th  of  February.  1S68,  in  section  three  provided — 

"That  the  following  bureaus  shall  be  established  in  this  department:  a  bu- 
reau of  international  law;  a  burenu  of  revenue  law;  a  bureau  of  military  and 
naval  law ;  a  bureau  of  postal  law ;  a  bureau  of  land  law ;  a  bureau  of  patent 
law ;  and  a  bureau  of  the  Court  of  Claims :  and  there  shall  be  a  principal  offi- 
cer in  each  of  said  bureaus  to  be  called  a  solicitor." 

I  believe  that  the  present  Attorney  General  prefers  that  the  department  of 
justice  shoTild  not  be  thus  subdivided  into  bureaus.  But  all  these  subjects  are 
covered  by  the  bill,  and  it  is  within  the  power  of  the  Attorney  General  to  as- 
sign duties  which  would  belong  to  these  several  bureaus  to  one  or  more  of  the 
officers  authorized  by  the  bill.  The  bill  which  I  hnd  the  honor  to  introduce  and 
the  bill  now  before  the  House  agree  in  transferring  to  the  department-  of  jus- 
tice all  the  present  law  officers  of  the  Government  at  Washington  and  in  conso- 
lidating them  all  into  one  department,  giving  the  Attorney  General  a  supervis- 
ory power  over  them  all.  and  intrusting  to  the  department  all  the  subjects 
properly  cognizable  by  such  a  department,  whether  the.v  are  assigned  to  various 
bureaus,  as  contemplated  by  my  bill,  or  generally  to  the  department  provided 
for  by  the  bill  now  imder  consideration. 

There  is  this  difference,  however,  and  it  is  one  to  which  allusion  was  made  by 
several  gentlemen  who  spoke  on  this  bill  yesterday.  The  present  bill  does  not 
interfere  with  the  present  Judge  Advocate  General  of  the  Army,  but  leaves  him 
and  his  eis:ht  assistant  judge  advocates  to  continue  as  law  office^-s  in  the  Wnr 
Department.  T  would  have  preferred  that  the  Judge  Advocate  General  of  the 
Army  and  so  many  of  his  assistants  as  were  necessary  should  have  been  trnns- 
fprred  to  the  department  of  justice,  and  that  the  duties  nnw  devolving  unon 
the  .Judge  Advocate  General  of  the  Army,  and  the  solicitor  and  navRl  judge 
advocnte,  should  all  have  been  devolved  unon  one  officer:  and  it  would  not  be 
material  whether  that  were  done  under  the  general  provisions  of  this  bill,  or 
bv  the  estnbMshment  of  a  separate  burenu  in  this  denartment.  to  be  denominat- 
ed, as  my  bill  originally  proposed,  a  bureau  of  militar.v  and  naval  law. 

Mr.  Btngham.  T  desire  to  ask  whether  the  bill  is  so  chanered  as  not  to  sub- 
ject the  Judge  Advocate  General  of  the  Arro.v  t^o  its  provisions? 

Mr.  Lawrence.  That  is  changed  as  my  colleague  desired.  I  beg  to  say,  as  T 
have  already  stated  to  the  House,  and  mv  colleague  would  have  been  aware 
of  it  if  he  had  been  listening,  that  this  bill  does  not  interfere  with  the  Judge 
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Advocate  General  of  the  Army  or  his  assistants  so  far  as  their  official  existence 
is  concerned.  This  bill,  however,  does  transfer  to  the  law  department,  or  the 
department  of  justice  as  it  is  now  called,  the  cognizance  of  all  subjects  of 
martial  law,  and  the  cognizance  of  all  subjects  of  military  and  naval  law,  ex- 
cept that  portion  of  the  administration  of  military  justice  which  relates  to 
military  courts-martial,  their  proceedings,  and  the  supervision  of  their  records. 
If  a  question  of  martial  law  is  to  be  determined  by  the  law  officers  of  the  Gov- 
ernment it  will  now  belong  to  the  Attorney  General  or  to  this  department  of 
justice.  It  will  not  belong  to  the  Judge  Advocate  General  of  the  Army.  He  will 
not  be  called  upon  for  any  opinion  relating  to  martial  law  or  military  law, 
except  as  to  that  portion  of  the  administration  of  military  law  which  relates 
to  military  justice.  In  other  words,  the  Judge  Advocate  General,  instead  of 
giving  legal  opinions  to  the  Secretary  of  War  relating  to  the  status  of  States 
of  this  Union,  their  right  to  call  upon  the  Government  for  military  protection 
or  military  aid,  and  other  grave  constitutional  questions,  will  be  limited,  as  the 
law  under  which  he  was  appointed  designed  he  should  be,  to  the  mere  suix-rvi- 
sion  of  the  records  and  proceedings  of  military  court.s-martial ;  and  as  to  these 
it  will  be  the  duty  of  the  President  and  Secretary  of  War  to  ask  the  opinion  of 
the  Attorney  General  on  all  important  or  doubtful  questions.  The  Judge  Advo- 
cate General  will  perform  duties  administrative  in  their  character  and  almost 
■exclusively  so. 

I  would  have  preferred,  as  I  have  already  remarked,  that  the  whole  Judge 
Advocate's  office  should  have  been  transferred  to  this  department  of  justice. 
There  are  now  in  tlie  War  Department  a  Judge  Advocate  General  and  eight 
assistant  judge  advocates.  Every  duty  now  performed  by  these  officers  would 
be  performed  under  this  bill  much  better  than  they  will  be  in  the  War  De- 
partment. I  hope  that  the  Committee  on  Military  Affairs  will  take  up  that  sub- 
ject so  as  to  abolish  the  offices  of  the  Judge  Advocate  General  and  his  assist- 
ants, with  a  view  to  having  their  duties  transferred  to  the  department  of  jus- 
tice. If  this  is  done,  it  will  be  in  the  interest  of  retrenchment,  economy,  and  of 
the  efficiency  of  the  public  service  of  the  country.  It  will  tend  to  unify  the  con- 
struction and  administration  of  the  laws  of  the  United  States,  and  to  make  the 
administration  of  this  department  and  of  all  the  law  services  of  the  Govern- 
ment symmetrical. 

But  I  will  state  to  the  House  why,  in  my  judgment,  no  transfer  of  the  Judge 
Advocate  General  or  of  his  duties  to  the  department  of  justice  has  been  pro- 
posed in  this  bill.  If  this  had  been  done  the  bill  would  have  encountered  the 
oppo.sition  of  some  of  the  officers  of  the  Bureau  of  Military  Justice  and  their 
friends,  and  so  great  is  the  power  of  men  in  office,  so  difficult  is  it  to  abolish 
an  office,  that  we  were  compelled  in  the  consideration  of  this  subject  to  leave 
the  officers  of  this  bureau  untouched  in  their  official  tenure  in  order  that  this 
bill  might  get  through  Congress.  But  so  far  as  the  solicitor  and  naval  Judge 
Advocate  General  is  concerned,  he  is  transferred  with  all  his  supervisory  power 
over  naval  courts  martial,  and  the  records  and  proceedings  of  sueli  courts: 
so  that  to  that  extent  this  bill  accomplishes  tlie  great  purpo.se  which  it  has 
in  view  of  bringing  onto  one  department  the  whole  legal  service  of  the  govern- 
ment. Now,  Mr.  Speaker,  I  think  enough  has  been  said  to  show  that  this  bill 
ought  to  become  a  law.  I  cannot  conceive  of  any  objection  to  it,  and  none  has 
been  presented. 

Mr.  Eldridge.  Will  the  gentleman  allow  me  to  make  an  inquiry  ? 

Mr.  Lawrence.  Yes,  sir. 

Mr.  Eldridge.  I  would  like  to  know  if  this  is  the  same  bill,  or  substantially 
the  same  bill,  as  he  introduced  and  which  was  before  the  Judiciary  Committee 
during  the  last  Congress? 

Mr.  Lawrence.  Yes ;  it  is  much  of  it  in  the  same  words,  and  I  think  I  am 
correct  in  saying  that  it  had  the  consideration  and  endorsement  of  the  gentle- 
man from  Wisconsin,  [Mr.  Eldridge,]  and  I  think  of  every  member  or  almost 
every  member  of  the  Judiciary  Committee. 

Mr.  Eldridge.  No  ;  the  gentleman  is  a  little  mistaken  about  that.  I  did  not 
quite  agree  to  that  bill.  I  thought  it  would  add  another  department  to  the  Gov- 
ernmen,  and  Tiltimately  another  Cabinet  minister,  and  I  think  now  that  will  be 
the  result  of  this  bill.  I  think  that  is  the  purpo.se  which  the  gentleman  has  in 
view. 

Mr.  Lawrence.  The  gentleman  from  Wisconsin  understands  very  well  that 
by  law  there  is  no  such  thing  as  a  Cabinet  officer.  There  is  no  law  creating  a 
Cabinet  in  this  country. 
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Mr.  Bingham.  Will  the  gentleman  take  notice  that  there  is  such  a  thing  in 
the  Constitution  as  the  heads  of  Deijartments? 

Mr.  Eluridge.  I  was  about  to  remark  that. 

Mr.  Lawkence.  I  have  taken  notice  of  the  Constitution  some  time  ago. 

Mr.  Bingham.  Well,  take  notice  of  it  in  your  bill. 

Mr.  Lawrence.  The  Departments  have  been  organized  under  the  laws  of  the 
United  States,  which  authorize  the  President  to  call  upon  the  heads  of  Depart- 
ments for  their  written  opinions;  but  tliere  is  no  law  which  provides  for  their 
assemblage  in  Cabinet  council,  or  which  organizes  or  recognizes  a  Cabinet.  The 
Cabinet  is  the  creature  of  usage  only.  But  since  the  establishment  of  the  office 
of  Attorney  General  the  Attorney  Genral  has  been  a  member  of  the  Cabinet 
by  usage  just  as  much  as  any  head  of  a  Department.  He  ought  to  be  in  the 
Cabinet.  There  ought  not  to  be  a  Cabinet  without  a  law  officer;  and  this  bill, 
while  it  creates  a  department,  or  converts  what  is  now  the  office  of  Attorney 
General  into  a  department,  does  not  create  a  Cabinet  officer.  It  is  proposed  to 
create  a  department,  and  by  the  usage  the  Attorney  General  will  continue  to  be 
a  member  of  the  Cabinet,  as  he  has  been  since  the  foundation  of  the  Govern- 
ment. The  bill  proposes  to  put  the  Attorney  General  precisely  upon  the  same 
footing  as  the  other  heads  of  Departments  of  the  Government;  and  to  that  I 
think  there  ought  not  to  be  any  objection. 

Mr.  Eldridge.  I  hear  with  profound  satisfaction  the  announcement  of  the 
gentleman  that  he  looked  at  the  Constitution  some  time  ago. 

Mr.  Lawrence.  Yes ;  some  time  ago. 

Mr.  Eldriiige.  I  hope  that  he  will  take  another  observation,  and  I  think  then 
he  will  come  to  the  conclusion  implied  in  the  query  of  his  colleague  from  Ohio, 
[Mr.  Bingham,]  that  the  Constitution  does  recognize  the  heads  of  Departments, 
and  whatever  by  law,  usage,  or  otherwise,  we  all  know  the  fact  that  the  Presi- 
dent of  the  United  States  has  a  Cabinet.  We  also  know  the  fact  that  the  num- 
ber of  which  it  is  composed  has  been  increased  since  the  first  organization  of 
the  Government.  We  know  that  the  tendency  is  in  that  direction.  I  believe  that 
it  is  one  of  the  ultimate  purposes  of  this  bill  to  increase  the  number.  It  is  said 
that  there  is  wisdom  in  a  multitude  of  counselors,  but  there  is  expense  in  all 
this  thing.  The  moment  the  new  department  is  established  the  pay  of  its  head 
will  be  raised  to  that  of  a  Cabinet  minister,  and  this  is  one  of  the  stejis  that  we 
are  taking  all  the  while  in  the  direction  of  augmented  expeditures  of  the  Gov- 
ernment. I  should  have  thought  the  gentleman's  love  of  economy  would  have 
led  him  in  the  other  direction.  I  suggested  that  idea  to  him  when  the  bill  simi- 
lar to  this  was  before  the  Judiciary  Committee  in  the  last  Congress,  and  I 
supposed  that  he  would  have  been  in  favor  of  and  advocating  propositions 
which  reduced  expenditures,  and  not  of  those  that  are  constantly  increasing 
them. 

'Slv.  Lawrence.  If  the  gentleman  had  heard  the  remarks  made  yesterday  and 
the  figures  given  he  would  have  seen  that  this  is  a  measure  of  retrenchment. 
But  I  have  said  enough  to  the  House  on  the  subject.  I  hope  the  vote  will  now 
be  taken  and  that  the  bill  will  pass. 

Mr.  Jenckes  resumed  the  floor. 

Mr.  .Tones,  of  Kentucky.  I  desire  to  ask  the  gentleman  one  question.  I  under- 
stood the  gentleman  to  say  that  this  bill  ought  to  have  included  the  .Tudgf>  Ad- 
vocate General  of  the  Army,  and  is  defective  in  that  respect,  and  that  the 
reason  why  a  provision  in  reference  to  him  was  omitted  was  from  the  fear 
that  that  officer  would  defeat  the  passage  of  this  bill.  I  wish  to  know  if  it  is. 
true  that  that  motive  operated  upon  the  committee? 

Mr.  .Tenckes.  That  matter  is  not  within  the  domain  of  our  committee,  but 
belongs  to  the  Committee  on  ^lilitarv  Affnirs. 

Mr.  Welker.  I  ask  unanimous  consent  to  move  an  amendment  to  section 
seventeen  of  this  bill,  by  inserting  the  word  "hereafter"  before  the  words  "au- 
thorized by  law :"  so  that  that  portion  of  the  section  will  read : 

"And  no  coiinsel  or  attorney  fees  shall  hereafter  be  allowed  to  any  person 
or  persons,  besides  the  respective  district  attorneys  and  assistant  district  at- 
torneys, for  services  in  such  capacity  to  the  Ignited  States,  or  any  branch  or 
dennrtment  of  the  Government  thereof,  unless  hereafter  authorized  by  law, 
and  then  only  on  the  certificate  of  the  Attorney  General  that  such  service."? 
were  actually  rendered,  and  that  the  same  could  not  be  performed  by  the  At- 
torney General  or  solicitor  general,  or  the  officers  of  the  department  of  justice, 
or  by  the  district  attorney." 
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Mr.  Jenckes.  I  have  no  objection  to  that  amendment,  and  I  hope  it  will  be 
agreed  to. 

The  Speaker.  As  the  previous  question  is  operating,  it  will  require  unanimous 
consent. 

No  objection  was  made ;  and  the  amendment  was  agreed  to. 

Mr.  Woodward.  Is  it  too  late  to  offer  amendments  to  this  bill? 

The  Speaker.  It  is,  except  by  unanimous  consent,  as  the  main  question  has 
been  ordered. 

Mr.  Woodward.  I  ask  unanimous  consent  to  move  to  amend  this  bill  by  add- 
ing to  it  the  following : 

"Sec.  — .  And  be  it  further  enacted,  That  the  offices  of  Judge  Advocate  Gen- 
eral and  of  all  his  assistants  be.  and  the  same  are  hereby,  abolished. 

Mr.  Arnell.  I  object  to  that  amendment. 

Mr.  Archer.  Is  it  in  order  now  to  move  that  this  bill  be  referred  to  the  Com- 
mittee on  the  Judiciary? 

The  Speaker.  It  is  not,  pending  the  operation  of  the  previous  question. 

Mr.  Niblack.  I  move  that  this  bill  be  laid  upon  the  table. 

The  question  was  taken ;  and  upon  a  division  there  were — ayes  34,  noes  73 ; 
no  quorum  voting. 

Tellers  were  ordered ;  and  Mr.  Jenckes  and  IMr.  Niblack  were  appointed. 

The  House  again  d$ivided ;  and  the  tellers  reported  that  there  were — ayes 
twenty,  noes  not  counted. 

So  the  motion  to  lay  the  bill  on  the  table  was  not  agreed  to. 

The  bill,  as  amended,  was  then  ordered  to  be  engrossed  and  read  a  third 
time ;  and  being  engrossed,  it  was  accordingly  read  the  third  time. 

The  question  was  upon  the  passage  of  the  bill. 

Mr.  Ward.  I  call  for  the  yeas  and  nays  on  the  passage  of  the  bill. 

The  question  was  taken  upon  ordering  the  yeas  and  nays;  and  upon  a  divi- 
sion there  were — ayes  20,  noes  87. 

So  (one  fifth  not  voting  in  the  affirmative)  the  yeas  and  nays  were  not  or- 
dered. 

The  bill  was  then  passed. 

Mr.  Jenckes.  I  move  to  amend  the  title  by  changing  the  word  "a"  to  "the," 
so  that  the  title  will  read  :  "A  bill  to  establish  the  department  of  justice." 

The  amendment  to  the  title  was  agreed  to. 

Mr.  Jenckes  moved  to  reconsider  the  vote  by  which  the  bill  was  passed ;  and 
also  moved  that  the  motion  to  reconsider  be  laid  on  the  table. 

The  latter  motion  was  agreed  to. 


Senate  Debate  and  Passage 

[From  the  Congressional  Globe,  June  16,  1870,  p.  4490] 
DEPARTMENT   OF   JUSTICE 

Mr.  Patterson.  I  ask  unanimous  consent  to  take  up  House  bill  No.  1328,  to 
establish  the  department  of  justice. 

There  being  no  objection,  the  Senate,  as  in  Committee  of  the  Whole,  proceed- 
ed to  consider  the  bill  (H.  R.  No.  1328)  to  establish  the  department  of  justice. 

Mr.  Bayard.  I  ask  the  honorable  Senator  from  New  Hampshire,  who  has  this 
bill  in  charge,  whether  the  number  of  officers  under  the  Government  is  in- 
creased by  the  bill?  Certainly  the  number  of  regular  officers  is  very  seriously 
increased ;  but  I  can  see  that  the  design  is  to  prevent  the  appointment  of  those 
who  are  not  responsible  men — that  is.  officers  for  temporary  duties,  and  whose 
charge  are  in  excess  of  the  fees  paid  to  regular  officers  in  the  way  of  salary. 

Mr.  Trumbull.  It  is  impossible  to  hear  the  Senator  from  Delaware.  I  should 
like  to  hear  what  he  says  on  this  subject. 

The  Vice  President.  Conversation  will  be  suspended  in  the  Senate  Chamber. 

Mr.  Bayard.  I  rose  more  for  the  purpose  of  asking  the  honorable  Senator 
from  New  Hampshire  to  explain  to  the  Senate,  or  demonstrate  rather  to  the 
Senate,  that  which  I  suppose  to  be  the  real  object  of  this  bill,  to  diminish  the 
expense  which  the  Government  of  the  United  States  is  now  at  for  temporary 
legal  assistants,  and  to  substitute  therefor  a  class  of  officers  on  fixed  salaries. 
who  shall  be  responsible  to  their  immediate  superior,  and  whose  payment  shall 
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be  regulated  by  law.  I  take  it  for  granted,  considering  the  highly  respectable 
and  discreet  source  from  which  this  bill  originates,  that  the  object  of  the  bill  is 
retrenchment.  The  object  of  the  bill  is  the  prevention  of  what  I  may  call  the 
sporadic  system  of  paying  fees  to  persons,  not  to  speak  disrespectfully  of  them, 
who  may  be  called  departmental  favorites.  It  is  to  regulate  that  which  I  think 
is  an  abuse.  I  ask  the  honorable  Senator  from  New  Hampshire  to  explain  it. 

Mr.  Patterson.  In  1789,  as  the  Senator  is  well  aware,  an  act  was  passed 
authorizing  the  appointment  of  district  attorneys,  and  also  a  person  learned 
in  the  law  who  should  act  as  Attorney  General.  That  continued  to  be  the  law 
of  the  General  Government  down  to  the  year  1830,  when  a  solicitor  of  the 
Treasury  Department  was  appointed,  and  appointed  not  so  much  because  the 
Government  needed  the  services  of  any  such  officer,  but  in  order,  if  possible, 
to  bring  about  a  state  of  harmony  between  the  President  and  the  then  Secretary 
of  th  Treasury  ;  but  it  failed  in  its  object. 

In  1861  the  amount  of  law  duties  devolving  upon  the  Government  had  so 
increased  that  an  act  was  passed  authorizing  the  employment  of  outside  coun- 
sel to  assist  the  district  attorneys  and  the  Attorney  General.  The  expense  of 
those  persons  who  were  employed  outside  the  regular  legal  force  of  the  Gov- 
ernment from  1864  to  1869  was  nearly  eight  hundred  thousand  dollars:  and 
instead  of  expediting  the  business  of  the  Government,  it  seemed  as  though  the 
law  was  passed  to  delay  the  legal  business  of  the  Government. 

The  object  of  this  bill  is  to  cut  off  that  extra  and  unnecessary  expense  to 
the  Government ;  but  in  order  to  do  that  it  is  thought  necessary  to  create  a 
solicitor  general,  acting  under  the  Attorney  General.  That  officer  will  be  a  new 
officer.  Then  one  or  two  clerks  additional  to  those  now  employed  will  be  author- 
ized by  this  bill.  The  entire  increased  expense  of  the  legal  force  under  this  bill 
over  what  it  now  is  will  be  about  thirteen  thousand  dollars,  while  all  that 
outside  expense,  which  from  1864  to  1869  amounted  to  about  eight  hundred 
thousand  dollars,  will  be  saved.  And  in  addition  to  that  the  opinions  given  by 
the  law  officers  of  the  Government  will  be  a  unit,  will  be  in  harmony  with  each 
other.  It  now  happens  that  an  opinion  will  sometimes  be  given  by  the  solicitor 
of  the  Treasury,  or  the  solicitor  of  some  other  Department,  in  conflict  with 
the  opinion  of  the  Attorney  General.  The  Senator  from  Delaware  will  under- 
stand better  than  I  do  the  absolute  necessity  of  harmony  in  the  legal  business 
of  the  Government. 

Mr.  Bayard.  Allow  me  to  ask  the  honorable  Senator  if  the  bill  does  not  also 
provide  for  the  appointment  of  special  deputies  still  by  these  fixed  officers? 

^Ir.  Patterson,  in  case  such  deputies  are  absolutely  needed;  but  they  are  to 
have  a  special  commission,  and  to  act  under  the  Attorney  General. 

Mr.  Thttrman.  I  wish  to  say  that  being  a  member  of  the  Committee  on  Re- 
trenchment, by  whom  this  bill  was  reported,  and  al.so  of  the  Committee  on  the 
Judiciary,  I  have  felt  it  my  duty  to  examine  this  bill  very  carefully ;  and  with- 
out going  into  details  I  de.sire  to  say  that  I  approve  of  it  in  every  particular, 
I  believe.  Possibly  some  little  amendments  might  be  made  to  it ;  but  this  bill 
has  passed  the  House,  and  I  hope  it  will  pass  the  Senate  just  as  it  is.  I  think 
it  is  a  good  bill  and  will  save  money  to  the  Government,  and  introduce  uni- 
formity and  regularity  in  the  legal  decisions  made  by  the  Departments. 

The  bill  was  reported  to  the  Senate  without  amendment,  ordered  to  a  third 
reading,  read  thf»  third  time,  and  pas.sed. 

Mr.  Carpenter.  Mr.  President 

Mr.  Robertson.  I  ask  unanimous  consent  to  take  up  Senate  bill  No.  969. 

Mr.  Carpenter.  Has  this  bill  to  establish  the  department  of  justice  passed? 

The  Vice  President.  It  has. 

Mr.  Carpenter.  I  was  trying  to  get  the  ear  of  the  Chair  to  move  an  amend- 
ment to  it. 

The  Vice  President.  The  Senator  from  Wisconsin  can  move  to  reconsider  the 
Totp  on  its  passage. 

Mr.  Carpenter.  I  move  a  reconsideration  for  the  purpose  of  allowing  me  to 
offer  an  amendment. 

The  Vice  President.  The  Senator  from  Wisconsin  moves  a  reconsideration 
of  the  vote  on  the  passage  of  the  bill  for  the  purpose  of  offering  an  amendment 
to  it. 

several  Senators.  No,  no. 

Mr.  Carpenter.  I  withdraw  the  motion. 
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Exhibit  96 
An  Act  To  Establish  the  Department  of  Justice  (41st  Cong.,  Sess.  II,  1870) 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  there  shall  be,  aud  is  hereby 
established  an  executive  department  of  the  government  of  the  United  States, 
to  be  called  the  Department  of  Justice,  of  which  the  Attorney-General  shall  be 
the  head.  His  duties,  salary,  aud  tenure  of  ofiice  shall  remain  as  now  fixed 
by  law,  except  so  far  as  they  may  be  modified  by  this  act. 

Sec.  2.  And  be  it  furtlier  enacted,  That  there  shall  be  in  said  Department 
an  officer  learned  in  the  law,  to  assist  the  Attorney  General  in  the  performance 
of  his  duties,  to  be  called  the  solicitor-general,  and  who,  in  case  of  a  vacancy 
in  the  office  of  Attorney-General,  or  in  his  absence  or  disability,  shall  have 
power  to  exercise  all  the  duties  of  that  office.  There  shall  also  be  continued 
in  said  Department  the  two  other  officers,  learned  in  the  law,  called  the 
assistants  of  the  Attorney-General,  whose  duty  it  shall  be  to  assist  the  At- 
torney-General and  solicitor-general  in  tJie  performance  of  their  duties,  as 
now  required  by  law. 

Sec.  3.  And  be  it  farther  enacted,  That  from  and  after  the  time  when  this 
act  takes  effect,  the  solicitor  of  the  treasury  and  his  assistants,  the  solicitor 
of  internal  revenue,  the  solicitor  and  naval  judge  advocate  general,  who  shall 
hereafter  be  known  as  the  naval  solicitor,  and  the  clerks,  messengers,  and 
laborers  employed  in  the  office  of  the  Attorney-General,  and  in  the  offices  of 
the  solicitor  of  the  treasury,  naval  solicitor,  and  solicitor  of  internal  revenue, 
and  the  law  officer  in  the  Department  of  State,  novv-  designated  as  the  ex- 
aminer of  claims  in  said  Department,  shall  be  transferred  from  the  Depart- 
ment with  which  they  are  now  associated  to  the  Department  of  Justice;  and 
said  officers  shall  exercise  their  functions  under  the  supervision  and  control 
of  the  head  of  the  Department  of  Justice. 

Sec.  4.  And  be  it  further  enacted,  That  questions  of  law  submitted  to  the 
Attorney-General  for  his  opinion,  except  questions  involving  a  construction 
of  the  Constitution  of  the  United  States,  may  be  by  him  referred  to  such  of 
his  subordinates  as  he  may  deem  appropriate,  and  he  may  require  the  written 
opinion  theron  of  the  officer  to  whom  the  same  may  be  referred  ;  and  if  the 
opinion  given  by  such  officer  shall  be  approved  by  the  Attorney-General,  such 
approval  so  indorsed  thereon  .shall  give  the  opinion  the  same  force  and  efTect 
as  belong  to  the  opinions  of  the   Attorney-General. 

Sec.  5.  And  be  it  further  enacted.  That  whenever  the  Attorney-General 
deems  it  necessary,  he  may  require  the  solicitor-general  to  argue  any  case  in 
which  the  government  is  interested  before  the  court  of  claims :  and  as  to 
cases  coming  by  appeal  from  the  court  of  claims  to  the  Supreme  Court  of 
the  United  States,  it  shall  be  the  duty  of  the  Attorney-General  and  solicitor- 
general  to  conduct  and  argue  them  before  that  court  as  in  other  cases  in 
which  the  United  States  is  interested.  And  tlie  Attorney-General  may,  when- 
ever he  deems  it  for  the  interest  of  the  United  States,  conduct  and  argue  any 
case  in  which  the  government  is  interested,  in  any  court  of  the  United  States,  or 
may  require  the  solicitor-general  or  any  officer  of  his  Department  to  do  so. 
And  the  solicitor-general,  or  any  officer  of  the  Department  of  Justice,  may 
be  sent  by  the  Attorney-General  to  any  State  or  district  in  the  United  States 
to  attend  to  the  interests  of  he  United  States  in  any  suit  pending  in  any  of 
the  courts  of  the  United  States,  or  in  the  courts  of  any  State,  or  to  attend 
to  any  other  interest  of  the  United  States:  for  which  service  they  siiall 
receive,  in  addition  to  their  salaries,  their  actual  and  necessary  expenses, 
while  so  absent  from  the  seat  of  government,  the  account  thereof  to  be 
verified  by  affidavit. 

Sec.  6.  And  be  it  further  enacted.  That  whenever  a  question  of  law  arises 
in  the  administration,  either  of  the  War  or  Navy  Department,  the  cognizance 
of  which  is  not  given  by  statute  to  some  other  officer  from  whom  the  head 
of  either  of  these  Departments  may  require  advice,  the  same  shall  be  sent 
to  the  Attorney-General,  to  be  by  him  referred  to  the  proper  officer  in  his 
Department  provided  for  in  this  act.  or  otherwise  di.spo.sed  of  as  he  may 
deem  proper:  and  each  head  of  any  Department  of  the  government  may  re- 
quire the  opinion  of  the  Attorney-General  on  all  questions  of  law  arising 
in  the  administration  of  their  respective  Departments. 


547 

Sec.  7.  And  he  it  further  enacted,  That  the  duties  enjoined  upon  the  auditor 
of  the  Post-Office  Department  by  the  fourteenth  section  of  the  act  entitled 
"An  act  to  change  the  organization  of  the  Post-OfBce  Department,  and  to  pro- 
vide more  effectually  for  the  settlement  of  the  accounts  thereof,"  passed  July 
two,  eighteen  liundred  and  thirty-six,  shall  hereafter  be  performed  by  some 
officer  of  the  Department  of  Justice,  to  be  especially  designated,  under  the 
direction  of  the  Attorney-General,  who  shall  also  have  the  care  of  prosecu- 
tions for  mail  depredations  and  penal  offenses  against  the  postal  laws. 

Sec.  8.  And  he  it  -further  enacted,  That  the  Attorney-General  is  hereby  em- 
powei-ed  to  make  all  necessary  rules  and  regulations  for  the  government  of 
said  Department  of  Justice,  and  for  the  management  and  distribution  of  its 
business. 

Sec.  9.  And  he  it  further  enacted.  That  the  several  officers  hereinbefore 
transferred  from  the  other  Departments  to  tlie  Department  of  Justice  shall 
hold  their  respective  offices  until  their  successors  are  duly  qualified ;  and 
the  solicitor-general,  and  whenever  vacancies  occur,  the  assistants  of  the 
Atorney-General,  and  all  the  solicitors  and  assistant  solicitors  mentioned  in 
this  act,  shall  be  appointed  by  the  Pre.sident,  by  and  with  the  advice  and 
consent  of  the  Senate.  All  the  otlier  officers,  clerks,  and  employees  in  the 
said  Department  shall  be  appointed  and  be  removable  by  the  Attorney-General. 
Sec.  10.  And  he  it  further  enacted.  That  tlie  foUiwiug  annual  salaries  shall 
be  paid  to  the  officers  hereinbefore  mentioned :  To  the  solicitor-general,  seven 
thousand  five  hundred  dollars:  to  each  of  the  assistants  of  the  Attorney- 
General,  five  thousand  dollars  each  ;  to  the  solicitor  of  the  internal  revenue, 
five  thousand  dollars ;  and  to  the  other  officers  the  .salaries  and  fees  now 
allowed  by  law ;  and  the  Attorney-General  shall  be  allowed  a  stenographic 
clerk,  with  an  annual  salary  of  two  thousand  dollars,  and  he  may  appoint 
three  additional  clerks  of  the  fourth  class. 

Sec.  11.  And  he  it  further  enacted.  That  all  moneys  hereafter  drawn  out 
of  the  treasury  upon  the  requisition  of  the  Attorney-General,  shall  be  dis- 
bursed by  such  one  of  the  clerks  herein  provided  for  the  Attorney-General  as 
he  may  designate ;  and  so  much  of  the  first  section  of  the  act  making  appro- 
priations, passed  March  three,  eighteen  hundred  and  fifty-nine,  as  provides 
that  moneys  drawn  out  of  the  treasury  upon  the  requisition  of  the  Attorney- 
General  shall  be  disbursed  by  such  disbursing  officer  as  the  Secretary  of  the 
Treasury  may  designate,  is  hei'eby  repealed. 

Sec.  12.  And  he  it  further  enacted,  That  it  shall  be  the  duty  of  the  Attorney- 
General  to  make  an  annual  report  to  Congress,  in  January  each  year,  of  the 
business  of  the  said  Department  of  Justice,  and  any  other  matters  appertaining 
thereto  that  he  may  deem  proper,  including  the  statistics  of  crime  under 
the  laws  of  the  United  States,  and,  as  far  as  practicable,  under  the  laws  of 
the  several  States. 

Sec.  13.  And  he  it  further  enacted,  That  the  superintendent  of  the  treasury 
building  shall  provide  such  suitable  rooms  in  the  treasury  building  as  may  be 
necessary  to  accommodate  the  officers  and  clerks  of  the  said  Department, 
dr,  to  the  extent  that  that  may  be  found  impracticable,  to  provide  such 
rooms  in  some  other  building  in  the  vicinity  of  said  treasury  building. 

Sec.  14.  And  he  it  further  enacted.  That  the  Attorney-General  may  require 
any  solicitor  or  officers  of  the  Department  of  Justice  to  perform  any  duty 
required  of  said  Department  or  any  officer  thereof;  and  the  officers  of  the 
law  department,  under  the  direction  of  the  Attorney-General,  shall  give  all 
opinions  and  render  all  services  requiring  the  skill  of  persons  learnetf  in  the 
law,  necessary  to  enable  the  President  and  heads  of  the  executive  Departments, 
and  the  heads  of  bureaus  and  other  officers  in  such  Departments  to  discharge 
their  respective  duties;  and  shall,  for  and  on  behalf  of  the  United  States, 
procure  the  proper  evidence  for,  and  conduct  prosecute,  or  defend  all  suits 
and  proceedings  in  the  Supreme  Court  of  the  United  States  and  in  the  court 
of  claims,  in  which  the  United  States,  or  any  officer  thereof,  is  a  party  or 
may  be  interested.  And  no  fees  shall  be  allowed  or  paid  to  any  other  attorney 
or  counsel  [1]  or  at  law  for  any  service  herein  required  of  the  officers  of  the 
Department  of  Justice. 

Sec.  15.  And  he  it  further  enacted.  That  the  supervisory  powers  now  exer- 
cised by  the  Secretary  of  the  Interior  over  the  accounts  of  the  district  at- 
torneys, marshals,  clerks,  and  other  officers  of  the  courts  of  the  United  States, 
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shall  be  exercised  by  the  Attorney-General,  who  shall  sign  all  requisitions  for 
the  advance  or  payment  of  moneys  out  of  the  treasury,  on  estimates  or  ac- 
counts by  the  first  auditor  or  first  comptroller  of  the  treasury. 

Sec.  16.  And  he  it  further  enacted,  That  the  Attorney-General  shall  have 
supervision  of  the  conduct  and  proceedings  of  the  various  attorneys  for  the 
United  States  in  the  respective  judicial  districts,  who  shall  make  report  to 
him  of  their  proceedings,  and  also  of  all  other  attorneys  and  counsel [l]ors 
employed  in  any  cases  or  business  in  which  the  United  States  may  be  con- 
cerned. 

Sec.  17.  And  be  it  further  enacted,  That  it  shalll  not  be  lawful  for  the  Secre- 
tary of  either  of  the  executive  Departments  to  employ  attorneys  or  counsel  at 
the  expense  of  the  United  States ;  but  such  Departments,  when  in  need  of 
counsel  or  advice,  shall  call  upon  the  Department  of  Justice,  the  ofiicers  of 
which  shall  attend  to  the  same ;  and  no  counsel  or  attorney  fees  shall  here- 
after be  allowed  to  any  person  or  persons,  besides  the  respective  district  at- 
torneys and  assistant  district  attorneys,  for  services  in  such  capacity  to  the 
United  States,  or  any  branch  or  department  of  the  government  thereof,  unless 
hereafter  authorized  by  law,  and  then  only  on  the  certificate  of  the  Attorney- 
General  that  such  services  were  actually  rendered,  and  that  the  same  could 
not  be  performed  by  the  Attorney-General,  or  solicitor-general,  or  the  officers 
of  the  department  of  justice,  or  by  the  district  attorneys.  And  every  attorney 
and  counsel[l]or  who  shall  be  specially  retained,  under  the  authority  of  the 
Department  of  Justice,  to  assist  in  the  trial  of  any  case  in  which  the  gov- 
ernment is  interested,  shall  receive  a  commission  from  the  head  of  said  De- 
partment, as  a  special  assistant  to  the  Attorney-General,  or  to  some  one  of 
the  district  attorneys,  as  the  nature  of  the  appointment  may  require,  and  shall 
take  the  oath  required  by  law  to  be  taken  by  the  district  attorneys,  and  shall 
be  subject  to  all  the  liabilities  imposed  upon  such  officers  by  law. 

Sec.  18.  And  be  it  further  enacted.  That  the  Attorney-General  shall  from 
time  to  time  cause  to  be  edited  and  printed  an  edition  of  one  thousand  copies, 
at  the  government  printing  office,  of  such  of  the  opinions  of  the  law  officers 
herein  authorized  to  be  given  as  he  may  deem  valuable  for  preservation,  in 
volumes  which  shall  be  as  to  the  size,  quality  of  paper,  printing,  and  binding, 
of  uniform  style  and  appearance,  as  nearly  as  practicable,  with  the  eighth 
volume  of  said  opinions,  published  by  Robert  Farnham.  in  the  year  eighteen 
hundred  and  sixty-eight,  which  volumes  shall  contain  proper  head-notes,  a 
complete  and  full  index,  and  such  footnotes  as  the  Attorney-General  may  ap- 
prove. Such  volumes  shall  be  distributed  in  such  manner  as  the  Attorney 
General  may  from  time  to  time  pre.s*criV>e. 

Sec.  19.  And  he  it  further  enacted.  That  this  act  shall  take  effect  and  be  in 
force  from  and  after  the  first  day  of  July,  eighteen  hundred  and  seventy. 
Approved,  June  22,  1870. 

Exhibit  97 

(Excenit  from  Debate  on  Passage  of  28  U.S.C.  240.3:  Intervention  by  the  United 
States  in  cases  involving  the  constitutionality  of  Acts  of  Congress)  ^ 

(House  Debate  and  Passage:  81  Congressional  Record,  3153,  3254-3273 

April  7,  1937) 

Appearance   by   Attoeney   General   in    Cases   Involving   Constitutionality 

OF  Acts  of  Congress 

Mr.  SuMNERS  of  Texas.  Mr.  Sneaker,  by  direction  of  the  Committee  on  the 
Judiciary,  I  call  up  the  bill  (H.  R.  2260)  to  provide  for  appearance  on  behalf 
of  and  appeal  by  the  United  States  in  certain  ca.ses  in  which  the  constitution- 
ality of  acts  of  Congress  is  involved. 

****«*♦ 

Mr.  SuMNERs  of  Texas.  Mr.  Chairman,  I  will  make  a  very  brief  statement 
about  this  bill  and  will  then  be  glad  to  answer  any  questions  which  I  may  be 
able  to  answer. 

There  have  been  some  statements  made  about  this  bill  already  and  I  believe 
the  membership  of  the  House  understands  that  the  bill  provides  that  in  any 


1  See  exhibits  49-53,  pp.  474  to  498. 
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case  of  private  litigation  in  a  Federal  court,  wliere  tlie  constitutionality  of  an 
act  of  Congress  is  drawn  in  question,  the  Attorney  General  may  intervene  to 
defend,  solely,  the  question  of  constitutionality. 

In  this  connection  may  I  state  there  will  be  offered  an  amendment  also  giving 
to  the  Attorney  General  the  right  to  appeal  directly  to  the  Supreme  Court 
from  an  adverse  decision  on  the  question  of  constitutionality;  in  those  cases 
where  the  Government  is  an  original  party  or  where  some  agency  of  the  Gov- 
ernment is  a  party,  and  where  such  right  to  appeal  does  not  now  obtain.    _ 

This  legislation  is  drawn  on  the  theory  which  seems  to  me  and  to  a  majority 
of  the  Committee  on  the  Judiciary  to  be  sound.  It  is  our  view  that  when,  in 
private  litigation,  the  constitutionality  of  an  act  of  Congress  is  drawn  m  ques- 
tion that  question  of  constitutionality  becomes  the  big  question  in  that  litiga- 
tion. Not  only  is  the  question  as  to  whether  or  not  the  legislative  branch  of 
the  Government  has  operated  within  constitutional  limits  of  concern  to  the 
Government  as  an  entity,  but  there  may  be  many  thousands  of  private  citizens 
who  have  various  sorts'  of  relationships  depending  upon  the  constitutionality 
of  th.at  act:  but  in  that  private  litigation  there  is  no  opportunity  for  those 
other  people  whose  interests  are  just  as  vital  as  the  two  litigants,  to  appear, 
and  there  is  nobody  there  to  represent  this  House  of  Congress. 

If  we  cnn  get  away  from  the  legalistic  mind,  the  mind  of  a  lawyer,  and  vis- 
ualize a  situation  as  "it  often  actually  is,  we  can  appreciate  how  absurd  it  is  for 
the  question  whether  you  and  I  have  acted  within  constitutional  limitations  to 
be  dependent  for  its  proper  presentation  upon  some  person  who  may  not  be  a 
real  lawyer  at  all,  selected  by  a  private  person  and  appearing  in  a  private 
lawsuit. 

Mr.  Cox.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  SuMNERS  of  Texas.  Just  in  a  moment  I  will  yield. 

Now,  it  ought  not  be  so  that  litigation  is  determined  by  the  quality  of  law- 
yer one  has,  but  know  that  much  is  determined  by  the  legal  ability  of  the  man 
who  appears  in  the  ca.se. 

I  now  yield  to  the  gentleman  from  Georgia. 

Mi".  Cox.  I  am  interested  in  getting  the  gentleman's  opinion  as  to  what  ben- 
efit would  result  from  intervention  in  such  a  ca.se  by  the  Attorney  General, 
other  than   that  it  might  expedite  final   determination.   In  other  words,  how 
would  intervention  on  the  part  of  the  Attorney  General  in  such  a  case  result 
in  a  better  determination  of  the  issues  involved? 

Mr.  Su\fNERS  of  Texas.  May  I  make  this  statement?  As  a  matter  of  fact, 
when  the  constitutionality  of  an  act  of  Congress  is  drawn  in  question  in  pri- 
vate litigation,  there  is  absent,  as  a  matter  of  fact,  a  necessary  and  proper 
party  insofar  as  representation  is  concerned.  You  have  involved  in  that  ca.se  the 
right  of  the  two  litigants.  There  is  also  involved  in  that  case  the  constitution- 
ality of  an  act  of  Congress.  The  Government  is  a  necessary  and  proper  party, 
practically  speaking. 

The  rights  of  citizens :  maybe  thousands  of  citizens  are  involved,  and  only 
one  citizen  is  there  represented.  There  is  a  public  question  and  a  public  interest 
involved.  There  ought  to  be  a  public  representative  of  that  interest. 

I  do  not  want  to  mention  the  case,  but  I  call  to  mind  that  within  the  last 
2  or  3  years  the  committee  of  which  I  am  a  member  reported  a  very  important 
bill.  The  constitutionality  of  that  bill  was  drawn  in  issue  in  private  litigation. 
The  constitutionality  of  that  act  was  poorly  df'fended,  I  thought,  and  I  have 
always  thought  none  too  well  concerned  in  the  Court.  After  the  committee 
had  gone  to  a  great  deal  of  work  to  try  to  work  that  thing  out  and  many  pri- 
vate persons  all  over  the  country  had  come  to  depend  upon  the  constitutionality 
of  that  act,  the  whole  matter  was  determined  in  private  litigaion,  with  the 
public  interest  dependent  upon  a  private  lawyer  hired  by  a  private  person  to 
try  his  case.  Nobody  anvhere  in  the  whole  proceedings  undertook  to  sneak  for 
the  Government,  for  the  Congress,  whose  act  was  under  attack,  for  the  mrny 
and  varied  interests  of  other  people  which  were  in  fact  being  determined  in 
that  lawsuit. 

Mr.  Cox.  Mr.  Chnirm.in,  wil!  Hie  gentleman  yield? 

INIr.  SuMNERS  of  Texas.  I  yield. 

Mr.  Cox.  Is  it  the  gentleman's  expectation  that  the  intervention  of  the  At- 
torney General  will  bring  to  bear  upon  the  issue  some  extraordinary  legal 
power? 

Mr.  SuMNERS  of  Texas.  My  answer,  of  course,  is  "yes." 

******* 
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Mr.  Cox.  I  have  no  objection  whatever  to  the  intervention  of  the  Attorney 
General,  but  I  thought  his  intervention  was  to  be  in  the  interest  of  expedition 
rather  than  of  aid  to  the  Court  in  deciding  the  question. 

Mr.  SuMNERS  of  Texas.  It  is  for  expedition,  but  I  would  not  be  candid,  I 
may  say  to  the  gentleman  from  Georgia,  if  I  did  not  say  that  the  committee 
had  the  expectation  that  the  great  law  officer  of  the  United  States  ought  to  be 
the  best  prepared  of  anybody  to  defend  an  act  of  the  United  States  Congress 
when  it  is  challenged. 

******* 

Mr.  Lucas.  In  the  early  part  of  the  gentleman's  remarks,  as  I  recall  it,  he 
referred  to  a  certain  case,  which  was  carried  up  from  the  lower  courts  to  the 
Supreme  Court  of  the  United  States,  where  the  constitutionality  of  the  act  was 
involved.  Am  I  correct  in  inferring  from  the  remarks  the  gentleman  made  that 
had  that  case  been  tried  on  a  different  theory,  had  it  been  argued  by  the  At- 
torney General  of  the  United  States,  who  should  have  been  vitally  interested, 
and  was,  but  could  not  appear,  the  case  might  have  been  decided  differently 
by  the  Supreme  Court  of  the  United  States? 

Mr.  SuMNERS  of  Texas.  If  the  gentleman  will  add  just  one  thing  to  that — 
that  is,  if  I  had  been  the  Attorney  General  I  believe  I  could  have  won  the 
ca.se  [laughter]. 

Mr.  Lucas.  In  other  words,  if  this  act  becomes  a  law,  we  seek  to  protect  the 
acts  that  we  pass  by  having  competent  and  reputable  counsel  from  the  time 
the  constitutionality  is  attacked  until  it  is  finally  decided  by  the  Supreme 
Court  of  the  United  States.  It  not  that  true? 

******* 

Mr.  DiTTER.  No  one  can  deny  here  that  this  bill  definitely  gives  to  one  party 
in  a  litigious  matter  a  distinct  advantage.  Two  litigants  appear  before  the  bar 
of  justice,  the  one  claiming  that  an  act  is  constitutional  and  the  other  ques- 
tioning the  constitutionality  of  the  act.  This  legislation  brings  in  back  of  one 
of  the  parties  litigant  the  power  of  the  Department  of  Justice  and  the  Attorney 
General  with  all  of  the  ability,  experience,  and  power  of  that  Department,  and 
leaves  the  other  litigant  absohitely  helpless  to  effectively  combat  tJie  combined 
efforts  of  his  opponent  and  the  Government.  If  you  are  going  to  the  point  of 
providing  for  this  inten'ention  by  the  Attorney  General,  then  why  should  we 
not  go  a  step  further  and  provide  that  the  other  party  to  the  suit  should  have 
counsel  provided  for  him  at  the  expense  of  the  Government?  If  you  are  going 
to  bring  the  prestige  and  power  of  the  entire  Department  of  Justice  behind 
on  litigant  in  order  to  establish  constitutionality  and  to  maintain  constitu- 
tionality, then  you  should  bring  to  the  other  man  a  lawyer,  or  a  battery  of 
lawyers,  paid  for  by  the  Government  to  protect  his  position  with  the  .same 
fervor,  and  the  same  enthusiasm,  and  the  same  ability,  as  you  give  to  his  op- 
ponent to  maintain  the  constitutionality  of  this  particular  act. 

Mr.  Fred  M.  Vinson.  Mr.  Chairman,  will  the  gentleman  yield? 

]\Ir.  Ditter.  I  yield. 

Mr.  Fred  M.  Vinson.  It  seems  to  me  that  the  question  of  constitutiotialiity 
is  not  one  that  is  of  interest  solely  to  the  parties  in  litigation. 

Mr.  Ditter.  The  gentleman  will  agree  with  me  that  it  distinctly  affects  the 
individual  citizen. 

Mr.  Fred  M.  Vinson.  Of  course  it  does,  and  the  question  is  to  get  it  deter- 
mined correctly,  because  it  affects  not  only  the  litigants  in  the  particular  case, 
but  it  affects  many  others.  It  ought  to  be  decided  right  in  the  public  interest. 

Mr.  Ditter.  Does  the  gentleman,  by  his  statement,  infer  that  the  constitu- 
tional questions  that  have  been  raised  and  decided  in  the  past,  particularly 
within  our  own  experiences,  have  been  incorrectly  decided? 

Mr.  Fred  M.  Vinson.  In  many  instances,  yes :  and  I  may  say  that  Justices 
of  the  Supreme  Court  in  the  history  of  our  country  have  said  that  the  charac- 
ter, the  mentality,  the  legal  learning  of  gentlemen  representing  litigants  has 
had  its  effect  in  determining  the  question  of  constitutionality ;  and,  oftentimes, 
even  our  courts,  our  highest  Court,  calls  in  "a  friend  of  the  court"  in  order 
that  the  constitutional  question  may  be  the  moi-e  carefully  considered. 

Mr.  Ditter.  I  did  not  yield  to  the  gentleman  for  a  speech.  Then.  I  think  the 
gentleman  will  probably  be  in  accord  with  me  that  the  Government  should 
provide  to  the  other  litigant  the  same  type  of  counsel  as  the  Government  has  at 
its  command  to  establish  the  constitutionality  of  the  act.  That  would  be  justice. 
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Mr.  Feed  M.  Vinsox.  I  think  that  the  gentleman,  to  develop  that  point, 
would  have  to  assume  that  the  Government  had  interest  in  the  litigation.  The 
Government's  concern  is  a  public  interest;  that  is,  the  interest  of  having  the 
question  of  constitutionality  determined  correctly. 

Mr.  DiTTER.  That  is  exactly  the  point,  Mr.  Chairman,  that  I  wanted  the  gen- 
tleman to  raise,  for  it  certainly  seems  to  me  that  the  Attorney  General  being 
a  part  of  the  executive  department  of  the  Government  would  be  most  anxious 
to  establish  the  constitutionality  of  the  act,  and  under  no  circumstance  would 
he  be  inclined  to  question  the  constitutionality  of  the  act. 

Mr.  O'Connor  of  New  York.  Mr.  Chairman,  will  the  gentleman  yield? 

Sir.  DiTTER.  I  could  not  help  but  yield  to  my  friend  from  New  York. 

Mr.  O'Connor  of  New  York.  Assuming  that  Congress  passes  a  bill  and  that 
the  Attorney  General  advises  the  President  that  the  act  is  unconstitutional, 
whereupon  the  President  vetoes  the  act  and  Congress  passes  the  act  over  the 
veto  of  the  President  and  makes  it  a  law.  Then  in  a  court  the  question  of  the 
constitutionality  of  the  act  arises  and  the  Attorney  General  intervenes. 

^Yill  he  sustain  the  constitutionality  and  give  it  as  his  written  opinion  that 
the  law  is  unconstitutional? 

Mr.  DiTTER.  I  appreciate  the  contribution  my  distinguished  friend  from 
New  York  has  brought  to  the  ease. 

Mr.  Chuecii.  Will  the  gentleman  yield? 

:Mr.  DiTTER.  I  yield  to  the  gentleman  from  Illinois. 

Mr.  Church.  The  mere  fact  that  the  Attorney  General  was  wrong  in  the  first 
place  is  no  reason  why  the  litigant,  having  had  his  rights  determined  in  the 
lower  court,  should  have  to  go  all  the  way  to  the  Supreme  Court,  brought  there 
by  the  Attorney  General  and  the  administrative  end  of  this  Government. 

Mr.  DiTTEE.  May  I  say  in  perfect  candor  to  the  members  of  the  House,  of 
course  the  observations  I  am  presently  making  are  very  naturally  colored  to 
some  extent  by  the  experiences  that  have  been  ours  during  the  last  4  years, 
especially  in  the  light  of  the  present  Attorney  General's  position  in  desiring  to 
continue  the  constitutionality  or  establish  the  constitutionality  of  many  of 
those  acts  that  have  been  previously  declared  unconstitutional.  The  pertinence 
of  an  inquiry  directed  by  my  distinguished  friend  the  gentleman  from  Georgia 
during  colloquy  this  afternoon  presents  itself  to  me,  when  he  asked  with  re- 
spect to  the  ability  of  the  present  Attorney  General ;  but  whether  there  is  abil- 
ity or  not,  I  am  convinced  that  he  would  have  but  one  motive  and  that  is  to 
drive  through  to  constitutionality  the  enactments  of  the  present  administra- 
tion. 

Mr.  Cellee.  Will  the  gentleman  yield? 

Mr.  DiTTER.  I  yield  to  the  gentleman  from  New  York. 

Mr.  Celler.  It  may  be  of  interest  to  the  gentleman  to  know  when  the  matter 
was  presented  to  us  in  the  Judiciary  Committee,  we  were  told  in  many  cn.ses 
where  there  was  a  constitutional  question  of  great  public  interest,  the  question 
was  not  presented  properly  from  the  constitutional  side ;  that,  on  the  contrary, 
the.se  arguments  were  presented  by  lawyers  of  inferior  talent.  One  purpose 
of  this  act  is  to  see  to  it  that  when  the  constitutional  question  is  defended 
there  shall  he  somebody  of  consequence,  ability,  ingenuity,  and  resourcefulness 
to  pre.sent  the  Government's  side.  Does  not  the  gentleman  think  it  would  be 
rather  unfair  to  leave  constitutional  questions  to  be  presented  by  persons  who 
may  be  inferior  in  the  presentation  of  .such  questions? 

[Here  the  gavel  fell.] 

Mr.  GuYER.  Mr.  Chairman,  I  yield  to  the  gentleman  5  additional  minutes. 

Ml'.  DiTTER.  Mr.  Chairman,  from  what  the  gentleman  says,  I  take  it  he  feels 
that  the  Government  has  a  side  it  should  take  in  litigation  between  private  in- 
dividuals? 

Mr.  Celler.  Only  where  there  is  a  constitutional  question  involved  of  real 
and  .substantial  importance. 

Mr.  DiTTER.  It  .seems  to  me  that  is  the  very  point  I  am  opposed  to.  With  re- 
spect to  litigation  as  between  private  individuals  the  Government  has  no  part. 

Mr.  Celler.  If  it  were  limited  to  private  interests,  I  would  .say  "yes."  but 
there  is  something  more  involved.  The  Government's  point  of  view  is  involved. 
The  constitutionality  of  the  question  is  involved  for  you  and  me  and  the  rest 
of  the  people  of  the  land.  Our  interests  are  involved  and  our  interests  are  at 
stake. 
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Mr.  DiTTEB.  In  my  opinion,  tliis  is  simply  an  eifort  to  protect  the  enactments 
of  the  Congress  and  to  disregard  the  rights  of  the  citizens.  Our  first  duty  is  to 
be  jealous  of  the  rights  of  the  people  and  not  to  be  concerned  chiefly  about  the 
maintenance  of  tlie  bills  which  we  pass.  If  we  concern  ourselves  more  serious- 
ly during  the  consideration  of  legislation  about  its  constitutionality  instead  of 
passing  bills  irrespective  of  any  question  of  constitutionality  private  litigants 
will  be  able  to  take  care  of  their  own  interests  in  the  courts. 

*  it:  :f  ^  i!f  *  * 

Mr.  MacFablane.  It  seems  to  me  that  this  legislation,  as  the  chairman  has 
just  indicated,  is  the  best  plan  which  has  been  offered.  It  is  easy  to  criticize, 
but  it  would  be  hard  to  suggest  a  better  remedy.  Certainly  this  is  the  best 
remedy  which  has  been  brought  before  the  House  thus  far  to  expedite  the  test- 
ing of  the  constitutionality  of  acts  of  Congress.  As  Members  of  Congress  we 
have  a  very  great  interest  in  seeing  our  acts  upheld,  and  this  legislation  will 
bring  this  about. 

I  know  and  you  know  that  during  recent  years — yes ;  I  will  say  recent 
months — measures  have  been  brought  before  the  Supreme  Court  in  which  the 
validity  of  acts  of  Congress  has  not  been  as  well  represented  as  it  should  be, 
and  the  acts  have  thus  been  declared  invalid.  This  bill  will  place  all  the  force 
of  the  legal  department  of  the  Government  behind  the  acts  of  Congress.  Cer- 
tainly every  Member  of  this  body  ought  to  want  to  see  the  measures  we  enact 
into  law,  if  possible,  upheld  as  being  valid.  That  is  what  this  legislation  does. 

4:  :]:  Hi  ^  >;;  :{:  :{: 

Mr.  MacFablane.  Certainly,  as  Members  of  Congress,  we  ought  to  be  inter- 
ested to  the  extent  of  seeing  that  every  possible  force  is  brought  into  effect  to 
uphold  the  validity  of  our  own  acts.  For  this  reason  I  cannot  see  how  any 
Member  can  vote  against  this  legislation. 

Mr.  Chubch.  The  gentleman  has  made  the  challenge  that  we  suggest  a  bet- 
ter remedy. 

Mr.  MacFablane.  Yes. 

Mr.  Chubch.  May  I  .suggest  a  better  remedy,  far  better  than  the  bill  now 
under  consideration,  is  that  the  Congress  stop  passing  legi-slation  of  doubtful 
constitutionality.  This  is  my  answer  to  the  gentleman's  challenge. 

Mr.  MacFablane.  Well,  tweedledee  and  tweedledum,  that  is  my  answer  to 
the  remedy  the  gentleman  suggests.  I  believe  Members  of  Congress  under  the 
direction  and  with  the  cooperation  of  our  legislative  counsel  have  just  as  much 
sense  as  those  who  pass  upon  the  laws. 

Mr.  Chxtbch.  Laws  of  doubtful  constitutionality  are  the  ones  I  am  question- 
ing at  this  time.  There  is  too  much  passing  of  laws  of  doubtful  constitution- 
ality. 

Mr.  MacFablane.  I  understand  the  question  the  gentleman  is  rai.sing,  but  I 
do  not  think  he  has  brought  forth  any  remedy  which  will  correct  that.  I  am 
not  willing  as  a  Member  of  Congress  to  admit  we  have  not  given  every  consid- 
eration to  the  measures  we  have  enacted  into  law.  The  fact  we  have  put 
through  a  program  which  has  benefited  the  country  and  has  rai-sed  us  out  of 
the  depths  and  put  us  well  on  the  road  to  prosperity,  although  we  have  had  a 
large  number  of  these  acts  nullified,  has  not  convinced  me,  and  I  am  sure  it  has 
not  convinced  a  large  majority  of  the  people  of  this  country,  that  such  acts 
were  not  valid,  even  though  they  have  been  declared  unconstitutional  by  a  ma- 
jority of  the  Supreme  Court. 

*  *  *  *  ^  :!f  i^ 

Mr.  Micheneb.  In  a  sense  this  bill  is  a  measure  for  the  protection  of  laws 
passed  by  the  Congress.  The  purpose  of  this  bill  is  to  guarantee  a  competent 
presentation  to  the  Court  of  the  constitutionality  of  laws  passed  liy  the  Con- 
gress. The  Constitution  places  this  duty  upon  the  Congress  to  pass  only  such 
laws  as  the  Congress  believes  to  be  constitutional.  We  must  assume  that  the 
'Congress  never  disregards  this  constitutional  mandate.  The  Congress  has  taken 
an  oath  not  to  do  otherwise.  When  the  Congress  has  thus  conscientiously  passed 
a  law,  it  seems  to  me  that  the  Congress  has  a  perfect  right,  as  well  as  a  duty, 
to  see  to  it  that  the  Congress'  constitutional  right  to  rtass  the  law  is  properly 
presented  to  the  Court;  that  is,  of  cour.se,  if  the  constitutionality  is  questioned. 

We  must  not  lose  sight  of  the  fact  that  the  Congress  has  full  authority  to  pa.'^s 
legislation  even  over  the  President's  veto.  When  a  law  is  enacted  by  the  Con- 
gress, it  then  becomes  the  duty  of  the  Executive  to  execute  the  law.  The  execu- 
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tive  branch  of  the  Government,  through  the  Attorney  General,  is  presumed 
to  see  to  it  that  the  laws  on  our  statute  books  are  carried  out.  It  is  the  duty 
of  the  Supreme  Court  to  determine  whether  or  not  the  Congress  exceeded  its 
constitutional  authority  in  enacting  law.  It  seems  to  me  that  the  Congress  has 
full  authority  in  enacting  law.  It  seems  to  me  that  the  Congress  has  full  au- 
thority to  make  provision  for  the  protection  of  its  laws  before  the  courts 
when  such  laws  are  questioned  by  litigants.  Where  the  constitutionality  is 
questioned,  more  than  the  rights  of  individual  litigants  in  the  suit  are  involved. 
The  rights  of  all  of  the  people  who  might  be  affected  by  the  laws  are  involved, 
and  in  these  days  time  is  of  the  essence  in  many  of  these  important  cases  com- 
ing before  the  Supreme  Court. 

This  bill  makes  it  possible  that  whenever  a  constitutional  question  is  raised 
in  a  Federal  court  for  the  Attorney  General  to  intercede  at  once,  see  to  it  that 
the  validity  of  the  statute  is  properly  presented  to  the  court,  and  then  to 
appeal  directly  to  the  highest  tribunal  when  that  course  seems  advisable  to 
sustain  the  law.  Personally,  I  favor  a  law  permitting  a  direct  appeal  to  the 
Supreme  Court  in  every  case  where  a  substantial  constitutional  question  as  to 
the  validity  of  the  law  is  raised.  Whether  or  not  the  question  is  substantial  and 
not  frivolous  must  be  determined  by  the  Court.  In  this  way  much  delay  and 
expense  will  be  eliminated.  So-called  court  justice  is  not  justice  at  all  if  its 
benefits  can  only  be  bestowed  upon  the  citizen  who  has  sufficient  financial  re- 
sources, as  well  as  endurance,  to  travel  the  gamut  of  all  the  courts  from  his 
home  town  in  the  interior  to  the  Supreme  Court  in  Washington. 

This  statute  has  two  primary  purposes.  First,  to  guarantee  that  where  im- 
portant constitutional  questions  are  involved  before  the  courts,  there  is  a  proper 
presentation  on  the  part  of  the  Government  in  an  effort  to  sustain  that  which 
he  Congress  determined  was  a  constitutional  law.  Second,  to  expedite  the  ques- 
tion and  get  a  speedy  determination  with  the  minimum  cost  and  inconvenience 
not  only  to  the  litigant  involved  but  also  to  all  of  the  people  who  are  expected 
to  be  the  beneficiaries  of  the  law  enacted  by  their  representative,  the  Congress. 
We  must  have  some  faith  in  our  courts,  and  whenever  the  court  believes  a 
substantial,  constitutional  question  has  been  raised,  the  court  must  or  shall  no- 
tify— and  I  am  perfectly  willing  to  make  it  "may",  because  I  am  willing  to 
trust  the  courts — the  Attorney  General  of  the  United  States  that  a  constitu- 
tional question  of  vast  importance,  no  only  to  private  litigants  but  to  all  the 
people,  is  involved,  then  the  Attorney  General — the  branch  of  the  Government 
whose  duty  it  is  to  enforce  the  law — is  asked  to  come  in  and  defend  the  law 
as  to  its  constitutionality. 

Mr.  Cox.  Mr.  Chairman,  will  the  gentleman  yield? 
Mr.  MiCHENER.  Yes ;  although  I  have  only  a  moment. 

Mr.  Cox.  Will  the  gentleman  explain  whether,  under  the  terms  of  the  bill, 
the  Attorney  General  on  intervening  in  a  pending  case,  would  be  compelled 
to  defend  the  constitutionality  of  the  act  that  had  been  attacked  against  his 
conviction  that  it  is  unconstitutional?  In  other  words,  does  the  bill  compel  him, 
where  he  intervenes,  to  defend  the  constitutionality  of  the  act? 

Mr.  MiCHENER.  No :  there  is  no  such  compuLsion  whatever.  The  Attorney  Gen- 
eral is  notified  and  then  he  will  use  his  discretion  in  the  matter.  However,  my 
personal  opinion  is  that  when  the  Congress  has  exercised  its  constitutional  duty 
and  has  enacted  a  law,  under  its  oath,  that  it  believes  to  be  constitutional,  it 
is  almost  the  duty  of  the  Attorney  General  of  the  United  States  to  appear  in 
any  such  a  case  when  any  court  of  the  land  suggests  that  he  appear,  and  pre- 
sent all  the  arguments  that  he  has  at  his  command  to  sustain  the  Congress  in 
the  enactment  of  a  law  which  the  Congress  believes  constitutional. 

*  *  *  *  *  4:  « 

Mr.  O'Connor  of  New  York.  Some  time  ago  the  distinguished  gentleman  ap- 
peared before  the  Supreme  Court,  in  addition  to  the  Attorney  General,  and 
argued  a  case  before  it.  We  were  all  very  proud  of  him  and  we  believe  the 
opinion  of  the  Supreme  Court  was  founded  on  his  argument;  but  this  is  what 
bothers  me :  How  does  the  gentleman  reconcile  this,  that  an  appointee  of  the 
executive  department  represents  the  legislative  department  in  a  controversy  in 
the  courts,  as  to  whether  or  not  the  legislation  we  pass  should  be  passed? 

Mr.  SuMNERS  of  Texas.  May  I  suggest  to  the  gentleman  that  that  is  his  job. 
He  appears  day  after  day  in  the  Supreme  Court  in  matters  in  which  this 
Government  is  a  party,  to  defend  the  constitutionality  of  the  acts  of  Congress. 
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Mr.  Martin  of  Colorado.  Mr.  Chairman,  I  take  the  floor  for  the  purpo.se  of 
asking  the  gentleman  from  New  York  [Mr.  Celler]  to  insert  in  the  Record 
any  information  he  may  have  with  regard  to  the  Baltimore  case  to  which  he 
referred  a  few  minutes  ago  as  a  case  of  collusion,  which  was  instituted  against 
the  Wheeler-Rayburn  Act.  The  Wheeler-Rayburn  Act  is  the  Holding  Company 
Act,  a  very  important  piece  of  legi-slation.  I  have  heard  it  stated  a  number  of 
times  that  a  collusive  suit  was  started  in  Baltimore  in  the  Federal  court  for 
the  purpose  of  obtaining  an  adverse  ruling  on  the  constitutionality  of  the  act, 
and  that  when  the  distinguished  corporation  lawyer  from  New  York  City, 
Mr.  Morgan's  personal  attorney,  appeared  in  court  to  try  the  case,  he  had  to 
be  introduced  to  his  client.  He  was  only  there  to  lend  the  weight  of  his  august 
name  and  connections  against  the  law. 

The  fact  is  that  we  have  had  a  perpetual  open  season  in  the  inferior  Federal 
courts  of  this  country  against  acts  of  Congress.  If  I  had  my  way  about  it, 
instead  of  aiming  to  reach  the  evil  by  a  bill  of  this  character,  giving  the  At- 
torney General  the  right  to  intervene  when  the  question  of  constitutionality  is 
raised,  I  would  require,  whenever  .such  a  question  was  raised  in  the  lower 
Federal  courts,  the  immediate  certification  of  the  case  to  the  Supreme  Court 
of  the  United  States  for  its  determination  of  the  question  [applause]  and  then 
I  would  require  that  the  case  be  remanded  in  accordance  with  whatever  pro- 
cedure should  follow  the  ruling  of  the  Supreme  Court.  If  this  procedure  were 
followed,  you  would  find  you  would  knock  in  the  head  90  percent  of  the  suits 
attacking  the  constitutionality  of  acts  of  Congres,s. 

Mr.  Celler.  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Martin  of  Colorado.  I  yield  to  the  gentleman  from  New  York. 

Mr.  Celleb.  It  might  interest  the  Memljers  of  the  House  to  know  that  when 
this  ca.se  came  up  in  the  Federal  court  in  Baltimore  both  .sides  to  the  contro- 
versy indicated  clearly  and  publicly  that  they  did  not  believe  in  the  consti- 
tutionality of  the  act  but,  on  the  contrary,  believed  the  act  to  be  absolutely 
unconstitutional.  This  was  a  case  where  both  sides  tried  to  show  the  act  was 
unconstitutional,  and  no  opportunity  was  given  to  any  branch  of  the  Govern- 
ment or  the  Attorney  General,  or  anyone  outside  of  the  parties,  to  argue  the 
constitutionality  of  the  act.  Furthermore,  the  United  States  Supreme  Court 
refused  to  entertain  the  appeal  because  of  collusion. 

*  *  *  ■^  *  *  it! 

The  Speaker  pro  tempore.  The  question  is  on  the  passage  of  the  bill. 
The  question  was  taken  ;  and  on  a  division  (demanded  by  Mr.  Taber)  there 
were  ayes  122  and  noes  14. 
So  the  bill  was  passed. 
A  motion  to  reconsider  was  laid  on  the  table. 

(Senate  Debate  and  Passage:  81  Congressional  Record  8507-8515 

(Apr.  7,  1937)) 

Court  Reform  and  Judicial  Procedure 

The  Senate  re.sumed  the  consideration  of  the  bill  (H.  R.  22G0)  to  provide 
for  appearance  on  behalf  of  and  appeal  by  the  United  States  in  certain  cases 
in  which  the  constitutionality  of  acts  of  Congress  is  involved. 

******* 

Mr.  McGiLL.  Mr.  President,  I  can  understand  the  position  which  those  in 
charge  of  this  measure  have  taken.  We  do  not  know,  however,  how  long  the 
pre.sent  Attorney  General  or  the  present  officials  of  the  Department  of  Justice 
will  represent  the  Government,  and  it  occurs  to  me  that  there  is  little  reason 
why  the  Government  should  intervene  except  in  cases  where  the  court  before 
whom  the  case  is  pending  has  an  actual  doubt  as  to  the  constitutionality  of 
an  act.  If  the  court  believes  the  act  to  be  constitutional,  why  should  the  At- 
torney General  be  called  in? 

Mr.  Burke.  If  the  Senator  from  Nevada  will  yield  further  on  that  point, 
of  course,  as  a  practical  mattei*.  the  Attorney  General  would  not  intervene 
unless  there  was  substantial  justification  for  doing  so.  When  the  trial  judge, 
in  a  case  pending  before  him  raising  a  question  of  constitutionality,  gives  no- 
tice to  the  Attorney  General,  there  is  nothing  to  prevent  the  trial  judge  from 
.saying,  "I  think  there  is  nothing  substantial  about  this  question,  but  under  tlie 
law  you  may  decide  the  matter."  It  will  work  out  all  right  as  a  practical  mat- 
ter. 
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Mr.  MiNTON^.  Mr.  President,  will  the  Senator  from  Nevada  yield? 

Mr.  McCarran.  I  yield. 

Mr.  MiNTON.  May  it  not  happen  that  while  the  trial  judge  in  the  di.strict 
court  may  be  perfectly  clear  as  to  the  constitutionality  of  the  act,  yet  the 
party  who  challenges  its  constitutionality  may  take  the  case  on  up,  and  the 
higher  court  may  have  an  entirely  different  view  about  the  matter  than  the 
district  court? 

Mr.  McCarran.  I  was  about  to  make  that  point. 

Mv.  MiNTON.  For  that  reason  the  Attorney  General  ought  to  be  in  the  picture. 

Mr.  McCarran.  The  view  of  the  committee  is  that  no  impediment  should: 
be  injected  which  would  at  all  obstruct  the  action  of  the  Attorney  General  in 
coming  into  court  and  being  heard  in  defen.se  of  an  act  of  Congress. 

The  bill  (H.  R  2260)  was  read  the  third  time  and  passed. 

(Conference  Report  Debate  and  Passage,  Senate :  81  Congressional  Record 

86U9-8610   (Aug.  10,  1937)) 

(Conference  Report  Debate  and  Passage,  House :  81  Congressional  Record 

8701-8705   (Aug.  11,  1937)) 

Court  Reform  and  Judicial  Procedure 

Mr.  SuMNERS  of  Texas.  Mr.  Speaker,  I  call  up  the  conference  report  on  the 
bill  (H.  R.  2260)  to  provide  for  the  appearance  on  behalf  of  appeal  by  the 
United  States  in  certain  cases  in  which  the  constitutionality  of  acts  of  Con- 
gress is  involved. 

^  if  *  *:  i)i  i)l  t 

Mr.  Sumners  of  Texas.  Mr.  Speaker,  on  behalf  of  the  House  conferees,  I  shall 
try  to  help  the  House  to  fully  understand  the  results  of  the  conference.  If  the 
Members  of  the  House  were  giving  attention  to  the  reading  of  the  statement  of 
the  managers  probably  most  of  the  things  they  would  like  to  know  have  been 
disclosed  by  the  report.  With  the  indulgence  of  the  House,  however,  I  will  make 
a  very  brief  statement. 

The  bill  as  it  passed  the  House,  as  it  pas.sed  the  Senate,  and  as  agreed  to  by 
the  conferees  undertakes  to  recognize,  and  does  recognize,  that  when  the  con- 
stitutionality of  an  act  of  Congress  is  drawn  into  question  the  public  interest 
becomes  involved  in  that  litigation.  It  is  a  public  duty  which  is  owed  to  the 
court  which  has  the  responsibility  of  passing  on  the  constitutionality  of  an  act 
of  Congress  that  it  be  given  all  the  assistance  which  can  be  given  to  aid  it  in 
an  understanding  of  the  questions  involved. 

In  a  definite  sense  this  legislation  is  novel.  Not  since  the  organization  of  the 
Government  has  the  Government,  as  a  matter  of  recognized  right,  been  privi- 
leged to  go  into  the  courts  to  represent  the  public,  which  is  involved. 

Mr.  Rankin.  Mr.  Speaker,  will  the  gentleman  yield? 

Mr.  SxTMNERS  of  Texas.  Yes. 

Mr.  Rankin.  I  am  wondering  whether  under  this  law  the  Attorney  General 
would  be  authorized  to  intervene  in  a  suit  that  has  already  been  begun  to  test 
the  constitutionality  of  an  act  of  Congress. 

Mv.  Sumners  of  Texas.  I  think  so. 

There  ai'e  some  features  that  would  be  interesting  to  gentlemen  as  lawyers, 
and  doubtless  as  laymen,  that  we  have  sought  to  incorporate  in  this  bill.  We 
have  sought  to  combine,  supporting  the  general  plan,  the  right  which  the  Gov- 
ernment as  a  necessary  party — and  this  has  been  my  view,  and  I  think  the  view 
of  our  committee — to  appear  in  a  case  where  the  constitutionality  of  an  act 
pas.sed  by  the  legislative  branch  of  the  Government  is  drawn  into  question,  and 
then  we  believe  that  this  legislation,  too,  will  l)e  .supported  and  welcomed  by 
the  courts  of  the  country  because  of  the  governmental  philosophy  that  inider- 
lies  the  inviting  by  the  courts  frequently  of  a  representative  of  the  Government 
to  appear  as  amicus  curiae.  The  appearance  of  a  public  representative  to  rep- 
resent the  public  when  the  constitutionality  of  an  act  of  Congress  is  drawn  in 
question  is  sensible,  and  necessary.  The  Government  is  a  proper  party.  The 
Government  is  a  necessary  party  by  every  test  which  determines  the  right  of 
individuals  to  intervene  in  lawsuits.  This  bill  recognizes  that  right,  we  believe 
the  courts  will  agree. 

71-846 — 76 36 
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Exhibit  98 

Testimony  of  Representative  Kenneth  B.  Keating 

Before  the  House  Judiciary  Committee  on  H.R.  4975,  July  19,  1954 

Mr.  Chairman  and  Members  of  the  Committee:  I  am  deeply  gratified  that 
you  have  seen  fit  to  take  up  this  proposal  at  this  time,  while  tlie  whole  matter 
of  congressional  committee  procedures  and  the  problems  relating  thereto  is 
receiving  such  widespread  attention.  In  my  opinion,  what  we  are  trying  to  ac- 
complish in  H.R.  4975  is  as  important  as  any  change  in  existing  procedures 
and  techniques  that  has  been  suggested. 

I  have  missed  no  opportunity  during  the  past  year  to  call  attention  to  it ; 
and  I  might  add  that  the  general  reception  has  been  entirely  favorable.  I  have 
addressed  more  tlian  a  dozen  audiences,  including  lawschool  groups,  bar  groups, 
and  various  lay  organizations  on  the  general  subject  of  rules  of  procedure  for 
congressional  investigations,  and  every  time  I  have  described  this  proposal  to 
them,  it  has  stolen  the  show. 

Essentially,  the  reason  I  believe  so  strongly  in  H.R.  4975  is  this :  I  feel  we 
have  long  since  reached  a  point  where  the  problems  relating  to  rules  them- 
.selves  are  less  interesting  and  less  challenging  than  the  paramount  problem  of 
enforcement.  And  H.  R.  4975  relates  to  the  latter.  In  other  words,  many  of  us 
have  been  working  for  years  and  years  on  what  ought  to  go  into  a  good  body 
of  rules  or  principles  for  the  guidance  of  our  committees.  Everybody  pretty 
well  agrees  that  there  should  be  a  rule  on  the  witness'  right  to  counsel,  on  the 
secrecy  of  executive  sessions,  on  protection  for  people  who  are  adversely  af- 
fected by  testimony,  some  control  over  one-man  subcommittees,  and  so  forth. 

There  have  been  extensive  hearings  during  this  Congress  in  both  Houses  and 
I  believe  there  are  over  a  score  of  bills  and  resolutions  and  joint  resolutions 
which  seem  to  embrace  every  conceivable  possibility.  But  that  is  only  half  the 
picture,  and  in  the  full  context  in  which  we  are  working  here,  it  is  less  than 
half.  Even  if  we  work  out  the  finest  rules  in  the  world,  both  for  the  protection 
of  people  who  are  called  as  witnesses  before  congressional  bodies  and  also  for 
the  protection  and  vindication  of  Congress'  own  authority,  we  shall  not  have 
progressed  very  far  until  we  find  some  way  really  to  put  them  into  effect.  The 
present  enforcement  machinery  is  so  cumbersome  and  unsatisfactory  that  rule- 
making efforts  are  almost  a  waste  of  time  unless  we  do  something  about  it. 

What  happens  today  when  a  witness  defies  a  congressional  committee  by 
refusing  to  respond  to  a  subpoena  or  by  refusing  to  testify  or  produce  evidence? 
The  short  answer  is,  in  many  cases,  nothing.  In  theory,  and  a  few  times — ^long 

ago in  practice,  the  committee  which  is  thus  defied  appeals  to  its  parent 

body,  that  is,  the  Hou.se  or  Senate,  and  the  latter  causes  the  witness  to  be  ar- 
rested and  brought  it  its  own  bar.  If  the  defiance  continues  when  the  question 
is  asked  or  the  order  repeated  before  the  House  or  Senate  assembled,  the  wit- 
ness may  thereafter  be  punished  by  imprisonment  until  he  purges  himself,  if 
he  happens  to  have  tangled  with  the  Senate,  or  until  the  end  of  the  session 
in  which  the  defiance  occurred,  if  the  imprisonment  is  by  order  of  the  House. 

This  distinction,  which  is  meaningless  in  fact,  arises  from  the  analogy  to 
puni.shment  for  certain  contempts  of  court  which  are  limited  to  the  term  for 
which  the  court  is  sitting.  The  Senate,  being  a  continuous  body,  is  supposed 
to  have  no  term  for  this  purpose.  There  are  other  even  more  complicated  and 
meaningless  elements  here,  but  as  I  said,  this  device  of  taking  the  time  of  the 
full  Senate  or  House  of  Representatives  to  bring  in  a  defiant  person  and  pi'm- 
ish  him  directly  has  not  been  used  for  half  a  century  and  would  be  wholly 
impracticable  today.  Just  think  what  a  howl  would  go  up  if  Congress  attempted 
to  deal  with  a  witness  in  this  fashion ! 

The  alternative — what  actually  does  happen  in  such  situations— is  but  little 
better.  A  federal  statute,  enacted  in  1857.  makes  it  a  misdemeanor  punishable 
by  a  fine  of  $100  to  $1000  and  imprisonment  for  one  to  twelve  months,  for  any 
person  summoned  as  a  witness  by  authority  of  either  hou.se  of  Congress  to 
refuse  to  testify  or  produce  papers  before  .such  house  or  any  committee  thereof. 
This  is  now  Section  192  of  Title  2  of  the  United  States  Code. 

Another  section.  Section  194,  then  .specifies  thnt  whenever  a  witness  has  de- 
fled  the  congressional  authority,  as  nrescribefl  in  Section  192,  the  facts  of  the 
case  are  to  be  reported  by  the  President  of  the  Senate  or  the  Speaker  of  the 
House  to   the  United   States  Attorney   for   the  District  of  Columbia,  "Whose 
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duty  it  shall  be  to  bring  the  matter  before  the  grand  jury  for  action."  These 
two  sections  are,  as  a  practical  matter,  the  entire  measure  of  the  power  of 
Congress  to  protect  itself  against  abuse  and  defiance  by  persons  from  whom 
it  seeks  evidence  or  testimony.  The  more  carefully  I  study  them  the  more  I 
wonder  how  they  could  have  been  drawn  to  operate  so  badly. 

For  instance,  if  the  offense  is  to  be  a  simple  misdemeanor,  with  the  light 
penalties  prescribed,  then  there  is  no  reason  in  the  world  why  each  case  should 
have  to  be  formally  presented  to  a  grand  jury,  as  Section  194  requires.  But 
I  shall  not  make  a  detailed  criticism  of  these  statutes,  because  the  only  point 
here  is  tliat  they  are  hopelessly  inadequate,  from  the  point  of  view  of  Con- 
gress.  Everything  is  stacked  against  the  committee  in  favor  of  the  witness. 

First  there  has  to  be  a  resolution  from  the  committee  to  its  parent  house, 
which  must  then  be  acted  upon  by  that  house  and  referred  by  the  President 
or  the  Speaker  to  the  United  States  Attorney.  Then  there  is  the  grand  jury 
presentment  with  all  its  attendant  delays  after  which  the  case  has  to  find  its 
place  on  the  crowded  dockets  of  the  local  courts  where  it  may  languish  for 
months  or  even  years  before  coming  to  trial.  If  the  witness — who  has  become  a 
defendant  somewhere  along  the  line — has  good  defense  counsel  he  can  stall  and 
delay  almost  indefinitely.  When  his  trial  finally  comes  around,  the  issues  are 
often  dead,  the  inquiry  is  frequently  closed,  and  sometimes  even  the  committee 
l)efore  which  his  offense  occurred  has  ceased  to  exist.  No  wonder  it  is  a  pretty 
good  gamble  to  walk  out  on  a  congressional  inquiry  if  you  are  being  cornered 
or  embarrassed  too  much  ! 

Excepting  in  the  cases  of  notorious  Communists,  there  have  been  a  mere 
handful  of  contempt  convictions  out  of  dozens  and  dozens  of  grand  jury  pre- 
sentments— and  of  course  even  following  a  conviction  the  penalty  is  usually 
trifling,  often  only  a  fine.  And  even  among  the  Communists,  there  have  been 
no  convictions  directly  overturning  a  Fifth  Amendment  plea.  So  the  combina- 
tion of  the  Fifth  Amendment  privilege  against  self-incrimination  with  this 
entirely  inadequate  machinery  for  enforcing  Congressional  contempts  has  se- 
riously impaired  the  Congressional  power  of  inquiry. 

And,  of  course,  tlie  problem  is  by  no  means  limited  to  the  fact  that  defiant 
witnesses  go  unpunished  or  receive  inadequate  punishment  for  their  offenses. 
More  important,  the  power  of  inquiry  itself  is  frustrated,  in  that,  under  no 
circumstances  does  the  committee  ever  get  what  it  really  wants,  which  is  the 
testimony  or  evidence.  That  was  the  object  of  the  original  proceedings  in  which 
the  witness  was  hailed  before  the  bar  of  the  full  House :  but  it  has  been  lost 
sight  of  in  reliance  on  this  criminal  sanction.  The  most  the  committee  can 
ever  have  as  the  result  of  a  contempt  citation  is  the  very  dubious  satisfaction 
of  seeing  the  defiant  witness  punished  lightly  long  afterwards.  And  that  is 
obviously  no  contribution  to  the  investigative  assignment  the  committee  is 
supposed  to  be  carrying  out. 

I  have  labored  this  discussion  of  the  problem  a  little,  to  stress  to  you  that  it 
appears  more  important  than  the  problem  of  rules  or  no  rules,  and  of  equal 
importance  with  the  immunity  concept  which  you  are  studying — since  even  with 
the  immunity  device  at  its  disposal,  the  committee  would  still  be  unable  to 
compel  testimony  if  the  witness  simply  persisted  in  his  refusal. 

H.R.  4975  is  a  complete  remedy  and  solution.  We  developed  it  in  the  course 
of  rather  extensive  studies  which  were  carried  on  by  my  staff  in  connection 
with  our  work  on  rules  of  procedure  for  investigation. 

What  this  bill  does,  in  essence,  is  merely  to  authorize  any  Congressional  com- 
mittee (and  I  added  the  House  and  Senate  themselves,  since  the  present  law, 
Section  192.  includes  them  and  since  their  authority  should  seemingly  not  be 
less  than  that  of  their  subordinate  committees)  to  apply  to  a  Federal  court 
for  assistance.  The  assistance  is  to  be  given  in  the  form  of  a  court  order,  so 
that  the  defiant  witness  finds  himself  facing  the  authority  of  the  court,  and 
all  the  traditional  sanctions  which  are  available  to  enforce  court  orders,  when 
the  order  issues. 

This  is  really  no  innovation,  since  Congress  has  made  exactly  similar  provi- 
sions, in  nearly  a  score  of  statutes,  for  various  agencies  and  ounsi-judicial 
bodies  within  the  Executive  arm.  Nearly  all  the  boards  and  commissions.  sur>h 
as  the  Interstate  Com^merce  Commission,  Securities  and  Exchange  Commission, 
Federal  Trade  Commission,  Civil  Aeronautics  Board,  etc..  which  have  fact- 
finding powers  also  have  statutes  very  similar  to  H.R.  4975  which  permit  them 
io- apply  to  a  Federal  court  for  assistance  in  enforcing  their  subpoenas  and 
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their  own  orders  compelling  testimony,  etc.  So  the  device  has  been  tried  out 
again  and  again  and  has  been  found  to  work  very  well. 

Now  what  happens  if  a  witness  defies  a  Congressional  committee  with  this 
new  law  in  effect  V  The  chairman  or  committee  counsel  may  apply  at  once  to  the 
district  court  (and  you  will  not  that  provision  is  made  for  assistance  from 
Department  of  Justice  personnel  if  it  is  required).  Within  a  matter  of  hours, 
or  certainly  within  a  day  or  two,  the  application  will  be  heard  by  a  Federal 
judge,  and  if  the  demand  is  proper  and  reasonable,  his  order  will  issue  at  once. 

I  do  not  have  to  elaborate  before  this  gathering  of  distinguished  lawyers  on 
the  sanctions  that  will  be  available  thereafter  to  enforce  that  order.  I  think 
I  am  justified  in  stating  flatly  that  it  will  be  obeyed  in  all  ordinary  circum- 
stances. And  even  where  an  appeal  is  sought,  only  some  extra-ordinary  showing 
would  cause  the  original  order  to  be  stayed  in  the  interim.  In  the  terms  that 
interest  us  primarily,  that  means  that  the  witness  would  instantly  and  com- 
pletely comply  with  whatever  the  committee  had  ordered  him  to  do,  with  no 
possibility  of  any  nonsense  whatsoever. 

Now  there  is  something  else  about  this  proposal  that  I  have  not  alluded 
to  so  far,  but  which  is  also  of  tremendous  importance.  I  said  the  order  would 
issue  if  it  was  proper.  That  means,  conversely,  that  the  judge  would  refrain 
from  issuing  an  order  if  committee  were  demonstrably  wrong  in  its  demands. 
And  look  what  that  means  for  the  witness :  if  he  is  really  being  browbeaten 
or  compelled  to  answer  irrelevant  questions  or  subjected  to  any  of  the  other 
things  that  people  have  gotten  so  w^orked  up  about  as  potential  abuses  of  the 
investigative  power,  he  will  be  able  to  go  right  down  to  the  court,  too,  and 
have  a  hearing  as  to  why  he  should  not  be  compelled  to  comply. 

I  think  most  of  the  loose  charges  about  the  way  w'itnesses  are  abused  up 
here  before  our  committees  are  unfounded.  I  have  no  personal  experience  with 
any  such  situation.  But  in  any  event,  this  device  would  pretty  well  put  an  end 
to  the  possibility  of  such  abuses.  It  would  be  very  reassuring  to  everyone  to 
know  that,  in  the  event  of  any  real  showdown,  both  the  committee  and  the 
witness  could  have  a  hearing  before  an  impartial  Federal  judge  and  settle 
their  dispute  fairly  and  finally  without  any  delays. 

Perhaps  most  important  of  all  would  be  the  operation  of  this  new  proposal 
in  relation  to  the  problem  raised  by  witnesses  who  plead  the  Fifth  Amendment 
privilege  against  self-incrimination.  It  will  be  much  easier  for  a  judge,  private- 
ly in  his  chambers  if  he  wishes,  to  ex{)lore  the  exact  basis  of  a  plea  of  privi- 
lege than  it  ever  is  for  the  chairman  or  counsel  of  a  committee  in  the  midst 
of  its  hearings. 

When  a  witness  asserts  the  privilege,  and  the  Chair  has  ruled  that  the  as.ser- 
tion  is  improper  (or  immunity  has  been  granted,  for  that  matter)  the  witness 
may  of  course  still  refuse  to  answer.  Under  present  practice,  that  is  where  the 
matter  ends,  unless  the  committee  wishes  to  cite  him  for  contempt.  And,  as 
I  liave  noted,  there  has  never  been  a  contempt  conviction,  out  at  the  other 
end  of  that  line  of  procedural  hurdles,  on  this  ground.  This  would  be  the  point 
at  which  an  order  would  be  sought,  and  if  the  judge  were  satisfied  that  the 
plea  was  improperly  interposed,  the  witness  would  be  stripr)ed  of  it  forthwith. 

I  am  satisfied  that  in  many  cases  this  plea  has  been  abused.  Congressional 
committees  have  consistently  respected  such  a  plea.  A  court  could  go  into  the 
facts  to  see  whether  it  Avas  genuine  or  otherwise.  As  a  matter  of  fact,  the 
device  might  also  be  very  helpful  in  another  way  in  connection  with  immunity 
grants,  that  is,  the  committee  could  and  would  probably  test  any  questionable 
t)lea  of  immunity  by  applying  for  a  court  order  and  thus  bringing  about  exam- 
ination by  the  judge  before  it  so  much  as  considered  granting  immunity.  Thu« 
the  danger  of  giving  immunity  in  response  to  a  plea  which  was  unsound  or 
improper  would  be  practically  eliminated  because  you  would  have  the  court 
entering  into  the  proceedings  beforehand  and  making  the  most  careful  of  all 
possible  determinations  as  to  the  validity  of  the  witness'  claim. 

I  am  di.sappointed  that  the  Department  of  Justice,  alone  among  all  the 
sources  from  which  we  have  received  comments  on  this  proposal,  .seems  un- 
enthusiastic.  First,  in  Attorney  General  Brownell's  letter  of  April  30th,  the 
Department  oflScially  opposed  enactment  of  the  bill  on  grounds  which  seemed  to 
reflect  a  misunderstanding  about  its  purpose  and  intended  operation.  When  this 
was  straightened  out  in  a  subsequent  exchange  of  letters,  the  Department  with- 
drew its  opposition  but  stated  that  the  bill  was  es.sentially  dependent  upon 
policy  to  be  determined  by  Congress  and  that  therefore  no  recommendation  was 
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offered.  Perhaps  this  correspondence  should  be  included  in  your  records,  al- 
though the  net  result  neither  adds  to  nor  subtracts  from  the  desirability  of 
action  on  the  measure. 

Except  for  the  matter  of  including  the  full  House  and  Senate  as  well  as 
committees  and  subcommittees,  my  bill,  H.R.  4975,  seems  to  differ  from  Mr. 
Cunningham's,  H.R.  4979,  only  in  requiring  a  %  vote  of  the  actual  member- 
ship of  the  body,  whether  committee,  subcommittee  or  joint  committee,  before 
the  court  aid  may  be  invoked.  This  seems  to  me  a  desirable  safeguard  since 
it  would  prevent  any  rash  use  of  the  power,  which  is  not  inconsiderable,  to 
bring  the  court's  authority  into  play.  But  I  certainly  attach  no  great  impor- 
tance to  the  requirement  and  would  be  happy  to  yield  if  the  committee  prefers 
to  delete  it. 

I  gave  some  thought  to  the  possibility  of  consolidating  H.R.  4975  with  H.R. 
0.*^99,  which  authorizes  Congressional  committees  to  give  immunity  to  witnesses 
in  order  to  compel  their  testimony  after  a  Fifth  Amendment  plea  of  privilege. 
The  two  measures  are  logically  combinable,  since  each  supports  the  other.  I 
decided  against  combining  them  originally  because  I  felt  that  possibly  one 
might  stand  a  better  chance  of  favorable  action  than  the  other,  and  I  did  not 
wish  to  prejudice  either.  However,  since  your  committee  has  both  imder  con- 
sideration here,  and  seems  favorably  dispo.sed  toward  both,  I  would  certainly 
favor  consolidating  them,  if  that  is  acceptable  to  you.  With  the  provisions  of 
H.R.  4975  added,  the  Immunity  Bill  would  indeed  be  an  effective  piece  of  legis- 
lation to  clarify  and  strengthen  the  legitimate  investigative  powers  of  Congress 
and  its  committees. 


Exhi))it  99 

Department  Correspondence  Regarding  H.R.  4975 

depart>fent  of  .tustice, 
Office  of  the  Deputy  Attorney  General. 

WasMngton,  B.C.,  April  30,  195^. 
Hon.  Chauncey  W.  Reed, 
Chairman,  Committee  on  the  Judiciary, 
House  of  Representatives, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  request  for  the  views  of 
the  Department  of  .Justice  relative  to  the  bills  (H.R.  4975  and  H.R.  4979)  to 
authorize  tJie  Congress  to  invoke  the  aid  of  the  courts  in  obtaining  testimony 
from  witnesses. 

The  purpose  of  each  of  these  bills,  as  indicated  by  their  titles,  is  to  pro- 
vide a  means  for  the  Congress  to  obtain  the  assistance  of  the  district  courts 
of  the  United  States  in  requiring  the  attendance  and  testimony  of  witnesses. 
Whereas  both  measures  make  provision  for  applications  to  the  judiciary  with 
respect  to  witnesses  before  committees  of  the  Congress,  H.R.  4975  makes  like 
provision  as  to  witnesses  before  either  House  of  Congress.  It  also  prescribes 
that  at  least  two-thirds  of  the  membership  of  the  body  desiring  the  testimony 
or  evidence  must  affirmatively  vote  to  invoke  such  judicial  aid.  H.R.  4979  is 
silent  on  those  two  subjects. 

These  measures  are  directed  to  a  problem  concerning  whirh  there  has  been 
applicable  legislation  for  about  100  years.  The  jiertinent  law  has  been  amended 
from  time  to  time,  and  was  adopted  in  its  current  form  by  the  enactment  of  the 
Joint  Resolution  of  June  22,  1938  (52  Stat.  942),  which  is  contained  in  sec- 
tions 191  through  194  of  title  2  of  the  United  States  Code.  Section  102  of  the 
Revised  Statutes,  as  amended  in  1938  (2  TT.S.C.  192).  provides  that  if  any  per- 
son summoned  before  either  House  of  Congress  or  a  congressional  committee 
shall  refuse  to  appear  or  to  answer  a  pertinent  question,  .such  person  shall  be 
deemed  guilty  of  a  misdemeanor  and  subject  to  a  fine  of  not  more  than  ."?1,000 
nor  less  than  $100,  and  imprisonment  for  not  less  than  one  month  nor  more  than 
12  months.  Section  104  of  the  Revised  Statutes  (2  U.S.C.  194)  preseribes  the 
procedure  bv  which  such  an  occurrence  shall  be  brought  to  the  attention  of  a 
grand  jury  by  an  appropriate  United  States  attorney. 

The  two  bills  under  consideration  go  no  further.  As  a  matter  of  fact,  al- 
though their  practical  effect  would  be  the  same  as  those  of  the  cited  sections,  it 
should  be  noted  that  the  punishment  prescribed  by  section  102  of  the  Revised 
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statutes  is  greater  than  that  which  would  be  provided  for  by  the  enactment 
of  either  bill.  Tlie  bills  would  subject  a  witness  who  remains  recalcitrant  after 
a  judicial  direction  to  appear  or  testify  to  punishment  for  contempt  committed 
out  of  the  presence  of  the  court,  and  such  an  offense  carries  a  lesser  penalty 
than  that  provided  in  section  102  (18  U.S.C.  402). 

Another  factor  to  be  liept  in  mind  when  evaluating  the  merits  of  these 
bills  is  that  the  existing  law  has  been  judicially  construed.  New  legislation 
would  be  subject  to  new  attacks  in  litigation  which  could  at  best  culminate  in 
similar  judicial  construction.  Since  the  legislation  will  not  substantially  im- 
prove the  present  state  of  the  law  relating  to  the  conduct  of  witnesses  in 
congressional  investigations,  it  would  seem  desirable  to  avoid  this  con.sequence. 

Accordingly,  the  Department  of  Justice  is  unable  to  recommend  enactment 
of  either  of  these  bills. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  sub- 
mission of  this  report. 
Sincerely, 

William  P.  Rogers, 
Deputy  Attorney  General. 

Exhibit  100 

DEPABTMENT    CORRESPOISrDENCE    REGARDING    H.R.    4975 

Department  of  Justice, 
Office  of  the  Deputy  Attorney  General, 

Washington,  D.C.,  July  S,  195//. 
Hon.  Chauncey  W.  Reed, 
Chairman,  Committee  on  the  Judiciary, 
House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  On  April  30,  1954,  the  Department  of  Justice  submitted 
an  adverse  report  to  the  Committee  on  two  bills,  one  of  which  is  H.R.  4975, 
a  bill  "To  pre.scribe  a  method  by  which  the  Houses  of  Congress  and  their  com- 
mittees may  invoke  the  aid  of  the  courts  in  compelling  the  testimony  of 
witnesses." 

The  measure  having  been  reconsidered  within  the  Department  I  am  forward- 
ing for  the  information  of  the  Committee  a  memorandum  which  has  recently 
been  prepared  concerning  it. 

As  recommended  in  the  enclosure,  it  is  now  the  view  of  the  Department  of 
Justice  that  the  bill  raises  policy  questions  primarily  within  the  purview  of 
the  Congress  and  concerning  which  the  Department  prefers  to  make  no  recom- 
mendation. 

Sincerely, 

William  P.  Rogers, 
Deputy  Attorney  General. 
Enclosure. 


Exhibit  101 
[From  the  Congressional  Record,  pp.  1.^338-13340  Aug.  4,  1954] 

Invoking  the  Aid  of  Courts  in  Compelling  Testimony  of  Congressional 

Witnesses 

Mr.  Keating.  Mr.  Speaker,  T  move  to  suspend  the  rules  and  pass  the  bill 
(H.R.  4975)  to  prescribe  a  method  by  which  the  Houses  of  Congre.ss  and  their 
committees  may  invoke  the  aid  of  the  courts  in  compelling  the  testimony  of 
witnesses,  amended  to  read  as  follows. 

The  Clerk  read  as  follows  : 

"Be  it  enacted,  etc.,  That  (a)  either  House,  any  committee  or  subcommittee 
of  either  House,  and  any  joint  committee  of  the  two  Houses  of  Congress  may. 
J)j  an  affirmative  vote  of  a  majority  or  Its  actual  membership,  invoke  the  aid 
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of  the  United  States  district  courts  in  requiring  the  attendance  and  testimony 
of  witnesses  and  the  production  of  evidence,  in  furtlierance  of  any  inquiry  such 
House,  committee,  subcommittee,  or  joint  committee  is  authorized  to  imdertalie. 

"(b)  The  United  States  district  court  for  the  district  within  which  the  in- 
quiry is  carried  on  may,  in  case  of  contumacy  or  refusal  to  obey  a  subpena 
issued  to  any  person  by  either  House,  any  committee  or  subcommittee  of  eitlier 
House,  or  any  joint  committee  of  the  two  Houses  of  Congress,  issue  an  order 
requiring  such  person  to  appear  (and  to  produce  evidence  is  so  ordered)  and 
give  evidence  relating  to  the  matter  in  question  before  such  House,  committee, 
subcommittee,  or  joint  committee,  as  the  case  may  be;  and  any  failure  to  obey 
such  order  of  the  court  may  be  punished  by  the  court  as  a  contempt  thereof. 

"(c)  Attorneys  of  the  Department  of  Justice  shall  furnish  legal  assistance  in 
invoking  the  aid  of  the  United  States  district  courts  under  subsection  (a)  to 
either  House,  or  any  committee,  subcommittee,  or  joint  committee  which  re- 
quests it." 

The  Speaker.  Is  a  second  demanded? 

Mr.  Celler.  Mr.  Speaker,  I  demand  a  second  merely  to  allow  the  author  of 
the  bill  to  explain  it. 

The  Speaker.  Without  objection,  a  second  will  be  considered  as  ordered. 

There  was  no  objection. 

Mr.  Keating.  Mr.  Speaker,  I  yield  myself  5  minutes. 

Mr.  Speaker,  the  purpose  of  this  bill  is  to  provide  a  new  method  by  which  the 
Houses  of  Congress  and  their  committees  may  compel  the  testimony  of  witnesses 
by  invoking  the  aid  of  the  courts  without  going  through  the  present  cumbersome 
and  long  drawn-out  contempt  of  Congress  proceedings. 

What  happens  today  when  a  witness  defies  a  congressional  committee  by  re- 
fusing to  respond  to  a  subpena  or  by  refusing  to  testify  or  produce  evidence? 
The  short  answer  is,  in  many  cases,  nothing.  In  theory,  and  a  few  times — 
long  ago — in  practice,  the  committee  which  is  thus  defied,  appeals  to  its  parent 
body,  that  is,  the  House  or  Senate,  and  the  latter  causes  the  witness  to  be 
arrested  and  brought  to  its  own  bar.  If  the  defiance  continues  when  the  question 
is  asked  or  the  order  repeated  before  the  House  or  Senate  assembled,  the  wit- 
ness may  thereafter  be  punishd  by  imprisonrant  until  he  purges  himself,  if  he 
happens  to  have  tangled  with  the  Senate,  or  until  the  end  of  the  session  in 
"which  the  defiance  occurred,  if  the  imprisonment  is  by  order  of  the  House. 

This  distinction,  which  is  meaningless  in  fact,  arises  from  the  analogy  to 
puni-shment  for  certain  contempts  of  court  which  are  limited  to  the  term  for 
which  the  court  is  sitting.  The  Senate,  being  a  continuous  body,  is  .sunposed  to 
have  no  term  for  this  purpo.se.  There  are  other  even  more  complicated  and 
meaningless  elements  here,  but  as  I  said,  this  device  of  taking  the  time  of  the 
full  Senate  or  House  of  Representatives  to  bring  in  a  defiant  person  and  punish 
him  directly  has  not  been  used  for  half  a  century  and  would  be  wholly  im- 
practicable today.  Just  think  what  a  howl  would  go  up  if  Congress  attempted 
to  deal  with  a  witness  in  this  fashion. 

The  alternative — what  actually  does  happen  in  such  situations— is  but  little 
better.  A  Federal  statute,  enacted  in  1857,  makes  it  a  misdemeanor  punishable 
by  a  fine  of  $1(X)  to  $1,000  and  imprisonment  for  1  to  12  months,  for  any  person 
summoned  as  a  witness  by  authority  of  either  House  of  Congress  to  refuse  to 
testify  or  produce  papers  before  such  House  or  any  committee  thereof.  This 
is  now  section  192  of  title  2  of  the  United  States  Code. 

Another  section,  section  194.  then  specifies  that  whenever  a  witness  has 
defied  the  congressional  authority,  as  pre.scrihed  in  section  192.  the  facts  of 
the  case  are  to  be  reported  bv  the  President  of  the  Senate  or  the  Speaker  of 
the  House  to  the  United  States  Attorney  for  the  District  of  Columbia,  "Whose 
duty  it  shall  be  to  bring  the  matter  before  the  gr-ind  jury  for  their  action." 
The.se  two  sections  are.  as  a  practical  matter,  the  entire  measure  of  the  power 
of  Congress  to  protect  itself  against  abu.se  and  defiance  by  persons  from 
whom  it  seeks  evidence  or  testimony.  The  more  carefully  I  study  them  the 
more  I  wonder  how  they  could  have  been  drawn  to  operate  so  badlv. 

For  instance,  if  the  offen.se  is  to  be  a  sim.ple  misdemeanor,  with  the  light 
penalties  prescribed,  then  there  is  no  reason  in  the  work!  why  each  case 
should  have  to  be  formally  presented  to  a  grand  jury,  as  section  194  requires. 
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But  I  shall  not  make  a  detailed  criticism  of  these  statutes,  because  the  only 
point  here  is  that  they  are  hopelessly  inadequate,  from  the  point  of  view  of 
Congress.  Everything  is  stacked  against  the  committee  and  in  favor  of  the 
witness. 

First  there  has  to  be  a  resolution  from  the  Committee  to  its  parent  House, 
which  must  then  be  acted  upon  by  that  House  and  referred  by  the  Pre.sident 
or  the  Speaker  to  the  United  States  attorney.  Then  there  is  the  grand  jury 
presentment  with  all  its  attendant  delays  after  which  the  case  has  to  find  its 
place  on  the  crowded  dockets  of  the  local  courts  where  it  may  languish  for 
months  or  even  years  before  coming  to  trial.  If  the  witness — who  has  become 
a  defendant  somewhere  along  the  line — has  good  defense  counsel,  be  can  stall 
and  delay  almost  indefinitely.  When  his  trial  finally  comes  around,  the  issues 
are  often  dead,  the  inquiry  is  frequently  closed,  and  sometimes  even  the  com- 
mittee before  which  his  offense  occurred  has  ceased  to  exist.  No  wonder  it  is 
a  pretty  good  gamble  to  walk  out  on  a  congressional  inquiry  if  you  are  being 
i'ornered  or  embarrassed  too  much. 

Excepting  in  the  cases  of  notorious  Communists,  there  have  been  a  mere 
handful  of  contempt  convictions  out  of  dozens  and  dozens  of  grand  jury  pre- 
sentments— and,  of  cour.se,  even  following  a  conviction  the  penalty  is  \isually 
trifling,  often  only  a  fine.  And  even  among  the  Communists,  there  have  been 
no  convictions  directly  overturning  a  fifth  amendment  plea.  So  the  combina- 
tion of  the  fifth  amendment  privilege  against  self-incrimination  with  this  en- 
tirely inadequate  machinery  for  enforcing  congres.sional  contempts  has  seri- 
ously impaired  the  congressional  power  of  inquiry. 

And,  of  course,  the  problem  is  by  no  means  limited  to  the  fact  that  defiant 
witnesses  go  unpunished  or  receive  inadequate  punishment  for  their  offenses. 
More  important,  the  power  of  inquiry  itself  is  frustrated  in  that  under  no 
circumstances  does  the  committee  ever  get  what  it  really  wants.  Avhich  is  the 
testimony  or  evidence.  That  was  the  object  of  the  original  proceedings  in 
which  the  witness  was  hailed  before  the  bar  of  the  full  House;  but  it  has  been 
lost  sight  of  in  reliance  on  this  criminal  sanction.  The  most  the  committee  can 
ever  have  as  the  result  of  a  contempt  citation  is  the  very  dubious  satisfaction 
of  s^^eing  the  defiant  witness  punished  lightly  long  afterward.  And  that  is  ob- 
viously no  contribution  to  the  investigative  assignment  the  committee  is  sup- 
posed to  be  carrying  out. 

I  have  labored  this  discussion  of  the  problem  a  little  to  stress  to  you  that 
it  appear.s  more  important  than  the  problem  of  rules  or  no  rules,  and  of 
equal  importance  with  the  immunity  concept  which  you  are  studying — since, 
even  with  the  immunity  device  at  its  disposal,  the  committee  would  still  be 
unablo  to  compel  testimony  if  the  witness  simply  persisted  in  his  refusal. 

H.R.  4075  is  a  complete  remedy  and  soluti(m.  We  developed  it  in  the  course 
of  rather  extensive  studies  which  were  carried  on  by  my  staff  in  connection 
with  our  work  on  rules  of  procedure  for  investigations. 

What  this  bill  does,  in  essence,  is  merely  to  authorize  any  congre.ssional 
committee — and  I  added  the  House  and  Senate  themselves,  since  the  present 
law,  section  192,  includes  them  and  since  their  authority  should  seemingly  not 
be  less  than  that  of  their  subordinate  committees— to  apply  to  a  Federal  court 
for  assistance.  The  assistance  is  to  be  given  in  the  form  of  a  court  order,  so 
that  the  defiant  witness  finds  himself  facing  the  authority  of  the  court  and  all 
the  traditional  sanctions  which  are  available  to  enforce  court  orders  when  the 
order  i.ssues. 

This  is  really  no  innovation,  since  Congress  has  made  exactly  similar  pro- 
visions in  nearly  a  score  of  statutes  for  various  agencies  and  quasi-judicial 
bodies  within  the  executive  arm.  Nearly  all  the  boards  and  commissions,  such 
as  the  Interstate  Commerce  Commission.  Securities  and  Exchange  Commission, 
Federal  Trade  Commission.  Civil  Aeronautics  Board,  and  so  forth,  which  have 
fact-finding  powers  also  have  statutes  very  similar  to  H.R.  4075  which  ])ermit 
them  to  apply  to  a  Federal  court  for  assistance  in  enforcing  their  subpenas 
and  tlieir  own  orders  compelling  testimony,  and  so  forth.  So  the  device  has 
been  tried  out  again  and  again  and  has  been  found  to  work  very  well. 

Now  what  happenes  if  a  witness  defies  a  congressional  committee  with  this 
new  law  in  effect?  The  chairman  or  committee  counsel  may  apply  at  once  to 
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the  district  court — and  you  will  note  that  provision  is  made  for  assistance 
from  Department  of  Justice  personnel  if  it  is  required.  AVithin  a  matter  of 
hours,  or  certainly  within  a  day  or  two,  the  application  will  be  heard  by  a 
Federal  judge  and  if  the  demand  is  proper  and  reasonable,  his  order  will  issue 
at  once. 

I  think  I  am  justified  in  stating  flatly  that  such  an  order  will  be  obeyed  in  all 
ordinary  circumstances.  And  even  where  an  appeal  is  sought,  only  some  evtra- 
ordinary  showing  would  cause  the  original  order  to  be  stayed  in  the  interim. 
In  the  terms  that  interest  us  primarily,  that  means  that  the  witness  would  in- 
stantly and  completely  comply  with  whatever  the  committee  had  ordered  him 
to  do,  with  no  po.ssibility  of  any  nonsen.=;e  whatsoever. 

Now  there  is  something  else  about  this  proposal  that  I  have  not  alluded  to  so 
far,  but  which  is  also  of  tremendous  importance.  I  said  the  order  would  issue 
if  it  was  proper.  That  means,  conversely,  that  the  judge  would  refrain  from 
issuing  an  order  if  the  committee  were  demonstrably  wrong  in  its  demands. 
And  look  what  that  means  for  the  witness ;  If  he  is  really  being  browbeaten  or 
compelled  to  answer  irrelevant  questions  or  subjected  to  any  of  the  other  things 
that  people  have  gotten  so  worked  up  about  as  potential  abuses  of  the  investi- 
gative power,  he  will  be  able  to  go  right  down  to  the  court,  too,  and  have  a 
hearing  as  to  why  he  should  not  be  compelled  to  comply. 

I  think  most  of  the  loose  charges  about  the  way  witnesses  are  abused  up  here 
before  our  committees  are  unfounded.  I  have  no  personal  experience  with  any 
such  situation.  But  in  any  event,  this  device  would  pretty  well  put  an  end  to 
the  possibility  of  such  abuses.  It  would  be  very  reassuring  to  everyone  to  know 
that,  in  the  event  of  any  real  showdown,  both  the  committee  and  the  witness 
could  have  a  hearing  before  an  impartial  Federal  judge  and  settle  their 
dispute  fairly  and  finally  without  any  delays. 

Perhaps  most  important  of  all  would  be  the  operation  of  this  new  proposal  in 
relation  to  the  problem  raised  by  witnesses  who  plead  the  fifth  amendment 
privilege  against  self-incrimination.  It  will  lie  much  ea.sier  for  a  judge,  privately 
in  his  chambers  if  he  wishes,  to  explore  the  exact  basis  of  a  plea  of  privi'ege 
than  it  ever  is  for  the  chairman  or  counsel  of  a  committee  in  the  midst  of  its 
hearings. 

When  a  witness  asserts  the  privilege,  and  the  Chair  has  ruled  that  the  asser- 
tion is  improper — or  immunity  has  been  granted,  for  that  matter — the  witness 
may  of  course  still  refuse  to  an.swer.  Under  present  practice,  that  is  where  the 
matter  ends,  unless  the  committee  wishes  to  cite  him  for  contemi^t.  And.  as  I 
have  noted,  there  has  never  been  a  contempt  conviction,  out  at  the  other  end 
of  that  line  of  procedural  hurdles,  on  this  groimd.  This  would  be  the  point 
at  which  an  order  would  be  sought,  and  if  the  judge  were  satisfied  that  the  plea 
was  improperly  interiwsed,  the  witness  would  be  stripped  of  it  forthwith. 

I  am  satisfied  that  in  many  cases  this  plea  has  been  abused.  Congressional 
committees  have  consistently  respect  such  a  plea.  A  court  could  go  into  the 
facts  to  see  whether  it  was  genuine  or  otherwise.  As  a  matter  of  fact,  the  de- 
vice might  also  be  very  helpful  in  another  way  in  connection  with  immunity 
grants,  that  is.  the  committee  could  and  would  probably  test  any  questionable 
plea  of  immunity  by  applying  for  a  court  order  and  thus  bringing  about  ex- 
amination by  the  judge  before  it  so  much  as  considered  granting  immunity. 
Thus  the  danger  of  giving  immunity  in  re.spon.se  to  a  plea  which  was  unsound  or 
improper  would  be  practically  eMminated  because  you  would  have  the  court 
entering  into  the  proceedings  beforehand  and  making  the  most  careful  of  all 
possible  determinations  as  to  the  va'idity  of  the  witness'  claim. 

I  believe  this  bill  would  be  an  effective  piece  of  legislation  to  clarify  and 
strengthen  the  legitimate  investigative  powers  of  Congress  and  its  committees. 
I  hope  it  will  have  the  enthusiastic  support  of  the  membership. 

This  pi'ocedure  of  hauling  a  witness  in  here  to  the  floor  of  the  House  or  to 
the  floor  or  the  other  body  is  completely  unrealistic,  in  my  judgment.  This  I>ill 
this  is  brought  before  the  House  today  is  a  realistic  approach  to  a  very  .seriou-s 
problem  which  has  greatly  disturbed  a  great  many  of  us. 

'Sir.  DiNGELL.  Mr.  Sneaker,  will  the  gentleman  yield? 

Mr.  Keating.  I  yield  to  the  gentleman  from  Michigan? 
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Mr.  DiNGELL.  The  gentleman  is  not  disturbing  that  privilege  of  the  House 
of  bringing  a  witness  here? 

Mr.  Keating.  No. 

Mr.  DiNGELL.  That  still  remains  intact? 

Mr.  Keating.  That  is  correct. 

Mr.  DiNGELL.  And  unimpaired? 

Mr.  Keating.  That  is  right. 

Mr.  DiNGELL.  I  should  like  to  ask  another  question.  But  .vou  are  circum- 
venting the  House  by  going  directly  to  the  courts  from  the  committee,  are  you 
not? 

Mr.  Keating.  I  think  that  is  a  fair  statement. 

Mr.  Dinqell.  And  to  that  degree  you  are  making  less  potent  the  membership 
of  this  House  as  a  whole,  less  than  heretofore? 

Mr.  Keating.  I  think  the  gentleman  has  raised  an  interesting  point  and  one 
that  should  be  mentioned.  It  is  a  fact  that  by  this  procedure  the  congres.sional 
committee  itself  would  apply  to  the  court  for  an  order  requiring  the  witness  to 
answer.  Then  he  would  be  proceeded  against  for  contempt  of  court  if  he  di** 
not  answer. 

Mr.  Dingell.  In  other  words,  what  the  gentleman  is  trying  to  do  here  is  to 
shortcircuit  the  action  or  speed  it  up  directly  from  the  committee  to  the 
courts.  But  would  that  still  leave  the  option  in  the  committee  to  bring  the 
matter  to  the  House  if  it  so  chose? 

Mr.  Keating.  Yes ;  I  was  just  going  to  say  that  the  committee  itself,  if  it  de- 
sired to  take  advantage  of  this  old  statute,  could  bring  the  witness  before  the 
bar  of  the  House  or  of  the  Senate.  It  could  still  do  so.  That  would  be  up  to 
the  committee  itself,  I  would  assume,  to  make  the  decision  whether  to  bring  the 
matter  to  the  House.  As  a  matter  of  fact,  they  could  still  bring  it  to  the  House 
to  act  as  it  has  in  the  past.  Then  the  witness  would  be  charged  with  contempt 
of  the  Congress.  Under  this  bill,  he  would  be  charged  with  contempt  of  the 
court. 

Ml.  Dingell.  What  I  am  trying  to  arrive  at  is  this.  I  should  like  to  see  a 
means  or  a  method  evolved  by  which  a  committee  could  get  more  .speedy  direct 
action.  Also,  I  want  to  preserve  the  full  privileges  of  the  House  as  they  exist 
now. 

Mr.  Keating.  I  think  they  are  preserved  under  this  bill. 

Mr.  Meader.  Mr.  Speaker,  will  the  gentleman  yield? 

Mr.  Keating.  I  yield. 

Mr.  Meader.  Does  not  this  procedure,  in  effect,  give  congressional  com- 
mittees the  same  method  for  getting  an  enforceable  subpena  as  is  now  given  to 
administrative  tribunals,  such  as  the  National  Labor  Relations  Board,  the 
Interstate  Commerce  Commission,  and  others? 

Mr.  Keating.  That  is  correct.  The  gentleman  has  brought  up  a  very  good 
point.  This  is  something  which  we  in  Congress  have  given  to  many  of  the 
administrative  agencies  and  certainly  we  should  have  the  same  power  our- 
selves. 

Mr.  Celler.  Mr.  Speaker,  I  yield  2  minutes  to  the  gentleman  from  Con- 
necticut [Mr.  Dodd]. 

Mr.  Doni).  Mr.  Speaker,  for  the  .same  reasons  that  I  opposed  the  passage 
of  S.  16  that  was  jammed  through  the  House  a  few  minutes  ago  with  onlv  40 
minutes  allowed  for  discussion,  I  oppose  the  passage  of  the  pre.sent  measure. 

Several  weeks  ago  we  devoted  2  days  to  discussion  and  debate  on  the  proper 
size  of  a  bushel  basket,  and  this  afternoon  on  two  measures  involving  grave 
constitutional  problems  we  are  rushing  through  legislation  with  only  minutes 
allowed  for  discus.sion  and  consideration. 

Have  we  completely  lost  our  sense  of  responsibility? 

What  is  the  hurrv? 

What  are  we  trying  to  do? 

With  onlv  minutes  for  consideration,  we  may  be  impairing  constitutional 
rights  that  we  have  held  for  16.5  years. 

This  is  not  the  way  a  great  legi-slative  body  should  handle  such  important 
matters. 

And  this  is  the  way  in  which  we  will  break  the  faith  of  people  in  represen- 
tative government. 
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A  few  days  ago  the  majority  leader  pressed  hard  for  adjournment  of  this 
"body  on  July  31. 

He  must  have  thought  that  these  matters  should  be  given  more  time  and  that 
they  should  go  over  to  another  session  of  Congress. 

And  now  with  a  resolution  to  adjourn  having  been  passed  by  this  House,  we 
are  rushing  through  constitutional  changes  under  suspension  of  the  rules. 

I  ask  the  Members  of  the  House  to  vote  down  such  a  suspension  of  the  rules 
and  to  defeat  passage  of  this  bill. 

Mr.  Cunningham.  Mr.  Speaker.  I  am  very  much  in  favor  of  H.R.  4975, 
which  I  notice  was  introduced  on  May  4,  1953,  because  on  that  same  date  I 
introduced  what  is  now  known  as  H.R.  4979  and  which  in  substance  is  the  same 
identical  bill.  In  fact,  section  (b)  of  H.R.  4975  is  identical  with  section  (b)  of 
H.R.  4979  as  originally  introduced.  I  wi.sh  to  recommend  and  congratulate  the 
committee  for  bringing  out  this  measure  as  one  that  is  much  needed  and  in  my 
opinion  will  cool  the  ardor  of  many  of  those  who  are  now  invoking  the  fifth 
amendment.  Under  present  law,  as  I  understand  it,  a  witness  appearing  before 
a  congressional  committee  is  his  own  judge  as  to  whether  or  not  the  answer 
to  any  question  would  incriminate  him,  and  if  he  invokes  the  fifth  amendment 
the  committee  is  helpless  to  do  more  than  refer  the  matter  to  the  House  of 
Representatives.  H.R.  4975  authorizes  the  judge  of  any  United  States  court  to 
determine  whether  or  not  the  answer  would  incriminate  the  witness;  and  if 
the  judge's  decision  is  that  it  would  not,  then  the  witness  is  in  contempt. 

The  idea  for  this  measure  came  to  me  from  the  late  George  A.  Wilson  of 
Iowa,  who  had  a  very  distinguished  career  as  a  lawyer,  district  attorney,  dis- 
trict judge.  State  senator,  Governor,  and  United  States  Senator.  Early  in  the 
year  1953  he  wrote  me  a  letter  setting  forth  the  idea  as  contained  in  this  mea- 
sure, together  with  an  article  written  by  Senator  Wilson  about  it  which  had 
appeared  in  the  Sioux  City  Journal  of  Sioux  City,  Iowa.  About  that  time  David 
Lawrence,  in  an  article  in  the  Washington  Evening  Star,  commented  editorially, 
upon  Senator  Wilson's  idea.  I  took  this  information  to  the  Drafting  Service  and 
requested  that  a  bill  be  drawn  embodying  Senator  Wilson's  idea.  I  notice  that 
my  good  friend,  Mr.  Keating,  had  a  similar  idea  about  the  same  time  as  both 
bills  were  introduced  on  the  same  date  and  are  virtually  the  same. 

The  Speaker.  The  question  is  on  the  motion  to  suspend  the  rules  and  pass 
the  bill,  as  amended. 

The  question  was  taken;  and  (two-thirds  having  voted  in  favor  thereof) 
the  rules  were  suspended  and  the  bill  was  passed. 

A  motion  to  reconsider  was  laid  on  the  table. 


Exhibit  102 
[From  the  Congressional  Record  2934,  Mar.  15,  1955] 

Invokixg  the  Aid  of  Courts  in  Compelling  Testimony  of  Congressional 

Witnesses 

The  Clerk  called  the  bill  (H.R.  780)  to  prescribe  a  method  by  which  the 
Houses  of  Congress  and  their  committees  may  invoke  the  aid  of  the  courts  in 
■compelling  the  testimony  of  witnesses. 

There  being  no  objection,  the  Clerk  read  the  bill,  as  follows : 

"Bp  it  enncfpfl,  etc..  That  (a)  either  House,  and  any  joint  committee  of  the 
two  Houses  of  Congress  may,  by  an  affirmative  vote  of  a  majority  of  its  actual 
membership,  invoke  the  aid  of  the  United  States  district  courts  in  requiring 
the  attendance  and  testimony  of  witnpsses  and  the  production  of  evidence,  in 
furthernnce  of  any  inquiry  such  House,  committee,  subcommittee,  or  joint 
comm.ittee  is  authorized  to  undertake. 

"(b)  The  United  States  district  court  for  the  district  within  which  the  in- 
quiry is  carried  on  may,  in  case  of  contximacy  or  refusal  to  obey  a  sn!)ppna 
issued  to  any  person  by  either  House,  any  committee  or  subcommittee  of  either 
House,  or  any  joint  committee  of  the  two  Houses  of  Congress,  issue  an  order 
rponirina:  such  person  to  anpear  (and  to  produce  evidence  if  .so  ordered)  and 
give  evidence  relating  to  the  matter  in  question  before  such  House,  committee, 
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subcommittee,  or  joint  committee,  as  tlie  case  may  be ;  and  any  failure  to 
obey  such  order  of  tlie  court  may  be  punished  by  the  court  as  a  contempt 
thereof. 

■'(c)  Attorneys  of  the  Department  of  Justice  shall  furnish  legal  assistance 
in  invoking  the  aid  of  the  United  States  district  courts  under  subsection  (a) 
to  either  House,  or  any  committee,  subcommittee,  or  joint  committee  which 
requests  it. 

Mr.  Keating.  Mr.  Speaker,  this  is  one  of  the  most  constructive  steps  we 
could  possibly  take  in  improving  the  conduct  of  congressional  investigations. 
It  ties  in  closely  with  efforts  to  develop  a  code  of  fair  play.  It  has  had  little 
fanfare,  because  nobody  opposes  it.  The  same  bill,  as  H.R.  4975,  83d  Congress, 
introduced  by  me  on  May  4,  19.53,  was  favorably  reported  by  the  House  Com- 
mittee on  the  Judiciary  and  passed  the  House  on  August  4,  1954.  It  is  also  an 
essential  complement  to  the  administration's  immunity  bill  which  became  law 
last  year— Public  Law  600,  H.R.  6899,  S3d  Congress. 

Neither  good  rules  of  procedure  aimed  at  making  the  congressional  investiga- 
tion process  work  better,  nor  a  good  immunity  law  to  strip  undeserving  wit- 
nesses of  their  shelter  behind  the  fifth  amendment,  are  really  going  to  amount 
to  very  much  unless  the  underlying  power  of  Congress  to  enforce  its  powers 
is  improved. 

The  present  contempt  statute  upon  which  congressional  committees  are 
forced  to  rely  is  altogether  too  cumbersome.  It  makes  contempt  of  Congress, 
or  of  any  congressional  committee,  a  mLsdemeanor,  providing  the  recalcitrant 
witness  is  cited  to  the  Congress,  voted  in  contempt,  indicted  by  a  grand  jury  and 
convicted  in  the  ordinary  cour.se  of  the  criminal  case  in  some  district  court. 
This  takes  months  and  years  and  more  often  than  not,  the  witness  goes  free. 
In  any  case,  even  if  he  receives  a  fine  or  a  jail  .sentence,  he  has  escaped  giving 
the  testimony  or  producing  the  evidence  which  the  committee  wanted,  and  there 
is  no  way  in  the  world  to  accomplish  that  result. 

The  solution  is  so  obvious  that  I  am  astonished  we  have  not  hit  uf)on  it  be- 
fore. Nearly  a  score  of  Federal  agencies,  like  the  Sei:^urities  and  Exchange 
Commission  and  the  Federal  Communications  Commission  and  the  Interstate 
Commerce  Com.mission,  have  substantially  the  same  problem,  in  that  they  can 
subpena  witnesses  but  would  be  remediless,  so  far  as  their  own  resources  are 
concerned,  if  the  witness  shouid  choo.se  to  maintain  a  defiant  attitude.  What 
Congress  did  for  all  these  agencies  was  to  enact  a  simple  provision  allowing 
them  to  apply  to  an  appropriate  Federal  district  court  for  an  order  from  the 
court,  compelling  the  witness  to  testify,  and  so  forth.  When  such  an  order 
issues,  the  witness  becomes  instantly  amenable  to  the  court's  own  contempt 
power.s,  which  are  quite  adequate  to  compel  instant  and  complete  obedience.  No 
one  can  quarrel  with  the  position  that  Congress  itself  should  have  the  same 
power  that  is  conferred  on  the.se  agencies. 

There  is  something  else  about  this  proposal  which  should  also  be  kept  in 
mind:  It  will  have  a  very  healthy  effect  on  the  whole  conduct  of  hearings  and 
investigations.  It  will  not  limit  the  rights  of  the  investigators  in  any  way. 
but  at  the  same  time,  if  a  committee  apjilies  to  a  court  for  a  summary  rem- 
edy, the  court  would  have  an  opportunity  to  review  the  action  and  give  or 
withhold  relief. 

The  committee  could  always  resort  to  the  old  statute.  If  it  relies  on  this  new 
one,  then  in  that  case  the  witness  would  also  be  entitled  to  go  into  court  and  ex- 
plain to  the  judge  why  he  was  resisting  the  particular  order  sought  to  be  en- 
forced against  him.  I  feel  that  that  would  naturally  tend  to  cause  the  com- 
mittees to  be  doubly  careful,  when  they  are  dealing  with  hostile  witnesses,  to  be 
sure  that  their  position  on  each  issue  is  sound  and  that  their  procedure  leaves 
no  room  for  well-founded  attacks  or  criticism. 

This  bill  is  the  most  imjiortant  procedural  suggestion  I  have  encountered 
in  nearly  a  decade  of  studying  congressional  investigating  committees  and 
their  problems.  It  cures  the  greatest  weakness  our  committees  have  had  to 
face,  and  in  the  same  stroke  it  actuaHv  tends  to  improve  the  status  and  position 
of  any  witness  who  really  feels  that  he  is  being  treated  unfairly.  It  gives  him 
a  promnt  day  in  court. 

The  bill  was  ordered  to  be  engrossed  and  read  a  third  time,  was  read  the  first 
time,  and  passed,  and  a  motion  to  reconsider  was  laid  on  the  table. 
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Exhibit  103 
[From  the  Congressional  Record,  pp.  3046-3047,  Mar.  4,  10.57] 

Invoking  the  Aid  of  Federal  Courts  in  Compelling  the  Testimony  op 

Congressional  Witnesses 

Tlie  Clerk  called  the  bill  (H.R.  259)  to  prescribe  a  method  by  which  the 
Houses  of  Cougress  and  their  committees  may  invoke  the  aid  of  the  courts  in 
compelling  the  testimony  of  witnesses. 

The  Speaker.  Is  there  objection  to  the  present  consideration  of  the  bill? 

Mr.  Ford.  Mr.  Speaker,  reserving  the  right  to  object,  it  is  my  understanding 
that  there  has  been  some  question  raised  about  the  proposed  legislation. 

Mr.  Keating.  Mr.  Speaker,  would  the  gentleman  yield? 

Mr.  Ford.  I  yield. 

Mr.  Keating.  The  bill  was  passed  out  of  the  committee  unanimously.  This 
bill  in  precisely  this  form  passed  the  House  in  the  last  Congress  and  in  the 
preceding  Congress. 

Mr.  Hoffman.  Mr.  Speaker,  would  the  gentleman  yield? 

Mr.  Ford.  I  yield. 

Mr.  Hoffman.  As  I  look  at  this  bill,  all  it  does  is  to  ask  that  the  courts  help 
the  committees  out  when  the  committees  think  someone  is  in  contempt.  I  can- 
not see  any  reason  why  the  courts  should  be  made  the  servant  of  the  commit- 
tees or  burdened  with  taking  over  the  committee's  duty.  The  committee  now  has 
the  authority  to  ask  the  Congress  to  institute  contempt  proceedings  or  refer  the 
ease  to  the  Attorney  General. 

Mr.  Keating.  Mr.  Speaker,  I  hope  I  can  clear  up  the  matter  in  the  mind  of 
the  gentleman  from  Michigan.  This  does  not  in  any  way  interfere  with  the  exist- 
ing procedures  for  punishing  a  witness  for  contempt.  If  the  committee  elects 
to  do  so,  they  can  still  proceed  in  the  manner  now  provided,  by  citing  the  wit- 
ness to  the  full  House,  voting  a  contempt  resolution  presenting  the  case  be- 
fore a  grand  jury,  securing  an  indictment,  and  so  on.  This  is  an  alternative 
method. 

The  enactment  of  this  bill  would  constitute  the  most  constructive  step  that 
could  be  taken  by  Congress  toward  increasing  the  etficiency  of  its  investigatory 
processes.  The  procedure  now  available  for  dealing  with  recalcitrant  and  con- 
temptuous witness  is  notoriously  cumbersome  and  ineffective.  As  the  law  now 
stands,  if  a  witness  refuses  to  appear  or  to  testify  before  an  investigating  com- 
mittee, the  committee  must  first  report  the  matter  to  tlie  House,  which  must 
then  resolve  to  cite  the  witness  for  contempt,  after  which  the  Speaker  must  re- 
fer the  matter  to  a  United  States  attorney,  who  in  turn  must  present  the 
case  to  a  Federal  grand  jury.  If  an  indictment  is  returned,  a  full-scale  trial 
must  follow.  Finally,  months  later — sometimes  a  year  or  more  later — there 
may  be  a  conviction  and  punishment.  ^Meanwhile,  more  often  than  not.  the 
ori.ginal  investigation  has  long  since  been  closed  without  having  obtained  the 
desired  testimony  or  evidence. 

This  bill  offers  an  immediate  solution.  It  authorizes  either  House  of  Congress, 
or  any  of  its  committees,  to  invoke  the  aid  of  a  United  States  district  court  to 
require  the  attendance  and  testimony  of  a  witness.  For  instanf'e.  under  this  bill. 
should  a  witness  refunse  to  testify,  he  could  be  required  to  appear,  not  months 
later,  but  that  very  day  in  the  district  court  in  whose  jurisdiction  the  investi- 
gation is  being  conducted.  Upon  proper  application  by  a  United  States  attorney, 
the  court  could  thereupon  pass  upon  the  propriety  of  the  questions  involved  and 
if  it  deemed  them  proper,  the  court  would  then  I»e  authorized,  under  subsec- 
tion fb)  of  the  bill,  to  order  the  witness  to  testify.  At  that  point  the  witness 
would  be  subject  to  the  jurisdiction  of  the  court  and  any  further  refusal  to  tes- 
tifv  couUl  be  forthwith  punished  as  a  contempt  of  court. 

The  fact  that  he  couUl  immediately  be  punished  for  contempt  would  tend  to 
force  the  otherwise  defiant  witness  to  appear  and  testify.  At  the  same  time, 
the  proposed  legislation  represents  a  forward  step  in  safeguarding  the  rights  of 
the  witness  by  leaving  it  up  to  the  court  and  not  to  the  committee  to  determine 
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whether  certain  questions  are  material  and  relevant.  The  effect  would  be  to 
restrain  the  investigating  committee  from  prying  into  matters  which  were  not 
within  the  scope  of  its  authorized  investigation. 

Identical  bills  were  passed  by  the  House  in  the  83d  and  84th  Congresses, 
but  no  action  was  taken  by  the  Senate.  It  is  vital  that  this  bill  be  enacted  into 
law  during  this  session  of  Congress.  Today  both  Houses  are  confronted  with  a 
tremendous  volume  of  proposed  legislation,  much  of  which  should  become  law 
at  the  earliest  possible  date.  But  laws  cannot  be  made,  nor  can  the  need  for 
them  be  ascertained,  without  proper  investigation.  The  passage  of  this  bill 
would  place  into  the  hands  of  both  Houses  the  tools  with  which  to  conduct 
fair,  productive  and  speedy  investigations  preliminary  to  legislation. 

Mr.  Hoffman.  Mr.  Speaker,  will  the  gentleman  yield? 

Mr.  FoED.  Let  me  first  withdraw  my  reservation.  Then  if  the  gentleman 
from  Michigan  wishes  to  speak  further  on  the  subject,  he  can  reserve  the  right 
to  object. 

I  withdraw  my  reservation  of  the  right  to  object,  Mr.  Speaker. 

Mr.  Cunningham  of  Iowa.  Mr.  Speaker,  reserving  the  right  to  object, 
may  I  inquire  of  the  gentleman  from  New  York,  the  author  of  the  bill,  if  this 
bill  will  not  in  fact  aiithorlze  a  judge  to  determine  whether  or  not  the  answer 
to  a  question  might  incriminate  the  party  in  question?  Is  not  that  the  real 
purpose  of  the  bill? 

Mr.  Keating.  That  is  one  purpo.se. 

Mr.  Cunningham  of  Iowa.  In  other  words,  the  court  will  decide  whether 
the  answer  might  or  might  not  incriminate  the  witness.  That  is,  if  the  court 
decides  it  would  not  incriminate  him,  he  is  compelled  to  come  back  and  answer 
the  question. 

Mr.  Keating.  That  is  not  the  only  objection  which  could  be  raised  by  a 
witness,  but  it  does  cover  the  point  the  gentleman  from  Iowa  has  mentioned. 
There  might  be  cases  where  there  would  be  some  other  reason  for  th  refu.sal  of 
th  witnesse  to  answer,  such,  for  instance,  as  the  irrelevancy  of  the  question  to 
the  purpo.ses  of  the  investigation. 

However,  the  gentleman  from  Iowa  is  absolutely  right  that  one  chief  purpose 
is  to  accomplish  exactly  what  the  gentleman  mentioned. 

Mr.  Cunningham  of  Iowa.  Could  the  gentleman  state  whether  or  not  the 
hearing  in  the  court  would  be  in  chambers  or  open  to  the  public? 

Mr.  Keating.  I  assume  that  would  be  in  the  discretion  of  the  court.  The 
witness  would  be  taken  before  the  court  by  an  appropriate  motion  by  the  com- 
mittee to  force  him  to  answer.  I  suppose  it  would  depend  upon  the  nature  of 
the  controversy.  If  it  was  a  matter  of  security,  the  court  might  very  well  hear 
it  in  chambers. 

Mr.  Hoffman.  Mr.  Speaker,  will  the  gentleman  yield? 

Mr.  Cunningham  of  Iowa.  I  yield  to  the  gentleman  from  Michigan. 

Mr.  Hoffman.  Mr.  Speaker,  the  gentleman  from  New  York  has  stated  the 
purpose  correctly,  as  I  understand  it,  but  look  what  this  bill  does.  In  the  first 
place,  it  enables  the  committee  to  bypass  the  House,  which  usually  cites  for 
contempt,  and  go  direct  from  the  committee  to  the  judge.  In  the  second  place, 
if  there  is  a  question  which  the  witness  has  not  answered  and  the  committee 
wants  to  cite  him  for  contempt,  the  witness  has  to  go  over  to  the  court  right 
then  and  there.  How  can  a  man  defend  himself  if  he  is  taken  before  the  court 
and  given  a  summary  hearing?  I  cannot  .see  any  justice  in  that.  We  have  a  civil 
rights  bill  coming  up  before  the  same  committee.  If  we  are  to  have  a  civil 
rights  bill  why  not  respect  the  right  of  the  witness  to  an  opportunity  to  ,be 
heard?  As  suggested  by  the  gentleman  from  Iowa  [Mr.  Cunningham]  if  the  com- 
mittee is  given  authority  to  go  direct  to  a  judge  and  the  judge  holds  the  ques- 
tion improper  or  one  not  requiring  an  answer,  has  the  committee  the  right  to 
apjieal  ?  If  the  judge  holds  the  witness  in  contempt  will  he  have  opportunity  to 
purge  himself? 

I  object,  Mr.  Speaker. 
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Exhibit  104 

JUDICIAL  REVIEW  OF  CONGRESSIONAL 

INVESTIGATIONS:  IS  THERE  AN 

ALTERNATIVE  TO  CONTEMPT? 

Theodore  Sky* 

I.    Introduction 

Not  infrequently,  the  federal  judiciary  hss  been  obliged  to  probe 
into  the  workings  of  its  coordinate  branch,  the  legislative  department, 
and  pass  on  the  authority  of  a  congressional  committee  to  inquire  into 
particular  subjects.  These  occasions  take  place  when  the  right  of  a 
committee  to  compel  the  production  of  evidence  is  challenged  by  the 
person  from  whom  the  evidence  is  sought.  Normally,  the  resulting 
controversy  is  presented  to  the  courts  in  the  framework  of  a  criminal 
proceeding  brought  by  the  United  States  to  vmdicate  a  contempt  of 
the  Congress.  The  statute  on  which  such  a  proceeding  is  based  has 
been  on  the  books  since  1857,  and  provides,  in  effect,  that  if  a  person 
duly  summoned  by  a  congressional  committee  willfully  fails  to'  appear 
before  the  committee,  or  appears  but  fails  to  give  testimony  or 
produce  papers  "pertinent  to  the  question  under  inquiry,"  he  shall 
be  deemed  guilty  of  a  misdemeanor.*  Thus,  willful  failure  to  comply 
with  the  lav/ful  demands  of  a  congressional  committee  for  information 
is  a  crime  against  the  United  States. 

In  recent  practice,  criminal  prosecution  in  the  federal  courts  for 
commission  of  this  crime  has  been  the  sole  means  of  deterring  obstruc- 
tion  of  or  non-cooperation  with  the  information-gathering  function  of 
Congress.-  An  alternative  procedure,  based  on  the  inherent  power  of 

•.\JB.,   1956,   Dickinson   College;   LL.B.,   1959,  Harvard   University  Law  School, 

Assistant  Counsel,  Antitrust  Subcommittee  of  the  House  Committee  on  the  Judiciary. 

Member,  District  of  Columbia  Bar.   The  views  expressed  in  tl-.is  article  are  those  of 

the  author  and  Ao  not  necessarily  rcfiecr  the  opinions  of  the  Antitrust  Subcommittee 

of  the  House  Committee  on  the  Judiciary  or  any  member  thereof. 

*  Every  person  v/ho  having  been  suir.moned  as  a  v/itness  by  the  authority  of 

either  House  of  Congress  to  give  testimony  or  to  produce  papers  upon  which 

any  matter  under  inquiry  before  either  House,  or  any  joint  committee  estab- 

lislied   by  a   joint  or   concurrent   rcsoiution   of  the   two   Houses  of  Congress, 

willfully    makes    default,    or   who,    having   appeared,    refuses    to    answer   any 

question  pertinent  to  the   question  under  inquiry,  shall  be   deemed  guilty  of 

a  misdemesnor,  punishable  by  a  fioe  of  not  more  than  $'.,000  nor  Jess  than 

$100  and  imprisonment  in  a  common  jail  for  not  less  than  one  month  nor 

more  than  twelve  months. 

52  Stat.  942  (1938),  2  U.S.C.  5  192  (1958). 

-See,  Watkins  v.  United  Stsres,  3-4  U.S.  178,  206-07  (1957).  See  generally,  Taylor, 
Grind  Inquest   (1961);  Eberling,  Congressional   Investigations    (1928). 
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the  offended  House  to  punish  for  contempt  of  its  authority,  remains 
available  but  in  recent  years  has  seldom  if  ever  been  employed.^  While 
it  has  served  as  the  muscle  behind  the  comnnirtee  subpoena  for  many 
years,  the  "contempt  of  Congress"  proceeding  has  been  assessed  as  an 
inadequate  and  inappropriate  vehicle  for  testing  the  permissible  scope 
of  a  congressional  investigation/  Critics  of  the  procedure  urge  that, 
although  the  1857  statute  punishes  only  for  failure  to  comply  with 
lawful  demands  for  information,  a  witness  before  a  committee  cannot 
obtain  a  court  test  as  to  the  lawfulness  of  a  demand  unless  he  is  willing 
to  defy  the  authority  of  the  committee  and  risk  the  outcome  of  a 
criminal  prosecution. 

Of  course,  the  witness  may,  and  generally  must,  make  his  objections 
to  a  demand  known  to  the  committee.'  Thus,  he  may  refuse  to  re- 
spond to  a  question  or  produce  documents  called  for  by  the  subpoena 
on  the  grounds  th^t  the  committee's  demand  is  not  pertinent  to  anv 
valid  legislative  purpose,  touches  subject  matter  beyond  the  purview 
of  congressional  action,  or  otherwise  seeks  material  which  the  com- 
mittee is  not  constitutionally  authorized  to  require.  Nevertheless,  the 
committee  may  decide  to  insist  upon  production.  If  a  refusal  follows, 
under  the  procedures  generally  outlined  in  the  1857  statute  (now  2 
U.S.C.  §  194),'  the  committee  may  report  the  matter  to  the  parent 

SWatkins  v.  United  States,  supra  note  2,  at  706-07.  Under  this  procedure,  the 
recalcitrant  witness  is  brought  before  the  offended  House  to  show  cause  why  he 
should  not  be  detained  for  his  contumacious  conduct,  imprisonment  may  be  ordered 
for  the  durn.tion  of  the  pending  session  of  Congre',s  or  until  the  witness  agrees  to 
produce  the  required  evidence.  Watkins  v.  United  States,  supra  note  2.  The  validity 
of  the  detention  niav  be  tested  bv  a  v/ri:  of  habeas  corpus.  Jurney  v.  MacCracken, 
294  U.S.  125  (1935);  McGrair;  v.  Daugherry,  273  U.S.  135  (192T). 

*Sce,  e.g.,  Ilastian,  J.  in  Tobin  v.  Unired  States,  306  F.2d  270,  274,  276  (D.C.  Cir. 
1962),  cert,  denied,  31  U.S.L.  Week  ;i63  (U.S.  Nov.  13,  1962);  Youngdahl,  J.  in 
United  States  v.  Tobin,  195  F.  Supp.  588,  616-17  (D.D.C.  1961);  108  Cong.  Rec.  10608- 
13  (daily  ed.  June  22,  1962)  (colloquy  between  Representatives  Lindsay  and  Rogers); 
107  Cong.  Rec.  9499  (daily  ed.  June  13,  1961)  (remarks  of  Senator  Keating); 
"Washington  Post,  June  13,  1962,  p.  A 16,  col.  1. 
■■■'McPhaul  V.  United  Stares,  364  U.S.  372  (1960). 

*  Whenever  a  witness   summoned   as   mentioned   in  section    192   of  this  title 

[2  U.S.C.  5  192  (1958)]  fails  to  appear  to  testify  or  fails  to  produce  any 
books,  papers,  records,  or  documents,  as  required,  or  whenever  any  witness 
so  summoned  refuses  to  answer  any  question  pertinent  to  the  subject  under 
inquiry  before  either  House,  or  any  ioint  comniirtee  established  by  a  joint  or 
concurrent  resolution  of  the  two  Houses  of  Congress,  or  any  committee  or 
subcommittee  of  either  House  of  Congress,  and  the  fact  of  such  failjure  or 
failures  is  reported  to  eitlier  House  while  Congress  is  in  session,  or  when 
Congress  is  not  in  session,  a  statement  of  fact  constituting  such  failure  i^ 
rcponed  to  and  filed  v/ith  the  President  of  the  Senate  or  the  Speaker  of  the 
House,  it  shall  be  the  duty  of  the  said  President  of  the  Senate  or  Speaker  of 
the  House,  as  the  case  may  be,  to  certify,  and  he  shall  so  certify,  the  state- 
ment of  the  facts  aforesaid  under  the  sea!  of  the  Senate  or  House,  as  the 
case  may  be,  to  the  appropriate  United  States  attorney,  whose  duty  it  shall 
be  to  brine  the  matter  before  the  grand  jury  for  its  acticjn. 
■52  Stat.  942  (1958),  2  U.S.C.  5  194  (1958). 
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House,  and  that  House  may  direct  the  certification  of  the  facts 
to  the  appropriate  United  States  attorney,  who  is  obliged  to  lay  the 
matter  before  the  grand  juryJ  If  the  grand  jury  indicts,  lack  of  perti- 
nency, lack  of  congressional  jurisdiction  over  the  subject  matter  of  the 
inquir)',  or  constitutional  immunit>'  may  be  raised  as  defenses  to  the 
prosecution.^  But  if  the  court  rules  against  the  defendant  on  these 
issues— viz.,  rules  that  the  committee's  demand  was  lawful— his  crimi- 
nality under  the  statute  is  not  negated  by  the  earlier  doubts  expressed 
before  the  committee.  It  is  well  settled  that  uncenainty  of  a  witness, 
however  bona  fide,  as  to  the  pertinency  of  a  question  at  the  time  the 
question  is  propounded  by  the  committee,  does  not  excuse  the 
witness  if  the  court  later  resolves  that  issue  against  him  in  a  subsequent 
criminal  proceeding."  The  Supreme  Court,  in  Sinclair  v.  United  States, 
put  the  matter  succinctly  when  it  stated  that  a  witnesss  is  "bound 
rightly  to  construe  the  statute."  ^°  A  great  deal  of  the  difficulty  turns 
on  the  fact  that  construction  of  the  statute  frequently  involves  resolu- 
tion of  enormously  complex  questions  of  constitutional  or  statutory 
interpretation. 

Thus,  under  the  "contempt  of  Congress"  procedure  now  utilized 
to  support  the  essential  information  gathering  process,  without  which 
the  federal  legislature  could  not  possibly  function,  a  witness  must 
risk  criminal  prosecution  and  sanction  in  order  to  test  his  doubts 
concerning  his  duty  to  comply  with  the  requests  of  the  committee. 
At  the  same  time,  the  procedure  may  work  hardship  on  the  committee 
itself  through  delay  or  subjection  of  the  dehcate  question  of  the  scope 
of  federal  legislative  authority  to  judicial  determination  in  the  context 
of  a  criminal  proceeding  in  which  the  government  must  make  out  the 
elements  of  its  case  beyond  a  reasonable  doubt." 

From  time  to  time,  persons  subject  to  the  subpoena  of  a  congressional 
committee  have  sought  to  determine  in  advance  the  scope  of  their 
obligation  to  answer  questions  or  produce  documents.    They  have 

'^2  U.S.C.  5  194  (19S8)  does  not  require  a  vote  of  the  offended  House  as  a  condi- 
tion to  certification.  However,  this  requirement  seems  to  have  become  established 
in  practice. 

In  United  States  v.  Tobin,  195  F.  Supp.  588  (D.D.C.  1961),  the  contempt  pro- 
ceeding was  brought  by  way  of  information. 

'^See,  e.e.,  Wilkinson  v.  United  States,  365  U.S.  399  (1960;  Barenblatt  v.  United 
States,  360  U.S.  109  (1959);  W'atkins  v.  United  States,  354  U.S.  178  (1957);  United 
States  V.  Rumely,  345  U.S.  41  (1953);  United  States  v.  Fleischman,  339  U.S.  349  (1950). 
See  generally,  Hitz,  Criminal  Prosecution  for  Contempt  of  Congress,  14  Fed.  B.  J.  139 
(1954)    (collecting  cases). 

^VVatkins  v.  United  States,  supra  note  2,  at  208. 

i«279  U.S.  263,  299  (1929). 

1'  Compare  Judge  Youngdahl  in  United  States  v.  Tobin,  195  F.  Supp.  588,  616-17 
(DX).C.  1961). 
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attempted  to  enlist  the  support  of  the  judiciary  in  this  endeavor  by 
asking  a  court  to  enjoin  the  committee  from  enforcing  its  subpoena, 
or  to  render  a  declaratory  judgment  as  to  their  duty  to  comply  with 
the  committee's  directive,  or  both.  The  judiciary  has  uniformly  re- 
jected these  suits.^^  Nevertheless,  the  belief  persists  that  they  may 
or  should  be  cognizable.  In  addition,  legislative  action  in  the  field  has 
been  urged.  A  bill,  introduced  in  the  86th  Congress^^  and  reintroduced 
in  the  87th,^*  would  provide  an  alternative  means  of  testing  congres- 
sional authority.  The  test  would  be  obtained  through  the  medium  of 
a  civil  suit  brought  in  a  federal  district  court  by  a  House  or  a  com- 
mittee of  the  Congress  to  enforce  compliance  with  its  subpoena. 
Recently,  a  federal  district  judge,  in  handing  down  a  conviction  for 
contempt  of  Congress  against  an  official  of  an  interstate  compact 
agency,  expressed  the  view  that  the  contempt  procedure  was  inap- 
propriate for  this  situation  and  that  Congress  should  create  a  means 
of  settling  its  clashes  of  authority  with  other  governmental  units 
through  a  declaratory  judgment  procedure;^^  the  same  view  was 
emphasized  by  a  panel  of  the  Court  of  Appeals  for  the  District  of 
Columbia  in  reversing  the  conviction.**  This  view  is  reflected  in 
another  bill"  which  proposed  an  amendment  to  the  Declaratory  Judg- 
ment Act.** 

In  light  of  the  apparent  appeal  of  the  notion  that  a  procedure 
less  onerous  than  contempt  should  be  available  for  testing  challenges 
to  the  authority  of  congressional  committees,  an  inquiry  as  to  whether 
any  such  alternatives  are  open  to  the  litigant  under  present  law,  and, 
if  not,  whether  changes  in  the  law  are  permissible  and  desirable, 
would  seem  useful.  To  these  questions,  this  article  is  directed. 

II.     Suits  Against  the  Committee  or  Its  Members 

The  cases  reveal  a  consistent  refusal  on  the  part  of  the  federal  courts 
to  entertain  suits  brought  against  members  of  a  congressional  com- 
mittee, individually  or  collectively,  by  persons  subject  to  the  subpoena 

12  Pauling  V.  Eastland,  288  F.2d  126  (D.C.  CirJ,  cert,  denied,  364  U.S.  900  (1960); 
Mins  V.  McCarthy,  209  F.2d  307  (D.C.  Cir.  1953)  (per  curiam);  Fischler  v.  McCarthy, 
117  F.  Supp.  643   (S.D.N.Y.),  affd,  218  F.2d  164  (2d  Cir,  1954)    (per  curiam). 

13  S.  1515,  86th  Cong.,  1st  Sess.  (1959). 

i-t  S.  2074,  87th  Cong.,  1st  Sess.  (1961)  (Senator  Keating's  bill).  See  107  Cong.  Rec. 
9499  (daily  ed.  June  13,  1961).  A  similar  bill  passed  the  House  in  the  83rd  Congress  as 
H.R.  4975;  see  note  60,  infra. 

15  United  States  v.  Tobin,  supra  note  11,  at  616-17. 

lOTobin  V.  United  States,  306  F.2d  270  (D.C.  Cir.  1962),  cert,  denied,  31  U.S.L. 
Week  3163   (U.S.  Nov.  13,  1962). 

"  S.  2161,  87th  Cong.,  1st  Sess.  (1961)  (Senator  Javits'  bill). 

IS  28  U.S.C.  §  2201   (1958). 
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of  the  committee;  to  obtain  injunctive  relief  against  the  enforcement 
of  the  subpoena;  or  a  declaratory  judgment  concerning  the  validity 
of  the  committee's  assertion  of  power.'"  Dismissals  of  such  suits  for 
lack  of  jurisdiction  or  failure  to  state  a  cognizable  claim  have  been 
based  generally  on  an  application  of  the  doctrine  of  the  separation 
of  the  powers  of  coordinate  branches  of  government,  which  the  courts 
regard  as  prohibiting  premature  judicial  interference  with  legislative 
operations.  An  articulate  statement  of  the  proposition  was  delivered 
by  District  Judge  Irving  Kaufman  in  Fischler  v.  McCarthy.""  There, 
plaintiffs  were  subpoenaed  to  appear  and  testify  before  the  Senate 
Permanent  Subcommittee  on  Investigations,  then  probing  subversion 
at  Fort  Monmouth,  New  Jersey.  At  the  hearings  before  the  sub- 
committee, plaintiffs  were  directed  to  produce  certain  documents  in 
their  possession.  On  the  day  following  the  date  set  for  compliance 
with  this  directive,  they  brought  suit  against  Senator  McCarthy,  in 
his  capacity  as  chairman  of  the  subcommittee,  seeking  to  enjoin  him 
from  forcing  them  to  produce  the  documents,  or  to  obtain  a  declara- 
tory judgment  setting  forth  their  "rights,  powers,  and  duties"  with 
respect  to  the  subcommittee.  The  district  court  granted  a  motion  to 
dismiss  the  action,-^  and  the  court  of  appeals  affirmed  without  opin- 
ion.-^ After  noting  defects  of  venue  and  jurisdiction  which  in  them- 
selves would  have  compelled  dismissal,  the  court  identified  the  doctrine 
of  separation  of  powers  as  precluding  a  grant  of  the  relief  called  for 
in  the  complaint: 

It  is  eniirelv  clear  .  .  .  that  neither  this  nor  any  other  court  may 
prescribe  the  subjects  of  Congressional  investigation.  Were  a  court 
empowered  to  limit  in  advance  the  subjects  of  Congressional  in- 
vestigations, violence  would  be  done  to  the  principle  of  separation 
of  powers  upon  which  our  entire  political  system  is  based. -^ 

Thus,  prior  judicial  restraint  upon  the  operation  of  the  legislative 
function  is  considered  a  violation  of  the  separation  of  powers  principle. 
The  congressional  investigation,  as  an  "essential  auxiliary"  ^*  to  that 
function,  qualifies  for  the  same  immunity  from  judicial  interference 
as  would  the  enactment  of  a  bill: 

[T]lie  legislature  cannot  be  compelled  to  submit  to  the  prior  ap- 
proval and  censorship  of  the  judiciary  before  it  may  ask  questions 

1*  See  authorities  cited  supra  note  12. 

20  117  F.  Supp.  643  (S.D.N.Y.),  aff'd,  218  F.2d  164  (2d  Cir.  1954)    (per  curiam). 

21  117  F.  Supp.  643  (S.D.N.Y.  1954). 

"218  F.2d  164  (2d  Cir.  1954)   (per  curiam). 
2' Supra  note  21,  at  648. 

"■•"[TJhe  power  of  inquiry— with  process  to  enforce  it— is  an  essential  auxiliary  to 
the  legislative  function."  .McGrain  v.  Daugherty,  273  U.S.  135,  174  (1927). 
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or  inspect  documents  through  its  investigating  subcommittees,  or 
even  before  it  enacts  legislation  .  .  .  any  more  than  the  judiciary 
can  be  compelled  by  the  legislature  to  submit  its  rulings  or  decisions 
for  legislative  approval."^ 

x\t  the  same  time,  the  court  was  careful  to  point  out  that  the  doctrine 
of  separation  of  powers  forbade  ''prior  restraint"  and  ''premature 
interference";-*  it  did  not  foreclose  judicial  consideration  of  the  com- 
mittee's authority  when  the  plaintiffs  refused  to  comply  with  the 
subpoena  and  were  prosecuted  for  contempt.  "It  would  ...  be  entirely 
proper  for  a  Court  to  consider  the  validity  of  the  legislative  act  when 
and  if  its  effect  was  in  fact  to  injure  the  plaintiffs,  as,  for  example,  by 
prosecution  for  contempt."  ^^  At  this  point.  Judge  Kaufman  observed 
that  the  case  would  have  "ripened"  for  litigation  and  would  present 
a  "justiciable  controversy."  ^* 

This  contrapuntal  treatment  of  the  doctrine  of  separation  of  powers 
and  the  "case  or  controversy"  rule  was  employed  by  a  court  of  appeals 
in  Pauling  v.  Eastland,^  where  the  court  affirmed  the  dismissal  of  a 
complaint  calling  for  a  judicial  declaration  that  a  directive  of  the 
Senate  Internal  Security  Subcommittee  was  void  and  for  an  injunction 
against  its  enforcement.  The  directive  in  question  ordered  the  plaintiff 
to  appear  before  the  subcommittee  and  to  bring  with  him  certain 
documents.'" 

In  a  memorandum  of  his  views.  Judge  Pretty  man,  citing  Fiscbler 
V.  McCarthy,  invoked  the  "basic  general  principle  [that]  a  court 
cannot  interfere  with  or  impede  the  processes  of  Congress  by  proscril)- 
ing  anticipatorily  its  inquiries."  '^  Moreover,  the  issue  of  the  validity 
of  the  subcommittee's  directive  could  not  be  reached  because  the 
factual  situation  failed  to  present  a  "justiciable  controversy"  which 
would  empower  the  court  to  consider  it:  "No  detention  has  occurred. 
The  date  when  Pauling  must  decide  whether  to  comply  .  .  .  with  the 
directive  has  not  arrived.  He  has  not  been  cited  for  contempt  or 
reported  to  the  Senate  for  citation."  " 

-•'■  Fischler  v.  McCarthy,  supra  note  21,  at  650.  Compare  Alpers  v.  San  Francisco, 
32  Fed.  503,  507  (C.C.N.D.  Cal.  18S7):  "It  is  legislative  discretion  which  is  exer- 
cised, and  that  discretion,  whether  rightfully  or  wrongfully  exercised,  is  not  subject 
to   interference   by    the    judiciary." 

2"  Fischler  v.  McCarthy,  supra  note  21,  at  649  (emphasis  added). 

"■  Id.  at  650. 

2H  Id.  at  649. 

29  288  F.2d  126  (D.C.  Cir.).  cen.  denied,  364  U.S.  900  (1960). 

•'fl  The  documents  were  letters  transmitting  the  names  of  persons  who  signed  a 
l>etition  advocating  an  international  agreement  for  the  ccssntion  of  nuclear  weapons 
testing.   288  F.2d  at  127. 

31  Id.  at   128. 

■•'■-•  Ibid. 
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Recognition  that  a  court  of  equity  will  enjoin  criminal  prosecu- 
tions or  consider  their  validity  in  an  action  for  a  declaratory  judgment 
under  "exceptional  circumstances  of  compelling  force,"  '^  moved  the 
court  to  balance  the  interests  of  the  plaintiff  against  "the  right  of  the 
Senate  to  pursue  its  legislative  duties  without  judicial  interference."  '^ 
The  Senate  won;  Judge  Prettyman  concluded  that  "the  doctrine  of 
the  separation  of  p)owers  prevails  here."  ^' 

It  w  ill  be  noted  that  the  courts  in  both  the  Fischler  and  the  Pauling 
cases  employed  the  term  "justiciability."  Recently,  the  Supreme  Court 
has  had  occasion  to  discuss  the  content  of  this  term.  In  its  historic 
legislative  reapportionment  case,  Baker  v.  Carr,^'^  the  Court  distin- 
guished between  two  possible  grounds  for  withholding  federal  judicial 
relief:  (I)  lack  of  federal  jurisdiction  under  article  III  of  the  Con- 
stitution, and  (2)  "the  inappropriateness  of  the  subject  matter  for 
judicial  consideration,"  a  defect  which  Justice  Brennan,  writing  for 
the  majority,  designated  "nonjusticiability."  ^'  Describing  the  dif- 
ference between  the  two  grounds.  Justice  Brennan  stated: 

In  the  instance  of  nonjusticiabilitj-,  consideration  of  the  cause  is 
not  wholly  and  immediatelv  foreclosed;  rather,  the  Court's  inquiry 
proceeds  to  the  point  of  deciding  whether  the  duty  asserted  can  be 
judicially  identified  and  its  breach  judicially  determined,  and 
whether  protection  for  the  right  can  be  judiciallv  molded.  In  the 
instance  of  lack  of  jurisdiction  the  cause  either  does  not  "arise 
under"  the  Federal  Constitution,  laws  or  treaties  ...  or  is  not  a 
"case  or  controversy"  within  the  meaning  of  [article  III,  section 
2  of  the  Constitution].'* 

Under  the  heading  of  "justiciability,"  the  Court  proceeded  to  discuss 
the  political  question  doctrine.  In  the  course  of  this  discussion,  it 
observed,  "The  nonjusticiability  of  a  political  question  is  primarily  a 
function  of  separation  of  powers."  ^^  Thus,  in  the  framework  of 
Baker  v.  Carr,  the  separation  of  powers  problem  was  found  to  raise 
a  question  of  "justiciability." 

33  Id.  at  129,  citing,  inter  aJia.  Fvers  v.  Dwyer,  358  U.S.  :o:  (1958)  (action  by  a 
Negro  resident  of  a  municip.ilicy  seeking  a  declaration  as  to  claimed  constitutional 
right  to  travel  on  busses  within  the  municipality  w  ithout  being  subjected  to  segre- 
gated seating  as  required  by  state  stature;  held.  ;in  actual  controversy  which  should 
have  been  adjudicated  bv  the  lower  court).  Terrace  v.  Thompson.  :r.3  U.S.  197 
(1923). 

3^288  F.2d  at  129.  ,  ^    ^ 

35  Ibid.  Pauling  refused  to  supply  the  documents,  but  was  not  prosecuted  tor 
contempt  of  Congress. 

3«369  U.S.  186  (1962'.  noted.  30  Geo.  Wash.  I..  Rev.  1010   (1962). 

3'  Id.  at  198. 

38  Ibid 

3»Id.  at  210. 
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It  is  not  dear  whether  the  courts  in  Fischler  and  Pauling  employed 
this  same  approach.  Both  courts,  however,  recognized  the  presence 
of  problems  based  on  the  doctrine  of  separation  of  powers,  as  well 
as  the  "case  or  controversy"  requirement  of  article  III  of  the  Con- 
stitution. In  the  light  of  the  discussion  in  Baker  v.  Can,  the  separation 
of  powers  objections  to  judicial  consideration  of  a  suit  to  enjoin  a 
congressional  inquiry  would  seem  to  raise  a  question  of  "justiciability," 
and  presentation  of  the  case  before  demand,  refusal,  and  citation  for 
contempt  would  signal  the  absence  of  a  case  or  controversy  neces- 
sary to  federal  jurisdiction."*"  While  treated  separately  in  Fischler 
and  Fouling,  both  of  these  grounds  for  denial  of  federal  judicial  relief 
interact."  The  separation  of  powers  doctrine  does  not  preclude  all 
judicial  consideration  of  the  scope  of  a  particular  congressional  in- 
vestigation; it  precludes  premature  consideration  of  that  subject.  Once 
the  suit  presents  a  controversy,  the  separation  of  powers  objections 
dissolve  and  the  subject  may  be  considered. 

As  applied  in  Fischler  and  Pauling,  the  doctrine  restrains  a  courr 
from  acting  until  an  indictment  for  contempt  of  Congress  ultimateK- 
forces  the  court  to  "review  the  impact"  of  the  legislative  action.  As 
a  practical  matter,  judicial  review  of  a  committee's  activities  !■- 
forestalled  until  the  parent  House  itself  determines  to  submit  ques- 
tions arising  therefrom  to  the  court  by  voting  to  cite  a  witness  fi-- 
contempt. 

The  Court  of  Appeals  for  the  District  of  Columbia  established  tin. 
foundations  for  the  rulings  in  the  Fischler  and  Pauling  cases  in  twi' 
earlier  decisions,  Hearst  v.  Black*'  and  Mins  v.  McCarthy.*^  In  tlu 
latter  case  the  court  held,  per  curiam,  that  where  a  committee  of  tin 
Congress,  without  defining  the  questions  to  be  asked,  has  issued  i 
subpoena  ad  testificamdum  to  a  witness  commanding  him  to  appenr 
at  a  hearing,  the  judicial  branch  of  the  government  should  not  enjoin 
in  advance  the  holding  of  the  hearing  nor  suspend  the  subpoena. 

The  same  court  in  the  earlier  Hearst  case  affirmed  a  refusal  of  tlic 

■•o  Of  course,  both  the  separation  of  powers  doctrine  and  the  case  or  controvers> 
requirement  raise  constitutional  issues.  Indeed,  the  matter  is  brought  full  circle  r' 
Baker  v.  Carr,  where  the  Court  suggests  that  a  case  presenting  a  noniusticiahl' 
political  question  would  not  be  a  case  or  controversy  for  article  HI  purposes.  "Ow 
conclusion  .  .  .  that  this  cause  presents  no  nonjusticiable  'political  question'  sctrli- 
thc  only  possible  doubt  that  it  is  a  case  or  controversy."    369  U.S.  at  198. 

■•1  In  Pauling  v.  Eastland,  supra  note  29,  this  interaction  takes  the  form  of  balance- 
the  interests  of  the  plaintiff  and  the  defendant  to  determine  whether  the  c(|\ir 
should  consider  the  case  so  e.xceptional  as  to  permit  an  injunction  against  a  criniinu 
prosecution. 

■•-87  F.2d  68  (D.C.  Cir.  1936). 

"  209  F.2d  307  (D.C.  Cir.  1953)  (per  curiam). 
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district  court  to  enjoin  a  subcommittee  of  the  United  States  Senate 
from  using  copies  of  certain  telegrams  secured  from  the  telegraph 
companies  which  had  transmitted  them.  The  suit  pitted  against  each 
other  in  the  lists  the  well  known  publisher,  William  Randolph  Hearst, 
and  the  then  Senator  Hugo  Black,  in  his  capacity  as  Chairman  of  the 
Special  Subcommittee  of  the  Senate  to  Investigate  Lobbying  Activities. 
Under  subpoena  duces  tecufn,  this  subcommittee  had  demanded  that 
the  telegraph  companies  produce  messages  sent  to  or  by  Hearst. 
When  the  companies  balked,  the  subcommittee  procured  the  assistance 
of  the  Federal  Communications  Commission.  In  the  offices  of  the 
companies,  agents  of  the  Commission  inspected  and  prepared  copies 
of  a  large  number  of  the  messages.  The  copies  v  ere  turned  over 
to  the  subcommittee.  Hearst  alleged  that  this  material  included  con- 
fidential communications  having  no  pertinency  to  the  subject  matter 
of  the  investigation.  The  coun  of  appeals  concluded  that  the  action 
of  the  FCC  in  examining  and  copying  the  messages  for  the  subcom- 
mittee had  been  patently  unlawful,  but  it  held  that  the  judiciary  had 
no  authority  to  enjoin  the  subcommittee  from  retaining  or  using  the 
messages  secured  as  a  result  of  the  Commission's  illicit  labors.  "[T]he 
universal  rule,  so  far  as  we  know  it,  is  that  the  legislative  discretion 
in  discharge  of  its  constitutional  functions,  wlicthcr  rightfully  or 
wrongfully  exercised,  is  not  a  subject  for  judicial  interference."  " 

The  basis  for  this  rule  was  again  found  in  the  doctrine  of  separation 
of  powers: 

The  Constitution  has  lodged  the  legislative  power  exclusively  in 
the  Congress.  If  a  court  could  say  to  the  Congress  that  it  could  use 
or  not  use  information  in  its  possession,  the  independence  of  the 
Legislature  would  be  destroyed  and  the  constitutional  separation 
of  the  powers  of  government  invaded.^* 

Although  it  held  in  favor  of  the  congressional  committee,  the  court, 
in  Hearst  v.  Black,  offered  a  dictum  which  appears  to  suggest  the 
nvailability  under  present  law  of  a  limited  device  (other  than  contempt 
of  the  Congress)  for  obtaining  judicial  scrutiny  of  a  committee  order 
fo  produce  evidence.  The  court  said:  "[I]f  a  Senate  Committee  were 
to  attempt  to  force  a  telegraph  company  to  produce  telegrams  not 
pertinent  to  the  matters  the  committee  was  created  to  investigate,  the 
company  could  be  restrained  at  the  instance  of  the  sender  of  the 
fclegrams.  .  .  ."  *«  It  observed  that  if  Hearst  had  filed  his  bill  "while 

^^  Hearst  v.  Black,  supra  note  42,  at  71. 
"Id.  at  71-72. 
"« Id.  at  71. 
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the  trespass  was  in  process"  the  district  court  should  have  enjoined 
"the  acts  complained  of  ...  by  order  on  the  commission  or  the  tele- 
graph companies  or  the  agents  of  the  committee."  '*'' 

Where  a  person  is  ordered  by  a  congressional  committee  to  produce 
documents  or  correspondence  authored  by  a  third  person,  can  the 
author  succeed  in  a  suit  to  enjoin  the  recipient  from  production  upon 
proof  that  the  papers  in  question  are  not  pertinent  to  the  subject  under 
inquiry  or  that  the  committee  has  no  jurisdiction  to  delve  into  that 
subject?  The  situation  is  not  so  unlikely  as  one  might  suppose.  Fre- 
quently, congressional  subpoenas  demand  correspondence  or  memo- 
randa which  have  been  written  by  an  individual  or  corporation  other 
than  the  person  under  subpoena.  The  type  of  suit  contemplated  would 
not  involve  the  committee  or  its  members  as  defendants,  as  did  Fischler, 
Pauling,  and  Hearst.  However,  such  a  suit  apparently  would  require 
a  court  to  interfere  with  the  committee's  functions  at  an  early  stage 
of  the  investigation.  The  court  would  be  obliged  to  "prescribe  the 
subjects  of  Congressional  investigation"  to  no  less  a  degree  than  was 
the  case  in  Fischler  and  Pauling,  where  such  prescription  was  held 
beyond  judicial  power.  It  is  thus  difficult  to  reconcile  these  decisions 
with  an  affirmative  answer  to  the  question  posed  above.  Moreover, 
as  a  matter  of  policy,  the  courts  would  be  most  reluctant  to  frame 
and  resolve  issues  of  congressional  jurisdiction  and  authority  in  j 
proceeding  in  which  neither  the  government  nor  the  committee  was  an 
adversary  party  and  in  which  the  defendant  normally  would  be 
sympathetic  to  the  plaintiff's  cause.** 

The  further  suggestion,  advanced  in  Hearst,  that  the  "agent"  i<f  .1 
congressional  committee  may  be  enjoined  from  discharging  his  duties 
in  connection  with  an  investigation  appears  unsound.  As  is  wc!i 
known,  staff  members  perform  many  essentia!  functions  for  a  com- 
mittee. If  a  court  could  enjoin  a  committee  staff  member  from 
*7  Ibid.  ~~  ~~" 

<'*Sce  United  States  v.  Groves,  18  F,  Supp.  3  (VV.D.  Pa.  1937),  where  the  relators 
were  subpoened  by  a  Senate  subcomminee  to  appear,  testify,  and  produce  docu- 
nients.  On  the  day  set  for  their  compliance,  relators  failed  to  appear  but  infornicil 
the  subcommittee  through  counsel  that  the  District  Court  for  the  District  <ii 
Columbia  had  that  day  issued  a  rule  upon  each  relator  to  show  cause  why  he 
should  not  be  enjoined  from  testifying  and  producing  documents  demanded  by  the 
subpoena.  The  relators  were  indicted  in  the  District  of  Columbia  on  charges  ol 
willful  failure  to  appear  and  were  arrested  in  the  Western  District  of  Pennsylvanii 
where  they  obtained  a  writ  of  habeas  corpus.  In  discharging  the  writ,  the  court 
rejected  the  contention  that  the  rule  to  show  cause  which  had  been  issued  by  tlu 
District  of  Columbia  court  compelled  the  defendants  to  refram  from  testifying.  The 
court  deferred  ruling  on  the  point,  obsening:  "Even  if  it  be  admitted  that  the 
order  of  the  District  Court  had  the  force  of  a  temporary  injunction,  which  is  some- 
what doubtful  under  all  the  circumstances,  it  would  appear  to  be  defensive  matrci 
to  be  considered  in  the  tri.il  coun  rather  than  in  the  inst.mt  proceeding."    Id.  at  v 
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propounding  a  question,  conducting  a  file  search,  or  otherwise  carry- 
ing out  his  duties,  the  doctrine  of  separation  of  powers  seemingly 
would  be  as  fully  violated  as  if  the  committee  members  themselves 
had  been  restrained/* 

A  review  of  the  foregoing  authorities  renders  inescapable  the  con- 
clusion that  a  person  may  not  test,  by  way  of  a  suit  for  injunction  or 
declaratory  judgment  against  the  committee  or  its  members,  the 
validity  of  a  directive  of  a  congressional  investigating  committee  which 
IS  addressed  to  him.  The  suggestion  that  a  suit  such  as  that  brought 
in  the  Fischler  and  Pai4!i?>g  cases  might  be  entertained  by  a  federal 
court  if  the  defendant  Congressmen  were  to  waive  or  fail  to  raise  the 
immunities  and  jurisdictional  objections  available  under  those  decisions 
cannot  be  taken  seriously.  Such  a  suggestion  gains  little  support  from 
a  decision  of  the  Supreme  Court  of  New  Jersey  in  which  that  court 
assumed  jurisdiction  over  a  suit  for  an  injunction  and  declaratory  judg- 
ment brought  against  the  members  of  a  state  legislative  committee 
by  an  individual  whom  it  had  ordered  to  produce  certain  records.'"" 
The  legislators  withdrew  their  objections  to  the  court's  jurisdiction 
and  joined  in  the  petition  that  the  constitutionality  of  certain  chal- 
lenged statutes  be  tested,  and  the  court,  despite  some  reservations, 
made  a  determination  on  the  merits.'"'' 

A  federal  court,  however,  would  be  compelled  to  reject  a  similar 

*8  In  support  of  its  dictum  to  the  contrarj',  the  Hearst  court  cited  Kilbourn  v. 
liiompson,  103  U.S.  168  U880).  In  that  case,  a  suit  in  tort  succeeded  against  a 
Senate  scrgeant-at-aims  who  had  imprisoned  the  plaintiffs  for  contempt,  but  the 
action  was  dismissed  as  against  the  defendant  Senators.  The  ground  for  holding  the 
Senators  unamenable  to  civil  process  v.  as  not,  however,  the  separation  of  powers 
(innciple  but  rather  the  legislative  immunity  provision  of  article  I,  section  6,  ol 
the  Constitution,  an  immunity  which  does  not  extend  to  committee  staff  personnel. 
1  he  doctrine  of  separation  of  powers,  on  the  other  hand,  covers  acts  of  the  legislative 
linnch  effected  through  staff  as  well  as  members  of  Congress. 

The  distinction  apparently  was  recognized  in  .Methodist  Fed'n  v.  Eastland,  141 
F.  Supp.  729,  731-32  (D.C.  Cir.  1956;,  where  a  three-judge  district  court  held  that 
it  had  "no  more  authority  to  prevent  Congress,  or  a  committee  or  a  public  office/ 
jcting  at  the  express  direction  of  Congress,  from  publishing  a  document  than  to 
prevent  them  from  publishing  the  Congressional  Record."  (Emphasis  supplied). 
1  he  complaint  against  the  members  of  the  Senate  subcommittee  was  dismissed  for 
Ick  of  jurisdiction.  As  to  the  Public  Printer  and  the  Superintendent  of  Documents, 
•he  complaint  was  dismissed  for  failure  to  state  a  claim  upon  which  relief  could  be 
r-'r.inted.  In  so  holding,  the  court  invoked  the  doctrine  of  separation  of  powers 
citing  Hearst),  thus  recognizing  an  absence  of  authority  under  the  doctrine  to 
■•■nioin  these  officers.  The  principle  svimid  seem  applicable  where  the  officer  acts 
.u  the  direction  of  a  congressional  committee  authorized  by  its  parent  House  to 
cdnduct  inquiries  regarding  a  particular  subject. 

■'".Morss  V.  Forbes,  24  X.J.  341.  132  .^.2d   I    (1957). 

''The  court  declared;  "\^'e  shall  therefore  adjudicate  the  validity  of  the  last- 
cired  statute,  but  this  is  by  no  means  to  be  considered  as  a  precedent  establishing  a 
procedure  whereby  anyone  who  feels  he  might  be  'put  upon'  by  the  subpoena  or 
questions  of  a  legislative  committee  can  turn  to  the  courts  for  a  declaratory  judgment 
vindicating  his  surmise."   24  N.J.  at  351,  132  A.2d  at  6. 
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course  of  action  regardless  of  how  earnestly  a  committee  of  Congress 
petitioned  it.  The  objection  to  suits  such  as  Fischler  and  Pauling  is 
founded  on  non-waivable  constitutional  doctrines  of  separation  of 
powers  and  federal  jurisdiction.  It  is  well  settled  that  Congress  by 
legislation  cannot  assign  to  the  judiciary  the  duty  of  adjudicating 
claims  which  do  not  present  a  justiciable  case  or  controversy  within 
the  meaning  of  article  III  of  the  Constitution."*^  It  is  difficult,  there- 
fore, to  accept  the  notion  that  a  committee  or  a  House  of  Congress 
may  accomplish  this  end  by  failing  to  interpose  objections  grounded 
on  constitutionally-based  jurisdictional  defects  which  are  such  that 
the  court  itself  must  notice  them.*' 

The  same  considerations  suggest  the  invalidity  of  the  proposal 
recently  embodied  in  S.  2161,  a  bill  which  was  before  the  87th  Con- 
gress, to  amend  the  Declaratory  Judgment  Act,"  in  so  far  as  that  bill 
would  authorize  state  officers  under  committee  subpoenas  to  sue  for  a 
declaration  of  rights  as  to  the  legality  of  the  committee's  directive.'*' 
In  both  the  Fischler  and  the  Pauling  cases,  the  courts  ruled  that  the 

62iMuskrat  v.  United  States,  219  U.S.  346  (1910). 

"See,  Brown  Shoe  Co.  v.  United  States,  370  U.S.  294,  305   (1962).  ("[T]hc  mere 
consent  of  the  parties  to  the  Court's  consideration  and  decision  of  the  case  cannot 
by  itself,  confer  jurisdiction  on  the  Court.")    In  Methodist  Fed'n  v.  Eastland,  supra 
note  49,  no  appearance  was  filed  by  the  defendant  Senators. 
B«28  US.C.  §  2201   (1958). 
68  S.  2161,  87th  Cong.,  1st  Sess.  (1961),  provides: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  section  2201  of  title  28,  United 
States  Code  (relating  to  declaratory  judgments)  is  amended  by— 

(1)  redesignating  the  text  thereof  as  subsection   (a)   thereof;  and 

(2)  adding  at  the  end  thereof  the  following  new  subsection: 

"(b)  In  a  case  of  actual  controversy  between  a  congressional  committee 
and  an  officer  or  duly  authorized  representative  of  any  State  governmental 
authority  with  respect  to  the  authority  of  such  committee  to  compel  the  pro- 
duction of  documentary  evidence  constituting  any  part  of  the  official  records 
of  that  State  governmental  authority,  the  District  (iourt  of  the  United  States 
for  the  District  of  C<)lumbia,  upon  the  filing  of  an  appropriate  pleading  by 
any  party  having  an  official  interest  in  the  resolution  of  that  controversy,  shall 
have  jurisdiction  to  determine  and  declare  whether  that  State  governmental 
authority  is  entitled  by  any  governmental  privilege  or  immunity  to  withhold 
such  documentary  evidence  from  that  committee,  whether  or  not  further 
relief  is  or  could  be  sought.  Any  such  declaration  shall  have  the  force  and 
effect  of  a  final  judgment  or  decree,  and  shall  be  reviewable  as  such.  As 
used  in  this  subsection— 

(1)  The  term  'congressional  committee*  means  any  committee  of  the 
Congress  or  of  either  House  thereof,  or  any  duly  authorized  subcom- 
mittee of  any  such  committee; 

(2)  The  term  'State'  means  any  State  of  the  United  States  and  the 
Commonwealth  of  Puerto  Rico,  but  does  not  include  the  District  of 
Columbia  or  any  possession  of  the  United  States;  and 

(3)  The  term  'State  governmental  authority'  means  the  government 
of  any  State  or  any  political  subdivision  thereof,  or  any  agency  or 
instrumentality  of  the  government  of  one  or  more  States." 

No  action  was  taken  on  this  bill  in  the  session  just  ended. 
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Declaratory  Judgment  Act  could  not  be  utilized  as  a  vehicle  for  the 
adjudication  of  such  a  suit  in  view  of  the  constitutional  barriers  im- 
posed by  the  doctrine  of  separation  of  powers.  In  Fischler,  the  court 
declared: 

[T]he  very  first  clause  of  the  Declaratory  Judgment  Act  limits  its 
application  to  'case[s]  of  actual  controvers[ies]  within  its  [the 
Court's]  jurisdiction,'  28  U.S.C.  2201,  and  this  controversy  is 
beyond  the  jurisdiction  of  this  Court  because  it  seeks  to  enjoin  the 
operation  of  a  committee  of  another  branch  of  the  Government.'* 

In  the  Pauling  case,  the  plaintiff  conceded  that  a  suit  to  enjoin  the 
committee  might  be  beyond  the  court's  jurisdiction  but  urged  that  an 
action  for  a  declaratory  judgment  could  be  entertained  because  it 
would  not  interfere  with  the  legislative  function.  Judge  Prettyman 
flatly  rejected  this  contention: 

[Sjuch  a  differentiation  seems  to  me  to  be  without  substance.  It  is 
unthinkable  to  me  that,  if  the  courts  should  hold  a  specific  direc- 
tive of  a  Committee  of  the  Congress  unconstitutional  and  void, 
the  Committee  would  nevertheless  attempt  to  enforce  that  directive. 
So,  as  I  view  it,  a  declaratory  judgment  would  be  as  effective  an 
impingement  upon  and  interference  with  legislative  proceedings  as 
a  flat  injunction  would  be.  Thus  I  think  that  a  declaratory  judgment 
respecting  the  validity  of  contemplated  Congressional  action  would 
violate  the  doctrine  of  the  separation  of  powers  and  would  be  an 
illegal  impingement  by  the  judicial  branch  upon  the  duties  of  the 
legislative  branch.^' 

Thus,  the  courts  have  ruled  that  the  Declaratory  Judgment  Act  does 
not  overcome  the  constitutional  barrier  to  a  suit  for  a  judicial  declara- 
tion concerning  the  duty  of  the  plaintiff  to  produce  documents  or 
answer  questions  at  the  direction  of  a  congressional  committee.  For 
Congress  to  amend  that  act  to  authorize  particular  individuals  to  seek 
such  relief  would  not  render  the  granting  of  it  any  less  an  invasion 
of  the  principle  of  separation  of  powers.  Such  an  amendment  would 
do  no  more  than  was  done  in  Muskrat  where  the  Court  foiled  an 
attempt  by  Congress  to  confer  upon  a  federal  court  jurisdiction 
to  decide  issues  not   raised   in   a   case   or  controversy.^®   In   short, 

*«  Supra  note  21,  at  649-50.  The  quoted  clause  of  the  Declaratory  Judgment  Act 
codifies  what  necessarily  would  be  the  constitutional  rule.  Muskrat  v.  United  States, 
supra  note  52. 

"Supra  note  29.  288  F.2d  at  130. 

5*  Supra  note  52.  In  that  case  Congress  undertook  to  authorize  the  Court  of  Claims 
to  determine  the  validir>',  under  the  Constitution,  of  cenain  prior  acts  of  Congress 
which  might  affect  the  property  of  certain  Indians.  The  Indians  were  encouraged 
by  the  legislation  in  question  to  sue  the  government  in  order  to  obtain  court  review 
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Congress  cannot  legislate  judicial  authority  to  adjudicate  claims  over 
which  judicial  power  does  not  extend  under  the  Constitution.  Thus, 
S.  2161  would  seem  subject  to  grave  constitutional  doubts.  And  even 
if  the  amendment  it  proposes  were  valid,  it  is  not  likely  that  the  courts 
would  view  with  enthusiasm  the  prospect  of  constitutional  adjudica- 
tion presenting  issues  of  congressional  jurisdiction  through  the  medium 
of  a  declaratory  judgment  action. 

III.     Action  Initiated  by  the  Commitief.:  Some 
Proposals  for  Legislation 

Under  present  law,  it  seems  clear  that  a  person  may  not  secure  a 
judicial  determination  as  to  the  vahdity  of  a  congressional  committee's 
directive  ordering  him  to  respond  to  questions  or  produce  papers 
until  he  refuses  to  comply  with  that  directive,  is  cited  for  contempt 
bv  the  offended  House,  and  then  is  charged  by  the  United  States 
with  commission  of  the  misdemeanor  described  in  2  U.S.C.  §  192.'*" 
1  he  limitations  inherent  in  a  criminal  contempt  proceeding  may  prove 
burdensome,  both  to  the  witness,  who  must  wager  his  liberty  for  the 
privilege  of  testing  his  belief  that  the  committee  is  wrong,  and  to  the 
committee,  which  must  depend  on  the  vagaries  of  a  criminal  action 
to  establish  its  right  to  needed  information. 

A  committee  obliged  to  travel  the  contempt  route  in  order  to 
vindicate  its  authority  to  require  the  production  of  evidence  will  not 
infrequently  find  the  going  rugged.  In  the  first  place,  the  sentiment 
of  the  committee  itself  must  be  marshalled  in  favor  of  reporting  the 
contempt  to  the  parent  House,  as  witness  the  recent  controversy  with- 
in the  Senate  Judiciary  Committee  concerning  the  failure  of  certain 
steel  companies  to  produce  subpoenaed  records.  Then,  the  committee 
must  subject  itself  to  the  delay  and  uncertainty'  of  action  by  its  parent 
body,  which  may  be  reluctant  to  cite  a  person  for  a  criminal  offense, 
particularly  if  he  is  a  prominent  and  respected  member  of  the  com- 
munity. Finally,  if  the  citation  is  directed  by  the  House  involved,  a 
lengthy  criminal  proceeding  must  wend  its  weary  way  through  the 
couns.  In  the  end,  the  committee  may  be  denied  its  information 
cither  because  the  court  has  ruled  in  favor  of  the  witness  or  the 
\\ifness  (assuming  he  is  given  the  choice)  prefers  to  accept  the  sanc- 

of  the  propriety  of  the  statute  in  question.  Noting  the  lack  of  adverse  parties  the 
Supreme  Court  reasoned  that  Congress  could  not  foist  upon  the  courts  jurisdiction 
to  consider  an  issue  unless  a  case  or  controversy  were  presented. 

59  United  States  v.  Tobin,  195  F.  Supp.  588,  598,  n.37  (DD.C.  1961),  rev'd  on  other 
grounds,  306  F.2d  270  (DC.  Cir.  1962),  cert,  denied,  31  U.S.L.  Week  316}  (U.S.  Nov. 
13,  1962).   District  court  opinion  noted,  !0  Geo.  Wash.  L.  Rev.  556  (1962). 
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rions  mered  out  to  him  rather  than  submit  the  evidence  he  originally 
sought  to  withhold.  Moreover,  as  a  practical  matter,  by  the  time  the 
cause  is  determined,  even  if  decided  in  favor  of  the  committee,  the 
investigation  for  which  the  information  was  requested  may  have  been 
completed. 

In  view  of  these  difficulties  with  the  contempt  of  Congress  pro- 
cedure, and  the  consistent  failure  of  attempts  to  by-pass  it  through 
civil  injunctive  suits  initiated  by  persons  under  subpoena,  it  has  been 
suggested  that  a  committee  whose  directive  has  been  challenged  should 
itself  be  able  to  march  into  a  federal  court  and  initiate  a  civil  pro- 
ceeding to  determine  the  scope  of  its  authority.  S.  2074  and  S.  2161, 
bills  designed  to  provide  for  such  suits,  were  introduced  in  the 
Senate  during  the  87th  Congress.^" 

Under  the  law  as  it  now  stands,  if  a  congressional  committee, 
particularly  a  committee  of  the  House  of  Representatives,  should 
bring  suit  to  determine  its  right  to  demand  the  production  of  evidence, 
the  suit  would  be  dismissed  for  lack  of  jurisdiction.  In  1928,  the 
Supreme  Court,  in  Reed  v.  Board  of  County  Cormnissioners,^'^  held 
that  neither  a  congressional  committee  nor  its  agents  are  empowered 
to  seek  judicial  relief  of  any  kind  without  the  express  authorization 

00  S.  2074,  87th  Cong.,  1st  Sess.   (I96I),  provides: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  (a J  either  House,  any  com- 
mittee or  subcommirtee  of  either  House,  any  joint  committee  of  the  two 
Houses  of  Congress  may,  by  an  affirmative  vote  of  a  majority  of  its  actual 
membership,  invoke  the  aid  of  the  United  States  district  courts  in  requiring 
the  attendance  and  testimony  of  witnesses  and  the  production  of  evidence,  in 
furtherance  of  any  inquiry  such  House,  committee,  sabcommittee,  or  joint 
committee  is  authorized  to  undertake. 

(b)  The  United  States  district  court  for  the  district  within  which  the 
inquiry  is  carried  on  may,  in  case  of  contumacy  or  refusal  to  obey  a  subpoena 
issued  to  any  person  by  cither  House,  any  committee  or  subcommittee  of 
either  House,  or  any  joint  committee  of  the  two  Houses  of  Congress,  issue  an 
order  requiring  such  person  to  appear  (and  to  produce  evidence  if  so  ordered) 
and  give  evidence  relating  to  the  matter  in  question  before  such  House,  com- 
mittee, subcommittee,  or  )oint  commirtec,  as  the  case  may  be;  and  any  failure 
to  obey  such  order  of  the  court  may  be  punished  by  the  court  as  a  contempt 
thereof. 

(c)  .Attorneys  of  the  Department  of  justice  shall  furnish  legal  assistance  in 
invoking  the  aid  of  the  United  States  district  courts  under  subsection  (a)  to 
either  House,  or  any  committee,  subcommittee,  or  joint  committee  which 
requests  it. 

H.R.  4975,  a  similar  bill,  passed  the  House  during  the  8?rd  Congress.  See  100  Cong. 
Rec.  13338-40  (1954).  In  addition,  S.  2161,  quoted  supra  note  55,  a  more  limited  bill, 
would  amend  the  Declaratory  Judgment  .Act  to  authorize  the  bringing  of  a  suit  for 
a  declaratory  judgment  by  "any  party"  to  a  dispute  between  a  committee  and  a  state 
or  "state  governmental  authority"  over  the  committee's  authorirv'  to  require  the 
production  of  official  records.  S.  2161  thus  contemplates  a  case  in  which  the  com- 
mittee might  initiate  the  action. 

No  action  was  taken  on  S.  2074  in  the  session  just  ended. 

«277  U.S.  376    (1928). 
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of  at  least  the  parent  body,  if  not  that  of  the  Congress.  The  Senate 
responded  to  this  by  authorizing  its  committees  generally  to  sue  when 
necessary  to  discharge  their  duties,"^  but  the  House  took  no  such 
action.  In  any  event,  it  is  doubtful  whether  authorization  by  one 
House  alone  would  be  sufficient.'^'  Therefore,  in  the  absence  of  con- 
gressional legislation  authorizing  it,  a  judicial  action  brought  by  a 
committee  to  test  the  legality  of  its  directive  could  not  be  entertained 
by  the  courts.  By  bestowing  upon  the  Houses  and  committees  of  the 
Congress  an  express  grant  of  authority  to  bring  suit  for  subpoena  en- 
forcement, a  law,  such  as  S.  2074,  presumably  would  eliminate  the 
objection  which  proved  fatal  in  the  Reed  case.** 

Once  this  objection  is  out  of  the  way,  there  remains  the  more 
difficult  question  as  to  whether  a  suit  brought  by  a  committee  in  sup- 
port of  its  investigative  process  would  meet  the  standards  of  article  III 
of  the  Constitution  and  of  the  doctrine  of  the  separation  of  powers. 
The  answer  would  appear  to  depend  on  the  precise  nature  of  the  re- 
lief requested.  If,  as  S.  2161  contemplates,*'  the  committee  sought  no 
more  than  a  declaratory  judgment  as  to  the  validity  of  its  own  direc- 
tive, its  complaint  might  be  susceptible  to  dismissal  on  jurisdictional 
grounds,  particularly  if  the  questioned  exercise  of  the  committee's 
authority  raised  constitutional  issues. 

The  Supreme  Court  has  waged  a  steady  war  against  attempts  to 
cast  it  in  the  role  of  an  adviser  on  constitutional  matters.**  In  order 
to  limit  constitutional  decision-making  to  those  occasions  when  it  is 
absolutely  necessary,  the  Court  lives  by  a  code  of  judicial  self-restraint 
which  embraces  the  proposition  that  "the  Court  will  not  pass  upon 

«^  Soon  after  the  Reed  case  had  been  decided,  the  Senate,  by  resolution,  empowered 
Its  committees  to  bring  suit  on  behalf  of  the  United  States  when  such  suit  is  deemed 
necessary  to  the  adequate  performance  of  the  powers  vested  in  the  committee. 
69  Cong.  Rec.  10596  (1928).  The  authorization  is  included  among  the  current 
standmg  orders  of  the  Senate.    S.  Doc.  No.  2,  87th  Cong.,  1st  Sess.   HI    (1961). 

63  The  court  in  the  Reed  case  did  not  reach  the  question  whether  one  House, 
alone,  might  grant  authority  to  sue,  since  it  found  no  such  grant  in  the  resolutions 
creating  the  Senate  committee  which  had  brought  the  suit.  It  said:  "The  suit  cannot 
be  maintained  unless  the  committee  or  its  members  were  authorized  to  sue  by 
Resolutions  195  and  324  even  if  it  be  assumed  that  the  Senate  alone  may  give  that 
authority r  Supra  note  61,  at  388  (emphasis  added).  Counsel  for  respondents  in  the 
Reed  case  had  contended  that  the  power  to  sue  could  not  be  passed  on  by  one 
House  to  its  committees  because  a  single  House  itself  lacks  capacity  to  sue.  Id.  at 
385.  The  Senate  "is  not  a  legal  entity  and  therefore  could  not  sue  in  its  corporate 
capacity."    Id.  at  586. 

<MS.  2074,  supra  note  60.  This  is  also  true  of  S.  2161,  supra  note  55,  in  so  far  as 
it  authorizes  suits  by  a  comminee. 

6*  S.  2161,  supra  note  55,  and  see  the  discussion  in  the  text  following  that  note. 
See  also,  107  Cong.  Rec.  10750-31   (daily  ed.  June  28,  1961). 

«*  E.g.,  Brandeis,  J.  concurring  in  Ashwander  v.  TVA,  297  U.S.  288,  341,  346-48 
(1936);  Rescue  Army  v.  Municipal  Court,  331  U.S.  549  (1947). 
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the  validity  of  a  statute  upon  the  complaint  of  one  who  fails  to  show 
that  he  is  injured  by  its  operation."  "  It  is  obvious  that  a  congressional 
committee  has  no  interest  in  challenging  the  constitutionality  of  its 
own  subpoena,  nor  can  it  in  any  way  show  that  it  will  be  injured  by 
the  operation  of  its  own  process.  Absent  this  crucial  element  of 
prejudice,  the  committee  cannot  be  said  to  have  standing.  Its  motive  in 
seeking  declaratory  relief  of  this  nature  would  be  to  obtain  the  advice 
of  a  court  on  the  constitutional  status  of  action  it  proposed  to  take 
either  in  enforcing  the  subpoena  through  contempt  of  Congress  pro- 
ceedings or  in  pressing  for  legislation  in  an  area  upon  which  its  inquiry 
touched,  a  motive  patently  at  odds  with  the  rule  that  a  court  "has  no 
power  to  give  advisory  opinions."  **  By  the  same  token,  the  juris- 
dictional requirements  of  a  case  or  controversy  would  not  be  met 
by  such  a  suit.  Arming  a  committee  with  specific  authority  from 
Congress  to  seek  a  declaratory  judgment  concerning  the  privilege  of 
a  state  governmental  body  to  withhold  documentary  evidence  from 
a  committee,  as  S.  2161  proposes,  would  not  be  likely  to  override  the 
operation  of  this  principle.*' 

If,  however,  the  committee  were  to  frame  its  request  for  judicial 
aid  in  terms  of  a  demand  for  enforcement  of  its  subpoena  (as  S.  2074 
contemplates),  a  different  result  might  be  reached.  From  the  point 
of  view  of  a  committee  seeking  to  secure  the  production  of  needed 
documents  or  testimony,  harm  occurs  when  the  committee's  subpoena 
is  flouted  by  the  failure  of  its  recipient  to  produce  the  required  docu- 
ments or  to  appear  and  testify.  The  committee  has  been  harmed  since 
the  denial  of  the  requested  evidence  prevents  it  from  fully  discharging 
its  duties.  Moreover,  there  is  an  instant  injury  to  the  public  interest 
in  the  informed  exercise  of  the  legislative  function.  In  any  event,  it 
seems  clear  that  once  a  demand  for  compliance  with  the  subpoena  has 
been  made  and  refused,  the  harm  to  the  committee  generated  by  the  re- 
fusal becomes  immediate  rather  than  potential. 

The  interest  of  a  governmental  investigative  body  in  securing  evi- 
dence needed  to  carry  on  its  work  has  been  recognised  generally  by 

«T  Brandeis,  J.  concurring  in  Ashwander  v.  TV.\,  supra  note  66,  at  347.  See, 
Alabama  State  Fed'n  of  Labor  v.  McAdory,  325  U.S.  450,  463  (1945);  Massachusetts 
V.  Mellon,  262  U.S.  447  (1923). 

6*  Brandeis,  J.  concurring  in  Ashwander  v.  TV  A,  supra  note  66,  at  345-46. 

89  Muskrat  v.  United  States,  supra  note  52.  While  a  determination  as  to  the 
scope  of  a  committee's  subpoena  pwwer  does  not  require  a  court  to  pass  upon  the 
constitutionality  of  an  act  of  Congress,  it  may  involve  questions  of  the  reach  of 
congressional  power  under  the  Constitution.  A  determination  that  Congress  has 
power  to  conduct  an  investigation  in  a  certain  area  is  frequently,  although  not 
necessarily,  a  determination  that  it  has  authority  to  legislate  in  that  area.  Cf.  United 
States  V.  DiCarlo,  102  F.  Supp.  597   (N.D.  Ohio   1952). 
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the  federal  courts.  Civil  enforcement  of  subpoenas  issued  by  inde- 
pendent agencies  and  departments  of  the  federal  government  has 
become  a  routine  judicial  function.  Under  a  variety  of  regulatory 
statutes,  Congress  has  authorized  district  courts  to  order  compliance 
with  such  subpoenas  upon  application  of  the  issuing  agency/"  and 
the  courts  have  exercised  jurisdiction  pursuant  to  this  authority.'"  In 
affirming  the  power  of  Congress  to  assign  such  functions  to  the 
judiciary,  the  Supreme  Court  has  offered  an  observation  which  casts 
some  light  on  its  approach  to  a  law  authorizing  congressional  com- 
mittees to  sue  for  subpoena  enforcement: 

We  think,  therefore,  that  the  courts  of  appeals  were  correct 
in  the  view  that  Congress  has  authorized  the  Administrator,  .  .  . 
in  case  of  refusal  to  obey  his  subpoena  ...  to  have  the  aid  of  the 
District  Court  in  enforcing  it.  No  constitutional  provision  forbids 
Congress  to  do  this.  On  the  contrary,  its  authority  would  seem 
clearly  to  be  comprehended  in  the  "necessary  and  proper"  clause, 
as  incidental  to  both  its  general  legislative  and  its  investigative 
powers.'^^ 

Presumably,  a  committee  —  also  a  delegee  of  congressional  power- 
would  be  in  no  worse  a  position  than  an  administrative  agency  in 
this  regard,  so  long  as  the  committee  were  authorized  to  seek  subpoena 
enforcement  by  an  act  of  the  Congress. 

Once  these  questions  are  resolved  in  favor  of  the  validity  of  a  law 
such  as  that  proposed  in  S.  2074,  the  sole  remaining  protest  which 
can  be  lodged  as  to  its  constitutionality  is  based  purely  on  the  doctrine 
of  separation  of  powers.  Does  this  doctrine  preclude  a  court  from 
adjudicating,  on  the  complaint  of  a  committee,  a  question  arising 
out  of  a  pending  congressional  investigation,  thereby  prescribing  the 
scope  of  a  legislative  function?  This  question  may  be  approached 
initially  in  the  framework  of  the  minuscule  body  of  judicial  experience 

■'OSee,  e.g..  Federal  Trade  Commission  Act,  5  9,  38  Stat.  722  (1914),  15  U.S.C.  »  49 
(1958),  which  vests  the  Commission  with  the  power  to  require  by  subpoena  the 
attendance  and  testimony  of  witnesses  and  the  production  of  relevant  documentary 
evidence  and  which  provides  that,  in  case  of  disobedience  to  a  subpoena,  the  Com- 
mission may  "mvoke  the  aid  of  any  court  of  the  United  States"  in  requiring  com- 
pliance. The  federal  district  courts  are  authorized  to  order  appearance  before  the 
Commission,  production  of  documentary  evidence,  or  the  giving  of  oral  testimony. 
See,  also,  S  22(b)  of  the  Securities  Act  of  1933,  48  Stat.  86  (1936),  15  U.S.C.  S  77v 
(1958). 

"E.g.,  Penfield  v.  SEC,  330  U.S.  585  (1947);  Oklahoma  Press  Publishing  Co.  v. 
Walling,  327  U.S.  186  (1946)  (construing  section  9  of  the  Fair  Labor  Standards  Act 
which  incorporates  provisions  of  section  9  of  the  Federal  Trade  Commission  Act, 
supra  note  70);  Endicort  Johnson  Corp.  v.  Perkins,  317  U.S.  501    (1943). 

"2  Oklahoma  Press  Publishing  Co.  v.  Walling,  supra  note  71,  at  214  (emphasis 
added).   See  also,  ICC  v.  Brimson,  154  U.S.  447  (1894). 
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with  suits  to  test  the  validity  of  committee  directives  which  have  been 
brought  by  the  recipient  of  the  subpoena  rather  than  the  committee.'* 
These  cases  teach  that  federal  courts  do  not  regard  the  doctrine  of 
separation  of  powers  as  absolutely  proscribing  the  judge  from  in- 
quiring into  the  validity  of  such  a  directive,  but  rather  as  merely 
postponing  such  inquiry  until  the  last  possible  moment,  e.g.,  when 
the  witness  interposes  a  challenge  to  the  committee's  subpoena  as  a 
means  of  saving  himself  from  an  immediate  and  legally  cognizable 
harm:  punishment  for  contempt  of  Congress.  In  the  case  of  a  suit 
brought  by  a  committee,  the  "harm"  requirement  is  satisfied,  since,  in 
line  with  the  foregoing  discussion,  the  committee  has  met  with  an 
immediate  injury  to  a  legally  cognizable  interest.  Moreover,  in  terms 
of  the  policy  considerations  underlying  the  doctrine  of  separation  of 
powers  as  applied  in  the  Fischler  and  Fouling  cases,''"'  the  substitution 
of  the  committee  for  the  witness  as  plaintiff  may  have  a  significant  im- 
pact. When  the  witness  is  the  plaintiff,  the  suit  is  regarded  as  a  re- 
quest for  judicial  "interference"  with  the  legislative  function;  when 
the  committee  becomes  plaintiff,  the  suit  may  be  pressed  as  a  means 
of  facilitating  that  function. 

In  view  of  the  apparent  willingness  of  the  federal  courts  to  ad- 
judicate under  2  U.S.C.  §§192  and  194,"'  it  can  be  taken  as  settled 
that  the  bounds  of  judicial  propriety  are  not  surpassed  when  these 
courts  give  succor  to  the  legislative  process  in  the  framework  of  a 
statutory  scheme  under  which  the  United  States  seeks  vindication  of 
a  contempt  of  the  authority  of  its  legislative  branch.  In  enacting 
these  sections,  Congress  sought  to  utilize  the  criminal  jurisdiction  of 
the  federal  judiciary  as  an  alternative  to  its  own  procedures  for  deal- 
ing with  contumacious  conduct  through  trial  before  the  bar  of  the 
oifended  House  and  commitment  until  termination  of  the  pending 
session  of  the  Congress.''*  The  legislative  history  of  the  statute  in- 
dicates that  it  was  designed  primarily  to  remove  punishment  for  con- 
tempt from  the  political  atmosphere  of  the  offended  House  to  the 
more  insulated  chambers  of  the  judiciar\'.' '  At  the  same  time  there 
is  evident  a  less  clearly  articulated  intent  to  facilitate  congressional 


■'^E.g^  Fischler  v.  McCanhy,  discussed  in  rext  accompanying  note  20  supra; 
Pauling  V.  Eastland,  discussed  in  text  accompanying  note   29  supra. 

■'^  Ibid. 

"^5  For  the  text  of  these  statutes  see  notes  1  and  6  supra. 

T*  United  States  v.  Bryan,  339  U3.  323,  327  (1950);  Jurney  v.  MacCracken.  294 
U5.  125,  151  (1935);  In  re  Chapman,  166  U.S.  661,  671-72  (1897).  The  older  proce- 
dure has  been  used  from  time  to  time  since  1857.  See,  e.g.,  McGrain  v.  Daugherty, 
273  U.S.  135  0927);  Kilbnurn  v.  Thompson,  103  U.S.  168  (1880). 

"Cong.  Globe,  34th  Cong.,  3d  Sess.  403-13,  426-33,  454-45   (1857). 
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investigative  machinery  by  putting  judicial  power  at  its  disposal  in 
cases  of  refusal  to  testify  or  produce  documentary  material^*  By 
assuming  jurisdiction  under  the  1857  statute,  the  courts  have  given 
tacit  recognition  to  the  latter,  as  well  as  the  former,  purposed®  Indeed, 
on  occasion  they  have  gone  further  than  the  statute  expressly  requires 
in  attempting  to  coerce  compliance  with  the  committee  directive  by 
affording  a  defendant  found  guilty  of  contempt  the  opportunity  to 
comply  with  the  directive  as  an  alternative  to  serving  a  sentence.*" 

A  law,  such  as  that  proposed  in  S.  2074,  which  confers  upon  a 
committee  the  authority  to  sue  for  subpoena  enforcement,  removes  the 
veil  of  the  criminal  proceeding  brought  under  the  name  of  the 
United  States  and  places  the  committee,  qua  representatives  of  the 
legislative  branch,  in  the  position  of  directly  seeking  affirmative  aid 
from  the  courts.  The  only  instance  in  which  a  committee  has  directly 
sought  invocation  of  judicial  power  in  aid  of  the  legislative  function, 
Reed  v.  Board  of  County  Co?mmssioners,^^  resulted  in  a  dismissal  on 
the  ground  that  the  committee  was  not  authorized  by  its  parent  body 
to  sue.  Hence,  the  Supreme  Court  did  not  reach  the  question  whether 
such  a  suit  would  be  cognizable  under  the  doctrine  of  separation  of 
powers. 

Because  of  the  amorphous  quality  of  that  doctrine,  the  validity  of 
a  law  such  as  S.  2074  proposes  cannot  be  predicted  with  any  degree 
of  certainty,  although,  as  the  foregoing  discussion  indicates,  the  identi- 
fiable factors  do  point  toward  constitutionality.  A  proposal  authoriz- 
ing congressional  committees  to  seek  judicial  enforcement  of  their 
subpoenas  at  least  stands  a  greater  chance  of  creating  a  justiciable 
case  than  any  of  the  previously  attempted  suits  to  obtain  judicial 
resolution  of  committee  authority  in  a  manner  other  than  through  a 
contempt  proceeding. 

''"Id.  at  439  {remarks  of  Senator  Bayard). 

■"•  See,  United  States  v.  Bryan,  supra  note  76,  at  327:  "The  judicial  proceedings 
[under  2  U.S.C.  5  1921  are  intended  as  an  alternative  method  of  vindicating  the 
autiiority  of  Congress  to  compel  the  disclosures  of  facts  which  are  needed  in  the 
fulfillment  of  the  legislative  function." 

8*>  United  States  v.  Tobin,  supra  note  59,  195  F.  Supp.  at  617  (sentence  suspended 
so  that  defendant  may  have  opportunity  to  comply  with  the  committee  directive 
or  appeal;  stipulation  providing  that  if  convicted,  defendant  would  comply); 
United  States  v.  Goldfine,  174  F.  Supp.  255   (D.D.C.   1959). 

Purgation  of  the  criminal  contempt  by  compliance  with  the  committee's  request 
is  not  a  defense  to  a  prosecution  under  2  U.S.C.  §  192  (1958).  United  States  v. 
Brewster,  154  F.  Supp.  126,  136-37  (D.D.C.  1957),  rev'd  on  other  grounds,  255  F.2d 
899  (D.C.  Cir.),  cert,  denied,  358  U.S.  842  (1958).  This  rule,  however,  does  not 
prevent  the  judge  from  suspending  sentence  following  a  conviction  under  the 
statute  on  condition  that  the  defendant  comply  with  the  committee's  directive. 

*'  Supra  note  61. 
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IV.     Should  a  Civil  Suit  Provision  be  Adopted? 

In  the  foregoing  pages  this  article  has  described  the  means  available 
for  testing  the  validity  of  requests  for  evidence  issued  by  congressional 
committees,  and  it  has  examined  the  constitutionality  of  several  legisla- 
tive proposals  designed  to  bypass  the  contempt  of  Congress  procedure, 
which  is  now,  for  practical  purposes,  the  sole  means  of  securing 
such  tests.  Of  these  proposals,  the  broadest  is  illustrated  by  S.  2074, 
a  bill  which  would  authorize  congressional  committees  to  invoke  the 
aid  of  the  judicial  branch  of  the  government  in  obtaining  compliance 
with  their  subpoenas  through  a  civil  enforcement  proceeding.  It  may 
be  useful,  at  this  juncture,  to  discuss  the  wisdom  of  adopting  such  a 
provision  (hereinafter  referred  to  as  a  "civil  suit  provision"). 

A.    Need  for  a  Civil  Suit  Provision 

The  case  for  a  civU  suit  provision  grows  out  of  the  alleged  disad- 
vantages of  the  contempt  of  Congress  procedure.  A  principal  short- 
coming of  the  present  congressional  contempt  statute  is  that  it  pro- 
vides solely  for  "criminal"  contempt.  By  contrast,  the  law  covering 
contempts  of  federal  courts  is  more  flexible  since  it  authorizes  "civil" 
as  well  as  "criminal"  contempt  proceedings.*-  The  classic  distinction 
between  these  two  species  of  contempt  turns  on  the  purpose  of  the 
proceeding  and  the  nature  of  the  remedy  sought  to  accomplish  it. 
Civil  contempt  involves  a  coercive  sanction  designed  to  enforce  com- 
pliance with  an  order  of  the  court.*^  Fine  or  imprisonment  is  im- 
posed to  prevent  the  defendant's  continued  disobedience  to  the  court 
order. *^  The  function  of  a  criminal  contempt  proceeding  is  to  punish 
for  contumacious  conduct  which  has  taken  place  in  the  past  and  to 
deter  others  from  committing  similar  offenses  in  the  future.**    The 

^^^  Pursuant  to  18  U.S.C.  §  401  (1958),  a  United  States  court  is  empowered  to 
punish  by  fine  or  imprisonment  the  following  contempts  of  its  authority:  (1)  mis- 
behavior of  any  person  in  its  presence  or  so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice;  (2)  misbehavior  of  any  of  its  officers  in  their  official  transactions; 
(3)  disobedience  to  its  lawful  writ,  process,  order,  rule,  decree,  or  command.  Both 
criminal  and  civil  contempt  mav  be  brought  under  this  statute.  Nye  v.  United 
States,  31?  U.S.  33.  42  (1941);  McCrone  v.  United  States,  307  U.S.  61,  64  (1939). 

*3McComb  V.  Jacksonville  Paper  Co.,  336  U.S.  187,  191  ("Civil  as  distinguished 
from  criminal  contempt  is  a  sanction  to  enforce  compliance  with  an  order  of  the 
court  or  to  compensate  for  losses  or  damages  sustained  by  reason  of  noncom- 
pliance."); McCrone  v.  United  States,  supra  note  82,  at  64  ("While  particular  acts 
do  not  always  readily  lend  themselves  to  classification  as  civil  or  criminal  contempts, 
a  contempt  is  considered  civil  when  the  punishment  is  wholly  remedial,  serves  only 
the  purpose  of  the  complainant,  and  is  not  intended  as  a  deterrent  to  ofTenses  against 
the  public.") ;  see  also,  Penfield  v.  SEC,  supra  note  71. 

'■•  Authorities  cited  ibid.;  Nye  v.  United  States,  supra  note  82. 

*' Authorities  cited  supra  note  83;  Nye  v.  United  States,  supra  note  82. 
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final  sanctions  imposed  are  unconditional  and  punitive  in  nature.  In 
practice,  the  distinction  tends  to  be  blurred  in  given  cases  of  contempt 
of  court,  and  elements  of  both  criminal  and  civil  contempt  may  be 
manifested  in  the  same  proceeding.®*  Indeed,  under  the  contempt  of 
court  statute,  a  court  may  impose  both  a  fine,  as  a  punitive  sanction, 
and  imprisonment,  as  a  coercive  sanction,  or  vice  versa.*'' 

A  contempt  of  the  Congress  is  strictly  a  criminal  contempt.  The 
1857  statute  (now  2  U.S.C.  §  192)  makes  willful  failure  to  appear 
or  produce  evidence  demanded  by  a  congressional  committee  a  mis- 
demeanor, and  it  has  been  held  that  a  proceeding  under  the  statute 
is  a  criminal  contempt  proceeding  against  which  purgation  may  not  be 
urged  as  a  defense.***  Sentencing  is  mandatory.**  Formal  provision  is 
not  made  for  coercive  sanctions  against  a  defendant,  although,  in 
practice,  sentence  may  be  suspended  on  condition  that  the  defendant 
comply  with  the  original  directive  of  the  committee.**  Thus,  the 
basic  design  of  the  statute  is  to  punish  past  contempts  and  thereby 
deter  future  ones.  On  occasion,  however,  coercive  remedies  may  be 
more  appropriate  from  the  point  of  view  of  a  congressional  com- 
mittee, particularly  where  the  committee's  investigation  is  still  in 
process  and  the  disputed  information  still  would  be  useful.  Of  course, 
where  the  committee's  investigation  is  ancient  history  by  the  time  its 
right  to  the  information  is  finally  established  in  the  contempt  proceed- 
ing, a  coercive  sanction  does  not  make  sense. 

Because  contempt  of  Congress  is  solely  a  criminal  proceeding  which 
threatens  a  potential  contemnor  with  jail,  the  most  frequently  voiced 
objection  to  it  focuses  on  the  burden  which  is  imposed  on  the  person 
who  receives  a  subpoena  from  a  congressional  committee.  Where 
hard-core  and  baseless  defiance  of  the  committee  is  involved,  applica- 
tion of  criminal  sanctions  seems  justified.   But  what  of  the  man  who 

86  Nye  V.  United  States,  supra  note  82. 

8''  Penfield  v.  SEC,  supra  note  71. 

88  United  States  v.  Brewster,  supra  note  80. 

8»52  Stat.  942  (1958),  2  U.S.C.  5  192  (1958)  provides  that  the  misdemeanor  which 
it  describes  is  "punishable  by  a  fine  of  not  more  than  $1,000  nor  less  than  $100  and 
imprisonment  in  a  common  jail  for  not  less  than  one  month  nor  more  than  rwelve 
months."  See  text  of  statute  supra  note  1.  See,  United  States  v.  Tobin,  supra  note  59, 
at  617. 

»o  United  States  v.  Tobin,  195  F.  Supp.  588  (D.D.C.  1961),  rev'd  on  other  grounds, 
306  F.2d  270  (D.C.  Cir.  1962),  cert,  denied,  31  V.SL.  Week  3165  (U.S.  Nov.  13, 
1962).  District  court  opinion  noted,  30  Geo.  Wash.  L.  Rev.  536  (1962).  In  this 
case  the  district  court  adjudged  that  the  sentence  imposed  on  a  defendant  found 
guilty  of  contempt  of  Congress  would  be  stayed  for  a  period  of  thirty  days  and 
then  suspended  in  the  event  the  defendant  turned  over  the  documents  in  question 
to  the  committee  which  had  demanded  them.  At  the  commencement  of  the  contempt 
proceeding,  the  defendant  had  stipulated  his  willingness  to  comply  with  the  subpoena 
if  found  guilty. 
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harbors  good  faith  doubts  as  to  his  obligation  to  comply  with  a 
subpoena  on  constitutional  or  other  legal  grounds?  To  test  his 
doubts,  he  must  refuse  to  comply  with  the  subpoena  and  thereby 
risk  prosecution  and  punishment.  "An  erroneous  determination  on 
his  part,  even  if  made  in  the  utmost  good  faith,  does  not  exculpate 
him  if  the  court  should  later  rule  that  the  questions  [propounded  by 
the  committee]  were  pertinent  to  the  question  under  inquiry."  *' 
The  desirability  of  thus  "put [ting]  a  man  to  guessing  how  a  coun  will 
rule  on  difficult  questions"  raised  in  a  contempt  proceeding  involving 
serious  constitutional  issues  was  recently  questioned  by  Judge  Young- 
dahl  of  the  Federal  District  Court  for  the  District  of  Columbia." 
While  it  can  be  countered  that  such  risks  are  inherent  in  any  advanced 
legal  system,  the  fact  that  judges  may  have  this  kind  of  objection 
to  congressional  contempt  proceedings*^  may  tend  somewhat  to 
nullify  the  effectiveness  of  the  proceeding  as  an  aid  to  congressional 
informarion  gathering.  A  civil  suit  provision,  such  as  that  proposed 
in  S.  2074,  would  meet  this  objection.  It  would  establish  a  method 
of  securing  a  judicial  determination  of  the  validity  of  a  committee's 
demand  for  the  production  of  evidence  without  risk  of  criminal 
punishment  for  the  person  challenging  it. 

Another  source  of  considerable  discontent  with  the  contempt  of 
Congress  proceeding  is  that  the  judge,  who  must  make  a  delicate 
determination  as  to  the  authority  and  jurisdiction  of  a  congressional 
committee,  is  confronted  with  an  infinite  variety  of  complications 
peculiar  to  the  criminal  law  but  having  nothing  to  do  with  the  central 

»>Watkins  v.   United  States,   354  U.S.   178,  208    (1957).    For  a  general   review  of 

the   status   of   a   witness   before    a   congressional    committee,   see    Note,   Contumacy 

Before  the  Legislature,  21  Geo.  Wash.  L.  Rev.  602   (1953). 
•2  See,  United  States  v.  Tobin,  supra  note  00.   The  full  text  of  Judge  Youngdahl's 

observations  concerning  contempt  of  Congress  is: 

During  the  House  debate  on  the  contempt  citation,  the  Committee  inserted  in 
the  Congressional  Record  a  memorandum  purporting  to  show  that  declaratory 
judgment  procedures  were  not  an  available  means  for  procuring  judicial  resolu- 
tion of  the  basic  issues  in  dispute  in  this  case.  .■Mthough  this  question  is  not 
before  the  Court,  it  does  feel  that  if  contempt  is,  indeed,  the  only  existing 
method.  Congress  should  consider  creating  a  method  of  allowing  these  issues 
to  be  senled  by  declaratory  judgment.  Even  though  it  may  be  constitutional 
to  put  a  man  to  guessing  how  a  court  will  rule  on  difficult  questions  like 
those  raised  in  good  faith  in  this  suit,  what  is  constitutional  is  not  necessarily 
most  desirable.  Especially  where  the  contest  is  between  different  governmental 
units,  the  representative  of  one  unit  in  conflict  with  another  should  not  have 
to  risk  jail  to  vindicate  his  constituency's  rights.  Moreover,  to  raise  these 
issues  in  the  context  of  a  contempt  case  is  to  force  the  courts  to  decide  many 
questions  that  are  not  really  relevant  to  the  underlying  problem  of  accom- 
modating the  interest  of  two  sovereigns. 

195  F.  Supp.  at  616-17. 
•*  Judge  Youngdahl's  comments  were  reiterated  by  the  Court  of  Appeals  for  the 

District  of  Columbia  in  Tobin  v.  United  States,  supra  note  90. 
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question  presented.  Judge  Youngdahl,  who  was  himself  recently  faced 
with  this  problem,  observed,  "[T]o  raise  [issues  pertaining  to  the 
authority  of  Congress]  in  the  context  of  a  contempt  case  is  to  force 
the  couns  to  decide  many  questions  that  are  not  really  relevant  to  the 
underlying  problem. . . ."  '*  For  example,  the  government  must  prove 
the  elements  of  the  offense  stated  in  2  U.S.C.  §  192  beyond  a  reason- 
able doubt,  and  it  must  establish  that  the  refusal  of  the  defendant  to 
honor  the  committee's  subpoena  was  willful.*' 

Certain  requirements  are  imposed  by  the  contempt  statute  itself. 
The  government  must  charge  in  the  indictment  and  prove  at  the  trial 
that  the  questions  which  the  defendant  refused  to  answer,  or  the 
documents  which  he  failed  to  produce,  were  pertinent  to  the  subject 
of  the  investigation.**  In  addition,  the  witness  before  a  legislative 
committee  is  entitled,  upon  specific  objection,  to  a  clear  explanation 
by  the  committee  of  the  subject  of  its  investigation  and  the  relation- 
ship to  that  subject  of  each  request  for  information.*^  The  burden  of 
delivering  this  explanation  of  pertinency  is  imposed  upon  the  com- 
mittee in  order  to  afford  the  defendant  the  same  due  process  protec- 
tions with  which  he  would  be  clothed  in  any  criminal  proceeding.** 
If  the  witness  does  not  demand  such  an  explanation,  however,  the 
committee  is  relieved  of  the  burden  of  making  the  matter  clear  to  him. 
When  this  occurs,  the  court  sitting  at  the  contempt  trial  may  not  be 
able  to  ascertain  the  legal  pertinency  of  the  unanswered  questions  or 
non-produced  documents  which  form  the  basis  for  the  charge.  Where 
the  relationship  between  the  evidence  sought  and  the  acknowledged 
subject  of  the  investigation  becomes  too  tenuous,  a  conviction  may 
not  be  had.** 

In  addition  to  the  explanation  of  pertinency,   other  procedures 

9*  United  States  v.  Tobin,  supra  note  90,  195  F.  Supp.  at  617. 
"The  willfulness  issue  may  be  one  of  great  complexity.  For  example,  in  United 
States  V.  Tobin,  supra  note  90,  the  district  court  was  called  upon  to  determine 
whether  instructions  from  the  governors  of  New  York  and  New  Jersey  wrested 
from  the  defendant,  executive  director  of  an  interstate  compact  agency  of  the  two 
states,  authority  to  comply  with  the  subpoena  issued  by  a  congressional  committee 
and  thereby  rendered  his  refusal  to  comply  non-willful. 

»«52  Stat.  942  (1938),  2  US.C.  5  192  (1958)  (text  set  forth  in  note  1,  supra); 
Deutch  V.  United  States,  367  U.S.  456,  4<53  (1961),  noted,  30  Geo.  Wash.  L.  Rev.  744 
(1962). 

s^Barenblatt  v.  United  States,  360  U.S.   109,   123-24   (1960);  VVatkins  v.  United 
States,  supra  note  91,  at  214-15. 
»8        In  fulfilhnent  of  their  obligation  under  this  statute  [2  U5.C.  5  192  (1958)1, 
the  courts  must  accord  to  the  defendants  every  right  which  is  guaranteed  to 
defendants  in  all  other  criminal  cases.  Among  those  is  the  right  to  have  avail- 
able, through  a  sufficiently  precise  statute,  information  revealing  the  standard 
of  criminality  before  the  commission  of  the  alleged  offense. 
VVatkins  v.  United  States,  supra  note  91,  at  208. 
99  Deutch  V.  United  States,  supra  note  96. 
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which  aid  the  administration  of  criminal  justice  to  pass  muster  under 
the  due  process  clause  have  been  applied  in  contempt  of  Congress 
proceedings.  A  significant  recent  innovation  was  effected  in  Russell 
V.  United  States, ^'^  decided  during  the  1961  term  of  the  Supreme 
Court.  Under  that  decision,  the  government  is  now  obliged  to  in- 
clude in  an  indictment  charging  a  violation  of  the  contempt  statute 
a  statement  of  the  subject  matter  of  the  investigation.  Failure  of  the 
indictment  to  allege  this  in  the  Russell  case  led  to  reversal  of  the  con- 
viction. In  the  light  of  Russell,  the  government  presumably  will  have 
the  added  burden  of  proving  at  trial  that  the  subject  matter  alleged 
in  the  indictment  was  the  subject  which  the  committee  was  actually 
investigating.  Thus,  a  further  complication  has  been  woven  into  the 
already  tangled  skein  of  the  contempt  proceeding. 

It  has  been  held  that  a  conviction  for  contempt  of  Congress  cannot 
be  obtained  where  the  committee's  subpoena  is  in  part  deficient, 
notwithstanding  the  fact  that  the  rest  of  the  subpoena  is  perfectly 
valid.  In  United  States  v.  Patterson,^°^  a  House  select  committee  was 
authorized  by  its  parent  to  investigate  "all  lobbying  activities  intended 
to  influence  .  .  .  legislation."  ^°*  The  committee  issued  a  subpoena 
calling  for  material  dealing  with  both  direct  lobbying  activities  (activi- 
ties designed  to  influence  legislators  directly)  and  lobbying  activities 
in  the  broader  sense— efforts  to  influence  public  opinion.  After  issuance 
of  the  subpoena,  the  Supreme  Court,  in  United  States  v.  Runiely,^^^ 
held  that  the  authorizing  resolution  in  question  was  intended  to  en- 
compass only  direct  lobbying  activities.  Thus,  the  Patterson  sub- 
poena called  for  some  material  which  was  beyond  the  authority  of 
the  committee  to  demand.  The  court  ruled  that  a  conviction  for 
failure  to  comply  with  the  subpoena  was  invalid.  This  holding 
represents  a  direct  application  of  a  rule  of  general  criminal  contempt 
to  the  area  of  contempt  of  Congress,  viz.,  "One  should  not  be  held 
in  contempt  under  a  subpena  that  is  part  good  and  part  bad."  ^°*  If  ap- 
plied in  the  case  of  a  congressional  committee,  the  rule  may  tend  to 
delay  materially  the  legislature  from  securing  needed  information 
since  failure  to  draft  a  perfect  subpoena  would  lead  to  the  invalidation 
of  requests  for  information  to  which  the  committee  is  entitled  (the 
"good  part"  of  the  subpoena) . 

100  369  U.S.  749  (1962). 

101206  F.2d  433  (D.C.  Cir.  19S5). 

102  Id.  at  434,  ciring  H.R.  Res.  298,  81st  Cong.,  1st  Sess.  (1949). 

103  345  US.  41  (1953). 

i«« Bowman  Dairy  Co.  v.  United  States,  341  US.  214,  221   (1951). 
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A  civil  suit  type  of  proceeding  to  test  congressional  subpoenas 
would  tend  to  eliminate  a  number  of  these  criminal  law  oriented 
issues  from  consideration.  Thus,  requirements  growing  out  of  the 
presentment  of  an  indictment  and  the  normal  burden  of  proof  in 
criminal  proceedings  could  no  doubt  be  dispensed  with.  However, 
the  need  to  establish  the  pertinency  of  the  committee's  request  for 
information  would  probably  remain  since  a  committee  can  be  em- 
powered to  demand  only  pertinent  evidence.  And  it  is  not  unlikely 
that  the  courts  might  continue  to  insist  upon  an  explanation  of  per- 
tinency, a  la  Watkins,  in  order  to  help  the  judiciary  "ascertain 
whether  any  legislative  purpose  justifies  the  disclosures  sought  and,  if 
so,  the  importance  of  that  information  to  the  Congress  in  furtherance 
of  its  legislative  function."  ^"^  Moreover,  as  a  practical  matter,  in 
conducting  its  hearings  the  committee  would  still  be  well  advised  to 
comply  with  all  the  requirements  imposed  upon  it  under  the  criminal 
contempt  procedure  as  long  as  that  procedure  remained  an  alternative 
to  any  civil  suit  which  might  be  brought.  Finally,  in  a  civil  proceed- 
ing, the  court  presumably  would  be  in  a  position  to  order  compliance 
with  those  parts  of  a  subpoena  which  it  found  valid,  notwithstanding 
deficiencies  in  some  aspects  of  the  committee's  demand. 

Contempt  of  Congress  presents  congressional  committees  with  a 
problem  even  more  serious  than  the  multitude  of  extraneous  issues 
through  which  the  courts  must  wade  in  order  to  rule  on  the  com- 
mittee's right  to  information.  Quite  frequently  the  determination  of 
that  right  turns  on  complex  questions  of  federal  power  under  the 
Constitution.  Presentation  of  these  questions  in  the  context  of  a 
criminal  proceeding  may  tend  to  discourage  courts  from  answering 
them  as  readily  as  would  be  the  case  in  a  civil  proceeding.^*** 

Would  the  standards  for  judging  congressional  subpoenas  be  altered 
if  such  judgments  were  made  in  the  context  of  a  civil  enforcement 
rather  than  a  criminal  contempt  proceeding?  As  indicated  above, 
elimination  of  the  overlay  of  criminal  law  problems  which  face  a 
judge  in  a  contempt  proceeding  would  permit  him  to  focus  more 
readily  on  the  underlying  issues  of  committee  authority  and  con- 
gressional power  and  could  provide  a  more  favorable  climate  for 
resolution  of  these  issues  in  favor  of  the  right  of  Congress  to  inform 

105  Watkins  v.  United  States,  supra  note  91,  at  206. 

1"*  In  Tobin  v.  United  States,  supra  note  90,  306  F.2d  at  274,  the  court  of  appeals 
observed  that  "A  contempt  of  Congress  prosecution  is  not  the  most  practical  method 
of  inducing  courts  to  answer  broad  questions  broadly."  It  then  proceeded  to  reverse 
a  conviction  for  contempt  by  invoking  the  doctrine  of  avoidance  of  constitutional 
adjudication  and  construing  the  committee's  authorizing  resolution  narrowly. 
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itself.^"'  The  courts  might  be  more  inclined  to  observe  the  doctrine 
of  separation  of  powers  and  more  reluctant  to  impose  undue  limitations 
on  congressional  information  gathering,  if  in  so  doing  they  did  not 
have  to  declare  someone  guilty  of  a  crime.  Moreover,  judicial  en- 
forcement of  subpoenas  issued  by  federal  regulatory  agencies  has  been 
characterized  by  a  philosophy  of  deference  and  restraint'"^  which 
might  be  expected  to  operate  in  civil  proceedings  instituted  by  con- 
gressional committees. 

However,  the  basic  formula  for  testing  committee  directives  under 
the  present  contempt  of  Congress  procedure  includes  a  recognition 
of  the  need  of  Congress  for  information.  The  Supreme  Court  has 
postulated  that  in  a  contempt  proceeding  "every  reasonable  indulgence 
of  legality  must  be  accorded  to  the  actions  of  a  coordinate  branch  of 
our  Government."  '*^  And  the  fundamental  task  of  the  judge  in 
such  a  proceeding  —  that  of  balancing  the  national  interest  in  in- 
formed legislation  against  the  individual's  interest  in  privacy""—  would 
remain  unchanged  in  a  civil  suit  for  the  enforcement  of  a  con- 
gressional subpoena. 

Finally,  one  distinct  advantage  of  a  civil  suit  provision,  from  the 
point  of  view  of  a  congressional  committee,  remains  to  be  mentioned. 
In  a  prosecution  for  contempt  of  Congress,  as  in  the  case  of  any 
other  criminal  proceeding,  the  government  may  not  appeal  from  an 
acquittal.  Under  a  civil  suit  provision,  a  committee  couid  be  author- 
ized to  appeal  from  an  adverse  decision  and  obtain  appellate  review  of 
the  scope  of  its  subpoena  power. 

B.     Disadvantages  of  a  Civil  Suit  Provision 

The  purpu^ "  of  the  contempt  of  Congress  proceeding,  it  has  general- 
ly been  recognized,  is  to  deter  persons  from  refusing  to  supply  testi- 
mory  or  documentary  material  called  for  by  the  lawful  directive  of 
a  congressional  committee  and  to  impose  sanctions  upon  persons  who 

^OT  Under  S.  2074,  87th  Cong.,  1st  Sess.  (1961),  a  vote  of  the  parent  House  author- 
'tjnjr  a  suit  by  the  offended  committee  is  not  required.  Under  the  present  contempt 
yf  -•?(>:  re.  in  practice,  a  vote  is  required  by  the  House  before  certification  to  the 
U.S.  r  •■.  Would  the  courts  be  discouraged  from  answering  "broad  ques- 
tions broL  '  ;•  by  the  absence  of  such  a  vote?  See,  United  States  v.  Rumely, 
supra  note  103. 

'**  Oklahoma  Press  Publishing  Co.  v.  Walling,  supra  note  71;  Endicott  Johnson 
Corp.  V.  Perkins,  supra  note  71. 

iw  Watkins  v.  United  States,  supra  note  91,  at  204. 

^^^'Id.  at  198.  (".Accommodation  of  the  congressional  need  for  particular  informa- 
tion with  the  individual  and  personal  interest  in  privacy  is  an  arduous  and  delicate 
task  for  any  court.") 
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are  not  so  deterred."'  The  underlying  thought  is  that  the  need  of 
Congress  to  inform  itself  will  be  served  best  by  deterring  potential 
obstruction  rather  than  forcing  compliance  after  a  witness  has  been 
hauled  to  court.  The  prime  objective  is  to  prevent  a  witness  from 
refusing  to  comply  with  a  request  for  particular  information  in  the 
first  place  and  to  avoid,  if  at  all  possible,  the  subjection  of  that  re- 
quest to  the  delays  of  litigation.  The  life  of  a  congressional  investiga- 
tion is  so  much  at  the  mercy  of  changes  in  the  prevailing  political 
climate  or  in  the  composition  of  the  Congress  that  even  if  the  re- 
quested information  is  supplied  ultimately  after  a  contempt  proceed- 
ing, it  is  often  of  little  or  no  value  to  the  committee.  It  is  this  policy 
which  lies  at  the  base  of  2  U.S.C.  §  192. 

A  civil  suit  provision  would  establish  a  mechanism  for  testing  the 
validity  of  the  committee's  directive  without  risk  of  punishment  to 
the  person  challenging  the  committee's  demand."'  Under  a  law  such 
as  that  envisaged  in  S.  2074,  where  an  individual  (or  corporate  entity) 
appears  before  the  committee  and  refuses  to  respond  to  a  question 
or  produce  required  documents,  the  committee  at  its  own  option  may 
sue  to  enforce  compliance  with  the  subpoena.  If  the  court  finds  that 
the  committee's  direcdve  is  valid,  it  must  order  the  defendant  to 
comply.  As  long  as  he  obeys  this  order,  the  defendant  is  subject  to 
no  further  sanction  arising  out  of  the  committee's  suit."^  Technically, 
such  a  person  still  might  be  amenable  to  a  criminal  prosecution  for 
contempt  of  the  Congress  even  after  having  complied  with  the  court's 
mandate,  since  the  civil  suit  provision  would  create  merely  an  altema- 
uve  for  the  contempt  procedure  —  not  an  exclusive  substitute.  How- 
ever, in  the  absence  of  caprice  or  flagrantly  contumacious  conduct, 
it  is  doubtful  that  a  committee  or  House  of  the  Congress  would  be 
inclined  to  refer  the  matter  to  the  United  States  Attorney  for  criminal 
prosecution  or,  even  if  it  did  so,  that  a  grand  jury  would  be  inclined 
to  indict  once  the  defendant  had  complied  with  a  court  order  to 
answer  or  produce. 

Since  challenging  the  validity  of  a  committee  directive  under  the 

1"  United  States  v.  Bryan,  339  VS.  323,  329  (1950);  see  also,  Watkins  v.  United 
States,  supra  note  71,  at  207,  n.4S: 

This  statute  [2  U.S.C.  §  192  (1958)]  was  passed  in  1857  as  a  direct  result  of 
an  incident  which  caused  the  Oingress  to  feel  that  it  needed  more  severe 
sanctions  to  compel  disclosures  than  were  available  in  the  historical  procedure 
of  summoning  the  recalcitrant  witness  before  the  bar  of  either  House  ot 
Congress  and  ordering  him  held  in  custody  until  he  agreed  to  testify. 
See,  United  States  v.  Brewster,  supra  note  80. 
"2  107  Cong.  Rec.  9499  (daily  ed.  June  13,  1961). 

113  Failure  to  comply  with  the  court  order  would  put  the  defendant  in  contempt 
of  the  court. 
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civil  suit  provision  would  involve  a  minimal  risk  of  sanction  to  the 
person  under  subpoena,  such  a  provision  would  not  be  likely  to  deter 
that  person  from  initially  failing  to  comply  with  the  directive.  On 
the  contrar)',  it  would  encourage  him  to  reject  the  committee  direc- 
tive on  grounds  of  jurisdiction,  privilege,  or  pertinency  and  wait  for 
the  committee  to  take  the  first  step  in  seeking  to  enforce  compliance. 
Since  there  would  be  little  to  lose  from  such  a  course  of  action,  it 
might  be  expected  that  the  civil  suit  provision  would  become  a 
vehicle  for  frequent  challenges  to  and  litigation  of  committee  au- 
thorit\'.  This  would  entail  the  ver)'  evil  which  Congress  sought  to 
avoid  through  the  contempt  procedure:  the  subjection  of  its  investiga- 
tive process  to  destructive  delay  incident  to  litigation.'"  In  view  of 
the  vital  national  interest  in  informed  legislation,  this  is  no  doubt  the 
chief  objection  to  the  idea  of  a  civil  suit  provision. 

It  is  true  that  involvement  of  congressional  committees  in  continual 
court  battles  over  the  scope  of  their  investigative  powers  would  not 
follow  inevitably  from  the  adoption  of  a  civil  suit  provision.  If  the 
civil  suit  procedure  (which  would  be  optional  with  the  committee) 
were  utilized  sparingly  and  reserved  for  those  cases  with  especially 
complex  legal  issues,  its  use  might  not  interfere  unduly  with  the  ex- 
peditious conduct  of  congressional  invpstirarions.  As  long  as  the 
person  under  subpoena  can  be  kept  guessing  as  to  whether  his  non- 
compliance will  be  met  with  a  civil  suit  for  enforcement  or  a  criminal 
prosecution  for  contempt,  the  prophylactic  effect  of  the  contempt 
procedure  might  not  be  dissipated. 

However,  it  is  doubtful  whether  so  neat  a  balance  could  be  pre- 
served in  practice.  If  a  civil  suit  provision  were  adopted,  it  is  more 
probable  that  the  civil  procedure  would  become  the  customary  means 
of  testing  committee  authority,"'*  or  that  it  would  be  reserved  for  the 
few  who  might  be  able  to  prevail  upon  the  committee  to  use  it  in 
their  case.  In  the  first  instance,  delays  in  congressional  investigations 
by  virtue  of  more  frequent  litigation  could  be  expected;  in  the  second, 

^^*  A  civil  suit  for  enforcement  of  a  committee  subpoena  could  be  set  for  im- 
mediate hearing  by  the  district  court.  However,  the  normal  delays  incident  to  the 
litigation  of  the  case  could  not  be  eliminated,  and  presumably  a  defendant  would 
have  the  right  of  appeal  from  an  adverse  ruling  of  the  court.  For  an  example  of 
the  delay  involved  in  the  civil  enforcement  of  an  administrative  subpoena,  see 
Penfield  v.  SEC,  supra  note  71.  But  see,  100  Cong.  Rec.  133.^8-40  (1954)  (remarks  of 
then  Congressman  now  Senator  Keating  urging  that  a  bill  identical  to  S.  2074  would 
eliminate  delay  in  congressional  investigations). 

'''This  evolution  occurred  in  the  case  of  the  contempt  procedure  itself  which  is 
now  the  sole  method  employed  for  compelling  production  of  evidence  before  a 
congressional  committee,  although  the  historical  procedure  of  summoning  the  witness 
before  the  bar  of  the  affected  House  is  still  available. 
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the  civil  procedure  would  favor  the  powerful  over  the  rebdvely 
weak."* 

An  additional  objection  lies  in  the  apprehension  that  a  civil  suit 
provision  would  cast  a  committee  or  House  of  the  Congress  in  the 
unaccustomed  role  of  supplicant  before  the  courts.  It  is  true  that 
even  in  a  criminal  contempt  of  Congress  proceeding,  the  scope  of  the 
committee's  authority  is  subject  to  judicial  determination,  and  in  this 
sense,  the  committee  is  a  "supplicant."  However,  the  moving  party 
in  such  a  proceeding  is  the  United  States.  The  case  is  tried  by  a 
United  States  attorney,  and  the  committee  does  not  appear.  On  the 
other  hand,  S.  2074  would  involve  a  direct  request  by  the  committee, 
in  the  posture  of  a  litigant-plaintiff,  seeking  judicial  aid  in  carrying 
out  its  business."'' 

V.     Conclusions 

Under  the  present  law,  there  is  available  no  procedure  for  testing 
in  a  civil  lawsuit  the  validity  of  a  congressional  committee's  demand 
for  information.  An  action  for  an  injunction  or  declaratory  rehef 
initiated  by  a  person  subject  to  such  a  demand  is  nonjusticiable,  and 
a  congressional  committee,  itself,  lacks  the  requisite  authority  to  invoke 
the  aid  of  the  courts  in  obtaining  compliance  with  a  lawful  request 
for  evidence.  Hence,  legislation  has  been  suggested  which  would 
provide  for  the  enforcement  of  congressional  demands  for  information 
in  a  civil  proceeding  before  a  federal  district  court. 

An  assessment  of  the  desirability  of  this  legislation  turns  on  a  balanc- 
ing of  the  competing  interests.  The  interest  of  a  private  citizen  in 
freedom  from  unwarranted  demands  to  reveal  his  affairs  to  public 
officials  is  of  vital  concern,  particularly  in  an  era  of  government 
^rown  so  immense  and  remote  that  it  reacts  with  difficulty  to  the 
plight  of  the  individual.  On  the  other  side  of  the  balance  lies  a  critical 
national  interest  in  an  informed  and  enlightened  legislative  process.'" 
This  interest  implies  that  Congress  and  its  committees  shall  have  access 

11*  Of  course,  under  the  contempt  procedure,  discrimination  is  also  possible  since 
citation  for  contumacious  conduct  depends  on  a  vote  of  the  ofTended  committee 
and   its   parent   House. 

1'^  Disharmony  between  the  legislative  and  judicial  branches  may  occtir  since 
the  subtle  pressures  upon  the  judge  to  decide  such  a  case  in  a  manner  favorable  to 
the  committee  will  be  increased  when  the  committee's  prestige  is  directly  at  stake. 

118  The  history  of  numerous  regulatory  statutes  indicates  the  essential  rok  of 
legislative  investigation  in  the  formularion  of  national  policy.  Congressional  review 
of  the  administration  of  policies  once  adopted  also  requires  access  to  parDcular 
information.  For  an  illustrative  summary  of  the  work  of  a  particular  committee,  see 
Celler,  Value  of  Congressional  Investigations;  The  House  Antitrust  Subcommittee 
in  Action,  II  Brooklyn  Bar  209  (1960). 
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to  perrinent  information  and  that  obstructions  to  the  flow  of  this  in- 
formation shall  be  kept  to  a  minimum. 

The  interests  of  the  private  citizen  doubtless  would  be  accom- 
modated more  satisfactorily  by  a  civil  suit  provision  which  allowed 
a  test,  with  no  risk  of  punishment  to  him,  of  his  doubts  as  to  a  com- 
mittee's right  to  make  him  produce  evidence.  But  at  the  same  time 
such  a  provision  would  encourage  refusals  to  comply  with  congression- 
al demands  for  information  and  thus  occasion  more  frequent  resort  to 
the  courts  with  attendant  delays.  For  this  reason  it  is  doubtful  that 
Congress  will  consider  a  civil  suit  provision  as  a  useful  corollary  to  con- 
tempt of  Congress.  Such  an  attitude  on  the  part  of  Congress  would 
not  be  unjustified.  Congressional  inquiries  are  of  limited  duration;  each 
Congress  works  against  a  deadline  and  its  inability  to  secure  informa- 
tion without  long  delays  may  affect  its  capacity  to  legislate  intelligent- 
ly. From  this  point  of  view,  it  probably  makes  sense  for  Con- 
gress to  retain  as  its  primary  method  of  subpoena  enforcement 
the  contempt  procedure  which  is  designed  to  deter  such  delays.  Adop- 
tion of  a  provision  for  civil  enforcement  proceedings  initiated  by  the 
offended  committee,  despite  certain  major  advantages,  would  seem  in- 
consistent with  this  approach. 

However,  in  view  of  the  difficulties  with  the  criminal  contempt  pro- 
cedure, Congress  may  find  it  desirable  to  experiment  with  adjustments 
other  than  adoption  of  a  civil  suit  provision  as  envisaged  in  S.  2074. 
Some  thought  might  usefullv  be  given  to  making  failure  to  appear  or 
produce  evidence  before  a  committee  a  civil,  as  well  as  a  criminal,  con- 
tempt. The  contempt  would  be  referred,  as  now,  by  the  offended 
House  to  the  appropriate  enforcement  agency,  which  would  exercise 
the  choice  of  the  proceeding  before  t!ie  courts,  civil  or  criminal,  or 
both,  in  the  light  of  the  issues  involved  and  the  nature  of  the  con- 
tumacy."' This  proposal  might  involve  a  reformation  of  the  contempt 
of  Congress  statute  somewhat  along  the  lines  of  the  present  provision 
of  the  federal  code  applicable  to  contempts  of  court. 

Regardless  of  the  form  of  enforcement  proceeding,  the  principal 
safeguard  against  abuse  of  congressional  subpoena  power  backed  up 
by  the  criminal  law  remains  the  choice  by  the  electorate  of  legislators 

'"See  discussion  of  civil  and  criminal  contempt  in  text  following  note  82,  et  seq. 
Cf.  sections  1  and  4  of  the  Sherman  Anti-Trust  Act,  26  Stat.  209  (1890),  as  amended, 
15  U.S.C.  H  1,  4  (1958).  Since  determination  of  whether  a  civil  or  criminal  proceed- 
ing should  be  brought  would  be  made  by  a  law  enforcement  agency  charged  with 
securing  maximum  compliance  with  congressional  requests  for  information,  resort 
to  criminal  proceedings  in  appropriate  cases  could  be  expected,  and  potential  ob- 
struction would  still  be  deterred  by  the  possibility  of  the  criminal  prosecution. 

See  discussion   in  text  following  note    111,  supra. 
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who  will  exercise  their  enormous  discretion  in  good  faith  and  whose 
demands  upon  the  individual  citizen  will  be  confined  to  the  bare 
needs  of  the  legislative  process.  ^^^  After  all,  it  is  upon  this  type  of 
selection  that  the  nation  has  staked  its  destiny. 


'2"Cf.  Hearst  v.  Black,  87  F.2d  68,  72   (D.C.  Cir.  1936).    Meader,  Limitations  on 
Congressional  Investigation,  47  Mich.  L.  Rev.  775,  784   (1949). 
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Brigman,  William  Edward,  The  Office  of  the  Solicitor  General  of  the  United 
States,  The  University  of  North  CaroHna  at  Chapel  Hill,  Ph.  D.,  1966,  Political 
Science,  general. 

CHAPTER  V 
THE  STRATEGY  OF  LITIGATION 


The  strategy  of  the  appellate  process  has  as  its  primary  goal  the 
creation  of  public  policy  acceptable  as  law.    This  means  that  any  de- 
cision to  appeal  or  not  to  appeal  on  any  level  must  fit  in  with  a  general 
strategy  directed  at  securing  ultimate  Supreme  Court  approval  of  a  public 
policy  expressed  in  legal  form.    It  is  not  enough  that  the  Government  win 
a  particular  case.    ""AThat  is  required  is  a  victory,  or  a  defeat  under  cer- 
tain favorable  conditions,  that  will  legitimatize  the  whole  area  of  law. 
For  this  reason  the  Solicitor  General  does  not  authorize  appeal  to  the 
Courts  of  Appeal  in  all  cases  where  there  is  a  strong  probability  of 
winning.    A  short  term  victory  can  become  a  defeat  just  as  a  good  case 
can  make  bad  law. 

Since  every  Court  of  Appeals  case  can  become  a  Supreme  Court 
case  and  since  there  is  a  greater  probability  that  it  will  if  the  Court 
of  Appeals  has  overturned  a  District  Court  decision  adverse  to  the 
Government,  this  factor  must  be  taken  into  consideration  when  appealing 
to  the  Courts  of  Appeals  .    A  question  that  must  be  ever  present  is,  "If 
we  win  the  case,  will  the  Supreme  Court  grant  certiorari  to  our  op- 
ponent, and  can  we  prevail  if  it  does?" 
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The  Government  attempts  to  limit  the  adverse  cases  and  present 
its  position  in  a  favorable  light.    This  can  be  done  in  several  fashions 
including  refusal  to  appeal  a  case  which  would  be  indefensible  in  the 
Supreme  Court.    Another  technique  of  docket  management  utilized  by 
the  Solicitor  General  is  to  create  conflicts  in  the  same  area  of  law  be- 
tween different  Courts  of  Appeal  and  then  use  the  conflict  between  the 
circuits  as  the  basis  few  requesting  a  writ  of  certiorari .    It  is  not 
possible  to  determine  all  the  cases  in  which  the  attempt  to  create  a 
conflict  is  a  factor,  but  it  is  standard  procedure.    On  some  occasions, 
appeals  are  authorized  to  the  Court  of  Appeals,  despite  the  belief 
of  the  Solicitor  General  or  his  staff  that  the  appeal  will  not  stand,  in  an 
attempt  to  assuage  the  feelings  of  a  Division  or  branch  of  the  Government. 
Such  a  case  occurred  in  1959  when  Oscar  Davis,  acting  for  Solicitor 
General  Rankin,  authorized  the  Post  Office  Department  to  appeal  a  case 
in  the  forlorn  hope  that  as  least  one  Court  of  Appeals  would  uphold  the 
Department's  position  on  the  validity  of  interim  stop  orders  in  cases  of 
postal  fraud.      Normally  the  attempt  is  made  when  there  appears  to  be 
some  possibility  that  the  conflict  will  develop  and  where  the  conflict 
will  benefit  the  Government.    Quite  often  a  request  for  extension  of 
time  in  ^i^hich  to  appeal  is  made  if  a  case  of  the  same  type  is  pending 
in  anolher  circuit,  or  appeals  are  authorized  and  request  for  certiorari 
are  prepared  on  the  condition  that  a  conflict  be  developed  within  the 
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Circuits.        Subsequently,  the  appeals  are  dismissed    if  a  conflict  in 
circuits  does  not  develop. 

This  same  strategy  applies  to  the  lowest  level  as  well  as  to 
the  Supreme  Court  level.    Attempts  are  made  to  arrange  the  dockets  of 
the  individual  Courts  of  Appeals  for  the  greatest  advantage  to  the  Gov- 
ernment.   This  factor  is  appreciated  by  the  different  agencies  of  the 
Government,  and  on  some  occasions  the  Department  advises  against 
appeal  since  a  previous  case  of  the  same  type  was  won  by  the  Gov- 
ernment and  appealing  the  present  case  to  the  Court  might  prejudice 
cases  on  the  same  docket.        This  factor  is  not  always  taken  into  con- 
sideration by  a  Department  which  is  more  interested  in  a  substantive 
victory  than  in  strategy. 

In  attempting  to  create  a  conflict  in  the  circuits  in  a  particular 
type  of  case,  as  many  courts  are  involved  as  possible,  especially  if  it 
can  be  expected  that  the  additional  court  will  rule  in  favor  of  the  Gov- 
ernment.   While  there  is  no  evidence  to  indicate  that  the  Supreme  Court 
will  choose  the  position  which  most  of  the  Courts  of  Appeal  have  taken, 
there  is  an  obvious  advantage  in  getting  as  much  support  in  the  appellate 
courts  as  possible.    There  is  also  the  reenforcement  value  of  additional 
favorable  Courts  of  Appeals  decisions  on  the  trial  judge  and  other  Courts 
of  Appeals  if  they  are  not  given  guidance  by  the  Supreme  Court  as  to 
which  position  is  the  one  to  be  used. 


2#4071 
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The  attempt  to  create  a  conflict  can  be  disastrous  since  an  ex- 
cessive number  of  unfavorable  opinions  would  create  an  almost  un- 
beatable line  of  precedent  for  other  inferior  courts ,  if  not  the  Supreme 
Court.    When  two  different  Courts  of  Appeals  rule  against  the  United 

States,  the  Solicitor  General  is  unlikely  to  authorize  certiorari  without 

4 
a  fiavorable  case . 

Creation  of  a  favorable  conflict  is  facilitated  by  the  power  of  the 
Office  to  limit  the  issues  on  which  a  case  can  be  appealed.    Most  cases 
involve  more  than  one  issue,  and  by  limiting  the  ground  on  which  the 
Appellate  Division  can  argue  in  the  appellate  courts  it  is  possible  to 
shape  the  decision  to  some  degree.    It  is  apparently  normal  procedure 
to  allow  the  Division  to  argue  only  a  limited  number  of  issues  in  a  case. 
By  limiting  the  issues  to  be  appealed,  it  is  possible  to  safeguard  a 
I)artial  victory  and  attempt  to  win  the  rest  on  appeal.    This  selectivity 
also  allows  the  Government  not  to  argue  an  issue  on  which  it  is  less 
likely  to  win.    Since  the  Government  in  all  of  these  cases  has  lost 
below  and  is  seeking  redress,  it  basically  determines  the  issues  be- 
fore the  appellate  court,  and  the  victor  in  the  trial  court  must  defend 
his  victory  against  the  Government's  charge.    The  device  used  here 
would  not  work  if  the  Government  were  the  victor  in  the  trial  court  but    ' 
is  very  effective  when  applied  in  this  situation.    Although  the  limited 
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appeal  poses  no  great  threat  to  the  user,  it  must  be  used  with  caution. 
If  the  attempt  is  unsuccessful,  it  can  be  ignored  until  the  number  of 
failures  threatens  to  overwhelm  the  position.    If  the  attempt  is  successful, 
the  opponent  is  less  likely  to  appeal  if  the  loss  is  separable  from  the 
rest  of  the  action,  and  even  if  the  opponent  seeks  certiorari  the  odds  are 
quite  small  that  it  will  be  granted.    Even  if  certiorari  is  granted,  the 
initiative  has  shifted  to  the  United  States  because  it  is  much  easier  to 
defend  a  decision  of  almost  any  Court  of  Appeals  than  to  challenge  it. 
However,  there  is  an  obvious  disadvantage  to  the  procedure — it  may 
highlight  the  contested  area  and  serve  as  a  clear  precedent  if  it  should 
be  decided  against  the  Government. 

The  strategy  of  docket  control  is  primarily  negative  and  is 
effective  only  because  of  the  large  number  of  cases  in  which  the  Gov- 
ernment is  involved.    It  requires  the  Government  to  wait  patiently  until 
a  favorable  opportunity  to  make  its  case  is  presented.    Because  of  the 
variables  involved  it  is  necessary  to  stay  abreast  of  the  significant 
cases  in  the  trial  and  intermediate  courts.    For  this  reason  the  role  of 
the  Appellate  Sections  is  vital.    The  Appellate  Sections,  unlike  the 
Solicitor  General,  must  deal  with  cases  won  as  well  as  lost  in  the  courts, 
and,  therefore,  their  perspective  is  broader.    They  can  evaluate  the 
probable  activity  of  the  Court  of  Appeals  more  accurately  than  the 
Solicitor  General,  who  deals  primarily  with  cases  lost  in  the  different 
courts .    This  probably  accounts  for  the  high  correlation  between  the 
particular  courts  and  the  recommendation  of  the  Assistant  Attorney 
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Generals  in  charge  of  the  Divisions. 

The  clues,  which  have  been  enumerated,  as  to  the  appealability 
of  a  case  are  really  clues  as  to  the  compatability  with  the  strategy 
which  underlies  the  appellate  process .    If  the  negative  clues  are  present 
and/or  the  positive  clues  are  absent,  it  is  assumed  that  the  case  is  not 
compatible  with  the  strategy,  and  the  case  receives  little  serious  con- 
sideration.   If  the  positive  clues  are  present  and  the  negative  clues  ab- 
sent, the  case  is  examined  to  determine  its  compatability  with  the 
strategy.    The  request  for  appeal  is  rejected  if  it's  not  compatible,  and 
appeal  is  granted  if  it  is  compatible.    The  same  clues  which  control  the 
initial  screening  process  also  serve  as  the  major  factors  in  the  decision 
as  to  compatibility. 

The  decision  not  to  appeal  cases  in  order  to  avoid  a  defeat  ,  or 
merely  to  find  a  better  case  on  the  point,  is  complemented  by  a  tactic 
of  non-opposition  to  appeal.    It  is  standard  operating  procedure  to 
oppose  certiorari  when  the  Government  has  won  in  the  Court  of  Appeals. 
However,  in  certain  contested  areas  where  the  Solicitor  General  has 
reason  to  believe  that  the  Government's  position  will  be  accepted  by 
the  Supreme  Court,  he  will  not  oppose  certiorari,  thereby  enhancing  the 
possibility  that  certiorari  will  be  granted  and  the  policy  of  the  Government 
vindicated.    This  tactic  is  successful  because  of  the  size  of  the  Govern- 
ment and  because  the  opposing  counsel  do  not  possess  the  freedom  to 
refuse  to  seek  certiorari  possessed  by  the  Solicitor  General. 

However,  the  maintanence  of  a  general  strategy  is  made  very 
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difficult  by  the  complex  and  contradictory  nature  of  the  Government  of  the 
United  States.    Organizational  factors,  especially  size  and  complexity, 
lead  almost  inevitably  to  internal  conflicts  with  the  Executive  De- 
partment and  between  the  three  branches .    Conflicts  between  Congress 
and  the  Executive  Branch  are  normally,  but  not  always,  resolved  in  the 
political  arena.    When  the  conflict  spills  over  into  the  judicial  arena, 
the  Solicitor  General  can  be  expected  to  support  the  Executive  Branch. 
There  have  been  three  major  conflicts  of  this  type  which  required  adju- 
dication in  the  Supreme  Court.    Two  of  them  occurred  in  the  1931  term. 
In  the  first,  United  States  v.  Smith,  286  U.S.  6,  Attorney  General 
Mitchell  and  Solicitor  General  Thacher  opposed  the  Senate  in  its  attempt 
to  reconsider  its  approval  of  a  member  of  the  Federal  Power  Commission. 
Attorney  General  Mitchell  and  Solicitor  General  Thacher  signed  the  brief, 
and  the  Attorney  General  argued  the  case  in  the  Supreme  Court,     ("it  has 
become  traditional  for  every  Attorney  General  of  the  United  States  to 
argue  at  least  one  case  before  the  Supreme  Court."      This  case,  like 
Baker  v.  Carr,  argued  by  Attorney  General  Kennedy,  was  important  but 
not  legally  complex,  and  its  importance  was  as  much  political  as  con- 
stitutional.   This  is  the  type  that  the  Attorney  General  normally  argues.) 
In  United  States  v.  Smith.    286  U.S. 6,     the  Senate  was  authorized  to 
choose  its  own  counsel  and  chose  John  W.  Davis,  while  George  Wharton 
Pepper  represented  Smith  along  with  Mitchell. 


^James  E.  Clayton:    The  Making  of  Tustice  (New  York:  E.P. 
Button  &  Co.  Inc.,  19  64)  p.  141. 
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In  a  second  case  in  the  same  term  of  the  Court,  Solicitor  General 
Thacher  opposed  Congress  by  supporting  Edwards  in  Edwards  v.  United 
States.  286  U.S.  482.    Congressman  Hatton  Sumners  was  permitted  to 
argue  the  case  for  the  House  Judiciary  Committee . 

In  the  third  case.  United  States  v.  Lovett.  328  U.S.  303  (1945), 
Solicitor  General  McGrath  took  the  position  that  an  act  of  Congress 
specifically  forbidding  payment  of  salary  to  named  individuals  was  un- 
constitutional as  a  bill  of  attainder,  and  Congress  employed  counsel  in 
an  unsuccessful  defense  of  the  act.    Fortunately,  this  direct  conflict 
in  the  Supreme  Court  between  the  Solicitor  General  and  the  Congress  is 
quite  rare.    Conflict  with  the  Congress  apparently  does  not  adversely 
affect  the  relationship  of  the  Solicitor  General  and  the  Supreme  Court 
since  the  Court  cannot  expect  him  to  control  the  Congress. 

The  Supreme  Court  does  expect  the  Solicitor  General  to  resolve 

disputes  within  the  administration  and  present  to  it  a  fairly  uniform 

position.    Justice  Frankfurter  held  this  position  strongly  and  stated  it 

on  several  occasions . 

The  various  Governmental  agencies  are  apt  to  see 
decisions  adverse  to  them  from  the  view  of  their 
limited  preoccupation,  and  too  often  are  eager  to 
seek  review  from  adverse  decisions  which  should 
stop  with  the  lower  courts.    The  Solicitor  General, 
however,  must  take  a  comprehensive  view  in  determining 
when  certiorari  should  be  sought.    He  is  therefore  under 
special  responsibility,  as  occupants  of  the  Solicitor 
General's  Office  have  recognized,  to  resist  importunities 
for  review  by  the  agencies ,  when  for  divers  reasons 
unrelated  to  the  merits  of  a  decision,  review  ought  not 
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7 

to  be  sought. 

That  Frankfurter  expected  differences  to  be  settled  inside  the 
Justice  Department  by  the  Solicited  General  and  not  thought  to  the 
Supreme  Court  is  further  evidenced  by  his  exclamation,  "How  do  you 

expect  us  to  decide  this  matter  if  you  can't  even  get  an  agreement  in- 

8 

side  the  Justice  Department?" 

Solicitor  General  Cox's  response  is  also  instructive,  for  he 

states,  "If  the  dispute  were  only  inside  the  Justice  Department,  I'm 

9 
sure  I  could  settle  it." 

Due  to  this  power  to  "settle"  or  suppress  disputes  in  the  De- 
partment of  Justice,  conflicts  between  the  Solicitor  General  and  the  De- 
partment seldom  reach  the  courts.    However,  on  some  occasions  for 
political  reasons,  or  perhaps  because  he  is  unsure  of  the  correct  po- 
sition, the  Solicitor  General  allows  a  case  to  go  to  the  Supreme  Court 
in  which  he  is  in  partial  disagreement  with  the  Department  of  Justice  or 
some  other  department.    In  those  cases  where  the  Solicitor  General  is 
unable  or  unwilling  to  block  the  presentation  of  a  case  to  the  Supreme 
Court  there  is  a  range  of  action  open  to  him.    He  may: 

1,    stand  mute,  take  no  position,  and  allow,  or  force,  the 
division  to  proceed  alone. 


7 Concurring  in  Andres    v.    United  States.  333  U.S.  742  at  764. 


p 
Clayton,  op.  cit.,  p.  155. 

^Ibid..  p.   155. 
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2.  authorize  a  petition  for  certiorari  by  a  department  and 
then  oppose  the  granting  of  certiorari, 

3.  authorize  a  petition  far  certiorari,  support  the  petition, 
and  then  oppose  the  department  on  the  merits  of  the  case 
in  a  balef  or  oral  argument  in  the  Supreme  Court, 

4.  allow  one  department  to  support  a  petition  for  certiorari 
or  a  substantive  position  and  authorize  another  de- 
partment to  oppose  that  position, 

5.  authorize  certiorari,  argue  the  differing  positions  of 
the  government  and  make  no  judgment, 

6.  authCHlze  certiorari,  argue  the  differing  positions  of 
the  government  and  state  his  personal  position,  or 

7.  simply  refuse  to  participote  and  allow  or  force  the 
Attorney  General  or  his  agent  to  authorize  certiorari 
and  make  the  other  decisions  . 

Nearly  every  Solicitor  General  has  utilized  some  variant  or  com- 
bination of  these  techniques .    The  practice  can  be  traced  back  at  least 
as  far  as  1924  when  Solicitor  General  Beck  filed  a  brief  in  Cheung  Sum 
Shee    V.    Nagle.  Commissioner  of  Immigration,    268  U.S.  366,  which 

favored  the  position  of  the  Department  of  Labor  but  which  opposed  the 

10 
position  of  the  Department  of  State. 

Solicitor  General  Perlman  used  the  same  technique  during  the 

1947  term  in  Bay  Ridge  Operating  Co,  Inc.    v.  Aaron,  334  U.S.  446. 

There  had  developed  serious  disagreement  between  the  Department  of 

Army  and  the  Wage  and  Hour  Administrator  as  to  the  application  of  the 


^^From  a  photostat  in  the  Office  of  the  Solicitor  General  entitled 
"Memorandum  of  Cases  Wherein  the  Solicitor  General  Has  Taken  a 
Position  at  Variance  With  Other  Agencies  or  Officers  of  the  Government, 
or  Wherein  the  Government  Has  Confessed  Error." 
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Wage  and  Hour  Law  to  longshoremen  working  for  the  Army.    Perlman 
stated  the  views  of  the  Wage  and  Hour  Administrator  but  argued  in  favor 
of  the  Department  of  the  Army.    That  this  was  a  matter  of  principle  and 
not  principal  Is  evidenced  by  another  decision  the  same  year.    In 
'    Kennedy  v.  Silas  Mason  Co.,  334  U.S.  249  (1947),  the  government 
was  indirectly  concerned,  since  cost  plus  contracts  were  involved. 

Despite  the  financial  interests  of  the  United  States  which  would  be  ad- 
versely affected  by  a  decision  applying  the  wage  and  hour  laws  to  the 
cost  plus  contractors  the  Solicitor  General  contended  that  Congress  had 
intended  the  act  to  apply  against  such  contractors .    The  same  arguments 
were  made  two  years  later  in  the  three  similar  cases. 

Solicitor  General  Thacher  in  1930  and  1931  combined  two  of  the 
techniques.    In  two  cases  he  allowed  the  Treasury  Department  to  seek 
certiorari  but  refused  to  concur.    In  the    first  of  these,    Morsman    v. 
Burnett,  283  U.S.  783,  the  petition  was  allowed  on  the  stipulation  that 
the  brief  specifically  state  that  it  reflected  the  views  of  the  Treasury 
Department  only.    In  Burnett  v.  Northern  Trust  Co. ,  283  U.S .  782 ,  a 
companion  case,  Thacher  signed  the  petition  for  certiorari  acknow- 
ledging that  a  conflict  existed  in  the  rulings  of  the  Courts  of  Appeals 
on  the  issue,  but  further  stating  that  he  did  not  agree  with  the  Treasury 

Department  on  the  issues  involved  in  the  case. 

The  next  year  Solicitor  General  Thacher,  who  probably  holds  a 
record  in  this  regard,  filed  a  personal  statement  of  disagreement  with 
the  brief  made  on  behalf  of  the  United  States  by  other  officers  of  the 
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Department  of  Justice  in  DeLaval  Steam  Turbine  Co,    v.  U.  S. ,  284 
U.S.  61.    Two  of  these  cases  are  of  the  type  where  the  Solicitor  General 
could  have  refused  access  to  the  Supreme  Court  if  the  Attorney  General 
and  the  President  would  have  supported  him,  because  the  Government 
had  lost  below. 

In  the  Mors  man  case  and  in  Miguel    v.  McCarl,      291  U.S.  442 
(1933),  involving  Solicitor  General  Biggs,  this  technique  was  not 
available  since  the  government  had  won  in  the  Court  of  Appeals  .    In 
the  Miguel  case  Biggs  argued  in  favor  of  the  decision  of  the  Court  of 
Appeals ,  which  had  been  adverse  to  the  Comptroller  General  but  per- 
mitted the  Comptroller  General  to  present  a  brief  and  oral  argument. 

Conflicts  within  the  Department  of  Justice,  as  represented  by 
DeLaval  Steam  Turbine  Co.,  are  somewhat  different  than  those  between 
departments .    The  relationship  between  the  Solicitor  General  and  the 
Census  Bureau,  or  even  the  Treasury  Department,  is  so  infrequent  that 
it  really  should  not  be  termed  a  relationship,  whereas  the  relationship  be- 
tween the  Solicitor  General's  Office  and  the  Department  of  Justice  is  con- 
stant.   The  closeness  of  this  relationship  could  be  affected  by  direct,  or 
even  indirect,  opposition.    While  there  is  some  grumbling,  there  appears 
to  be  no  long  range  effect,  even  in  cases  of  direct  conflict.    Evidence  o'f 
this  is  Peters    v.  Hobby,  349  U.S.  331  (1954),  in  which  Solicitor  General 

Sobeloff  found  that  he  could  not  support  the  position  of  the  Department 
of  Justice  and  refused  to  sign  the  brief  which  was  submitted  over  the 
signature  of  the  Attorney  General.    Despite  this,  Sobeloff's  stature  with 
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the  Department  of  Justice  remained  high,  and  his  position  was  not  im- 
paired.   He  was  later  appointed  as  a  judge  of  the  Fourth  Court  of  Appeals 
and  subsequently  elevated  to  Chief  Judge. 

Conflicts  within  the  Executive  Branch  that  reach  the  courts  are 
rare.    The  only  conflict  among  governmental  divisions  during  the  five 
year  period  encompassed  by  this  study  involved  independent  regulatory 
commissions  and  are  discussed  in  Part  III, 

As  noted  earlier,  the  Solicitor  General  does  not  have  a  major 
role  in  those  cases  won  by  the  Government  in  the  District  Courts  and 
the  Courts  of  Appeals .    This  non-involvement  could  make  a  shambles 
of  any  general  appellate  strategy  if  the  divorce  were  complete.    However, 
the  divorce  is  not  complete,  and  the  Solicitor  General  possesses  some 
power  even  over  cases  which  the  Government  wins  in  the  trial  and 
appellate  courts .    One  source  of  that  power  is  the  prestige  of  the  Office, 
which  encourages  the  Divisions  of  the  Department  of  Justice  to  solicit 
the  opinions  of  the  Office  before  proceeding  in  some  cases  where  there 
might  be  conflict  with  other  cases  or  policies.    A  decision  was  made  not 
to  sue  the  Interstate  Commerce  Commission  after  a  request  for  an  opinion 
was  made  to  Oscar  Davis,  the  First  Assistant,  who  stated  the  ICC 
position  was  legally  correct.    In  other  instances,  cases  were  not  in- 
stituted because  the  Office  advised  that  the  Supreme  Court  would  not 

11 


uphold  a  conviction  on  the  charge , 


l^Due  to  commitments  with  the  Office  additional  facts  on  these 
cases  cannot  be  divulged. 
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The  Appellate  Sections  of  the  Justice  Department  are  also  in- 
volved in  the  strategy  of  appeal,  and  it  can  be  assumed  that  they  con- 
sider the  facts  in  defending  victories  in  the  Courts  of  Appeals  that  have 
been  won  in  the  District  Courts .    This  can  be  inferred  from  the  memoranda 
In  cases  that  have  been  lost  and  on  which  recommendations  are  made  to 
the  Solicitor  General.    In  a  great  many  cases  the  Appellate  Section  notes 
the  status  of  other  cases  of  the  same  type.    Also  in  rare  cases  the 
Solicitor  General  limits  the  defense  of  a  victory  to  specific  points  of 

law  or  fact  which  allow  some  control  over  those  cases  which  might  upset 

12 
the  general  strategy  of  appeal. 

The  limitation  of  issues  or  facts  that  can  be  defended  on  appeals 
is  a  variant  of  the  technique  of  "confession  of  error"  which  is  used  in 
the  Supreme  Court  in  an  average  of  three  criminal  cases  per  term.    If  the 
Solicitor  General  is  convinced  that  the  government  victory  in  the  Court  of 
Appeals  or  District  Court  does  not  serve  the  interests  of  Justice^  he  can< 
and  will,  ask  the  Supreme  Court  to  void  the  decision.    An  examination 
of  the  cases  included  in  the  five  year  period  of  this  study  give  an  indi- 
cation of  the  factors  that  lead  to  a  confession  of  error. 

The  confession  of  error  or  its  counterpart,  a  motion  to  remand  a 
case,  is  obligatory  in  those  cases  that  have  been  docketed  on  the  Supreme 
Court's  calendar  by  a  note  of  probable  jurisdiction,  and  in  which  an  inter- 
vening decision  of  the  Court  establishes  procedural  requirements  not  met 


12 Due  to  commitments  with  the  Office  additional  facts  cannot  be 
divulged . 
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TABLE  V-1 

13 
CONFESSIONS  OF  ERROR,  19  57-62  TERMS 


Scales  V.  U.S.,  355  U.S.  1 

Lightfoot  V.  U.S.,  355  U.S.  2 

Lee  You  Fee  v.  U.S.,  355  U.S.  61 

Simposonv.  U.S.,  355  U.S.  355  U.  S.  7 

Mounce  v.  U.S.,  355  U.S.  180 

Sears  v.  U.S.,  355  U.S.  602 

Watson  V.  U.S.,  355  U.S.  14 

McGee  v.  U.S.  ,  355  U.S.  17 

Howard  v.  U.S.,  356  U.S.  25 

Shelton  V.  U.S.,  356  U.S.  26 

Ellis  V.  U.S.,  356  U.S.  674 


Indivigliov.  U.S.,  357  U.S.  574 
Handfordv.  U.S.,  359  U.S.  120 
Page  v.  U.S.,  359  U.S.  116 


Dusky  V.  U.S.,  362  U.S.  403 
Petite  V.  U.S.  361  U.S.  533 


Foster  V.  U.S.,  364  U.S.  834 

Chaifetz  v.  U.S. ,  366  U.S.  209 

Janko  V.  U.S.,  366  U.S.  716 

Simcoxv.  Madigan,  Warden,  366  U.S.  765 


Ragan  v.  Cox,  369  U.S.  437 
Grabina  v.  U.S.,  369  U.S.  426 


^^Includes  motions  to  remand  when  these  are  apparently 
substitutes  for  a  confession  of  error. 
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1962 

Elchuk  V.  U.S.,  370  U.S.  722 
Maraker  v.  U.  S.,  370  U.S.  723 
Gilliam  v.  U.  S.,  370  U.S.  727 
Paccione  v.  Heritage,  Warder,  371  U.S.  17 
Harshmanv.  U.S.  372  U.S.  607 
Robinson  V.  U.S.  372  U.S.  527 

in  the  docketed  cases.    For  example.  Scales  v.  United  States .  355  U.S. 
1  (1957),  and  Lightfoot  v .  United  States .  355  U.S.  2  (1957),  were 
already  docketed  when  the  Supreme  Court  announced  its  rule  in  Jencks 
V.  United  States .  353  U.S.  557  (1957).    That  decision  required  the  Gov- 
ernment to  make  its  records  on  a  case  available  to  the  defense  after  the 
Judge  selected  the  relevant  portions .    Since  this  procedure  had  been  used 
in  neither  the  Scales  nor  Lightfoot  case,  the  Solicitor  General  moved 
that  the  cases  be  returned  to  the  trial  court.    The  same  was  true  of 
Indiviglio  v.  United  States .    357  U.S.  572  where  the  Court  of  Appeals 
had  already  upheld  the  verdict  prior  to  the  Tencks  announcement. 

Coppedge  v.  U.S. ,  369  U.S.  438,  like  lencks,    was  a  focal 
case  on  which  many  others  depended .    When  the  Court  ruled  that  the 
right  of  an  indigent  defendent  to  counsel  also  included  the  right  to  a  free 
transcript  and  argument  in  the  Court  of  Appeals,  it  was  considered  expe- 
dient by  the  Government  to  seek  to  remand  to  the  Court  of  Appeals  in 
Page  v.  United  States ,     359  U.S.  116  (1958),  Robinson  v.  United  States . 
372  U.S.  527  (1962),  and  Gilliam  v.  United  States,  370  U.S.  727  (1962). 
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This  tactic  is  obvious  and  causes  no  real  anguish  for  the  Solicitor 
General.    The  only  significant  question  if  whether  to  recommend  to  the 
Supreme  Court  that  it  grant  certiorari,  reverse  the  trial  court  decision, 
and  order  a  retrial  or  to  attempt  to  have  the  case  remanded  to  the  Court 
of  Appeals  for  reconsideration  in  the  light  of  the  intervening  decision. 

The  Solicitor  General  prefers  the  latter  when  it  is  possible  although 

14 
there  is  reluctance  by  the  Justices  to  accept  the  suggestion  for  remand. 

The  true  confession  of  error  arises  from  the  responsibility,  and 
the  desire,  of  the  Government  to  secvire  justice  rather  than  victory.    On 
occasion  the  Solicitor  General  will  learn  that  improper  procedure  was 
used  in  building  a  case  against  the  defendant  and  will  ask  the  Supreme 
Court  to  overturn  the  conviction.    In  Ellis  v.  United  States,  356  U.S. 
674  (1957),  for  example,  it  became  evident  that  the  original  arrest  was 
made  without  sufficient  cause  and  a  confession  of  error  was  entered  by 
the  Supreme  Coiirt-    In  another  case  the  same  year,  Shelton  v.  United 
States.  356  U.S.  26,  the  confession  apparently  was  coerced. 

Despite  the  long  standing  practice  of  the  Supreme  Court  to  accept 
the  confession  of  error  and  reverse  the  case  on  the  basis  of  the  con- 
fession, there  is  only  a  dubious  statutory  basis  for  the  action.    Chief 
Justice  Warren  concurring  in  Petite  v.  United  States.  361  U.S.  533  (1959i 
relied  upon  28  U.S.C.  s2106  which  states: 

The  Supreme  Court. .  .may. .  .set  aside  or  reverse  any 
judgment. .  .and  direct  the  entry  of  such  appropriate  judgment, 

^^See  Petite  v.  United  States.  361  U.S.  533  (1959). 
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decree,  ch-  order.  ..as  may  be  just  under  the  circumstance. 

This  was  the  first  time  that  the  section  had  been  cited  as  a  basis 
of  accepting  the  confession  of  error,  and  it  was  not  cited  by  the  majority 
or  accepted  by  the  minority.    The  Court  majority  is  evidently  unwilling 
to  accept  the  confession  of  error  as  binding  on  the  Court  although  there 
has  been  only  one  case.  Young  v.  United  States ,  315  U.S .  257  (1942) , 
in  which  the  Court  directly  refused  to  accept  the  confession. 

The  legal  issue  in  Young  v .  United  States .  315  U.S.  ^57  (1942), 
was  whether  the  narcotics  laws  applied  to  a  physician  administering  an 
exempt  narcotic  to  a  regular  patient  as  a  course  of  treatment.    A  con- 
viction was  rendered  by  the  trial  court  and  upheld  in  the  Court  of  Appeals 
The  Solicitor  General  moved  to  reverse  the  conviction.    The  Supreme 
Court  stated: 

The  public  trust  reposed  in  the  law  enforcement  officers 
of  the  Government  requires  that  they  be  quick  to  confess 
error  when,  in  their  opinion,  a  miscarriage  of  justice  may 
result  from  their  remaining  silent.    But  such  a  confession 
does  not  relieve  this  Court  of  the  performance  of  the  judicial 
function.    The  considered  judgment  of  the  law  enforcement 
officers  that  reversible  error  has  been  committed  is  en- 
titled to  great  weight,  but  our  judicial  obligations  compel 
us  to  examine  independently  the  errors  confessed.    See 
Parlton  v.  United  States  .  75  F.  2d  772.  The  public 
interest  that  a  result  be  reached  which  promotes  a  well- 
ordered  society  is  foremost  in  every  criminal  proceeding. 
That  interest  is  entrusted  to  our  consideration  and  pro- 
tection as  well  as  to  that  of  the  enforcing  officers . 
Fxirthermore ,  our  judgments  are  precedents,  and  the  proper 
administration  of  the  criminal  law  cannot  be  left  merely 
to  the  stipulation  of  parties  . 

The  Government's  confession  of  error  was  originally  two- 
fold: first,  that  while  the  second  proviso  of  #6  was  subject 
to  two  possible  constructions ,  the  administrative  con- 
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struction  had  been  that  it  was  not  an  independent  penal 
provision,  and  therefore  the  ambiguity  should  be  re- 
solved in  favor  of  petitioner;  and,  secondly,  that  the 
second  proviso,  even  if  it  be  regarded  as  an  independent 
penal  provision,  does  not  apply  to  a  physician  who  ad- 
ministers exempt  preparations  solely  to  patients  whom 
he  personally  attends  .    Upon  reconsideration  the  Gov- 
ernment has  withdrawn  its  first  ground  of  confession 
of  error.    We  put  to  one  side  that  question,  since  we 
are  of  opinion  that  there  must  be  a  reversal  on  the 
second  ground. 

As  a  result  of  the  Young  decision  the  Supreme  Court  altered  its 
form  of  recognizing  the  confession  of  error.    Prior  to  the  decision  the 
Court  per  curiam  had  reversed  "on  confession  of  error  by  the  United 
States."    After  the  decision  most  of  the  cases  have  been  reversed  or  re- 
manded "upon  consideration  of  the  record  and  confession  of  error  by  the 
Solicitor  General . " 

The  only  case  after  Young    to  discuss  the  problem  is  Petite  v. 

United  States .  361  U.S.  533  (1959),  where  the  government  confessed  error 

because  the  prosecution  was  contrary  to  the  policy  of  the  United  States 

not  to  prosecute  related  offenses  .    As  a  matter  of  law  the  Supreme  Court 

has  held  that  a  person  can  be  tried  for  multiple  crimes  arising  from  one 

act.        However,  the  Solicitor  General  informed  the  Supreme  Court  that 

the  Federal  Government  has  a  general  policy: 

"that  several  offenses  arising  out  of  a  single  trans- 
action should  be  alleged  and  tried  together  and  should 
not  be  made  the  basis  of  multiple  prosecutions,  a 
policy  dictated  by  considerations  both  of  fairness  to 


^^Hoaq  V.  New  Terse  v.  356  U.S.  464  (1958). 
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defendants  and  of  efficient  and  orderly  law  enforcement." 

This  policy  of  the  Federal  Government  is  not  the  law  of  the  land, 
and  the  Government  would  be  free  not  to  follow  the  policy  in  any  sub- 
sequent case.    Therefore,  this  case  was  obviously  different  from  the 
previous  cases  where  procedural  or  legal  error  had  been  confessed.    Both 
the  concurring  opinion  of  Chief  Justice  Warren  and  the  dissenting  opinion 
of  Justice  Brennan,  concurred  in  by  Justices  Black  and  Douglas,  express 
reservations  about  the  use  of  the  confession  of  error  in  this  type  of 
situation.    Justice  Brennen  in  dissent  stated: 

The  Government  has  commendably  done  the  just  and 
right  thing  in  asking  us  to  wipe  the  slate  clean  of  this 
second  federal  conviction  for  the  same  criminal  con- 
duct.   But  with  all  deference,  I  do  not  see  how  our 
duty  can  be  fully  performed  in  this  case  if  our  action 
stops  with  simply  giving  effect  to  a  "policy"  of  the 
Government — a  policy  whose  only  written  expression 
does  not  even  cover  the  case  at  bar.    Even  where  the 
Government  confesses  error,  this  Court  examines  the 
case  on  the  merits  itself.  Young  v.  United  States , 
315  U.S.  257,  258-259,  and  one  would  not  have 
thought  our  duty  less  in  this  case — particularly 
where  the  Government  has  reserved  the  right  to  apply 
or  not  apply  its  "policy"  in  its  discretion.    Pre- 
sumably this  reservation  would  apply  to  cases  at  the 
appellate  level  as  well.    "The  proper  administration 
of  the  criminal  law  cannot  be  left  merely  to  the  stip- 
ulation of  parties . " 

Chief  Justice  Warren  was  willing  to  accept  this  confession  of  error, 

but  he  was  worried  about  the  possibility  of  using  the  confession  of  error 

to  avoid  an  unfavorable  verdict. 


^Spetite  V.  United  States  .  361  U.S.  533  (1959). 


621 


no 


Authority  to  grant  this  type  of  motion  is  one  thing, 
however,  and  determination  of  the  considerations 
relevant  to  a  proper  exercise  of  that  authority  is 
another.    As  I  believe  that  the  Court  should  not  deny 
all  such  motions  peremptorily,  so  do  I  believe  that 
we  should  not  automatically  grant  them  through  in- 
vocation of  the  policy  of  avoiding  decision  of  con- 
stitutional issues.    There  are  circumstances  in 
which  our  responsibility  of  definitively  inter- 
preting the  law  of  the  land  and  of  supervising  its 
Judicial  application  would  dictate  that  we  dis- 
pose of  a  case  on  its  merits.    In  a  situation,  for 
example,  where  the  invalidity  of  the  judgment  is 
clear  and  the  motion  to  vacate  and  remand  is 
obviously  a  means  of  avoiding  an  adjudication, 
I  think  we  would  be  remiss  in  our  duty  were  we 
to  grant  the  motion. 

But  this  is  not  such  a  case.    Although  a  full 
hearing  might  well  establish  petitioner's  con- 
tention that  his  conviction  violated  the  Double 
Jeopardy  Clause  of  the  Constitution,  no  devious 
purpose  can  be  ascribed  to  the  Government,  which 
asserts  that  the  prosecution  of  petitioner  "was  . . . 
by  inadvertence,"  and  that  it  "does  not  intend  to 
take  (such  action)  in  the  future."    Its  representation 
with  respect  to  future  practice  is  given  support  by 
the  Attorney  General's  memorandum  to  United  States 
Attorneys  which  establishes  a  closely  related  policy 
against  successive  federal-state  prosecutions;  and  * 

the  reasonableness  of  its  request  is  demonstrated 
by  the  fact  that  this  memorandum  was  issued  after 
the  prosecution,  the  conviction,  and  the  judgment 
of  the  Court  of  Appeals  in  this  case.    For  these 
reasons  the  action  requested  is ,  in  the  words  of 
2106,  "just  under  the  circumstances." 

Despite  Young  and  Petite    it  is  clear  that  the  Supreme  Court  gives 

only  cursory  attention  to  cases  in  which  the  Solicitor  General  confesses 

error.    This  led  Justice  Douglas  to  dissent  in  Casey  v.  United  States, 

343  U.S.  808  (1951): 


^^Ibid. 
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We  sit  in  this  case  not  to  enforce  the  requests  of  the 
Department  of  Justice,  but  to  review  the  action  of  a 
lower  court. 

Since  it  is  apparent  that  a  confession  of  error  is  normally  accepted 
at  face  value,  it  could  conceivably  be  a  way  to  avoid  a  disastrous  de- 
feat in  the  Supreme  Court.    Warren  noted  this  possibility  but  denied  that 
it  existed  in  the  Petite  case .     An  independent  analysis  of  the  other  cases 
does  not  indicate  that  the  confession  of  error  is  used  in  this  blatant 
manner.    The  only  strategic  use  of  the  confession  of  error  is  found  in 
those  cases  such  as  Mesarosh  v.  United  States ,  350  U.S.  922,  in  which 
the  Solicitor  General  moves  that  the  case  be  remanded  to  the  District 
Court  or  the  Court  of  Appeals  for  the  determination  of  a  specific  fact 
rather  than  a  de  novo  trial.   In  Mesarosh  the  Supreme  Court  granted  a 

new  trial  rather  than  remand  one  question  of  the  creditibility  of  a 

18 

witness . 

A  series  of  cases  during  1961  and  1962  saw  the  Supreme  Court  va- 
cate the  judgment  and  remand  the  case  for  oral  argument  in  the  Courts 
of  Appeal.    This  was  made  necessary  by  the  rulings  that  a  person  pro- 
ceeding in  forma  pauperis  was  entitled  to  appellate  as  well  as  trial 

19 
counsel  and  was  not  a  tactical  move . 

The  partial  confession  of  error  as  found  in  Chaifetz  v.  United 

States,  366  U.S.  209  (1950),  is  a  tactical  maneuver,  but  no  base 


l^The  original  motion  is  noted  at  350  U.S.  922,  and  the  Supreme 
Court's  order  for  a  new  trial  is  found  at  352  U.S.  862. 


19 


See  Paccione  v.  Heritage.  Warden.  371  U.S.  17  (1962), 
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motive  can  be  attributed  to  the  Government.    Count  IV  of  the  indictment 
had  charged  willful  attempt  to  evade  income  tax  for  1954.    The  jury  re- 
turned a  verdict  of  "guilty  of  failing  to  supply  information  required  by 
law,"    which  is  a  misdemeanor.    The  Government  argued  in  the  Court 
of  Appeals  that  the  misdemeanor  conviction  could  not  stand  since  it  was 
not  necessarily  included  in  the  indictment,  but  the  Court  of  Appeals 

decided  the  case  without  reference  to  Count  Four,  holding  that  Count 

20 
Three  was  sufficient  for  the  verdict.        The  Solicitor  General  again 

confessed  error  in  the  Supreme  Court,  and  the  District  Court  was  ordered 
to  vacate  the  conviction  on  that  count.    This  usage  of  the  confession  of 
error  merely  purged  the  record  and  did  not  affect  the  final  sentence. 
SincB  it  is  quite  lik-ely  that  review  on  the  -merits  wouW  "have  upheld  the 
position  of  the  Court  of  Appeals ,  the  Government's  actions  were  ob- 
viously in  the  interest  of  justice. 

In  addition  to  the  techniques  of  docket  control  and  the  confession 
of  error  there  are  two  other  powers  of  the  Solicitor  General  which  allow 
strategic  control  of  litigation  where  the  interests  of  the  Government 

are  involved.    The  first  of  these  is  the  right  to  intervene  in  any  case 

21 

challenging  the  law  or  policy  of  the  United  States  as  unconstitutional. 

The  technical  right  to  intervene  is  used  sparingly.    One  issue 
accounted  for  most  of  the  decisions  regarding  intervention  during  the 


20chaifetz  v.  United  States,  288  F.2d  133  (1960). 
2128  U.S.C.  #2403. 
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period  under  stxidy.    Several  cases  challenging  the  constitutionality  of 

the  Automobile  Dealers  Franchise  Act  were  referred  to  the  Justice  De- 
partment by  the  presiding  District  Court  judge,  but  in  none  of  them  did 

22 
the  Department  intervene . 

Another  decision  not  to  intervene,  this  time  in  support  of  Section 
301  of  the  Taft-Hartley  Act,  29  U.S. C.  #185  (a),  was  made  in  United 
Textile  Workers  of  American  v.  Textile  Workers  Union .  The  decision 
not  to  intervene  does  not  entail  much  risk.    If  the  act  is  declared  un- 
constitutional by  the  trial  court,  a  direct  appeal  is  possible  to  the 
Supreme  Ckiurt,  which  will  docket  the  case  and  request  the  Solicitor 
General  to  file  a  brief  as  amicus  curiae    or  at  least  provide  him  an 
opportunity  to  do  so  if  he  wishes . 

The  brief  amicus  curiae  provides  a  much  broader  base  for  op- 
erations than  the  limited  right  of  intervention,  which  can  be  used  only 
when  an  act  is  challenged  as  unconstitutional.    Rule  42  (4)  of  the 
Supreme  Court  gives  blanket  authority  to  the  Solicitor  General  to  file  an 
amicus  brief  in  any  case  by  its  statement  that 

Consent  to  the  filing  of  an  amicus  cui^ae    brief  need  not 
be  had  when  the  brief  is  presented  for  the  United  States 
sponsored  by  the  Solicitor  General . 

The  iHlef  amicus  curiae  is  used  in  a  variety  of  situations .    In 

addition  to  its  usage  as  a  substitute  for  statutory  intervention,  it  is 

used  in  nearly  every  case  involving  a  major  social  or  economic  issue 


22See  Augusta  Rambler  Sales,  Inc.  v.  American  Motors  Sales 
Corporation.  213  F.  Sup.  889  (1963). 
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to  come  before  the  Court.    For  example,  the  Solicitor  General  presented 
a  brief  in  Baker  v.  Carr,  369  U.S.  186  (19  52),  and  in  Cooper  v.  Aaron. 
358  U.  S.  1  (1957),  at  the  request  of  the  Supreme  Court.    Earlier  in 
Henderson  V.  United  States .  339  U.S.  816  (1950),  the  Solicitor  General 
opposed  an  Interstate  Commerce  Commission  order  allowing  segregation. 
This  latter  case  and  others  of  the  same  type  show  the  strategic  use  of 
the  amicus  curiae    brief  in  limiting  agencies  not  under  the  control  of  the 
Solicitor  General.    On  occasion  the  Solicitor  General  will  authorize  an 
agency  to  appear  amicus  curiae .    In  Alleghany  Corp.  v.  Breswick,   353 
U.S.  151  (1957),  the  Securities  and  Exchange  Commission  was  allowed 
to  oppose  the  position  of  the  Interstate  Commerce  Commission.    There 
are  very  few  cases  of  this  type . 

In  addition  to  the  power  to  intervene  as  amicus  curiae  the  Solicitor 
General  has  control  over  the  filing  of  such  briefs  by  other  parties  in 
those  cases  where  the  United  States  is  a  party.    The  rule  of  the  Supreme 
Court  requires  the  consent  of  both  parties  before  an  amicus  curiae  brief 
can  be  filed.    At  one  point  the  Solicitor  General  was  very  conservative 
in  his  authorizations  for  amicus  curiae  with  the  result  that  Justice 
Frankfurther  accused  him  of  adding  to  the  work  of  the  Court  in  On  Lee 
V.  United  States ,  since  the  court  was  forced  to  review  his  refusals. 

Since  that  time  the  Solicitor  General  has  been  more  generous  in  his 

23 
auttiorizations . 


^"^Robert  L.  Stern  and  Eugene  Gressman,  Supreme  Court  Practice, 
(Washington,  D.C.:  BNA  Incorporated,  1962)  p.  351.  Stern  was  Acting 
Solicitor  General  in  1953. 
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A  1957  statement  of  policy  states  that: 

...consent  is  given  where  the  applicant  has  a  concrete, 
substantial  interest  in  the  decision  of  the  case,  and  the 
proposed  brief  would  assist  the  Court  by  presenting  relevant 
arguments  or  materials  which  would  not  otherwise  be  sub- 
mitted.   In  no  instance  does  consent  depend  on  whether  the 
applicant's  position  is  in  accord  with  that  of  the  Government 
as  a  litigant  in  a  particular  case.    Nor  is  the  determination 
based  upon  any  evaluation  of  the  merits  of  the  argument 
sought  to  be  presented,  except  where  they  appear  to  be 
irrelevant,  repetitious,  or  frivolous .    A  general,  abstract 
or  academic  interest  in  the  issues  involved  is  not  ordinarily 
deemed  sufficient  to  justify  an  applicant's  participation 
in  a  case  as  amicus  curiae . 

There  is  no  evidence  that  the  Office  uses  its  power  over  amicus 
cviriae  briefs  as  a  tactical  weapon  to  suppress  views  contrary  to  its  own. 
In  view  of  the  possibility  under  the  Rule  42  of  obtaining  Supreme  Court 
permission  to  file  a  brief  without  the  permission  of  the  parties  it  is 
doubtful  that  such  a  tactic  could  be  effective  for  any  extended  period  of 
time. 

There  are  notable  cases  where  the  Solicitor  General  has  combined 
his  role  as  an  agent  of  the  Executive  with  the  non  adversary  amicus  curiae 
role.    The  best  example  is  Cramer  v.  United  States,    32  5  U.S.  1,  in  which 
the  Solicitor  General  presented  a  400  page  treatise  on  the  law  of  treason 
written  by  non-government  lawyers  . 

The  action  of  the  Solicitor  General  regarding  amicus  curiae  pre-     - 
sentations  epitomizes  the  role  of  the  Office  in  the  judicial  process.    The 


'^ 4 "Statement  of  Policy  and  Practice  Regarding  Applications  to  the 
Solicitor  General  for  Consent  to  File  Amicus  Curiae  Briefs  in  the  Supreme 
Court,"  Department  of  Justice,  Washington,  D.C.,  1957.    Copy  supplied 
by  Philip  Elman. 
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Solicitor  General  serves  in  a  dual  capacity  and  has  two  masters — the 
Executive  Branch  and  the  Supreme  Court.    The  dilemma  is  solved  in 
part  by  the  fact  that  both  of  his  masters  have  the  same  interest  and  the 
same  master--justice.    However,  the  resolution  of  the  dilemma  is  not 
complete,  and  it  is  necessary  for  the  Solicitor  General  to  be  ever  mind- 
ful of  the  second  master  when  serving  the  first. 

The  success  of  the  Solicitor  General  is  dependent  upon  his  ability 
as  a  judge  advocate  in  the  Executive  Branch  and  his  status  as  a  re- 
spected supplicant  in  the  Supreme  Court,  and  in  the  final  analysis  both 
tasks  are  one.    The  task  of  the  Solicitor  General  is  to  prevail  in  the 
Supreme  Court,  and  this  can  be  done  only  if  he  maintains  the  respect 
of  that  body.    The  confession  of  error  and  the  role  of  amicus  curiae  are 
major  elements  in  maintaining  that  respect,  and,  as  such,  are  integral 
parts  of  the  strategy  of  appeal. 

In  summary,  the  strategy  of  appeal  is  based  on  the  legal,  political, 
and  structural  authority  of  the  Solicitor  General  in  the  Executive  Branch 
and  the  respect  with  which  he  is  held  by  the  Supreme  Court.    His  position 
in  the  appellate  structure  with  its  large  volume  of  cases  allows  him  to 
absorb  considerable  losses  while  waiting  for  the  opportune  moment  to 
appeal  to  the  Supreme  Court  or,  conversely,  to  cease  resistance  and 
be  forced  into  the  Court,  where  his  vast  experience,  extreme  selectivity, 
and  a  reservoir  of  respect  will  reward  him  with  victory  .n  most  case^. 
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PART  III 

THE  SOUCITOR  GENERAL 

AND  THE 

INDEPENDENT  REGULATORY  COMMISSIONS 


The  Government  of  the  United  States  is  a  complex  structure  in 
which  each  division  is  convinced  of  the  righteousness  of  its  own  cause 
and  imbued  with  a  determination  to  make  its  own  particular  policy,  re- 
gardless of  parochialism,  prevail.    In  addition  to  the  constitutionally 
established  struggle  for  power  between  the  legislative,  executive,  and 
Judicial  branches,  there  is  the  superimposed  system  of  independent 
regulatory  commissions  with  legislative,  executive,  and  judicial  power. 

The  independent  regulatory  commissions  are  agents  of  the  Con- 
gress, and  the  power  of  the  President  over  them  is  limited,  supposedly, 
to  administrative  considerations  of  budget,  designation  of  the  chairman, 
and  the  filling  of  vacancies  with  Senate  approval.    The  independence  of 
the  commissions  to  pursue  policies  which  may  conflict  with  policies  of 
the  administrative  branch  can  lead,  and  has  led,  to  direct  confrontation 
of  two  agencies  of  the  United  States  Government  in  the  federal  courts. 
In  1956  and  again  in  19  61  there  occurred  cases  entitled  The  United  States 
V.  The  United  States  of  America  and  the  Interstate  Commerce  Cbmmissioru 


^352  U.S.  158;  309  F2d  645.    In  addition  to  these  there  are  se- 
veral other  such  cases  .    The  first  was  in  1949  and  is  located  at  337  U.S. 
426.    The  most  recent  reported  case  is  The  United  States  v.  The  Inter- 
state Commission,  Western  Pacific  Railway  and  The  United  States,  315 
F2d  44  (December  21,  1963). 
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Both  cases  involved  ICC  orders  detrimental  to  the  position  of  the  United 
States  as  a  shipper.    The  unusual  aspect  of  these  cases  is  the  fact  that 
the  conflict  in  policy  reached  the  courts,  and  they  could  not  have 
reached  the  courts  except  for  the  unique  position  of  the  Interstate  Com- 
merce Commission  in  federal  law. 

The  ICC  is  the  only  independent  commission  with  independent 
access  to  the  United  States  Supreme  Court.     (Technically, the  Federal 
Communications  Commission  and  the  Federal  Maritime  Board  also  have 
the  right  to  petition  the  Court  for  certiorari,  but  the  FCC  has  never 
attempted  to  exercise  the  power  and  the  Maritime  Board  has  seldom 
sought  certiorari  and  then  unsuccessfully) .    Not  only  do  the  statutes 
creating  the  other  agencies  require  them  to  seek  Supreme  Court  review 
through  the  Solicitor  General,  but  in  addition  the  Supreme  Court  has,  by 
Rule  33  (2),  ordered  that  all  legal  processes  against  the  United  States 
be  served  on  the  Solicitor  General, 

The  position  of  the  Solicitor  General  regarding  the  litigation  in 

the  administrative  branch  is  as  firmly  established  in  law  and  in  fact  as 

such  things  can  be.    The  justification  for  giving  such  great  power  was 

forcefully  stated  by  former  Justice  Frankfurter  in  Andres  v.  United  States 

333  U.S.  742. 

The  various  governmental  agencies  are  apt  to  see  decisions 
adverse  to  them  from  the  point  of  view  of  their  limited  pre- 
occupation and  too  often  are  eager  to  seek  review  from  ad- 
verse decisions  which  should  stop  at  lower  courts.    The 
Solicitor  General,  however,  must  take  a  comprehensive 
view  in  determining  when  certiorari  should  be  sought.    He 
is  therefore,  under  special  responsibility,  as  occupants 
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of  the  Solicitor  General's  Office  have  recognized,  to  resist 
importunities  for  review  by  the  agencies ,  when  for  diverse 
reasons  unrelated  to  the  merits  of  a  decision,  review  ought 
not  to  be  sought. 

Former  Solicitor  General,  now  Judge,  Simon  E.  Sobeloff  agrees: 

Their  preoccupation  is  with  the  immediate  result,  or  at  least 
their  purview  is  likely  to  be  limited  to  their  particular  work . 
The  Solicitor  General  must  seek  a  broad  perspective  or  the 
total  law  business  of  the  United  States ,  not  merely  the 
program  of  any  single  agency. 

The  Supreme  Court  expects  the  Solicitor  General  to  act  as  a 
junior  Supreme  Court,  filtering  out  the  frivilous  cases  and  minor  issues. 
As  the  major  client  of  the  Supreme  Court  the  Solicitor  General  can  main- 
tain his  prestige  with  that  body  only  if  he  is  highly  selective  in  asking 
for  certiorari.    However,  it  is  apparent  from  Fra nk further' s  comment  that 
the  Solicitor  General  should  not  make  policy  decisions  regarding  the 
independent  agency  positions.    The  independent  commissions  contend 
that  the  pxjwer  over  access  to  the  Supreme  Court  exercised  by  the 
Solicitor  General,  an  agent  of  the  executive  branch,  vitiates  the  inde- 
pendence of  the  commissions,  for  they  cannot  defend  their  policy  if  the 
Solicitor  General  does  not  agree  with  their  position,  or  for  some  other 
reason  denies  them  access  to  the  Supreme  Court. 

The  argument  was  so  convincing  to  the  Harris  Subcommittee  on 
Interstate  and  FcM^ign  Commerce  in  1961  that  it  recommended: 

Each  Commission  should  be  allowed,  as  a  matter  of  right. 


2 Simon  E.  Sobeloff,  "Attorney  for  the  Government:    The  Work  of 
the  Solicitor  General's  Office,"    American  Bar  Association  Journal, 
XLI     (March,  1955)    p.  229. 
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to  participate  and  be  represented  in  judicial  pro- 
ceedings involving  the  statutes  and  regulations 
whicii  it  administer. 

The  recommendation,  which  was  not  adopted  by  Congress, 
raises  the  question:  how  effective  is  the  control  possessed  by  the 
Solicited  GeneraJ.  over  the  independent  commissions  and  under  what 
conditions  is  it  used.    The  testimony  before  the  sub-committee  only 
hinted  at  the  big  stick  but  adduced  little  evidence  to  support  the  con- 
tentions.   The  chairman  of  the  Civil  Aeronautics  Board  named  one  recent 
case  where  the  Solicitor  General  had  refused  to  allow  a  petition  for  cer- 
tiorari, but  the  report  did  not  show  how  often  the  power  is  used — only  that 
it  is  used,  which  is  of  little  utility  in  assessing  the  total  relationship. 

A  study  of  all  requests  by  the  commissions  for  review  over  a 
five  year  period  &x>m  luly,  1957,  through  June,  19  62,  shows  that  denial 
of  access  to  the  Supreme  Court  is  no  mere  threat  and  that  it  is  based,  to 
a  significant  degree,  on  pxDlicy  considerations.    IXrring  the  period  37 
per  cent  of  all  requests  for  certiorari  filed  by  the  commissions  were 
denied  by  the  Solicitor  General.    That  figure  does  not  include  any  ICC 
cases,  since  they  do  not  require  approval  of  the  Solicitor  General.    The 
special  relationship  of  the  ICC  will  be  discussed  later.    The  37  per  cent 
figure  is  basec  on  the  requests  for  certiorari  sent  to  the  Solicitor  General 
and  not  on  the  total  cases  lost  in  the  Courts  of  Appeals .    A  total  of  9 


3 Special  Subcommittee  on  Legislative  Oversight  of  the  House 
Committee  on  Interstate  and  Foreign  Commerce,  Report,  H.R.  2711,  85th 
Congress,  2d  Session,  January  3,  1959,  p.  10. 
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per  cent  of  all  cases  lost  by  the  independent  commissions  in  the  Courts 
of  Appeal  are  actually  taken  to  the  Supreme  Court  in  the  form  of  requests 
for  certiorari.    The  percentage  is  identical  with  that  of  all  other  cases 
lost  by  the  United  States  in  the  Court  of  Appeals  in  which  certiorari  is 
sought. 

The  influence  of  the  Solicitor  General  over  the  commissions  is 
much  greater  than  that  which  inheres  in  actual  refusal  to  seek  certiorari 
in  37  per  cent  of  the  cases .    The  very  knowledge  that  the  Solicitor 
General  will  refuse  to  seek  certiorari  except  in  special  cases  encourages 
the  commissions  to  be  selective  in  requesting  review.    If  they  are  not 
selective,  the  Solicitor  General  will  exercise  his  option  and  appeal 
none  or  appeal  those  that  he  thinks  are  important,  which  may  not  reflect 
the  best  judgment  of  the  agency.    Early  in  Sobeloff's  tenure,  a  period 
not  covered  by  this  study,  he  told  an  agency  to  decide  which  one  of  the 
cases  on  his  desk  it  really  wished  to  appeal .    This  was  a  peculiar 

Sobeloff  technique  and  according  to  all  evidence  is  not  the  usual  method 

4 
of  determining  which  cases  to  appeal.      Normally  the  commissions  are 

quite  selective.    In  the  five  year  period  covered  by  this  study,  the 

commissions,  excluding  the  ICC,  asked  the  Solicitor  General  to  seek 

certiorari  only  74  times  . 

While  it  is  technically  correct  to  refer  to  the  relationship  of  the 

Solicitor  General  and  the  commissions ,  the  specific  relationship  is 


^Interview  with  Simon  E.  Sobeloff,  Baltimore,  Maryland,  Nov- 
ember, 1961. 
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normally  between  the  Solicitor  General  and  the  General  Counsel  of  the 
commissions.    This  is  a  function  of  the  manner  in  which  the  inde- 
pendent regulatory  agencies  operate .    The  regulatory  agencies  differ 
in  their  operations,  but  a  generalized  pattern  shows  the  commissioners 
of  the  agency  becoming  aware  of  a  problem,  holding  hearings,  and  pro- 
mulgating rules.    Certain  of  the  commissions  such  as  the  National 
Labor  Relations  Board  must  seek  enforcement  of  orders  through  the 
Courts  of  Appeals  if  compliance  is  not  voluntary.    Others,  such  as  the 
Interstate  Commerce  Commission,  have  enforcement  powers,  and  it  is 
necessary  for  the  regulated  party  to  seek  to  overturn  the  decision  in  the 
District  Court. 

The  process  of  fact  finding,  decision-making,  and  judicial 
action  in  either  the  District  Court  or  the  Court  of  Appeals  is  quite 
lengthy.    As  a  result  a  decision  on  the  validity  of  the  order  of  the  com- 
mission may  be  rendered  by  a  court  anywhere  from  one  year  to  four  years 
after  the  commission  made  its  original  determination.    In  the  ensuing 
period  the  commissioners  have  decided  hundreds,  or  thousands,  of  dis- 
putes.    The  responsibility  for  defending  the  decision  of  the  commission 
has  passed  to  the  General  Counsel  and  the  legal  staff  of  the  commission. 
In  some  instances  the  responsibility  is  shared  with  the  Department  of 
Justice.    In  some  cases  the  responsibility  to  defend  the  commission's 
orders  entails  the  power  to  decide  whether  or  not  to  appeal  or  seek 
certiorari,  but  there  is  considerable  difference  in  the  relationship  of  the 
commission  and  their  General  Counsel,  with  the  result  that  the  General 
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Counsels  of  the  National  Labor  Relations  Board  and  the  Federal  Trade 
Commission  are  not  as  determinitive  as  their  counterparts  in  other 
agencies .    During  the  late  Eisenhower  period  the  National  Labor  Relations 
Board  had  a  tendency  to  disregard  the  advice  of  the  legal  staff  and  ask 
the  Solicitor  General  to  seek  certiorari.    In  over  one-half  of  such  re- 
quests the  Solicitor  General  refused  to  seek  certiorari.    On  the  other 
hand.  In  cases  involving  the  Federal  Trade  Commission  certiorari  was 
sought  over  the  objection  of  a  portion  of  the  commissioners  and  the 
General  Counsel.    As  will  be  shown  later,  it  is  significant  that  the 
Antitrust  Division  of  the  Department  of  Justice  also  desired  certiorari. 
The  past  relationship  of  the  General  Counsel  to  the  Department 
of  Justice  or  to  the  Solicitor  General's  Office  is  a  major  element  in  the 
way  that  requests  for  certiorari  authorization  are  channeled.    The 
General  Counsel  of  the  Interstate  Commerce  Commission,  who  had  eight 
years  experience  in  the  Office  of  Solicitor  General,  goes  directly  to  the 

First  Assistant,  Ralph  Spritzer,  who  has  an  interest  in  transportation 

5 
law.      Telephone  communication  is  fairly  common  and  allows  speedy 

decision  and  also  bypasses,  at  least  temporarily,  the  Antitrust  Division. 

An  even  better  example  of  the  personal  element  is  the  change  in  the 

appellate  procedure  of  the  Federal  Power  Commission  after  its  General 

Counsel,  the  same  Ralph  Spritzer,  became  First  Assistant  Solicitor 

General.    The  General  Counsel  was  formerly  head  of  the  Antitrust 
Appellate  Division.    Prior  to  the  elevation  of  Spritzer  the  Commission 

Slnterview,  Washington,  July,  19  55. 
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requested  certiorari  through  the  Civil  Division.  Since  the  First  As- 
sistant was  familiar  with  the  facts  in  the  cases  involving  the  Com- 
mission when  he  took  office,  the  Civil  Division  was  bypassed.    In 

addition  the  FPC  now  submits  a  draft  petition  for  certiorari  as  well  as 

6 
the  request. 

Other  factors  than  the  past  relationship  of  the  General  Counsel 
with  the  Solicitor  General's  Office  also  affect  the  relationship.    The 
prestige  of  an  agency  and  the  interests  of  the  Solicitor  General  are  also 
significant.    The  National  Labor  Relations  Board  is  a  case  in  point.    Ex- 
cept for  a  three  year  period  from  1958  to  19  60  the  NLRB  has  enjoyed  a 
very  high  rating  with  both  the  Solicitor  General  and  the  Supreme  Court. 
The  loss  in  status  during  those  three  years,  coupled  with  Archibald  Coj^s 
expertise  in  labor  law,  led  to  a  slightly  different  relationship  between 
the  agency  and  the  Office .    The  formal  review  procedure  is  still  the 
same,  but  Cox  exercises  somewhat  greater  control  over  the  agency 
than  in  the  past.    One  result  is  that  Cox  is  arguing  more  of  the  NLRB 
cases  in  the  Supreme  Court  than  any  Solicitor  General  of  the  past,  but 
this  is  understandable  in  view  of  his  training  as  a  labor  law  professor. 

In  general  the  relationship  of  the  Solicitor  General  and  the 
General  Counsels  of  the  commissions  is  one  of  mutual  respect.    One 
appellate  counsel,  completely  off  the  record,  stated  that  he  was  happy 
with  the  decisions  of  the  Solicitor  General  regarding  his  agency.    He 
emphasized  that  this  must  be  completely  off  the  record,  since  he  did  not 

^Interview,  Washington,  June,  1963. 
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want  his  Commission  to  know  that  he  agreed  with  the  Solicitor  General's 
decisions.    Another  stated  that  he  had  been  in  disagreement  with  the 
Office  in  only  one  decision  in  over  four  years    but  that  his  Commission 
had  disagreed  on  several  occasions .    At  the  time  of  the  interview  he 
and  the  First  Assistant  had  already  decided  not  to  seek  review  in  a  case 
then  pending  before  consulting  the  Commission,  some  members  of  which 
would  desire  to  take  the  case  to  the  Supreme  Court.    He  was  confident 
that  he  would  prevail . 

The  mutual  respect  and  agreement  is  reenforced  by  the  close 
contacts  of  the  two  groups  and  also  by  position  exchange.    In  addition 
to  the  present  General  Counse'      "  th«=  '.iterstate  Commerce  Commission, 
who  was  in  the  Office  of  Solicitor  Ge..-^ial  for  ten  years,  the  General 
Counsel  of  the  Federal  Power  Commission  has  been  head  of  the  Appellate 
Section  of  the  Antitrust  Division  of  the  Department  of  Justice.    And  as 
stated,  the  present  First  Assistant  Solicitor  Generai  served  as  General 
Counsel  for  the  Federal  Power  Commission  between  his  terms  as  Second 
and  First  Assistant.    From  this  common  experience  the  General  Counsels 
and  the  staff  of  the  Solicitor  General's  office  have  developed  under- 
standing of  each  other's  position.    More  important,  they  have  reached 
basic  agreement  on  the  factors  that  make  a  case  "  certiworthy . " 

The  f  actoE  normally  cited  are: 

1.  a  case  in  which  there  is  only  one  legal  question 
and  not  any  controversy  as  to  facts 

2 .  conflicts  between  the  different  circuits  in  nearly 
identical  cases 
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3.  conflict   within  the  court  of  appeals  itself — a 
good  dissent  may  become  a  majority  opinion 
in  tiie  Supreme  Court 

4.  the  prestige  of  the  judge  writing  the  opinion. 

These  four  factors  are  taken  into  account  in  the  early  stages  of 
consideration  by  both  the  General  Counsel's  office  in  the  commissions 
and  by  the  Solicitor  General's  office.    In  addition  to  these  factors, 
which  serve  as  flags  to  indicate  the  possible  presence  of  a  good  cert- 
iorari case,  three  factors  appear  to  be  determinitive .    They  are: 

1.  importance  of  the  issue — regeirdless  of  the  accuracy 
of  the  commission's  position,  review  will  not  be 
sought  unless  it  materially  affect  the  operation  of  the 
agency 

2 .  tiie  known  attitude  of  the  Supreme  Court  toward  the 
activity,  agency,  or  area  of  law 

3.  most  important,  the  possibility  of  winning  the  case — 
it  is  better  to  lose  many  times  in  the  Courts  of  Appeal 
on  an  issue  than  to  lose  once  in  the  Supreme  Court. 

Presumably  the  seven  factors  are  linear,  cumulative,  and  the 
higher  the  score  the  greater  the  possibility  that  certiorari  will  be  sought. 
The  first  three  fectors,  i.e.,  singleness  of  issue  and  absence  of  factual 
dispute ,  conflict  between  circuits ,  and  conflict  within  the  Court  of 
Appeals  rendering  the  decision,  are  subject  to  empirical  study.    The 
formal  status  of  the  judge,  i.e..  Chief  Judge,  Circuit  Judge,  retired 
Supreme  Court  Justice,  or  District  Court  Judge,  can  also  be  empirically 
tested  although  this  does  not  necessarily  correspond  to  the  real  stature 
of  the  judge  in  the  eyes  of  his  colleagues  or  of  the  Solicitor  General . 

On  the  singleness  of  issue  and  absence  of  factual  conflict  there 
is  no  doubt.    Only  cases  without  factual  controversies  were  sent  to  the 
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Solicitor  General  with  the  request  that  he  ask  the  Supreme  Court  for  cert- 
icxari.    Weight  of  evidence,  which  is  technically  a  legal  factor  but  is 
in  reality  a  factual  question,  was  never  a  decisive  or  significant  factor. 
Several  cases  involving  broadness  of  orders  were  subjects  of  requests  . 
However,  this  is  a  legal  and  not  a  factual  question. 

Due  to  considerations  of  time  no  attempt  was  made  to  determine 
&x>m  tiie  reported  cases  in  the  Federal  Reporter,  2nd,    that  a  conflict  in 
circuits  was  or  was  not  present.    This  was  considered  unnecessary  for 
two  reasons .    Presumably  such  a  conflict  would  have  been  noted  in  the 
files  which  are  the  basis  of  this  study.    Secondly,  a  study  of  the  non- 
agency  cases  for  the  five  year  period  shows  a  consistent  strategy  deve- 
loped by  every  Solicitor  General  to  attempt  to  develop  a  conflict  between 
circuits .    In  several  cases  authorization  to  seek  certiorari  was  withdrawn 
after  an  expected  conflict  in  circuits  failed  to  materialize .    In  view  of 
the  importance  of  conflict  of  circuits  in  the  non-agency  case^  it  may  be 
reasonably  assumed  that  it  was  a  major  factor  in  the  commission  cases . 

The  study  revealed  that  the  formal  status  of  the  judge  is  not 
significant  in  the  determination  to  seek  or  not  to  seek  review.    The 
Chief  Judge  of  the  circuit  has  his  decision  reviewed  at  a  slightly  higher 
percentage  than  the  other  members  of  the  court,  but  despite  the  per- 
centage differential  the  results  are  not  statistically  significant. 

However,  dissents  within  the  Court  of  Appeals  rendering  judg- 
ment are  significant.    The  Solicitor  General  acquiesed  in  the  inde- 
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pendent  commissions'  request  for  review  in  62  per  cent  of  the  cases 
with  unanimous  verdicts  in  the  Courts  of  Appeal  and  in  90  per  cent  of 
the  cases  in  which  there  was  a  dissent. 

The  four  factors  already  discussed  are  factual  in  nature,  and  it 
is  possible  to  determine  the  amount  of  acreement  between  the  Solicitor 
GSeneral  and  the  commissions  on  those  factors.    The  remaining  three 
factors  most  often  suggested  as  determining  factors  are  much  more  sub- 
jective.   These  factors,  i.e.,  attitude  of  the  Supreme  Court  toward  the 
commission  or  area  of  law,  the  importance  of  the  issue,  and  the  pxjssi- 
bility  of  winning,  are  largely  subjective.    It  is  argued  that  the  Solicitor 
General's  office,  which  is  in  almost  daily  contact  with  the  Supreme 
Court,  develops  some  expertise  in  determining  what  the  Court  is  likely 
to  do  and  is  more  competent  in  guessing  than  the  commissions.    This 
point  is  not  beyond  debate.    The  commissions  keep  score  as  well  as 
the  Solicitor  General,  and  because  of  the  narrowness  of  their  subject 
area,  may  have  better  insight.    The  same  argument  is  plausible  in  regard 
to  the  attitude  of  the  Supreme  Court  toward  the  Commissions .    For 
example,  it  was  no  secret  to  the  National  Labor  Relations  Board  during 
1958-61  that  it  was  doing  poorly  in  the  Court.    Despite  this  the  Solicitor 
General  argued  that  the  NLRB,  in  order  to  improve  its  image  with  the 
Supreme  Court,  should  not  seek  certiorari  until  it  had  a  really  out- 
standing case.    Needless  to  say,  the  Board  thought  it  had  such  an  ex- 
ceptional case. 

The  real  issue  in  the  relationship  of  the  Solicitor  General  and 
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the  independent  commissions  is  not  one  of  the  differences  in  judgment 
as  to  the  possibility  of  securing  a  writ  of  certiorari  and  winning  the  case 
In  the  Supreme  Court.    The  real  issue  is  the  degree  to  which  policy  con- 
siderations enter  into  the  decisions  .    An  attempt  was  made  to  study  this 
in  two  ways .    First  an  attempt  was  made  to  correlate  the  refusal  of 
access  in  certain  policy  areas,  namely,  labor,  power,  and  antitrust,  with 
the  Solicitor  General  on  the  assumption  that  Rankin  and  Cox  as  political 
appointees  would  reflect  the  policy  of  the  Eisenhower  and  Kennedy  ad- 
ministrations.    This  attempt  was  unsuccessful  due  to  the  small  sample 
and  the  further  problem  that  the  composition  of  the  commissions  changed 
significantly  during  the  period  when  Rankin  was  Solicitor  General. 

However,  a  different  test  resulted  in  a  significant  conclusion. 
Using  only  those  cases  where  a  division  of  the  Justice  Department  took 
a  position  on  an  agency  request,  it  was  obvious  that  the  Justice  De- 
partment has  a  veto,  which  may  be  absolute,  over  an  agency  request. 
In  no  instance  where  a  division  of  the  Justice  Department  opposed 
seeking  certiorari  was  the  agency  allowed  to  seek  certiorari .  There  were 
ten  such  cases .    In  13  of  the  16  cases  where  the  Justice  Department 
supported  certiorari  it  was  sought.    Stating  this  another  way,  the  Ap- 
pellate Divisions  of  the  Justice  Department  exercised  the  veto  in  every 
case  where  it  sought  to  exercise  it,  and  this  accounts  for  10  of  the  total 
23  refusals  made  by  the  Solicitor  General. 

The  Department  of  Justice  makes  no  secret  of  the  fact  that  it 
opposes  the  decisions  of  other  agencies  that  conflict  with  what  it 
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considers  to  be  wise  policy.    In  November,  1961,  a  new  section  of  the 
Antitrust  Division  was  created  to  represent  the  public  interest  in  pre- 
serving a  free  and  competitive  economy  when  issues  of  competition  are 

involved  in  proceedings  before  executive,  administrative,  and  regulatory 

7 

agencies . 

Prior  to  the  creation  of  this  section  an  informal  division  of  labor 

existed  within  the  Antitrust  Division  to  deal  with  agency  cases .    In  1958 

the  Division  persuaded  Solicitor  General  Rankin  not  to  support  the  Federal 

Maritime  Board  in  the  case  of  Pacific  Far  East  Line  v.  Federal  Maritime 

Board,    363  U.S.  827,  certiorari  denied.    As  the  Division  explained  the 

case: 

Under  the  system ^  shippers  who  signed  exclusive 
patronage  agreements  with  the  conference  were 
charged  less  for  the  same  service  than  shippers   . 
who  refused  to  sign  such  agreements.    The  Federal 
Mciritime  Board's  approval  of  such  system  has  been 
consistently  opposed  by  the  Division.    This  is  the 
first  ruling  by  the  Supreme  Court  confirming  the  per 
se  illegality  of  the  system.^ 

The  activity  of  the  Solicitor  General  and  the  Department  of 

Justice  is  not  limited  to  the  economic  sphere.    Both  have  justice  as  a 

primary  interest  and  are  willing  to  oppose  an  agency  when  the  practices 

of  the  agency  seem  to  be  devoid  of  the  necessary  element  of  fairness . 

One  such  case  is  Sangamon  Valley  Television  Corp.     v.  United  States 

and  FCC,  358  U.S.  49  (1959),  in  which  the  Supreme  Court  stated  it  was 


^Annual  Rppnrt  of  thfi  Attorney  General.  1962,   p.  100. 


^Ibid . ,   1958,  p.  108. 
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"In  substantial  agreement  with  the  recommendations  of  the  Department 
of  Justice."    The  case  involved  ex  parte,  off  the  record,  presentation 
of  a  private  party's  case  for  giving  it  a  television  channel,  and  the 
Government  contended  that  the  procedure  was  not  fair. 

The  Sangamon  Valley  Television  Corp.  case  required  the  Solicitor 
General  to  use  the  device  of  direct  opposition  to  an  agency  position. 
Since  the  agency  had  won  in  the  Court  of  Appeals,  there  was  no 
possibility  of  keeping  the  case  from  the  Supreme  Court.    This  points 
up  one  of  the  real  weaknesses  of  the  power  of  the  Solicitor  General  in 
his  control  of  both  administrative  and  regulatory  litigation;  he  is  in- 
volved only  when  the  Government  has  lost  and  not  when  it  has  won.    In 
a  case  involving  the  Department  of  Justice  he  could  limit  the  issues  on 
which  the  decision  could  be  defended,  or  he  could  take  the  more  drastic 
step  of  acknowledging  that  the  government  should  not  have  won  and 
"confess  error"  to  the  Court.    However,  this  is  not  practical  in  a  case 
where  an  agency  is  involved,  and  direct  opposition  is  the  only  recourse 
unless  the  decision  of  the  commission  is  to  represent  the  position  of  the 
Goverrunent. 

In  addition  to  direct  opposition  and  refusal  to  allow  a  commission 

to  seek  certiorari  there  are  other  techniques  of  control  open  to  the 

Solicitor  General  when  he  is  unwilling  to  adopt  an  agency  position.    The 

total  range  of  opposition  is  as  follows: 

1.    direct  opposition  to  the  commission's  position  in 
the  Supreme  Court 
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2.  authorization  to  seek  certiorari  with  a  memorandum 
to  the  Court  as  to  why  the  Solicitor  General  does 
not  think  certiorari  is  necessary 

3.  authorization  to  seek  certiorari  with  a  counter 
authorization  to  another  agency  to  oppose 
certiorari 

4.  authorization  to  seek  certiorari  with  a  counter 
authorization  to  oppose  certiorari  and  the  Solicitor 
General  then  supporting  or  opposing  the  request 

5.  authorization  to  seek  certiorari  without  the 
participation  of  the  Solicitor  General 

It  might  appear  that  the  last  level  is  not  one  of  opposition  but 
of  neutrality.    Such  is  not  the  case.    The  Supreme  Court  expects  the 
Solicitor  General  to  support  the  request,  and,  if  he  does  not,  the 
Supreme  Court  is  unlikely  to  grant  certiorari.    Gouin  v.  U.S.,  356  U.S. 
676  (1957),  is  a  case  involving  the  Interstate  Commerce  Commission 
where  the  tactic  was  very  successful. 

One  of  the  more  unusual  tactics  utilized  by  the  Solicitor  General 
is  to  present  both  sides  of  the  issue  to  the  Court  and  then  state  his  own 
view.    St.  Regis  Paper  Company  v.  the  Federal  Trade  Commission  /  368 
U.S.  208, is  a  case  of  this  type.    The  Federal  Trade  Commission  sought 
•  to  subpoena  the  duplicate  or  reports  made  to  the  Census  Bureau  by  the 
St.  Regis  Paper  Company.    The  law  specifically  states  that  the  reports 
made  to  the  Census  Bureau  are  confidential  but  says  nothing  about 
duplicate  copies  kept  in  the  company  records  .    The  Census  Bureau  in- 
sisted that  any  meaningful  interpretation  of  the  law  exempted  the  du- 
plicates as  well  as  the  originals ,  but  the  Antitrust  Division  of  the 
Justice  Department  agreed  with  the  Federal  Trade  Commission.    Solicitor 
General  Cox  presented  both  the  arguments  of  the  FTC  and  the  Census 
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Bureau  to  the  Supreme  Court,  then  stated  that  since  the  Government  was 

so  badly  divided  on  the  subject  he  thought  he  should  present  his  personal 

position  which  agreed  with  the  Census  Bureau.    According  to  one  ob- 

serven 

At  this.  Justice  Frankfurter  spluttered  angrily,  "How 
do  you  expect  us  to  decide  this  matter  if  you  can't 
even  get  an  agreement  inside  the  Justice  Department?" 
"Oh,  Mr.  Justice,"  said  Cox  with  a  broad  grin,  "if 
the  dispute  were  only  inside  the  Justice  Department, 
I'm  sure  I  could  settle  it."^ 

The  Supreme  Court  settled  the  case  but  contrary  to  the  way  that 
Cox  would  have  settled  it.    The  Court  found  that  the  duplicate  copies 
were  not  exempt  from  investigation.    Justice  Frankfurther  was  in  the 
majority. 

During  the  five  year  period  under  investigation  there  were  four 
authorizations  for  agencies  to  proceed  alone — one  for  the  National  Labor 
Relations  Board,  one  for  the  Federal  Maritime  Board,  and  two  for  the 
Federal  Trade  Commission.    In  all  the  cases  certiorari  was  not  granted, 
or  a  summary  decision  was  issued  supporting  the  adverse  decision 
below.    It  is  apparent  that  for  all  practical  purposes  the  decision  not  to 
support  the  agency  is  a  decision  to  oppose. 

A  Type  n  case  was  presented  in  the  United  Rubber  Workers  v. 
National  Labor  Relations  Board .^  362  U.S.  329.     The  case  involved  a 
conflict  between  the  Fourth  Court  of  Appeals  and  the  District  of  Columbia 
Court  of  Appeals  as  to  the  rights  of  a  minority  union  to  picket.    The 


^Quoted  in  James  E.  Clayton,  The  Making  of  Justice ,  (New  York: 
E.  P.  Dutton  &  Co.,  1964),  p.  155. 
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Solicited  General  did  not  think  that  the  case  should  be  heard  by  the 
Sufx^me  Court  since  the  contested  section  had  since  been  amended.    The 
National  Labor  Relations  Board  insisted  on  appeal,  and  it  was  decided  to 
compromise.    A  joint  memorandum  was  prepared  stating  both  the  Board's 
position  that  the  issues  were  worthy  of  certiorari  and  the  Solicitor 
General's  contention  that  the  case  should  be  remanded  to  the  Board  for 
reconsideration  in  the  light  of  the  1959  amendments  to  the  Labor  Relations 
Act.    The  Supreme  Court  chose  the  alternative  offered  by  the  Solicitor 
General  and  remanded  the  case. 
The  Solicitor  General  and  the  Interstate  Commerce  Commission 

As  stated  earlier,  the  Interstate  Commerce  Commission  has  a 
special  status  in  that  it  is  the  only  agency  with  effective  independent 
access  to  the  Supreme  Court,  i.e. ,  it  does  not  have  to  secure  the 
approval  of  the  Solicitor  General  to  seek  review.    There  are  two  ad- 
ditional complicating  factors.    First,  unlike  the  other  regulatory  com- 
missions where  the  suit  is  between  a  private  party  and  a  commission  and 
the  United  States  is  not  involved,  the  United  States  is  by  statute  a 
party  in  every  Interstate  Commerce  Commission  case,  with  all  the  rights 
of  any  other  party.    Second,  unlike  other  commissions  the  ICC  is  always 
the  defendant  in  the  initial  action,  and  the  initial  action  is  heard  before 
a  three  judge  District  Court  rather  than  a  Court  of  Appeals.    A  decision 
from  the  District  Court,  if  the  government  loses,  lies  directly  to  the 
Supreme  Court  of  the  United  States  and  not  to  a  Court  of  Appeals . 

The  most  obvious  conflict  between  the  Executive  Branch  and  the 
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Interstate  Commerce  Commission  occurs  when  an  order  of  the  Com- 
mission affects  the  interests  of  the  United  States  as  a  shipper.    In  two 
cases  the  United  States  has  instituted  legal  proceedings  to  set  aside 
orders  of  the  Commission  which  adversely  affected  it.    In  1956  in  United 
States  V.  Interstate  Commerce  Commission.  352  U.S.  188  (1955),  the 
Army  challenged  an  order  which  refused  a  rate  reduction  for  rail  trans- 
portation.   Again  in  1952  there  was  a  similar  dispute,  this  time  in- 
volving the  Defense  Department,  which  had  to  be  resolved  by  the  Court 
of  Appeals  in  the  case  of  United  States  v.  United  States  and  the  Inter- 
state Commerce  Commission,  309  F2d  545  (1952),  after  the  Supreme 
Court  remanded  the  case  to  the  ICC  for  a  final  determination  of  the 
nature  of  incendiary  bombs  . 

A  second  type  of  conflict  between  the  Solicitor  General  and  the 
Interstate  Commerce  Commission  is  one  where  the  United  States  is  not 
•the  plaintiff,  but  rather  the  powers  or  policies  of  the  executive  branch 

are  affected  by  the  position  of  the  ICC.    Most  of  the  cases  of  this  type 

10 

involved    the  Department  of  Agriculture  . 

During  the  period  under  study  no  case  of  this  type  involving  the 
ICC  reached  the  courts.    One  decision  to  oppose  the  ICC  in  the  District 
Court  was  made ,  but  the  case  did  not  come  to  trial . 

The  Solicitor  General  is  not  limited  to  intervention  in  those 


^^Typical  is  Utah  Poultry  and  Farmers  Cooperative  v.  U.S.,  350 
U.S.  162  (1954). 

llCommitments  to  the  Office  prevent  the  presentation  of  further 
facts  on  this  case. 
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cases  where  a  decision  of  the  Commission  is  contrary  to  the  pecuniary 
or  jurisdictional  interests  of  the  United  States.    In  view  of  the  fact  that 
the  statutory  defendant  in  all  ICC  cases  is  the  United  States  of  America, 
the  Solicitor  General  is  very  reluctant  to  allow  what  he  considers  unwise 
policy  of  the  Commission  to  be  presented  as  the  policy  of  the  United 
States.    On  occasion  the  Solicitor  General  will  oppose  a  decision  of  the 
Commission  on  the  ground  that  it  is  contrary  to  the  policy  of  the  United 
States.    The  best  example  of  this  is  a  case  outside  the  temporal  scope 
of  this  paper.    In  the  midst  of  the  developing  segregation  crisis  in  1950, 
the  ICC  upheld  a  Southern  Railway  regulation  requiring  segregation  in 
the  dining  cars . 

The  Solicitor  General  sucessfuUy  opposed  the  ICC  decision  in 
the  Supreme  Court  in  Henderson  v.  U.S. ,  339  U.S.  815  (1950) .    It  is 
clear  that  the  Solicitor  General  considers  the  independence  of  the  ICC 
to  be  a  two  way  street  which  gives  him  freedom  to  challenge  the  Com- 
mission whenever  he  feels  that  it  has  made  an  erroneous  decision. 

Another  significant  case  of  the  same  type  is  Interstate  Commerce 

Commission  v.  T-T  Transport  Co. ,368  U.S.  81.    This  involved  a  basic 

policy  of  the  Commission  and  appeared  to  the  Solicitor  General  and  the 

Supreme  Court  to  be  an  attempt  by  the  Commission  to  protect  the  status 

quo  in  an  area  by  forcing  the  prospective  contract  carrier  to  show  the 

inadequacy  of  the  common  carriers  in  the  area  and/or  their  unwillingness 

to  expand  to  meet  increased  demand. 

In  addition  to  the  direct  opposition  to  the  Commission  there  is 
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the  abstinence  technique.    The  Solicitor  General  can  merely  do  nothing. 
This  forces  the  Commission  to  proceed  alone  with  the  result  that  the 
Court  is  likely  to  issue  a  memoranduam  decision  opposed  to  the  Com- 
mission.   The  fact  is  that  the  Supreme  Court  expects  to  find  the  Solicitor 
General's  name  on  every  government  brief,  and  if  it  is  not  present  the 
Commission  will  have  difficulty  in  its  presentation.    A  representative 
case  is  Gouin  v .  U.S..  356  U.S.  676  (1957),  in  which  the  Supreme 
Court  in  per  curiam  decision  affirmed  the  adverse  decision  of  the 
District  Court. 

The  Solicitor  General  may  also  authorize  an  executive  de- 
partr.ient  to  present  its  case  against  the  ICC  position  v/ithout  himself 
talcing  an  active  part.    Tl.is  practice  is  very  rare.    Presumably  the 
practice  is  used  when  the  Solicitor  General  is  unsure  of  the  issue  and  is 
not  willing  to  oppose  the  ICC.    There  are  so  few  cases  of  this  type  that 
it  is  impossible  to  draw  any  conclusions  as  to  the  reaction  of  the 
Supreme  Court  to  ■•::a  tactic.    The  relationship  of  the  Solicitor  General 
with  the  Interstate  CIo  amerce  Commission  is  slightly  different  than  that 
with  the  other  regulatory  cDmrr.'.ssion  as  a  result  of  the  ICC's  inde- 
pendent access  to  the  Supreme  Court.    However,  the  difference  is  largely 
one  of  law  rather  than  of  fact.    Although  the  ICC  does  not  have  to  secure' 
the  approval  of  the  Solicitor  General  to  appeal  to  the  Supreme  Court,  it 
always  informs  the  Olfice  of  its  desires  and  attempts  to  get  approval, 
for  that  approval  is  necessary  if  the  Commission  is  to  prevail  in  the 
Supreme  Court. 
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The  "independence"  of  the  Interstate  Commerce  Commission  in- 
vites comparison  with  the  status  of  the  other  regulatory  commissions. 
Judging  from  the  Harris  Subcommittee  reports,  the  other  commissions 

envy  the  freedom  of  the  ICC,  and  the  ICC  wishes  to  remove  some  of  its 

12 
shackles.        The  General  Counsel  of  the  Interstate  Commerce  Com- 
mission, Robert  Ginnane,  urges  that  the  United  States  be  removed  as 
the  automatic  party  defendant  in  every  ICC  case.    Although  often 
nothing  more  dian  a  matter  of  form,  the  approval  of  the  Department  of 
Justice  must  be  secured  for  all  actions  in  the  courts.    The  necessary 
process  of  discussion  takes  time  and  adds  little  to  the  presentation  of 
the  case.    Therefore,  he  contends  that  the  United  States  should  be 

removed  as  a  party  in  the  cases,  but  retain,  as  it  presently  does  in 

13 
all  cases  in  any  court,  the  right  to  intervene  in  any  particular  case. 

The  Department  of  Justice  probably  would  not  object  to  the  re- 
moval of  the  United  States  as  a  party  defendant,  but  it  would  object  to 

freedom  of  access  to  the  Supreme  Court  for  all  of  the  independent  regu- 

14 
latory  commissions.        There  can  be  little  doubt  that  the  decision  to 

refuse  to  seek  certiorari  is  based  on  policy  considerations,  and  the 

Department  would  not  willingly  give  up  that  element  of  control. 


l^Special  Subcommittee  on  Legislative  Oversight  of  the  House 
Committee  on  Interstate  and  Foreign  Commerce,  Report,  H.R.  2711,  85th 
Congress,  2d  Session,  January  3,  19  59,  p.  10. 

13 
Interview,  Washington,  D.C.,  July,  1965. 

^^Interview,  Washington,  D.C.,  November,  1962. 
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An  act  of  Congress  granting  the  regulatory  commissitms  inde- 
pendent access  to  the  Supreme  Court  would  change  the  pcwers  of  the 

commissions  to  an  imperceptible  degree  unless  two  othet  factors  are  also 

\ 

changed.    Those  two  factors  are  the  attitude  of  the  Court  and  the  attitude 
of  the  Solicitor  General.    As  long  as  the  Court  has  its  present  attitude, 

I 

which  requires  the  Solicitor  General  to  acquiese  in  a  request  for  appeal 
or  certiorari  before  the  writ  will  be  granted,  an  act  of  Congress  will 
accomplish  little,  unless  the  act  is  so  broad  as  to  prevent  intervention 
by  the  Solicitor  General,  which  is  highly  unlikely.    In  addition  to  a 
change  in  the  Court's  attitude,  the  Solicitor  Generei  must  also  determine 
not  to  interfere  with  litigation  by  the  agencies.    The  crucial  element  in 
the  power  of  the  Solicitor  General  over  the  independent  regulatory  com- 
missions is  not  the  acts  of  Congress  but  rather  the  expectation  of  the 
Court.    This  is  clearly  revealed  by  an  examination  of  the  cases  in- 


/ 


volving  the  ICC . 

During  the  five  year  period  under  investigation  only  seven  de- 
cisions were  made  in  the  Solicitor  General's  office  regarding  positions 
of  ICC  cases.    In  four  of  the  seven  a  broad  scale  decision  was  made  to 
support  the  ICC  lead.    In  one  of  these  the  ICC  decided  not  to  seek 
appeal,  and  the  United  States  agreed. 

One  of  the  three  refusals  to  support  the  ICC  lead  is  quite  under- 
standable.   The  case  has  the  title.  United  States  v.  United  States,  the 
Interstate  Commerce  Commission,  and  Northern  Pacific  Railroad.    In  one 
of  the  remaining  cases  the  Justice  Department,  with  the  prior  approval 
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of  the  Solicitor  General,  opposed  the  position  of  the  ICC  in  District 
Court.    In  the  other  the  Solicitor  Gerieral  supported  the  General  Counsel 
and  a  minority  of  the  Commission  and  refused  to  join  in  the  brief.    The 
decision  was  upheld  in  a  per  curiam    decision  by  the  Supreme  Court. 

It  is  apparent  from  these  cases  that  the  independence  of  the  ICC 
is  a  two-edged  sword  and  that  freedom  from  control  can  open  the  com- 
mission to  attack.    Excluding  the  case  of  United  States  v.  Interstate 
Commerce  Commission     from  computation,  the  ICC  was  opposed  by  the 
Solicitor  General  in  33  per  cent  of  the  cases .    The  other  independent 
regulatory  agencies  were  refused  certiorari  applications  in  37  per  cent  of 
the  cases.    There  is  no  statistically  significant  difference  between  the 
"independent"  ICC  and  the  other  regulatory  agencies.    While  it  is 
possible  that  there  are  qualitative  and  not  quantitative  differences, 
there  is  no  evidence  of  this .    The  opposition  to  the  Interstate   Commerce 
Commission  is  always  on  policy  grounds  rather  than  on  grounds  of 
appellate  strategy,  whereas  the  veto  of  the  other  commissions'  request 
for  certiorari  is  based  on  both  policy  grounds  and  strategy.    It  is  ap- 
parent from  the  data  that  the  Solicitor  General  opposes  the  seeking  of 
certiorari  by  the  agencies  that  must  go  through  him  on  policy  grounds  to 
a  lesser  degree  than  he  opposes  the  ICC  on  policy  grounds.    However, 
projection  of  these  data  into  a  condition  where  other  agencies  have 
Independent  access  to  the  Supreme  Court  would  add  another  element  that 
cannot  be  controlled  for  and  that  would  make  any  futiire  projections  mere 
speculation. 


71-846   O  -  76  -  42 
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In  conclusion,  the  argument  that  removal  of  the  power  of  the 
Solicitor  General  to  veto  requests  for  certiorari  by  independent  com- 
missions would  prevent  him  from  making  policy  decisions  is  based  on  a 
false  assumption.    Unless  his  power  to  oppose  in  the  Supreme  Court  is 
curbed,  and  unless  the  Court  changes  its  attitude,  the  Solicitor  General 
will  still  be  more  determinative  in  making  the  decision  than  the  agency. 
However,  it  is  true  that  the  Office  would  no  longer  make  strategy 
decisions  or  decide  if  the  facts  and  law  of  the  case  warrant  certiorari, 
and  this  could  conceivably  allow  the  agency  to  create  a  better  strategy 
in  dealing  with  the  Supreme  Court.    In  the  final  analysis,  the  proper 
relationship  of  the  Solicitor  General  and  the  independent  regulatory  com- 
missions is  determined  only  by  a  decision  as  to  the  proper  relationship 
of  the  executive  branch  and  the  commissions .    Until  the  latter  rela- 
tionship can  be  definitely  stated,  the  former  cannot.    In  the  meanwhile, 
with  the  tacit  approval  of  the  Supreme  Court,  the  Solicitor  General  will 
continue  to  act  as  a  mediator  and  governor  in  the  interdepartmental 
conflicts. 
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Exhibit  106 

(31  Op.  475) 

Department  of  Justice, 

May  6,  1919. 

Sib:  I  have  the  honor  to  acknowledge  receipt  of  your  letter  of  March  10 
last,  requesting  an  opinion  on  the  following  questions : 

(1)  Is  the  salary  paid  by  the  United  States  to  the  President  subject  to  the 
income  tax  imposed  by  the  Revenue  Act  of  1918?  and  (2)  are  salaries  paid 
by  the  United  States  to  Federal  judges  subject  to  the  income  tax  imposed  by 
the  Revenue  Act  of  1918?  (40  Stat.  1057.) 

The  request  is  accompanied  by  an  opinion  of  the  Solicitor  of  Internal  Rev- 
enue, in  which  he  refers,  among  other  things,  to  an  opinion  by  one  of  my 
predecessors  in  1869,  published  in  13  Op.  161,  and  reaches  the  conclusion  that, 
so  long  as  that  opinion  is  unmodified,  (a)  a  tax  should  be  levied  on  the  salary 
of  the  President  under  the  Act  of  September  8,  1916,  and  under  no  other  law, 
and  (b)  a  tax  should  be  levied  only  on  the  salaries  of  those  Federal  judges 
who  have  taken  office  after  the  passage  of  the  Revenue  Act  of  1918. 

Ordinarily,  I  would  be  content  to  say  that  it  is  not  within  the  province 
of  the  Attorney  General  to  declare  an  Act  of  Congress  unconstitutional — at 
least,  where  it  does  not  involve  any  conflict  between  the  prerogatives  of  the 
legislative  department  and  those  of  the  executive  department — and  that  when 
an  act  like  this,  of  general  application,  is  passed  it  is  the  duty  of  the  executive 
department  to  administer  it  until  it  is  declared  unconstitutional  by  the  courts. 

Since,  however,  the  Solicitor  of  Internal  Revenue  has  based  his  advice  to 
you  upon  an  opinion  by  a  former  Attorney  General,  it  is  perhaps  necessary,  or 
at  least  proper,  that  I  express  an  opinion  on  the  questions  submitted. 

Each  of  the  acts  passed  since  1913  levying  an  income  tax,  except  the  Reve- 
nue Act  of  1918,  which  was  approved  February  24,  1919,  expressly  exempted 
from  the  tax  the  salary  of  the  President  during  the  term  for  which  he  had 
been  elected  at  the  time  of  the  passage  of  the  act  and  also  the  salaries  of  all 
judges  then  in  office.  The  Act  of  February  24,  1919,  in  levying  a  tax  upon  the 
net  income  of  individuals,  provides  that  the  net  income  shall  be  the  gross  in- 
come less  certain  deductions  and  subject  to  certain  exemptions,  and  defines 
"gross  income"  as  including  "gains,  profits,  and  income  derived  from  salaries, 
wages,  or  compensation  for  personal  service  (including  in  the  case  of  the 
President  of  the  United  States,  the  judges  of  the  Supreme  and  inferior  courts 
of  the  United  States  *  *  *  the  compensation  received  as  such)  *  *  *."  (40  Stat. 
1065.)  The  question  therefore  is  whether  Congress,  in  levying  an  income  tax, 
may  constitutionally  require  the  salaries  of  these  officials  to  be  included  in 
their  gross  income  from  which  the  deductions  and  exemptions  allowed  to  all 
other  individuals  shall  be  deducted  in  order  to  ascertain  the  amount  upon 
which  they  shall  pay  an  income  tax.  The  sections  of  the  Constitution  involved 
in  an  answer  to  your  questions  are : 

(1)  Article  I,  section  8.  "The  Congress  shall  have  Power  To  lay  and  collect 
Taxes,  Duties,  Imposts  and  Excises,  *  *  *." 

(2)  The  Sixteenth  Amendment,  which  is  as  follows: 

"The  Congress  shall  have  power  to  lay  and  collect  taxes  on  incomes,  from 
whatever  source  derived,  without  apportionment  among  the  several  States,  and 
without  regard  to  any  census  or  enumeration." 

Under  these  provisions,  it  can  not  be  doubted  that  Congress  may  levy  an 
income  tax  on  all  incomes  received  from  any  source  unless  the  broad  power 
thus  conferred  is  limited  by  some  other  provisions  of  the  Constitution.  The 
only  other  provision  which  can,  by  any  possibility,  affect  the  right  to  include 
the  salaries  of  the  officials  mentioned  in  their  gross  incomes  for  the  purposes 
of  taxation  are  the  following : 

Article  II,  Section  1.  "The  President  shall,  at  stated  Times,  receive  for  his 
Services,  a  Compensation,  which  shall  neither  be  encreased  nor  diminished 
during  the  Period  for  which  he  shall  have  been  elected,  and  he  shall  not  re- 
ceive within  that  Period  any  other  Emolument  from  the  United  States  or  any 
of  them. 

Article  III,  Section  i.  "  *  *  *.  The  Judges,  both  of  the  supreme  and  inferior 
Courts,  shall  hold  their  Offices  during  good  Behaviour,  and  shall,  at  stated 
Times,  receive  for  their  Services,  a  Compensation,  which  shall  not  be  dimin- 
ished during  their  Continuance  in  Office." 
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The  question  is  whether  these  sections  so  limit  those  conferring  the  taxing 
power  that  Congress  is  not  only  denied  the  right  to  directly  diminish  the  com- 
pensation of  these  officials  during  their  respective  terms,  but  is  also  without 
power  to  so  frame  a  general  income  tax  law  that  the  undiminished  compensa- 
tion so  received  shall  be  taken  into  consideration  in  determining  the  amount 
of  tax  they  shall  pay. 

In  the  opinion  referred  to  above,  while  Attorney  General  Hoar,  in  1869,  did 
express  the  view  that  no  income  tax  could  lawfully  be  imposed  upon  the  salary 
of  the  President  or  any  judge  in  office  at  the  time  the  statute  was  passed,  it 
can  not  be  said  that  he  advised  that  a  statute  plainly  attempting  to  impose 
such  a  tax  should  be  ignored  by  the  executive  department  because  unconstitu- 
tional. The  laws  then  in  force  merely  taxed  generally  "the  salaries  of  all  civil 
officers  of  the  United  States."  What  was  said  of  the  power  of  Congress  was 
said  in  the  course  of  a  review  of  the  statutes  for  the  purpose  of  ascertaining 
the  legislative  intent.  And  the  conclusion  reached  was  that  Congress  did  not 
intend  to  embrace  the  salaries  of  the  officials  in  question  in  the  general  phrase 
"all  salaries  of  civil  officers."  The  advice  given,  therefore,  was  based  rather 
upon  a  constructioji  of  the  statutes  than  upon  their  unconstitutionality. 

In  1863  Chief  Justice  Taney  addressed  a  letter  to  Hon.  Salmon  P.  Chase, 
then  Secretary  of  the  Treasury,  afterwards  Chief  Justice,  asserting  the  uncon- 
stitutionality of  an  act  requiring  an  income  tax  to  be  deducted  from  the  sal- 
aries of  judges.  No  notice  appears  to  have  been  taken  of  this  letter,  and  later 
it  was  ordered  to  be  entered  on  the  records  of  the  court,  and  still  later  it  was 
published  as  an  api>endix  to  157  U.  S.  at  page  701. 

In  the  case  of  Pollock  v.  Farmers  Loan  d  Trust  Co.,  157  U.  S.  429,  Mr.  Jus- 
tice Field  expressed  the  same  views,  in  a  separate  opinion,  stating  the  consti- 
tutional objections  to  the  Income  Tax  Act  then  under  consideration.  Nothing, 
however,  was  cited  by  way  of  authority,  except  the  opinion  of  Attorney  General 
Hoar  and  the  letter  of  Chief  Justice  Taney,  above  mentioned. 

Although  the  views  of  Chief  Justice  Taney  and  Mr.  Justice  Field  on  a  ques- 
tion of  this  kind  are  always  entitled  to  great  weight,  these  views,  as  above 
indicated,  were  expressed  extrajudicially  and  can  not  be  regarded  as  a  judicial 
determination  of  the  question. 

In  the  case  of  Dobbins  v.  Commissioner  of  Erie  County,  16  Pet.  434,  the 
power  of  a  State  to  tax  the  salaries  of  officers  of  the  United  States  was  denied. 
But  this  decision  re.sted  upon  the  want  of  power  in  the  one  sovereignty  to  tax 
the  agencies  of  government  of  the  other,  a  principle  entirely  foreign  to  the 
present  discussion. 

There  is  no  reported  case  in  which  the  Federal  courts  have  dealt  directly 
with  the  question  now  involved,  and  it  must  therefore  be  treated  as  one  which 
has  not  been  authoritatively  determined. 

The  Constitutions  of  nearly,  if  not  all,  the  States  contain  provisions  more 
or  less  similar  to  those  quoted  above  from  the  Federal  Constitution.  But  the 
decisions  of  the  courts  of  the  various  States  throw  very  little  light  upon  the 
question.  Only  in  the  States  of  North  Carolina,  Louisiana,  Pennsylvania,  and 
Wisconsin  do  the  provisions  in  question  appear  to  have  been  construed,  and 
there  is  some  conflict  in  what  has  been  said  by  the  courts  of  these  States.  In 
North  Carolina  two  Attorneys  General,  rendering  opinions  at  the  request  of 
the  Chief  Justice  of  the  State,  have  held  that  the  provision  protecting  the 
salaries  of  judges  against  diminution  prevented  the  levying  of  a  tax  upon 
such  salaries,  and  as  to  one  of  these  opinions,  it  is  stated  that  it  was  approved 
in  conference  by  the  court.  And  in  1971  the  Supreme  Court  of  that  State,  in 
the  case  of  King  v.  Hunter,  65  N.  C  603,  in  the  course  of  a  discussion  as  to 
the  power  of  the  legislature  to  take  away  from  the  sheriff  a  part  of  his  powers 
and  emoluments  and  confer  them  upon  a  tax  collector,  referred  to  the  con- 
stitutional provision  against  diminishing  the  salaries  of  judges  and  said:  "This 
is  understood  to  exempt  their  .salaries  from  taxation,  because  to  tax  is  to  di- 
minish or,  it  may  be,  to  destroy."   (Page  613.) 

In  the  case  of  City  of  New  Orleans  v.  Lea,  14  La.  Ann.  197,  there  is  no  state- 
ment of  the  nature  of  the  tax  in  question,  hut  merely  a  statement  that  the 
question  in  the  case  is  "whether  the  oily  of  New  Orleajis  has  the  right,  under 
the  Constitution,  to  tax  the  salary  of  a  justice  of  the  Supreme  Court  of  the 
State."  The  court  then,  following  the  authorities  holding  that  the  power  to  tax 
involves  the  power  to  destroy,  reached  the  conclusion  that  the  legislature  had 
no  power  to  tax  such  salaries  in  view  of  the  constitutional  inhibition  against 
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diminishing  the  salaries  of  judges  during  their  continuance  in  office,  and,  not 
having  such  power  itself,  could  not  confer  it  upon  the  city  of  New  Orleans. 

How  far  the  opinions  in  the  various  States  referred  to  above  were  controlled 

by  the  nature  of  the  tax  under  consideration that  is,  whether  there  is  any 

distinction  between  a  general  revenue  law  applying  to  all  individuals  alike 
and  a  law  which  singles  out  and  discriminates  against  persons  whose  salaries 
are  protected  by  the  Constitution— it  is  impossible  to  tell.  Light  seems  to  be 
thrown  on  this  phase  of  the  question,  however  by  the  Pennsylvania  cases. 

In  Commissioners  v.  Chapman,  2  Rawle  (Fa.)  73,  the  statute  involved  dealt 
with  county  rates  and  levies,  and,  in  enumerating  the  subjects  of  taxation,  in- 
cluded "all  officers  and  posts  of  profit."  A  judge  of  one  of  the  inferior  courts 
resisted  the  payment  of  a  tax  levied  by  the  county  commissioners  and  invoked 
a  provision  of  the  Constitution  that  the  compensation  of  judges  "shall  not  be 
diminished  during  their  continuance  in  office."  The  court  held  against  this  con- 
tention, saying : 

"Taxes  are  assessed  for  county  purposes  under  the  authority  of  the  legisla- 
ture, which  is  undoubtedly  incompetent  to  reduce  the  defendant's  salary.  But 
as  the  constitution,  like  every  other  instrument,  is  to  have  a  reasonable  inter- 
pretation, the  prohibition  in  question  is  to  be  restrained  to  laws  which  have 
such  a  reduction  for  their  object  and  not  for  their  consequence.  On  any  other 
principle  of  construction  a  tax  could  not  be  constitutionally  assessed  on  prop- 
erty purchased  with  money  drawn  from  a  judge's  salary,  which  would,  in  rea- 
son, have  as  fair  a  claim  to  exemption  as  the  salary  itself.  If  we  once  get  away 
from  the  plain  inartificial  import  of  the  prohibition,  it  is  not  easy  to  foretell 
at  what  stage  of  refinement  we  shall  stop.  The  object  of  the  legislature  was 
to  apportion  the  public  burden  according  to  the  ratio  of  property,  and  to  pro- 
duce in  detail  a  result  approaching  as  near  as  possible  to  that  of  an  income 
tax — a  measure  of  assessment  more  equable  in  the  abstract  than  any  other 
that  could  be  proposed.  Now,  there  is  no  reason  to  exempt  a  judge  from  con- 
tribution, which  is  not  just  as  applicable  to  any  other  officer  who  presents  no 
tangible  surface  but  his  office  to  the  revenue  laws ;  nor  was  the  object  of  the 
prohibition  to  place  him  in  this  respect  on  higher  ground.  The  legislature 
could  not  constitutionally  retrench  a  part  of  a  judge's  salary  under  the  pretext 
of  assessing  a  tax  on  it ;  but,  for  the  hona  fide  purpose  of  contribution,  a  rea- 
sonable portion  of  it,  like  any  other  part  of  his  property,  may  be  applied  to 
the  public  exigencies."  (Page  77.) 

That  case  was  decided  in  1829.  The  same  constitutional  question  came  be- 
fore the  court  again  in  1843,  in  Commomcealth  v.  Mann,  5  Watts  &  Sergeant's 
(Pa.)  Reports,  403.  The  exact  nature  of  the  tax  then  involved  is  not  explained, 
but  it  appears  that  the  effect  was  to  annually  assess  a  tax  \ipon  salaries  and 
emoluments  of  offices  created  or  held  by  or  under  the  constitution  or  laws  of 
the  State,  and  this  tax  was  required  to  be  retained  out  of  the  salaries.  The 
court  held  the  Act  to  be  unconstitutional,  saying : 

"Twist  it  and  turn  it  as  you  may,  it  is  in  vain  to  di.sguise  the  fact  that  in 
this  attempt  there  is  a  plain  and  palpable  infringement  of  our  constitutional 
charter."  (Page  417.) 

The  earlier  case  of  Commissioner  v.  Chapman  was  not  referred  to,  but  the 
principle  that  the  salaries  of  such  officers  may  lawfully  be  included  in  the 
income  upon  which  they  are  to  pay  a  general  income  tax  seems  to  have  been 
clearly  recognized,  for  the  court  said  : 

"It  may  be  asked,  has  not  the  Legislature  full  power  to  tax  her  citizens?  To 
this  we  answer,  that  is  not  denied.  Taxation  is  an  incident  of  sovereign  power 
which  acknowledges  no  limits  except  that  discretion  of  those  who  use  it,  unless 
it  be  those  objects  of  taxation  which  for  wise  reasons  have  been  withdrawn 
from  these  general  power.s.  The  property  of  a  judge,  his  income,  whether  de- 
rived from  this  or  any  other  source,  we  admit  is  a  proper  subject  of  taxation. 
His  security  will,  then,  consist  in  being  placed  on  the  same  footing  with  other 
citizen;?,  and  an  abuse  of  them  by  any  will  be  speedily  corrected.  Of  this  the 
relator  does  not  complain  :  but  he  does  complain  that  he,  with  others,  is  selected 
as  a  special  object  of  taxation,  contrary  to  the  charter  which  he  has  solemnly 
sworn  to  support." 

The  question  was  in  101.5  considered  in  Wisconsin  in  the  case  of  State  ex 
rcl.  Wirkham  v.  Nj/gaard.  150  Northwestern  Reporter,  513,  in  which  the  author- 
ities were  carefully  reviewed.  The  constitution  of  Wisconsin  provided  that : 
"Nor  shall  the  compensation  of  any  public  officer  be  increased  or  diminished 
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during  his  term  of  office."  It  also  contained  a  provision  that:  "The  rule  of 
taxation  shall  be  uniform,  and  taxes  shall  be  levied  upon  such  property  as 
the  Legislature  shall  prescribe."  To  this  was  added,  by  the  adoption  of  an 
amendment  in  1908,  the  foUovi'ing : 

"Taxes  may  also  be  imposed  on  incomes,  privileges,  and  occupations,  which 
tax  may  be  graduated  and  progressive,  and  reasonable  exemptions  may  be 
provided." 

The  income-tax  law  subsequently  passed  was  levied,  among  other  things,  on 
"all  wages,  salaries,  or  fees  derived  from  service."  The  legislature,  however, 
seems  to  have  had  some  doubt  as  to  its  right  to  tax  the  salaries  of  public 
officers,  and  hence  attached  a  proviso  to  the  effect  that  the  Act  should  noi 
apply  to  such  salaries  if  to  tax  them  would  be  repugnant  to  the  Constitution. 
One  of  the  judges  of  the  State  contested  the  liability  of  his  salary  for  this 
tax.  The  argument  in  support  of  his  contention  was  admirably  stated  by  th»» 
court,  as  follows : 

"Briefly  stated,  the  position  of  the  relator,  in  reference  to  the  above-quoted 
constitutional  provision,  is  this :  If  the  States  gives  a  salary  with  one  hand 
and  takes  part  of  it  away  with  the  other,  it  diminishes  the  salary  to  the  extent 
of  the  part  taken,  no  matter  under  what  pretense  it  is  taken.  The  State  may, 
if  it  sees  fit,  collect  its  entire  revenue  from  a  tax  on  incomes,  and  thus  take 
away  a  large  portion  of  the  salary  which  it  pays  its  officers.  The  power  to  tax 
involves  the  power  to  destroy  {McCulloch  v.  Maryland,  4  Wheat.  316,  441,  4 
L.  Ed.  579),  and  if  a  State  may  evade  the  constitutional  provision  referred  to 
by  using  the  taxing  power,  the  safeguard  provided  has  little  force  or  vitality." 

Speaking  of  the  constitutional  inhibition  against  diminishing  salaries  and  the 
provision  conferring  the  right  to  impose  taxes  on  incomes,  the  court  said : 

"Both  constitutional  provisions  are  somewhat  general  in  their  nature.  As 
applied  to  the  right  to  tax  incomes  of  State  officers,  section  26  of  article  4  is 
no  more  specific  than  is  the  amendment  of  1908.  Hardly  as  much  so.  The  latter 
says  that  taxes  may  be  'imposed  on  incomes.'  We  are  not  at  liberty  to  rewrite 
this  clause  so  as  to  read  that  taxes  may  be  'imposed  on  incomes,  except  where 
the  income  consists  of  a  salary  received  by  a  public  officer.'  We  perceive  very 
little  room  for  construction,  and,  if  a  doubtful  question  were  involved,  it  should 
not  be  resolved  against  the  exercise  of  the  taxing  power  by  the  State." 

It  was  accordingly  held  that  the  relator  was  liable  for  the  tax.  It  is  true  the 
provision  against  diminishing  salaries  was  in  the  original  Constitution  and  the 
authority  to  impose  income  taxes  was  in  an  amendment  adopted  later,  and  the 
court  said  that  if  there  was  any  conflict  between  the  two  provisions  the  later 
would  be  regarded  as  amending  the  earlier. 

In  the  present  inquiry,  since  the  Sixteenth  Amendment  merely  removed  a 
restriction  as  to  the  manner  of  levying  taxes  on  certain  kinds  of  incomes,  the 
inhibition  against  diminishing  salaries  and  the  authority  to  levy  taxes  on  in- 
comes must  be  regarded  as  contained  in  the  .same  instrument.  The  question  is 
whether  there  is  such  conflict  between  them  as  that  the  one  must  be  regarded 
as  a  limitation  upon  the  other. 

It  is  with  great  diffidence  that  I  assume  to  dissent  from  the  views  of  such 
eminent  jurists  as  Chief  Justice  Taney  and  Mr.  Justice  Field,  although  extra- 
judicially expressed.  But  I  am  constrained  to  the  view  that  the  conclusions 
reached  by  the  Pennsylvania  and  Wisconsin  courts  are  sound  and  that  the 
reasoning  upon  which  they  rest  is  conclusive  of  the  question  now  under 
consideration. 

I  can  not  escape  the  conclusion  that  the  framers  of  the  Constitution,  in 
adopting  these  provisions,  did  not  intend  that  the  one  should  impose  a  limita- 
tion upon  the  full  and  free  exercise,  through  Acts  of  general  legislation,  of  the 
power  conferred  by  the  other.  Each  was  obviously  adopted  without  reference 
to  the  other.  The  one  conferred  what  the  Supreme  Court  has  described  as  "the 
all-embracing  taxing  authority  possessed  by  Congress,  including  necessarily 
therein  the  power  to  impose  income  taxes,  if  only  they  conform  to  constitu- 
tional regulations  which  were  applicable  to  them."  Since  the  adoption  of  the 
Sixteenth  Amendment,  it  would  seem  that  the  only  such  regulation  applicable 
to  them  is  the  requirement  that  they  shall  be  uniform  throughout  the  United 
Sates.  The  other  provision  was  undoubtedly  intended  to  secure  and  preserve 
the  independence  of  the  judiciary  and  the  President.  It  precludes  Congress  from 
directly  enacting  that  the  salaries  of  the.se  offioials  be  reduced  during  their 
continunnce  in  office.  I  assume  also  that  it  would  prevent  the  levying  upon 
their  salaries  of  a  special  tax  not  applicable  to  others  enjoying  like  incomes. 
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But  I  can  not  find  in  the  Constitution  anything  from  which  there  can  fairly 
be  inferred  an  intent  to  confer  upon  these  othcials,  in  addition  to  stability  of 
income,  exemytiou  from  any  of  the  oridinary  burdens  or  obligations  of  citizen- 
ship. They  are  undoubtedly  entitled  to  receive  from  the  Government,  for  their 
services,  an  undiminished  compensation.  When  received,  it  constitutes  their  in- 
comes in  whoie  or  in  part.  By  making  this  income  subject  to  a  tax  levied  upon 
the  incomes  of  all  citizens  from  whatever  source  derived,  Congress  has  not, 
in  any  sense,  diminished  salaries.  It  has,  at  most,  increased  the  cost  of  living 
by  creating  a  new  obligation  of  citizenship,  to  the  discharge  of  which  a  part 
of  the  salaries  must  be  devoted.  My  opinion  is  that  the  constitutional  provi- 
sions in  question  protect  the  salaries  which  these  officials  shall  receive,  but  do 
no,  in  any  way,  limit  the  power  of  Congress  to  create  tax  burdens  to  be  borne 
by  all  citizens  alike. 

I  am  confirmed  in  the  view  that  this  expresses  the  proper  relation  between 
the  two  provisions  of  the  Constitution  in  question  by  the  principles  which  have 
been  laid  down  by  the  Supreme  Court  in  dealing  with  other  constitutional  pro- 
visions which  have  seemed  to  be  more  or  less  conflicting.  Thus,  under  the  in- 
terstate commerce  clause  of  the  Constitution,  the  power  to  regulate  interstate 
commerce  lies  exclusively  with  Congress  and  beyond  the  control  of  the  States. 
It  has  always  been  held  that  the  State  may  not  directly  burden  interstate 
commerce,  either  by  taxation  or  otherwise.  And  every  effort  of  the  States  to 
lay  a  tax  on  the  transportation  of  the  subjtcts  of  interstate  commerce  or  on 
the  receipts  derived  from  them,  or  on  the  occupation  or  business  of  carrying  on 
interstate  commerce,  has  been  condemned.  It  has,  at  the  same  time,  however, 
just  as  uniformly  been  held  that  a  tax  that  only  indirectly  affects  the  profits 
or  returns  from  such  commerce  is  not  within  the  rule.  For  this  reason  it  has 
been  held  that  an  individual  or  corporation  engaged  in  interstate  commerce  is 
not  exempt  from  ordinary  property  taxes  upon  property  within  the  State,  al- 
though employed  in  interstate  commerce,  and  that  a  franchise  of  a  corporation 
so  engaged  is  a  part  of  its  property  and  subject  to  taxation.  Postal  Telegraph 
Cable  Co.  v.  Adams,  155  U.  S.  688,  695,  696;  Atlantic  d  Pacific  Telegraph  Co. 
V.  Philadelphia,  190  U.  S.  160,  163. 

In  the  case  of  United  States  Glue  Co.  v.  Oak  Creek,  247  U.  S.  321,  the  ques- 
tion was  whether  a  State  in  laying  a  general  income  tax  upon  the  gains  and 
profits  of  a  corporation  may  include  in  the  computation  the  net  income,  derived 
from  trainsactions  in  interstate  commerce.  The  court,  after  referring  to  the 
cases  just  cited,  said  : 

"Yet  it  is  obvious  that  taxes  imposed  upon  property  or  franchises  employed 
in  interstate  commerce  must  be  paid  from  the  net  returns  of  such  commerce, 
and  diminish  them  in  the  same  sense  that  they  are  diminished  by  a  tax  im- 
posed upon  the  net  returns  themselves." 

And  after  discussing  the  difference  between  direct  and  indirect  burdens,  and 
between  a  tax  upon  gross  receipts  and  one  upon  net  income,  the  court  speaking 
of  a  tax  upon  net  profits,  said  : 

"Such  a  tax,  when  imposed  upon  net  incomes  from  whatever  source  arising, 
is  but  a  method  of  distributing  the  cost  of  government,  like  a  tax  upon  prop- 
erty, or  upon  franchises  treated  as  property  ;  and  if  there  be  no  discrimination 
against  interstate  commerce,  either  in  the  admeasurement  of  the  tax  or  in  the 
mans  adopted  for  enforcing  it,  it  constitutes  one  of  the  ordinary  and  general 
burdens  of  government,  from  which  persons  and  corporations  otherwise  subject 
to  the  jurisdiction  of  the  States  are  not  exempted  by  the  Federal  Constitution 
because  they  happen  to  he  engaged  in  commerce  among  the  States." 

It  was  accordingly  held  that  the  State  of  Wisconsin  could  include  in  the 
taxable  income  net  profits  derived  from  interstate  commerce. 

The  case  of  Peck  d  Co.  v.  Lotce,  247  U.  S.  165,  involved  the  question  whether 
a  net  income  derived  from  the  business  of  exporting  goods  was  taxable  under 
the  Income  Act  of  1913.  The  two  provisions  of  the  Constitution  involved  were 
that  which  "conferred  the  power  to  lay  taxes,  imposts,  and  exci.ses,"  and  that 
which  provided  "no  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
State."  It  had  been  previoiisly  held  that  the  latter  provision  qualified  and 
restricted  the  former  to  the  extent  of  excepting  from  the  range  of  the  taxing 
power  articles  in  cour.se  of  transportation,  the  act  or  occupation  of  exporting, 
bills  of  lading  for  articles  being  exported,  charter  parties  for  the  carriage  of 
cargoes  from  State  to  foreign  ports,  and  policies  of  marine  insurance  on  articles 
being  exported.  Tvrpin  v.  Burgess,  117  U.  S.  504,  507 :  Brown  v.  Man/land,  12 
Wheat.  419,  445;  Fairlank  v.   United  States,  181  U.  S.  283;   United  States  v. 
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Hvoslef,  237  U.  S.  1 ;  Thames  and  Mersey  Insurance  Co.  v.  United  States,  237 
U.  S.  19.  In  short,  the  Supreme  Court  had  interpreted  the  latter  provision  as 
meaning  that  exportation  must  be  free  from  taxation,  and  tlierefore  required 
"not  simply  an  omission  of  a  tax  upon  the  articles  exported,  but  also  a  freedom 
from  any  tax  which  directly  burdens  the  exportation."  Fairbank  v.  United 
States,  supra,  pp.  292,  293.  Adhering  to  but  distinguishing  these  cases,  the 
court  said : 

"The  tax  in  question  is  unlike  any  of  those  heretofore  condemned.  It  is  not 
laid  on  articles  in  course  of  exportation  or  on  anything  which  inherently  or 
by  the  usages  of  commerce  is  embraced  in  exportation  or  any  of  its  processes. 
On  the  contrary,  it  is  an  income  tax  laid  generally  on  net  incomes.  And  while 
it  can  not  be  applied  to  any  income  which  Congress  has  no  power  to  tax  (see 
Stanton  v.  Baltic  Mining  Co.,  supra,  p.  113)  it  is  both  nominally  and  actually 
a  general  tax.  It  is  not  laid  on  income  from  exportation  because  of  its  source, 
or  in  a  discriminative  way,  but  just  as  it  is  laid  on  other  income.  The  words 
of  the  act  are  'net  income  arising  or  accruing  from  all  sources.'  There  is  no 
discrimination.  At  most,  exportation  is  affected  only  indirectly  and  remotely. 
The  tax  is  levied  after  exportation  is  completed,  after  all  expenses  are  paid 
and  losses  adjusted,  and  after  the  recipient  of  the  income  is  free  to  use  it  as 
he  chooses.  Thus  what  is  taxed — the  net  Income — is  as  far  removed  from  ex- 
portation as  are  articles  intended  for  export  before  the  exportation  begins.  If 
articles  manufactured  and  intended  for  export  are  subject  to  taxation  under 
general  laws  up  to  the  time  they  are  put  in  course  of  exportation,  as  we  have 
seen  they  are,  the  conclusion  is  unavoidable  that  the  net  income  from  the  ven- 
ture when  completed,  that  is  to  say,  after  the  exportation  and  sale  are  fully 
consummatd,  is  likewi.se  subject  to  taxation  under  general  laws.  In  that  respect 
the  status  of  the  income  is  not  different  from  that  of  the  exported  articles 
prior  to  the  exportation."  (247  U.  S.  174.) 

It  can  scarcely  be  said  that  a  purpose  to  limit  the  power  to  tax  net  incomes 
can  be  inferred  from  the  inhibition  against  diminishing  salaries  any  more 
than,  or,  indeed,  as  much  as,  from  the  positive  prohibition  against  taxing 
exports. 

In  my  opinion,  the  principles  laid  down  in  this  line  of  cases  are  conclusive 
of  the  question  now  under  consideration.  The  officials  in  question  are  entitled 
to  receive  an  income  from  the  Government  which  shall  be  not  less  than  it 
was  when  their  terms  of  office  began.  But  when  this  income  has  been  received, 
it  is  subject  to  the  same  burdens  imposed  by  general  laws  which  rest  upon 
similar  incomes  received  by  others  from  other  sources.  The  Revenue  Act  does 
not  lay  a  tax  on  these  incomes  because  of  their  source  or  in  any  discriminative 
way.  The  tax  is  laid  on  them  just  as  it  is  laid  on  other  income.  The  tax  is  not 
laid  on  the  salaries  as  .such.  It  does  not  necessarily  apply  to  the  whole  of  the 
.salaries  received.  These  .salaries  simply  go,  along  with  any  other  income  the 
officials  may  have,  to  make  up  the  gross  income.  From  this,  the  .same  exemp- 
tions and  deductions  are  allowed  which  are  allowed  to  other  taxpayers.  And. 
as  in  the  case  of  all  other  taxpayers,  what  is  taxed  is  the  amount  of  the  gross 
income  after  making  these  allowances.  Of  course,  this  diminishes  the  amount 
which  the  official  has  for  other  uses  after  discharging  the  obligations  which, 
in  common  with  other  citizens,  he  owes  the  Government,  just  as  the  levying  of 
taxes  on  property  used  in  interstate  or  foreign  commerce  diminishes  the  net 
profits  of  the  persons  engaging  in  that  business.  This  results,  however,  not 
becau.se  Congress  has  diminished  the  amount  of  his  compen.sation,  but  because., 
by  a  general  law,  it  has  added  another  obligation.  In  other  words,  there  has 
been  no  diminution  in  his  compensation,  but  there  has  merely  been  an  increa.se 
in  the  purposes  to  which  that  compensation,  when  received,  must  be  devoted. 
I  am  impelled,  therefore,  to  the  opinion  that  this  general  tax  law  does  not 
diminish  the  compensation  of  these  officials  within  the  meaning  of  the  consti- 
tutional inhibition. 

There  is  still  another  view  of  the  matter  which  confirms  me  in  rhe  opinion 
expressed.  In  the  case  of  the  President  the  inhibition  is  against  an  increase  as 
well  as  a  diminution.  If  to  impose  an  income  tax  is  to  dimini.sh  his  snlary,  to 
repeal  a  tax  in  force  at  the  beginning  of  his  term  would  equallv  be  to  increa.se 
it.  Hence,  very  logically,  the  reasoning  of  the  F^olicitor  of  Internal  Revenue 
leads  him  to  the  conclu.sion  that  the  President  must  T»ny  the  tax  imposed  by  the 
Act  of  1916  which  was  in  force  at  the  beginning  of  his  present  term,  althouch 
that  Act  has  since  been  renealed  and  no  one  else  in  the  country  now  pays  the 
tax.  The  extreme  improbability  that  Congress  intended  such  a  result  was  one 
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of  the  considerations  which  led  Attorney  General  Hoar  to  construe  the  lan- 
guage used  by  it  as  not  including  the  salaries  of  these  officials.  This  avenue  of 
escape  from  so  anomalous  a  result  is  not  open  to  me,  for  Congress  has  now 
expressed  its  purpose  in  unmistakable  terms.  I  must  consider  this  result,  there- 
fore, as  bearing,  not  upon  the  intent  of  Congress,  but  upon  that  of  those  who 
framed  the  Constitution.  So  considered,  it  supports  the  conclusion  that  it  was 
never  intended  that  the  amount  which  these  officials  should  receive  as  compen- 
sation should  be  regarded  as  affected  in  any  way  by  the  amount  of  income 
taxes  imposed  upon  them,  in  common  with  other  citizens,  either  before  or  dur- 
ing their  terms  of  office. 

For  the  reasons  stated,  I  am  of  opinion  that  the  Act  requiring  the  salaries  of 
the  officials  in  question  to  be  included  as  part  of  their  gross  incomes  for  the 
purposes  of  the  income  tax  is  valid  and  constitutional.  Certainly  it  can  not  be 
said  to  be  so  clearly  unconstitutional  that  an  executive  officer  would  be  justified 
in  ignoring  or  disregarding  it. 
Respectfully, 

Mitchell  Palmeb. 

To  the  Secretary  of  the  Treasury. 
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(36  Op.  21) 

Department  of  Justice, 

April  19,  1929. 

Sir:  I  have  the  honor  to  respond  to  your  request  of  February  15  for  my 
opinion  with  respect  to  the  power  of  your  Department  to  require  by  regulation 
or  under  appropriate  legislation  "privately  owned  telegraph  and  cable  com- 
panies in  this  country  to  deliver  to  the  Federal  authorities  copies  of  telegrams 
and  cablegrams  filed  with  them  for  transmission  when  such  telegrams  or  cable- 
grams are  suspected  of  being  prepared  in  connection  with  an  illicit  interna- 
tional transaction  in  narcotic  drugs."  You  call  attention  to  your  communication 
requesting  an  opinion  of  your  Solicitor,  as  furnishing  "in  detail  the  circum- 
stances which  have  given  rise  to  the  questions  propounded."  That  communica- 
tion, so  far  as  pertinent  here,  reads  as  follows : 

"Your  attention  is  invited  to  the  fact  that  under  the  International  Opium 
Convention  of  1912  which  together  with  final  protocol  thereto  was  ratified  by 
the  United  States  and  proclaimed  March  3,  1915,  this  country  has  assumed 
obligations  together  with  some  52  other  powers  to  pursue  progressive  suppres- 
sion of  the  abuse  of  opium,  morphine  and  cocaine  as  well  as  drugs  prepared  or 
derived  from  these  substances  giving  rise  or  which  may  give  rise  to  analogous 
abuses.  Since  the  creation  and  functioning  of  the  League  of  Nations,  the  duties 
imposed  upon  the  Netherlands  Government  under  the  said  Convention  have 
almost  wholly  been  transferred  to  and  assumed  by  the  Council  of  the  League 
of  Nations  which  is  aided  in  this  duty  by  the  Advisory  Committee  on  the  Traf- 
fic in  Opium  and  Other  Dangerous  Drugs  which  assembles  at  Geneva  semi- 
annually for  this  purpose.  At  the  last  session  of  the  Committee,  which  may 
be  designated  its  Eleventh  Session,  held  at  Geneva  from  April  12  to  26,  1928. 
a  resolution  was  adopted  urging  that  the  various  Governments  should  upon 
proper  application  take  steps  to  furnish  to  another  country  facsimiles  of  tele- 
grams or  cablegrams  sent  in  connection  with  a  smuggling  transaction  In  nar- 
cotic drugs  together  with  the  names  of  and  other  particulars  relating  to  the 
persons  sending  them.  The  resolution  includes  the  suggestion  that  if  the  power 
to  enter  into  this  arrangement  does  not  exist  at  present  the  several  Govern- 
ments shovild.  if  possible,  obtain  such  power,  and  the  resolution  by  direction  of 
the  Council  of  the  League  was  transmitted  to  this  Government  under  date  of 
July  7,  1928,  copy  of  the  communication  from  the  Acting  Secretary  General  of 
the  League  being  enclosed.  There  is  also  enclosed  a  copy  of  a  communication 
from  the  State  Department  under  date  of  September  28,  1928,  transmitting  the 
document  and  requesting  an  expression  of  oninion  concerning  the  desirability 
of  endeavoring  to  bring  about  legislation  which  would  enable  the  United  States 
Government  in  fulfillment  of  its  obligations  under  the  International  Opium 
Convention  of  1912  to  furnish  copies  of  telegrams  of  the  nature  referred  to  in 
the  re.solution. 

"It  may  be  stated  at  this  point  that  the  adoption  of  this  resolution  by  the 
Advisory  Committee  was  due  to  an  incident  which  occurred  in  the  course  of 
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an  investigation  made  by  Federal  narcotic  enforcement  officers  in  New  Yorli 
City  of  an  illicit  importation  in  July,  1926,  of  more  than  200  pounds  of  nar- 
cotic drugs  whicli  arrived  on  the  S.  S.  Arabic  from  Hamburg.  Effort  was  made 
at  the  time  to  secure  the  original  or  facsimiles  of  certain  cablegrams  which 
had  been  filed  in  Hamburg  for  transmittal  to  suspected  smugglers  in  New 
York,  but  the  German  authorities  refused  to  furnish  the  desired  documents 
except  (1)  pursuant  to  a  court  order  and  (2)  provided  the  United  States  would 
agree  to  reciprocate  in  the  same  manner  should  the  German  authorities  make  a 
like  request  in  the  future.  These  conditions  could  not  be  met  and  the  officers 
were  unable  to  complete  that  portion  of  the  investigation,  but  the  matter  was 
taken  up  with  the  Advisory  Committee  and  resulted  in  the  resolution  men- 
tioned. 

"Prior  to  considering  the  desirability  of  entering  into  such  an  arrangement 
it  seems  necessary  to  consider  first  whether  the  Department  has  power  at 
present  by  regulation,  to  require  privately  owned  telegraph  or  cable  companies 
in  this  country  to  deliver  copies  of  suspected  telegrams  and  cablegrams  filed 
with  them  for  transmission,  to  the  Federal  authorities  for  the  preparation  of 
facsimiles  and  whether  such  companies  may  be  required  to  give  upon  request 
any  information  they  may  possess  relative  to  the  names  of  and  other  particu- 
lars relating  to  the  persons  sending  said  telegrams  or  cablegrams.  Secondly,  it 
becomes  necessary  to  consider,  if  the  Department  has  not  tlie  power  to  require 
these  documents  and  this  information  by  regulation  (and  it  is  thought  that  it 
has  not),  whether  there  would  be  any  constitutional  objection  to  the  enactment 
by  Congress  of  legislation  requiring  the  companies  to  furnish  the  documents 
and  information  upon  request  of  this  Department.  The  second  question  is  ad- 
mittedly rather  broad  in  scope  and  it  may  be  that  some  limitation  upon  the 
right  to  demand  telegrams  and  cablegrams  from  the  custody  of  the  companies 
may  remove  possible  constitutional  objections  which  would  be  applicable  if 
Congress  attempted  to  give  the  Department  power  to  ask  for  any  and  all  copies 
of  telegrams  and  cablegrams  indiscriminately.  For  instance,  it  may  be  that 
some  showing  of  probable  cause  to  believe  that  the  cablegram  is  connected 
with  an  illicit  smuggling  transaction  would  have  to  be  made  before  the  De- 
partment would  be  justified  in  making  its  demand,  although  such  a  require- 
ment would  render  the  arrangement  of  doubtful  value  from  an  enforcement 
standpoint  since  more  frequently  there  would  be  a  strong  suspicion  existing 
rather  than  a  definite  showing  of  probable  cause  as  the  smugglers  themselves 
are  extremely  shrewd  and  telegrams  and  cablegrams  would  doubtless  be  in 
code  which  would  have  to  be  deciphered  before  Government  officers  could  as- 
certain whether  or  not  they  concerned  a  smuggling  transaction." 

Thus  the  question  you  are  apparently  seeking  to  solve  is  whether  you  have 
the  authority  to  require  by  regulation  the  furnishing  by  telegraph  and  cable 
companies  of  copies  of  certain  described  telegrams  and  cablegrams  in  order 
that  such  copies  may  be  turned  over  to  the  foreign  country  interested  under 
the  terms  of  the  resolution  adopted  by  the  Advisory  Committee  of  the  Council 
of  the  League  of  Nations. 

It  is  observed  that  in  your  letter  to  the  Solicitor  you  express  the  view  that 
you  do  not  have  such  power,  and  the  Solicitor's  reply  confirms  the  correctness 
of  that  view. 

The  only  statute  which  undertakes  to  deal  restrictively  with  the  subject  of 
exportation  of  narcotic  drugs,  and  it  is  concerning  such  exports  that  the  tele- 
grams and  cablegrams  are  desired  by  the  foreign  countries  of  destination.  i.s 
the  Narcotic  Drugs  Import  and  Export  Act  of  February  9.  1909,  c.  100,  35  Stat. 
614  as  amended  by  the  Act  of  January  17.  1914.  c.  9,  3S  Stat.  275.  and  as 
amended  by  the  Act  of  May  26,  1922,  c.  202,  42  Stat.  596  U.S.  C.  Title  21, 
Sees.  171  et  seq.).  The  only  provision  of  the  Act  conferring  power  to  make 
regulations  is  contained  in  section  6  (c),  and  reads  as  follows: 

"The  board  shall  make  and  publish  all  projier  regulations  to  carry  into 
effect  the  authority  vested  in  it  by  this  Act." 

An  examination  of  the  Act  fails  to  reveal  anv  authority  or  dutv  conferred 
upon  the  board,  viz.  the  Federal  Narcotics  Control  Board  created  by  the  Act. 
to  obtain  and  furnish  to  foreign  countries  such  information  as  that  concerning 
whi'^h  you  inouire. 

Moreover,  with  its  attention  directed  to  what  information  it  wonid  seek  from 
foreign  countries  bearing  upon  the  subject.  Congress  merely  provided  in  section 
6  (b)  of  the  Act  as  folb)ws  : 
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"The  Secretary  of  State  shall  request  all  foreign  Governments  to  communi- 
cate through  the  diplomatic  channels  copies  of  the  laws  and  regulations  prom- 
ulgated in  their  respective  countries  which  prohibit  or  regulate  the  importation 
and  shipment  in  transit  of  any  narcotic  drug  and,  when  received,  advise  the 
board  thereof." 

It  is  also  to  be  observed  that  the  International  Opium  Convention  of  Janu- 
ary 23,  1912,  38  Stat.,  pt.  2,  p.  1929,  to  carry  into  effect  which,  the  Narcotic 
Drugs  Import  and  Export  Act  was  enacted,  sets  forth  in  Article  21  the  items 
of  exchangeable  information  as  follows  : 

"The  Contracting  Powers  shall  communicate  to  each  other,  through  the 
Netherlands  Ministry  for  Foreign  Affairs  : 

"a.  The  text  of  the  laws  and  the  administrative  regulations  in  existence 
which  concerns  matters  aimed  at  by  the  present  convention  or  enacted  by  virtue 
of  its  clauses ; 

"&.  Statistical  information  with  respect  to  that  which  concerns  the  traffic  in 
raw  opium,  prepared  opium,  morphine,  cocaine  and  their  respective  salts,  as 
well  as  all  other  drugs  or  their  salts  or  preparations  aimed  at  by  the  present 
Convention. 

"These  data  shall  be  furnished  with  as  much  detail  and  in  as  short  a  time 
as  shall  be  deemed  possible." 

Neither  in  the  Convention  nor  in  its  companion  legislation  is  there  any  pro- 
vision for  the  procuring  and  furnishing  to  other  countries  of  evidence  which 
will  enable  such  countries  to  proceed  against  persons  or  narcotics  within  their 
respective  jurisdictions.  It  would  therefore  follow  that  any  regulations  seeking 
to  compel  telegraph  and  cable  companies  to  furnish  copies  of  telegrams  and 
cablegrams,  such  as  you  describe  for  transmission  to  the  authorities  of  the 
countries  interested,  would  be  additive  to  the  Narcotic  Drugs  Import  and  Ex- 
port Act,  supra,  and  therefore  invalid.  United  States  v.  George,  228  U.  S.  14, 
21-22,  and  WiUiamson  v.  Vnited  States,  207  U.  S.  425,  461^62.  It  may  be  added 
that  I  know  of  no  other  statute  that  could  be  construed  to  confer  such  power 
upon  you. 

Your  second  question  inquires  whether  there  would  be  any  constitutional 
objection  to  the  enactment  by  Congress  of  legislation  requiring  telegraph  and 
cable  companies  to  furnish  upon  your  request  copies  of  such  messages  as  you 
describe.  On  that  question,  I  w^ould  not  be  authorized  to  express  a  view.  The 
question  is  hypothetical  in  that  it  can  not  now  be  determined  whether  Congress 
would  enact  such  a  statute,  or  what  its  final  form  might  be.  It  is  likewise  true 
that  you  are  not  required  to  determine  the  constitutional  power  of  Congress 
in  such  legislative  field.  23  Op.  582,  584. 
Respectfully. 

William  D.  Mitchell. 

To  the  Secretary  of  the  Treasury. 


Exhibit  108 

(38  Op.  136) 

Department  of  Justice, 

November  21,  198^. 

Sir:  I  have  the  honor  to  refer  to  your  letter  of  October  10  submitting  for 
my  opinion  the  following  questions,  propounded  by  the  Railroad  Retirement 
Board. 

"1.  To  what  extent,  if  any,  are  employees  of  the  Railroad  Retirement  Board 
subject  to  the  provisions  of  the  Civil  Service  Act? 

"2.  The  Railroad  Retirement  Act  provides  that  employees  of  the  Railroad 
Retirement  Board  shall  contribute  to  the  Railroad  Retirement  Fund.  Must 
they  also  contribute  to  the  Civil  Service  Di.sability  and  Retirement  Fund? 

"3.  Are  the  employees  of  the  Board  subject  to  the  Classification  Act  of  1923? 

"4.  Will  the  provisions  of  the  Economy  Act  of  June  30.  1932,  as  amended, 
apply  to  the  Railroad  Retirement  Board  and  its  employees? 

"5.  If  employees  under  the  Civil  Service  transfer  to  the  Railroad  Retirement 
Board  may  they  retain  their  rights  under  the  Civil  Service  Disability  and 
Retirement  Fund;  and.  if  so.  how?" 

The  Act  of  June  27.  1934  [48  Stat.  12831.  entitled  "An  Act  to  provide  a 
retirement  system  for  railroad  employees,  to  provide  unemployment  relief,  and 
for  other  purposes",  contained  the  following  pertinent  provisions : 
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"Sec.  9.  (a)  Personnel. — There  is  hereby  established  as  an  Independent 
agency  in  the  executive  branch  of  the  Government  a  Railroad  Retirement 
Board,  to  be  composed  of  three  members  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate.  Each  member  shall  hold  office  for 
a  term  of  five  years,  except  that  any  member  appointed  to  fill  a  vacancy  oc- 
curring prior  to  the  expiration  of  the  term  for  which  his  predecessor  was 
appointed,  shall  be  appointed  for  the  remainder  of  the  term  and  the  terms  of 
office  of  the  members  first  taking  office  after  the  date  of  enactment  of  this  Act 
shall  expire,  as  designated  by  the  President,  one  at  the  end  of  two  years,  one 
at  the  end  of  three  years,  and  one  at  the  end  of  four  years,  after  the  date  of 
enactment  of  this  Act.  One  member  shall  be  appointed  from  recommendations 
made  by  representatives  of  the  employees  and  one  member  shall  be  appointed 
from  recommendations  made  by  representatives  of  the  carriers,  in  both  cases 
as  the  President  shall  direct,  so  as  to  provide  representation  on  the  Board 
satisfactory  to  the  largest  num.ber  respectively,  of  employees  and  carriers  con- 
cerned. One  member,  who  shall  be  the  chairman  of  the  Board,  shall  be  ap- 
pointed initially,  for  a  term  of  two  years,  without  recommendation  by  either 
carriers  or  employees  and  shall  not  be  in  the  employment  of  or  be  pecuniarily 
or  otherwise  interested  in  any  carrier  or  organization  of  employees.  Vacancies 
in  the  Board  shall  not  impair  the  powers  nor  affect  the  duties  of  the  Board  nor 
of  the  remaining  members  of  the  Board  of  whom  a  majority  of  those  in  office 
shall  constitute  a  quorum  for  the  transaction  of  business.  Each  of  said  mem- 
bers shall  receive  a  salary  of  $10,000  per  year,  together  with  necessary  travel- 
ing expenses  and  subsistence  expenses,  or  per  diem  allowance  in  lieu  thereof, 
while  away  from  the  principal  office  of  the  Board  on  duties  required  by  this 
Act.  The  members  and  employees  of  the  Board  shall  be  included  as  employees 
under  this  Act  and  together  with  employees  receiving  annuities  shall  be  fur- 
nished free  transportation  in  the  same  manner  as  such  transportation  is  fur- 
nished to  employees. 

"(b)  Duties. — The  Board  shall  have  and  exercise  all  the  duties  and  powers 
necessary  to  administer  this  Act.  *  *  *  The  Board  *  *  *  shall  maintain  such 
offices,  provide  such  equipment,  furnishings,  supplies,  services,  and  facilities 
and  employ  such  persons  and  provide  for  their  compensation  and  expenses,  as 
may  be  necessary  to  the  proper  discharge  of  its  functions.'  (48  Stat.  1287.) 

As  "an  independent  agency  in  the  executive  branch  of  the  Government",  the 
Board  is  subject  to  the  provisions  of  the  Civil  Service  Act  and  the  Classifica- 
tion Act  and  the  Classification  Act  unless  Congress  has  otherwise  clearly  pro- 
vided. (26  Op.  363.  374:  idem  502,  507;  34  Op.  48.  50).  It  has  been  iwinted  out, 
as  of  possible  bearing,  that  the  compensation  of  these  employees  does  not  come 
from  the  general  funds  of  the  United  States,  that  Section  9  (a)  provides  "the 
members  and  employees  of  the  Board  shall  be  included  as  employees  under 
this  Act",  and  that  the  term  "employee"  is  defined  in  the  Act  as  meaning  a 
"person  in  the  service  of  a  carrier",  etc.  As  indicated  in  the  first-cited  opinion, 
supra,  the  application  of  the  Civil  Service  Act  and  the  Classification  Act  does 
not  depend  upon  the  technical  status  of  the  affected  person  as  an  employee  of 
the  United  States.  Furthermore,  the  obvious  purpose  of  the  quoted  language 
was  merely  to  subject  the  Board  and  its  employees  to  particular  provisions  of 
the  Act  in  common  with  employees  of  the  railroads,  and  the  words  employed 
for  the  accomplishment  of  this  purpose  cannot  overcome  the  fact,  expressly 
declared  in  the  statute,  that  the  Board  is  part  of  the  executive  branch  of  the 
Government. 

The  amended  Economy  Act  (approved  March  20.  1933.  c.  3,  48  Stat.  8.  12) 
defined  the  terms  "officer"  and  "employee",  as  used  therein,  to  mean  "any  per- 
son rendering  services  in  or  under  any  branch  or  service  of  the  United  States 
Government",  with  some  exceptions  which  are  not  here  pertinent.  The  Railroad 
Retirement  Board  and  its  employees  come  within  this  definition.  The  original 
Economy  Act  (approved  .Tune  30,  1922.  e.  314.  47  Stat.  382.  400)  had  excepted 
"public  officials  and  employees  whose  compensation  is  derived  from  assess- 
ments on  banks  and/or  is  not  paid  from  the  Federal  Trea.sury".  with  the  effect 
of  exempting  from  its  provisions  "employees  whose  compensation  was  derived 
from  trust  funds  and  therefore  not  paid  from  apprropriations  from  the  general 
fund  of  the  Treasury",  as  stated  in  my  opinion  of  IMay  16.  1933  (37  Op.  144). 
to  the  Secretary  of  War  concerning  the  compen.sation  of  emplovees  of  the 
Soldiers'  Home;  but  this  exception  was  eliminated  in  the  later  Act. 
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The  language  of  the  Civil  Service  Retirement  Act  of  July  3,  1926,  c.  801,  44 
Stat  904,  905,  as  amended  by  the  Act  of  May  29.  1930,  c.  349,  46  Stat.  468,  470, 
is  sufficiently  broad  to  include  the  employees  of  the  Railroad  Retirement  Board. 
However,  the  Act  which  created  the  Board  expressly  provided  that  it  shall  be 
subject  to  another  and  distinct  retirement  system,  and  this  express  direction 
must  prevail  over  the  general  language  employed  in  the  earlier  statute. 

Considering  the  foregoing,  it  is  my  opinion  that  employees  of  the  Railroad 
Retirement  Board  are  subject  to  the  Civil  Service  Act,  the  Classification  Act 
and  the  Economy  Act,  but  that  they  are  not  subject  to  the  Civil  Service  Retire- 
ment Act.  They  may,  however,  through  continuous  service  with  necessary  trans- 
fers or  reinstatements,  retain  their  rights  under  the  Civil  Service  Retirement 
Act  in  the  sense  that  they  will  again  become  subject  to  its  provisions  upon 
subsequent  transfer  from  the  Railroad  Retirement  Board  to  other  Government 
service,  in  accordance  with  the  principle  sstated  in  34  Op.  192,  198,  and  35  Op. 
413,  418. 

As  you.  of  cour.se.  know  tlie  Railroad  Retirement  Act  has  been  held  uncon- 
stitutional  by   the   Supreme  Court  of  the  District  of  Columbia.  This  opinion, 
therefore,  is  neces-sarily  subject  to  the  ultimate  determination  of  the  constitu- 
tionality of  the  Act  of  which  the  sections  herein  considered  are  a  part. 
Respectfully, 

Homer  Cummings. 

To  the  President. 

Exhibit  109 
(38  Op.  252) 

Department  of  Justice, 

August  16,  1935. 

Sir:  I  have  your  letter  of  July  20  in  which  you  call  attention  to  the  decision 
of  the  Circuit  Court  of  Appeals  for  the  First  Circuit  in  Bntlcr-  ct  al.  v.  United 
States  (July  13,  1935,  78  F.  (2d)  1),  holding  the  Agricultural  Adjustment  Act 
to  be  unconstitutional  (in  part,  at  least),  and  request  my  opinion  whether,  in 
view  of  the  implications  in  the  opinion  of  the  court,  the  Disbursing  Officers  of 
the  Treasury  are  authorized  to  clear  payments  designed  to  apply  on  rental 
and  benefit  contracts  made  under  the  statute. 

The  Agricultural  Adjustment  Act  provides  for  the  imposition  and  collection 
of  processing  taxes.  It  also  provides  for  certain  contracts  and  for  payments 
thereunder.  The  court  held  the  statute  to  be  unconstitutional,  in  so  far  at  least 
as  the  tax  provisions  are  concerned,  although  it  is  suggested  that  the  language 
of  the  opinion  indicates  the  view  of  the  court  that  the  provisions  for  the  con- 
tracts and  the  payments  thereunder  are  also  invalid.  Tour  question  relates  only 
to  the  duty  of  the  Disbursing  Officers,  but  the  tax  collectors,  in  the  perform- 
ance of  their  duties  under  the  statute,  are  even  more  directly  affected  by  the 
decision  of  the  court. 

Ordinarily.  I  think,  it  does  not  lie  within  the  province  of  a  ministerial  officer 
to  question  the  validity  of  a  statute  which,  in  so  far  as  he  is  concerned,  merely 
imposes  upon  him  a  i)roper  duty  and  has  no  bearing  upon  his  constitutional 
rights.  As  stated  by  the  Supreme  Court  in  Aikins  v.  Kingxhury,  247  U.  S.  484, 
489,  "he  who  would  successfully  assail  a  law  as  unconstitutional  must  come 
showing  that  the  feature  of  the  act  complained  of  operates  to  deprive  him  of 
some  constitutional  right."  It  is  not  sufficient  that  the  statute  may  adversely 
affect  the  rights  of  others:  and  it  can  make  no  difference  that  others  who 
claim  to  be  injured  are  assailing  its  constitutionality. 

In  Smyth  v.  Titrnmb.  31  Maine  272.  285,  286,  a  tax  collector  who  refused  to 
collect  taxes  upon  the  ground  that  the  statute  which  levied  them  was  uncon- 
stitutional, was  required  by  mandamiis  to  perform  the  duty  imposed  upon  him 
by  the  statute,  without  regard  to  whether  or  not  it  was  constitutional.  The 
court  said  : 

"It  does  not.  however,  lie  with  the  respondent,  as  a  ministerial  officer,  to 
make  this  objection.  He  is  not  authorized,  or  required  to  adjudicate  the  law. 
On  a  summary  hearing  on  a  petition  for  a  mandamus,  this  court  will  not  de- 
termine the  question  of  the  constitutionality  of  the  law,  involving  the  rights 
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of  third  persons,  but  will  leave  that  question  to  be  settled,  when  properly 
presented  by  parties  to  an  action.  For  this  hearing,  we  assume  that  the  act  is 
constitutional.  The  People  v.  Collins,  7  Johns.  549. 

"We  have  thus  noticed  the  principal  objections ;  but  there  are  considerations 
which  lie  at  the  foundation  of  these  proceedings,  that  may  be  properly  sug- 
gested at  this  time.  A  public  officer  entrusted  with  the  collection  and  disburse- 
ment of  revenue,  in  any  of  the  departments  of  the  government,  has  no  right  to 
refuse  to  perform  his  ministerial  duties,  prescribed  by  law,  because  he  may 
apprehend  that  others  may  be  injuriously  affected  by  it,  or  that  the  law  may, 
possibly,  be  unconstitutional.  He  is  not  responsible  for  the  law,  or  for  the  pos- 
sible wrongs  which  may  result  from  its  execution.  He  cannot  refuse  to  act, 
because  others  may  question  his  right.  The  individuals  to  be  affected,  may  not 
doubt  the  constitutionality  of  the  law ;  or  they  may  waive  their  supposed  rights 
or  wrongs ;  or  may  choose  to  contest  the  validity  of  the  enactment,  personally. 
Public  policy,  as  well  as  public  necessity  and  justice,  require  prompt  and  effi- 
cient action  from  such  officers."  ^ 

The  foregoing  language  was  quote  with  approval  by  the  Supreme  Court  of 
Errors  of  Connecticut  in  Levitt  v.  Attorney  General,  111  Conn.  634,  646,  which 
denied  the  right  of  the  Attorney  General  of  the  state  to  refuse  to  carry  out 
a  statutory  enactment  upon  the  ground  that  he  had  determined  it  to  be  uncon- 
stitutional, the  court  saying : 

"One  administrative  officer  can  not  attack  the  constitutionality  of  a  statute 
because  it  may  violate  the  constitutional  rights  of  other  administrative  officers 
in  order  to  avoid  his  own  performance  of  a  mandatory  duty  imposed  upon  him 
by  that  statute."  =" 

The  failure  of  an  officer  to  discharge  a  duty  imposed  upon  him  by  law  may 
be  nonfeasance  and  penal  or  actionable.  "While  it  is  not  my  purpose  to  empha- 
size the  section  or  to  consider  its  possible  application  to  any  failure  to  collect 
the  processing  taxes  under  the  Agricultural  Adjustment  Act,  I  have  noticed 
the  provision  in  Section  146,  Title  26  of  the  United  States  Code,  relating  to 
collections  of  internal  revenue,  that  "when  any  collector  fails  either  to  collect 
or  to  render  his  account,  or  to  pay  over  in  the  manner  or  within  the  times  pro- 
vided by  law,  the  General  Accounting  Office  shall,  immediately  after  evidence 
of  such  delinquency,  report  the  same  to  the  Solicitor  of  the  Treasury,  who 
shall  issue  a  warrant  of  distress  against  such  delinquent  collector  *  *  *  " 

If  it  should  be  assumed  that  a  ministerial  officer  charged  with  nonfeasance 
might  successfully  defend  upon  the  grounfl  of  invalidity  of  the  statute,  never- 
theless it  does  not  follow  that  he  would  entirely  escai^e  the  ordinary  conse- 
quences of  ignoring  the  written  law.  In  this  I  have  particularly  in  mind  that 
an  inferior  officer  or  employee  who  should  ignore  a  statute  prescribing  his 
duty,  upon  the  ground  of  its  invalidity,  would  quite  probably  be  dismissed,  at 
least  if  his  constitutional  views  should  be  at  variance  with  those  of  his  super- 
iors. Even  the  President,  upon  one  occasion,  escaped  by  only  one  vote  being 
removed  from  office  upon  impeachment  on  charges  concerning  largely  a  refusal 
to  obey  an  act  of  the  Congress  (the  Tenure  of  Office  Act)  which  he  had  be- 
lieved with  good  reason  (See  Myers  v.  U.  S.,  272  U.  S.  52,  166)  to  be  unconsti- 
tutional, and  has  refused  to  approve. 

Of  course,  if  an  officer  is  enjoined  by  a  court  of  competent  jurisdiction  he 
must  obey  the  mandate  of  the  court,  but  even  in  this  he  must  not  blindly  ac- 
cept as  final  any  and  every  order  which  may  issue,  for  there  may  be  error.  In 
the  case  which  has  moved  you  to  request  my  opinion  there  is,  I  think,  reason- 
able ground  for  believing  that  error  may  have  been  committed.  The  Circuit 
Court  of  Appeals,  in  reversing  the  District  Court,  was  not  unanimous ;  and  the 
decisions  in  districts  be.vond  the  First  Circuit  have  not  been  entirely  uniform. 
The  Supreme  Court  will  be  asked  to  review  the  ruling  in  the  First  Circuit  as 
soon  as  practicable  after  it  convenes  at  its  next  term. 

It  is  not,  however,  my  purpose  to  consider  herein  the  effect  of  an  appeal,  or 
other  proceeding  for  review,  upon  the  force  and  effect  of  an  injunction  actually 
issud.  The  Disbursing  Officers,  concerning  whose  duties  you  have  requested  my 
opinion,  are  not  affected  by  any  injunction,  were  not  parties  to  the  case  which 
you  mention  and,  furthermore,  aside  from  what  the  court  may  have  said  or 
intimated,  there  has  been  no  decision  in  any  case  directly  bearing  upon  their 
duties. 


1  See  exhibit  112  follnwlnc:  at  p.  071. 

2  See  exhibit  113  following  at  p.  678. 
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The  harsh  results  that  have  sometimes  attended  the  most  reasonable  reli- 
ance upon  judicial  decisions  subsequently  reversed  or  overruled,  are  pointed 
out  in  a  recent  published  work.  The  Effect  of  an  rnconstitntional  Statute,  by 
Oliver  P.  Field— Chapter  VII,  "Reliance  Upon  Decisions  and  the  Effect  of  Over- 
ruling Decisions  in  Constitutional  Law,"  pp.  181  ct  seq.  The  apparent  truth  is 
that  one  who  sets  about  to  ignore  the  written  law  upon  the  belief  that  it  is 
unconstitutional  or  otherwise  ineffective  must  be  unerringly  correct  in  his  legal 
views,  judged  by  the  determination  of  the  court  of  last  resort  in  its  final  pro- 
nouncement ;  and  even  that  may  come  too  late  to  avail  him  fully.  Mr.  Field 
mentions  an  instance  {Boyd  v.  Alahatna,  94  U.  S.  &15,  649)  in  which  a  citizen, 
relying  upon  an  applicable  decision  of  the  Supreme  Court  of  a  State  (the 
court  of  last  resort  upon  the  point  involved),  was  convicted  and  sentenced  for 
the  doing  of  that  which  the  court  had  said  was  legel,  and  he  had  for  his  only 
comfort  the  State  Supreme  Court's  expression  of  regret  at  the  necessity  for 
overruling  its  former  decision  and  the  conclusion  in  the  Supreme  Court  of  the 
United  States,  to  which  he  appealed,  that  "if  he  has  been  misled  by  previous 
adjudications  of  the  State  courts,  his  relief  from  the  present  judgment  must 
be  sought  from  the  clemency  of  the  Executive." 

The  author  also  mentions  a  case  in  1858  (Ingersoll  v.  State,  11  Ind.  464)  in 
which  a  person  was  charged  with  violating  a  statute  which  had  been  "re- 
pealed" by  the  legislature.  The  constitutionality  of  the  repealing  act  had  been 
challenged  and  its  validity  upheld,  the  State  Supreme  Court  dividing  equally, 
but,  after  the  lapse  of  several  terms,  the  court  finally  declared  the  repealing 
act  unconstitirtional.  It  was  held  that  the  defendant  should  be  protected  in  his 
reliance  on  the  earlier  decisions;  and  the  conclusion  was  much  criticized. 
Sedgwick  (Construction  of  Statutory  and  Constitutional  Law,  1874,  p.  338), 
denounced  the  decision  as  "directly  opposed  to  all  correct  theory  of  judicial 
decision  and  its  effects  *  *  *  a  weak  yielding  to  the  apparent  hardship  of  the 
case  *  *  *  worthless  as  a  precedent."  Endlich  (Interpretation  of  Statutes,  1888, 
p.  746),  defended  the  ruling  but  conceded  that  "the  weight  of  decision  is  the 
other  way." 

A  fortiori,  there  can  be  no  assurance  of  safety  in  relying  upon  a  judicial 
determination  which  has  not  become  final  (being  subject  to  review  by  the 
Supreme  Court)  and,  aside  from  that,  cannot  be  said  to  furnish  the  rule  of 
decision  in  circuits  other  than  that  in  which  it  was  rendered.  Observing  strict 
legal  principles,  the  pronouncement  in  the  first  Cii'cuit  has  no  more  binding 
force  as  a  rule  of  decision,  in  the  District  of  Columbia,  wherein  the  Disbursing 
Officers  are  located,  than  has  a  decision  of  Massachusetts  in  the  courts  of 
]Maryland.  The  District  Court  for  the  Western  District  of  Tennessee  has  de- 
clined to  follow  it.  La  Croix  v.  United  States  [July  27,  1935,  11  Feb.  Supp. 
817].  Conflicting  decisions  in  the  several  circuits  are  not  entirely  unusual;  it 
was  to  remedy  this  and  to  assure  uniformity  that  provision  was  made  for 
review  in  the  Supreme  Court.  To  accept  a  decision  upon  a  constitutional  ques- 
tion in  one  circuit  and  give  it  Nation-wide  application  with  the  effect  of  setting 
aside  a  congressional  enactment  of  major  importance  would  be  without  prece- 
dent, insofar  as  I  am  aware,  and  might  even  raise  a  grave  question  of  possible 
dereliction  of  duty  on  the  part  of  the  officers  charged  with  the  administration 
of  the  statute  and  the  conduct  of  the  litigation  involving  it. 

The  constitution  has  vested  in  no  court  or  officer  the  power  to  remove  an 
enactment  of  the  Congress  from  the  statute  books  upon  the  ground  of  its  in- 
validity. When  the  Supreme  Court  has  finally  declared  a  statute  to  be  uncon- 
stitutional, its  decision,  because  of  the  great  faith  which  we  have  in  that 
axigust  tribunal,  is  accepted  as  final.  With  respect  to  a  decision  of  an  inferior 
court,  however,  this  is  by  no  means  true,  and  it  is  even  conceivable  that  an 
officer  restrained  in  one  circuit  from  performing  a  duty  impo.sed  upon  him  by 
a  statute  held  invalid  in  that  circuit  might  be  required  by  mandamus  to  per- 
form  the  duty  in  another  circuit. 

The  Congress  has  only  recently  provided,  in  the  Emergency  Relief  Appropri- 
ation Act  of  1935  that  "funds  made  available  by  this  Joint  Resolution  may  be 
used  in  the  discretion  of  the  President,  for  the  administration  of  the  Agricul- 
tural Adjustment  Act,  as  amended,  during  the  period  of  twelve  months  after 
the  effective  date  of  this  Joint  Resolution  :"  and  the  Congress,  still  in  session 
and  undoubtedly  aware  of  the  judicial  decisions  respecting  the  constitutional- 
ity of  the  statute,  is  even  now  engaged  in  the  consideration  of  additional  legis- 
lation involving  some  phases  of  matters  dealt  \vith  in  that  act.  I  think  it  is 
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quite  reasonable  to  assume  that  if  there  were  any  change  in  the  legislative 
will  respecting  the  continuance  of  payments  under  these  contracts  some  further 
statutory  direction  would  be  forthcoming.  In  the  abesnce  of  it,  and  pending 
decision  by  the  Supreme  Court,  I  must  conclude  that  it  is  the  duty  of  the 
Disbursing  Officers  to  obey  the  written  law,  including  the  Agricultural  Adjust- 
ment Act,  notwithstanding  the  decision  of  the  United  States  Court  of  Appeals 
for  the  First  Circuit. 

For  the  foregoing  reasons  it  is  my  opinion  that  the  Distbursing  Officers 
should  continue  to  make  the  disbursements  authorized  under  the  Agricultural 
Adjustment  Act,  at  least  until  the  Supreme  Court  shall  have  acted  or  the 
Congress  shall  have  made  further  provision. 


Respectfully, 
To  the  Secretary  of  the  Treasury. 


Homer  Cummings. 


The  President. 


(39  Op.  11) 


Exhibit  110 


March  26,  1987. 


My  Dear  Mr.  President  :  In  response  to  a  request  from  the  Federal  Home 
Loan  Bank  Board  that  you  obtain  my  opinion  on  "the  constitutionality  of  the 
creation  of  the  Federal  home-loan  banks  under  the  Federal  Home  Loan  Bank 
Act"  (July  22,  1932,  c.  ".22,  47  Stat.  725;  U.  S.  C,  title  12,  sees.  1421  et  seq.) 
you  submitted  the  matter  to  me,  and  suggested  that,  if  I  knew  of  no  objection, 
I  comply  with  the  request.  I  expressed  reluctance  to  do  so  becau.se  of  a  well- 
settled  practice  to  which  I  shall  hereafter  refer  at  greater  length  and  which, 
it  seemed  to  me,  ought  not  to  be  abandoned.  Thereafter,  with  your  letter  of 
January  5,  1937,  you  transmitted  to  me  a  letter  addressed  to  you  by  the  Chair- 
man of  the  Board  under  date  of  December  31,  1936,  resubmitting  the  question 
for  further  examination. 

Save  in  exceptional  cases  it  has  been  the  practice  of  Attorneys  General  to 
refrain  from  rendering  opinions  as  to  the  constitutionality  of  enactments  of 
the  Congress  after  their  approval  or  disapproval  by  the  President.  While  the 
bill  which  became  the  Federal  Home  Loan  Bank  Act  was  awaiting  executive 
action,  my  predeces.sor  was  asked  to  let  the  President  know  whether,  in  his 
judgment,  there  were  any  objections  to  its  approval.  Under  the  establi.shed 
practice  my  predecessor's  report  is  not  available  to  the  public,  but  I  think  I 
may  say,  subject  to  your  approval,  that  it  suggested  no  constitutional  or  other 
objection  to  the  bill — nor  do  I  find  any. 

I  think  I  should  take  this  occasion,  however,  to  stress  the  sf)undness  of  the 
rule  which  I  have  mentioned  and  the  grave  objections  to  the  rendition  of 
opinions  by  the  Attorney  General  upon  requests  from  the  heads  of  the  Federal 
Departments  and  independent  establishments  concerning  the  constitutionality 
of  laws  they  have  been  appointed  to  administer.  There  is  no  warrant  for  sucli 
requests  as  the  presumption  of  validity  is  binding  upon  them  and  they  must 
act  accordingly. 

In  my  opinion  of  August  16,  1935  (38  Op.  252,  253),  to  the  Secretary  of  the 
Treasury,  concerning  the  duty  of  disbursing  officers  to  make  the  payments 
required  by  the  Agricultural  Adjustment  Act   (48  Stat.  31),  I  said: 

"Ordinarily,  I  think,  it  does  not  lie  within  the  province  of  a  ministerial  offi- 
cer to  question  the  validity  of  a  statute  which,  insofar  as  he  is  concerned, 
merely  imposes  upon  him  a  proper  duty  and  has  no  bearing  upon  his  constitu- 
tional rights.  As  stated  by  the  Supreme  Court  in  Aikins  v.  Kino'^'hnry,  247  IJ.  S. 
484,  489,  'he  who  would  successfully  assail  a  law  as  unconstitutional  must 
come  showing  that  the  feature  of  the  act  complained  of  operates  to  deprive 
him  of  some  constitutional  right.'  It  is  not  sufficient  that  the  statute  may  ad- 
verselv  affect  the  rights  of  others  :  and  it  can  make  no  difference  that  others 
who  claim  to  be  injured  are  assailing  its  constitutionality." 

See  also  Smith  v.  Infliann.  191  IT.  S.  138.  148;  Columbus  d  Greenville  Ry.  v. 
Miller,  283  TJ.  S.  96,  99. 

The  head  of  a  department  is  under  no  duty  to  question  or  to  inquire  into 
fhe  constitutional  power  of  the  Congress    (36  Op.  21,  25).  Such  matters  ari.se 
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in  the  Congress,  or  with  the  President,  and  are  not  "questions  of  law  arising 
in  the  aaministration  of  his  aepartment,"  within  the  contemplation  of  the 
statute  uuuer  which  the  heads  of  the  departments  are  authorized  to  require 
my  opinion  (U.  S.  C,  title  5,  sec.  '60-k).  This  provision  has  long  been  construed 
as  limiting  the  scope  of  opinions  to  specitic  cases,  actually  arising,  in  which 
the  head  of  a  department  is  authorized  to  make  some  determination,  or  to  take 
some  action,  in  connection  with  which  some  guidance  is  required.^ 

Assuming,  therefore,  that  in  the  administrative  branch  of  the  Government 
only  the  President  ordinarily  can  have  proper  interest  in  questioning  the  valid- 
ity of  a  measure  passed  by  the  Congress,  and  that  such  interest  ceases  when 
he  has  expressed  his  approval  or  disapproval,  it  necessarily  follows  that  there 
rarely  can  be  proper  occasion  for  the  rendition  of  an  opinion  by  the  Attorney 
General  upon  its  constitutionality  after  it  has  become  law. 

Necessarily  when  the  Attorney  General,  at  the  rquest  of  the  President,  is 
considering  pending  legislation,  he  must  often  point  out  doubts  and  uncertain- 
ties of  varying  degrees  of  merit  and  must  deal  with  the  matter  in  a  practical 
and,  at  times,  argumentative  fashion.  Since  such  opinions  are  merely  for  the 
assistance  of  the  Presiuent  and  are  oruinarily  regarded  as  confidential,"  the 
Attorney  General  may  state  his  views  fully  and  freely,  with  advantage  to  the 
President  and  without  embarrassment  to  any  one.  To  illustrate  the  manner  of 
treatment  sometimes  required,  I  quote  below  from  two  unpublished  opinions 
rendered  during  a  former  administration  on  proposed  legislation,  connected  in 
no  way  with  the  legislation  which  has  drawn  forth  this  letter. 

(A)  "The  question  is  one  which  has  been  debated  back  and  forth  by  lawyers, 
legislators  and  writers  on  constitutional  law  *  *  *.  Substantial  arguments  have 
been  adduced  on  both  sides  of  the  question.  The  strict  constructionists  take  the 
view  that  Congress  has  not  the  power  and  those  inclined  to  more  liberal  views 
reach  the  opposite  conclusion  *  *  *.  It  is  one  of  those  questions  where  a  little 
statesmanship  must  be  added  to  legal  arguments  to  reach  a  sound  conclusion. 
♦  *  *  Practical  considerations  lead  to  the  conclusion  that  the  liberal  view, 
sustaining  the  power,  should  be  adopted.  *  *  *  I  do  not  believe  the  Congress 
would  pay  any  attention  to  an  opinion  of  an  Attorney  General  to  the  effect 
that  the  power  does  not  exist." 

(B)  "In  my  judgment  it  would  not  be  wise  to  base  objection  to  this  measure 
on  constitutional  grounds.  *  *  *  This  measure  falls  into  a  class  with  innumer- 
able others  that  have  been  enacted  by  Congress  since  the  organization  of  the 
Government  and  which,  if  constitutional  at  all,  would  have  to  be  sustained 
under  the  so-called  general  welfare  clause  because  there  is  no  specific  authority 
elsewhere  in  the  Constitution.  The  question  as  to  the  extent  of  authority  of 
Congress  under  the  general  welfare  clause  has  never  been  decided  by  the 
Supreme  Court  of  the  United  States  and  is  not  likely  to  be.^  An  attack  on  this 
measure  on  the  ground  that  it  is  not  authorized  by  the  Constitution  would  be 
met  instantly  with  the  argument  that  many  measures  open  to  the  same  objec- 
tions have  been  approved  during  this  and  prior  administrations ;  and  to  single 
out  this  one  measure  for  constitutional  criticism  would  result  in  inconsistency 
which  could  not  be  defended." 

The  situation  is  fundamentally  different  when  the  Attorney  General  is  asked 
to  pronounce  upon  the  constitutionality  of  a  statute  after  it  has  been  passed 


1  20  Op.  463,  464  ;  32  Op.  531,  536. 

The  Attorneys  General  have  at  times  had  occasion  to  declare  their  Inability  under  the 
statutes  to  render  opinions  for  the  puidance  of  the  Concrress.  36  Op.  532,  and  other  opin- 
ions therein  cited.  (A  comprehensive  list  of  such  opinions  appears  In  the  Congressional 
Record  of  March  26.  10.S6,  v.  SO.  p.  4r-!70).  In  36  Op.  21,  2,=i.  my  predecessor  had  occasion 
to  point  out  that  questions  concerning  the  constitutionality  of  contemplated  legislation 
do  not  arise  in  the  department  which  would  administer  the  statute,  if  enacted.  In  one 
instance  the  Congress,  recognizing  these  statutory  limitations,  specifically  "authorized 
and  directed"  the  .Attorney  General  to  render  to  the  Secretary  of  War  an  opinion  Involv- 
ing the  constitutional  power  of  the  Congress  in  connection  with  certain  contemplated 
legislation,  and  required  the  Secretary  of  War  to  transmit  the  opinion  to  the  Congress. 
25  Op.  19,-,. 

=  A  number  of  such  opinions  have  been  published.  5  Op.  254,  259  ;  10  Op.  426  435  :  12 
Op.  3.37.  347:  18  Op.  18,  27;  25  Op.  194,  213-218;  25  Op.  422;  27  Op.  327.  330;  30  Op. 
88  :  37  Op.  403.  407. 

TT  l,^'"*^*"  ^^^^  t'f"*^  the  Supreme  Court  has  had  occasion.  In  United  States  v.  Butler,  297 
U.S.  1,  66,  to  approve  the  "Hamiltonian  position"  of  the  broad  scope  of  the  spending 
power  under  the  general  welfare  clause — a  view  which  I  had  ventured  to  relv  upon  In  my 
opinion  of  August  26,  1935.  38  Op.  258,  thus,  apparently,  ending  one  phase  of  the  historic 
controversy  regarding  the  interpretation  of  the  general  welfare  clause. 
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by  the  Congress  and  approved  by  the  President.  Both  then  have  evidenced  their 
determination  that  the  measure  is  constitutional.  What  before  remained  in  tlie 
sphere  of  debate  has  now  been  elevated  to  the  domain  of  law.  Should  the  At- 
torney General  now  vouchsafe  his  opinion  holding  the  legislation  unconstitu- 
tional, he  would  set  himself  up  as  a  judge  of  the  acts  of  the  Congress  and  of 
the  President.  Moreover,  should  a  practice  of  rendering  opinions  upon  requests 
such  as  that  submitted  in  this  instance  prevail,  the  occasion  surely  would 
arise  when,  entertaining  doubts  which  he  could  not  conscientiously  put  aside, 
he  would  be  compelled  to  declare,  with  disturbing  public  effect,  the  invalidity 
of  a  statute,  while  in  effect  voicing  only  a  personal  view  that  might  ultimately 
be  rejected  in  the  courts.  Of  course,  if  the  Attorney  General  should  regard  a 
statute  as  clearly  constitutional,  an  opinion  to  that  effecte  might  not  be  im- 
mediately harmful — aside  from  the  fact  that  he  might  later  be  called  upon  to 
defend  the  statute  in  the  courts  under  such  tactical  disadvantage  as  may  flow 
from  a  prior  public  exposition  of  his  position.  Often,  however,  although  the 
Attorney  General  should  conclude  in  favor  of  the  constitutionality  of  a  meas- 
ure, he  could  not  deny  the  presence  of  doubt ;  and  yet,  as  the  Government's 
chief  advocate  in  the  courts,  he  would  hesitate  publicly  to  express  misgivings 
which  would  only  supply  an  issue  that  he  must  later  meet  in  the  performance 
of  his  official  duties. 

Even  assimiing  tlie  existence  of  some  doubts  about  the  validity  of  enacted 
legislation,  it  should  always  be  remembered  that  its  constitutionality  may 
never  be  drawn  into  question,  or  may  be  questioned  only  in  a  particular  aspect 
in  its  application  to  a  specific  set  of  facts.  Just  as  it  is  not  the  function  or  the 
practice  of  the  courts  to  make  moot  determinations  of  the  constitutionality  of 
entire  statutes,  but  to  decide  actual  cases  arising  under  specific  factual  situa- 
tions to  which  the  statutes  may  relate,  so  there  would  seem  to  be  no  reason 
why  the  Attorney  General  should  rule  upon  such  broad,  abstract  questions — 
especially  when,  as  I  have  stated,  the  constitutionality  of  the  statute  may 
never  be  challeneged. 

I  think  that  the  duty  of  (he  Attorney  General,  in  connection  with  inquiries 
from  the  heads  of  the  departments  and  independent  establisliments  as  to  the 
constitutionality  of  statutes,  is  correctly  indicated  by  the  following  excerpt 
from  the  opinion  of  May  6,  1919  (31  Op.  47."),  476),  rendered  by  the  Attorney 
General  to  the  Seci'etary  of  the  Treasury,  concerning  the  taxation  of  judges' 
salaries : 

"Ordinarily,  I  would  be  content  to  say  that  it  is  not  within  the  province  of 
the  Attorney  General  to  declare  an  act  of  Congress  unconstitutional — at  least, 
where  it  does  not  involve  any  conflict  between  the  prerogatives  of  the  legisla- 
tive department  and  those  of  the  executive  department — and  that  when  an  act 
like  this,  of  general  application,  is  passed  it  is  the  duty  of  the  executive  de- 
partment to  administer  it  until  it  is  declared  unconstitutional  by  the  courts." 

It  is  interesting  to  observe  that,  notwithstanding  his  statement,  the  Attorney 
General  proceeded  to  examine  and  pass  upon  the  <iuestion,  with  consequences 
which  emphasize  the  futility  of  such  a  practice.  He  concluded  that  "the  act 
requiring  the  salaries  of  the  officials  in  question  to  be  included  as  a  part  of 
their  gross  incomes  for  the  purposes  of  the  income  tax  is  valid  and  constitu- 
tional." Later  the  Supreme  Court  adopted  a  contrary  view.  Evans  v.  Gore,  2.53 
U.  S.  24").  His  opinion,  given  as  an  exception  to  the  rule  which  he  expressly 
recognized,  clearly  accomplished  nothing  of  substance. 

It  is  true  that  many  opinions  of  the  Attorneys  General  have  dealt  with  con^ 
stitutional  questions  arising  in  connection  with  enacted  legislation.  Some  of 
them  have  interpreted  general  statutes  in  the  light  of  the  Constitution,  apply- 
ing the  principle  that  ambiguous  language  is  to  be  construed,  if  possible,  so  as 
to  avoid  imputing  to  the  legislature  an  intention  that  would  transcend  pre- 
scribed restrictions  or  raise  serious  constitutional  questions.  Some  opinions 
have  examined  Supreme  Court  decisions  and  stated,  for  administrative  guid- 
ance, the  anparent  scone  thereof  and  the  resulting  effect  upon  the  statutes 
under  consideration.  Others  come  within  the  recognized  exception  concerning 
statutes  presenting  possible  conflict  with  prerogatives  of  the  executive  depart- 
ment. Very  few  have  discussed  constitutional  authority  in  sweeping  terms.  I 
shall  not  further  attempt  to  distingni.sh  or  classify  these  prior  opinions,  but 
they  are  to  be  sharply  distinguished  from  the  one  asked  for  in  the  present 
instance.  The  practice  which  has  generally  prevailed  in  the  past  is  salutary 
and  departures  from  it  should  be  viewed  with  concern. 
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The  issuance  of  bonds  by  private  corporations  is  frequently  accompanied  by 
an  oiiinion  of  counsel  as  to  their  validity.  It  is  this  practice  which  has  inspired 
the  retpiest  for  an  opinion  in  the  present  instance.  The  distinction,  however, 
is  apparent.  Legal  (piestions  arising  in  connection  with  the  issuance  of  obliga- 
tions by  a  department  or  agency  of  the  United  States  are  referred  to  its  chief 
law  officer  and,  thereafter,  if  doubt  still  exists,  may  be  referred  to  the  Attor- 
ney General  for  an  opinion.  Such  opinions,  however,  properly  deal  with  matters 
concerning  conformity  to  statutory  requirements.  The  situation  now  placed 
before  me,  as  I  understand  it,  is  that  the  Federal  Home  Loan  Bank  Board 
does  not  question  the  constitutionality  of  the  statute,  but  .seeks  an  opinion 
merely  because  the  Board  contemplates  the  issuance,  in  the  future,  of  the 
debentures  authorized  by  the  act,  apparently  conceiving  that  the  views  of  the 
Attorney  General  upnii  the  conslitutionality  of  the  statue  may  be  a  proper 
step  in  the  plan.  If  I  should  undertake  to  pass  upon  the  constitutionality  of 
statutes  authorizing  the  issuance  of  bonds  and  other  obligations,  buyers  of 
these  securities  would  probably  soon  come  to  insist  upon  such  an  opinion  in 
every  case.  The  embarrassing  consequences  of  yielding  to  such  importunities 
have  already  been  sufficiently  considered.  Such  a  departure  from  sound  princi- 
ples .should  not  be  countenanced.  Moreover  it  has  frequently  been  decided  that 
it  is  not  within  the  scope  of  the  Attorney  General's  duty  to  render  opinions 
for  the  guidance  of  private  persons  w-ho  engage  in  transactions  with  the 
United  States  and,  aside  from  this,  it  is  clear  that  the  same  individual  should 
not  act  as  counsel  for  both  buyer  and  seller.  I  quote  from  an  opinion  of 
August  27,  1892    (20  Op.  403,  4G4)  : 

"The  function  of  the  Attorney-General  is  to  advise  the  several  heads  of  the 
other  executive  departments  upon  the  questions  of  law  which,  in  the  adminis- 
tration of  their  respective  Departments,  they  are  required  to  decide.  *  *  * 
I  know  of  no  law  which  requires  the  Secretary  of  the  Treasury  to  become  the 
legal  adviser  of  a  party  proposing  to  enter  into  a  contract  with  the  Govern- 
ment. The  request  here  is  made  for  the  benefit  of  the  proposed  contractors  to 
enable  them  to  decide  questions  of  interest  in  their  business,  and  not  to  enable 
the  Secretary  of  the  Treasury  to  discharge  a  public  duty.  Repeatedly,  as  often 
as  this  question  has  been  presented  to  my  predecessors,  it  has  been  decided 
that  the  Attorney-General  is  not  authorized  to  give  an  opinion  in  such  a  case, 
and  I  am  constrained  to  follow  these  precedents,  in  which  my  judgment 
concurs." 

Suggestions  of  the  unconstitutionality  of  statutes  always  may  be  made  by 
private  persons,  whether  with  or  without  foundation.  Should  the  Attorney 
General  undertake  to  render  opinions  to  quiet  such  intimations  (even  assum- 
ing that  his  oi)inion  could  have  that  effect),  and  if  each  or)inion  rendered  for 
that  purpose  should  be  made  to  serve  as  a  reason  for  the  rendering  of  another, 
it  would  set  in  motion  an  unfortunate  train  of  circumstances  . 

I  suggest,  therefore,  that  in  the  pre.sent  instance  the  request  of  the  Federal 
Home  Loan  Bank  Board  be  withdrawn. 
Respectfully. 

HOMEU   CUMMINGS. 


Exhibit  111 

(40  Op.  158) 

February  3,  1942. 
The  President. 

My  Dear  i\lR.  Prertoent  :  I  have  the  honor  to  refer  to  your  memorandmn  of 
January  21.  transmitting  the  request  of  the  Civil  Service  Commission  for  my 
opinion  on  the  following  questions  which  have  arisen  under  the  act  of  August 
2.  1030,  c.  410.  53  Stat.  1147.  as  amended  by  the  act  of  July  10,  1940,  c.  640.  54 
Stat.  7fi7,  generally  known  as  the  Hatch  Act: 

"(1)  Does  the  Fifth  Amendment  to  the  Constitution  of  the  United  States 
prevent  the  Commission  from  adjudicating  the  alleged  improper  political  activ- 
ity of  officers  or  emjuloyees  of  a  State  or  local  agency  receiving  Federal  aid 
under  and  by  virtue  rif  contracts  entered  into  prior  to  the  enactment  of  the 
Hatch  Act  as  amended  and  approved  July  10,  1040. 

"(2)  If  the  Coinniission  has  jurisdiction  to  adjudicate  the  complaints  of 
improper  political  activity  on  the  part  of  officers  or  employees  of  a  State  or 
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local  agency  receiving  Federal  aid  under  contracts  entered  into  prior  to  July 
19,  1940,  and  make  its  order  to  remove  the  officer  or  employee  from  the  State 
or  local  agency — would  the  Federal  Loan  Agency  he  prohihited  from  with- 
holding from  loans  or  grants  to  the  State  or  local  agency  an  amount  equal  to 
two  years'  compensation  at  the  rate  the  officer  or  employee  was  receiving  at 
the  time  of  such  violation,  on  the  grounds  that  such  action  by  the  Federal 
Loan  Agency  in  withholding  the  funds  would  be  an  impairment  to  the  existing 
rights  of  the  contract  in  violation  of  the  Fifth  Amendment  to  the  Constitution 
of  the  United  States. 

"(3)  Does  the  Commission  have  jurisdiction  under  Section  12  of  the  Hatch 
Act  over  employees  of  State  or  local  districts  where  the  Reconstruction  Fi- 
nance Corporation  i)urchases  outstanding  bonds  of  the  district.  Stated  in  an- 
other way  is  this  transaction  considered  a  loan  within  the  terms  of  Section 
12  (a)  of  the  Hatch  Act,  i.e.,  'No  officer  or  employee  of  any  State  or  local 
agency  whose  principal  employment  is  in  connection  with  any  activity  which 
is  financed  in  whole  or  in  part  by  loans  or  grants  made  by  the  United  States 
or  by  any  Federal  agency  *  *  *.'  " 

Section  12  (a)  of  the  Hatch  Act  (added  by  the  act  of  July  19,  1910),  pro- 
hibits certain  political  activities  upon  the  part  of  officers  or  employees  of  any 
State  or  local  agency  who.se  principal  employment  is  in  connection  with  any 
activity  financed  in  whole  or  in  part  by  loans  or  grants  made  by  the  United 
States  or  by  any  Federal  agency,  and  empowers  the  Civil  Service  Commission 
to  administer  the  provisions  of  the  section  and  to  hold  hearings  on  charges  of 
violations. 

Section  12  (b)   of  the  statute  provides  in  part: 

"  *  *  *  After  such  hearing,  the  Commission  sliall  determine  whether  any 
violation  of  such  sub.section  has  occurred  and  whether  such  violation,  if  any, 
warrants  the  removal  of  the  officer  or  employee  by  whom  it  was  committed 
from  his  office  or  employment,  and  shall  by  registered  mail  notify  such  officer 
or  employee  and  the  appropriate  State  or  local  agency  of  such  determination. 
If  in  any  case  the  Commission  finds  that  such  officer  or  employee  has  not  been 
removed  from  his  office  or  employment  within  thirty  days  after  notice  of  a 
determination  by  the  Commission  that  such  violation  warrants  his  removal, 
or  that  he  has  been  so  removed  and  has  sub.sequently  (within  a  period  of 
eighteen  months)  been  appointed  to  any  office  or  employment  in  any  State  or 
local  agency  in  such  State,  the  Commission  shall  make  and  certify  to  the 
appropriate  Federal  agency  an  order  requiring  it  to  withhold  from  its  loans 
or  grants  to  the  State  or  local  agency  to  which  such  notification  was  given  an 
amount  equal  to  two  years'  compensation  at  the  rate  such  officer  or  employee 
was  receiving  at  the  time  of  such  violation  ;  except  that  in  any  ca.se  of  such  a 
sub.sequent  appointment  to  a  position  in  another  State  or  local  agency  which 
receives  loans  or  grants  from  any  Federal  agency,  such  order  shall  require  the 
withholding  of  such  amount  from  such  other  State  or  local  agency.  *  *  *  " 

The  first  two  questions  of  the  Civil  Service  Commission  are  concerned  with 
the  constitutionality  of  section  12  of  the  Hatch  Act.  The  provisions  of  that 
section  are  broad  enough  to  apply  to  all  Federal  aid  furnished  after  the  date 
of  its  enactment  in  the  form  of  loans  or  grants  regardless  of  the  date  of  the 
contract  under  which  the  aid  is  furnished.  There  is  no  occasion,  therefore,  for 
questioning  the  constitutionality  of  section  12  as  applied  to  such  Federal  aid. 
As  stated  in  the  opinion  of  the  Attorney  General  of  August  10,  193".  (38  Op. 
252,  253)  : 

"Ordinarily,  I  think,  it  does  not  lie  within  the  province  of  a  ministerial  offi- 
cer to  question  the  validity  of  a  statute  w^iich,  insofar  as  he  is  concerned, 
merely  imposes  upon  him  a  proper  duty  and  has  no  bearing  upon  his  consti- 
tutional rights." 

Furthermore,  as  pointed  out  by  the  Attorney  General  in  his  opinion  of  March 
26,  1937  (39  Op.  11),  there  are  grave  objections  to  the  rendition  of  opinions 
by  the  Attorney  General  upon  requests  from  the  heads  of  the  Federal  depart- 
ments and  independent  establishments  concerning  the  constitutionality  of  laws 
they  have  been  appointed  to  administer.  The  Attorney  General  stated   (p.  16)  : 

"I  think  that  the  duty  of  the  Attorney  General,  in  connection  with  inquiries 
from  the  heads  of  the  departments  and  independent  establishments  as  to  the 
constitutionality  of  statutes,  is  correctly  indicated  by  the  following  excerpt 
from  the  opinion  of  May  6.  1919  (31  Op.  475,476).  rendered  by  the  Attorney 
General  to  the  Secretary  of  the  Treasury,  concerning  the  taxation  of  judges' 
salaries : 


671 

•'  'Ordinarily,  I  would  be  content  to  say  that  it  is  not  within  the  province 
of  the  Attorney  General  to  declare  an  act  of  Congress  unconstitutional — at 
least,  where  it'does  not  involve  any  conflict  between  the  prerogatives  of  the 
legislative  department  and  those  of  the  executive  department— and  that  when 
an  act,  like  this,  of  general  application,  is  passed  it  is  the  duty  of  the  execu- 
tive department  to  administer  it  until  it  is  declared  unconstitutional  by  the 
courts.'  " 

The  Commission's  letter  shows  that  its  third  question  relates  to  the  refinanc- 
ing by  the  Reconstruction  Finance  Corporation  of  the  indebtedness  of  drainage 
districts,  levee  districts,  irrigation  districts  and  similar  districts  pursuant  to 
the  provisions  of  section  8(5  of  the  Emergency  Farm  Mortgage  Act  of  11)33,  as 
amenaed  (U.  S.  C,  title  43,  sec.  403).  This  section  authorizes  the  Reconstruc- 
tion Finance  Corporation  to  make  loans  to  or  for  the  benefit  of  such  districts 
to  enable  them  to  reduce  and  refinance  their  outstanding  indebtedness  incurred 
in  connection  with  any  project  devoted  chiefly  to  the  improvemnt  of  lands  for 
agricultural  purposes.  In  a  typical  transaction  to  which  the  Commission  refers 
the  Reconstruction  Finance  Corporation,  in  order  to  enable  a  particular  drain- 
age district  to  reduce  and  refinance  its  outstanding  indebtedness  incurred  in 
connection  with  the  construction  of  a  drainage  project,  purchased  the  out- 
standing bonds  of  the  district  from  the  bondholders  at  less  than  par  and  sur- 
rendered them  in  i;t39  to  the  district  in  exchange  for  refunding  bonds  issued 
by  the  district  in  the  amount  expended  by  the  Corporation.  Funds  thus  ex- 
pended or  advanced  by  the  Corporation  were  used  to  refinance  the  indebted- 
ness of  the  district  and  not  for  maintenance  or  operation  expenses,  or  for  any 
improvement  or  construction  work.  No  further  loan  or  grant  has  been  made 
by  the  Corporation. 

The  present  activities  of  the  drainage  district  in  question  are  the  mainte- 
nance and  operation  of  its  drainage  system  and  the  levying  and  collecting  of 
taxes  to  meet  its  obligations.  Funds  to  finance  tho.se  activities  are  derived 
from  taxes  levied  upon  the  lauds  within  the  district.  So  far  as  appears  from 
the  facts  presented  no  funds  to  pay  the  principal  of  the  bonds  held  by  the 
Corporation,  the  interest  thereon,  or  the  administrative,  maintenance,  or  oper- 
ating charges  of  the  district  have  been  or  are  being  derived  by  the  district 
from  any  Federal  agency.  Under  such  circumstances  section  12  of  the  Hatch 
Act  is  inapplicable.  That  section  applies  only  to  officers  or  employees  of  State 
or  local  agencies  "whose  principal  employment  is  in  connection  with  any  activ- 
ity which  is  financed  in  whole  or  in  part  by  loans  or  grants  made  by  the 
Fiiited  States  or  by  any  Federal  agency,"  and  its  purpose  is  to  prevent  such 
officers  or  employees  from  engaging  in  any  of  the  political  activities  mentioned 
therein  while  their  compensation  is  being  p^ld  in  whole  or  in  part  from  funds 
furnished   I)y  the  Federal   Government. 

Accordingly,  it  is  my  opinion  that  under  the  facts  now  presented  the  Civil 
Service  Commission  does  not  have  jurisdiction  under  section  12  of  the  Hatch 
Act  over  State  or  local  employees  of  agencies  referred  to  in  the  Commission's 
third  question. 

Respectfully, 

Frat^cis  Biddle. 


Exhibit  112 

(Smyth  V.   Titcomh,  31  Maine  272    (1850),  quoted  in   .^8  Op.  252,  253   (1935).  39  Op.  11, 

13   (1937),  and  40  Op.  158,  160   (1942).) 

Smyth  &  al.   Agents  of  tiee  Village  School  District  in   Brunswick, 

Petitioners  for  Mandamus, 

versus 
John  F.  Titcomb,  Treasurer  of  the  Town. 

The  court  is  authorized,  both  by  the  common  law  and  by  statute,  to  issue  writs 
of  mnndnmu!^  to  courts  of  inferior  jurisdiction,  to  corporations  and  indivi- 
duals, when  necessary  for  the  furtherance  of  justice  and  the  due  execution 
of  the  laws. 

The  process  of  mandamus  cannot  be  used  for  the  review  or  correction  of 
judicial  errors. 
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The  collector  of  taxes  of  a  town  has  the  same  powers,  and  is  under  the  same 

obligations,  to  collect  school  district  taxes,  as  in  cases  of  town  taxes. 
The  treasurer  of  a  town  has  the  same  authority,  and  is  under  the  same  obli- 
gations, to  enforce  the  collection  and  payment  of  school  district  taxes,  as  in 
cases  of  town  taxes. 
In  discontinuing  or   reconstructing  its  school   districts,   a   town   may    make   its 
action   to   be  conditional,  dependent  upon  the  consent  of   the  districts  to   be 
affected. 
Such  conditional  action  is  not  a  delegation  of  its  authority. 
By  the  special  statute  of  1848,  ch.  140,   the  ddings  of  the  town  of  Urunswick, 
for  the  formation  of  its  village  school  district,  were  confirmed,  and  the  dis- 
trict is  held   to  be  legally  established. 
If  a  school   district  have  legally  voted  to  raise  a  sum  of  money,  for  imrpo.scs 
within  their  authority,  and  the  assessors  of  the  town  ascertain  the  fact  and 
assess  the  same,  such  assessment  is  not  rendered  inoperative  by  the  omission 
of  the  district  clerk  to  certify  to  the  assessors  the  vote  of  the  district. 
On  a  summary  hearing,  upon  a  iDetition  for  a  mandamus,  tlie  court  will  not 
determine  the  constitutionality  of  a  law,  involving  merely  the  rights  of  third 
persons. 
A  ministerial  officer,  entrusted  with  the  collection  and  disbur.sement  of  reve- 
nue, in  any  of  the  departments  of  the  government,  has  no  right  to  withhold 
a  performance  of  liis  ministerial  duties,  prescribed  by  law,  merely  because 
he  apprehends  that  others  may  be  injuriously  affected  thereby,  or  that  possi- 
bily  the  law  may  be  unconstitutional. 

Petition  for  mandamus.  The  respondent  was  treasurer  of  the  town  of 
Brunswick. 

Some  proceedings  were  had  by  the  inhabitants  of  the  town,  in  April,  1848, 
with  a  view  to  the  consolidation  of  three  of  its  .school  districts  into  one,  to  be 
called  the  village  district.  These  proceedings  are  sufficiently  stated  in  the  deci- 
sion of  the  case  by  the  court.  In  August,  1848,  an  Act  of  the  Legislature  auth- 
orized the  inhabitants  of  the  village  district  to  raise,  for  the  support  of  schools. 
a  sum  not  exceeding,  in  any  one  year,  three-fifths  of  the  amount,  apportioned 
to  said  district  from  the  school  money  raised  by  the  town  for  the  same  year, 
to  be  assessed  and  collected  in  the  manner  provided  for  the  assessment  and 
collection   of  school    district   taxes. 

The  petitioners  allege  that,  at  a  legal  meeting  in  April,  1840,  the  district 
voted  to  raise,  by  a  tax,  $702. .^0,  being  three-fifths  of  the  amount  apportioned 
to  the  district,  not  of  the  money  raised  that  year  by  the  town,  for  supporting 
schools:  tlint  pursuant  to  the  public  Art  of  August  0,  184fi.  the  district  had 
borrowed  $325,  for  repairing  the  school  houses  belonging  to  the  district,  which 
last  mentioned  sum,  the  respondent,  as  treasurer  of  the  town,  had  received 
and  duly  paid  out  for  .said  repairs:  that  the  assessors  of  the  town  duly  assessed 
.said  sums,  (amounting  with  the  interest  on  said  loan,  and  with  the  authorized 
overlayings  to  $1,09.S.4S)  upon  the  polls  and  estates  within  said  district,  according 
to  law  :  and  committed  to  Sephen  Snow,  the  collector  of  taxes  of  said  towni.  lists  of 
said  assessment,  with  warrant  to  levy  and  collect  the  same,  and  pay  the  amount 
thereof  to  said  Titcomb.  on  or  before  the  first  day  of  December.  1849 ;  and  also 
certified  to  .said  Titcomb.  the  asses.sment  and  commitment  aforesaid;  that  said 
Snow,  after  collecting  a  part  of  the  sums  so  committed  to  him.  (out  of  which  the 
money  borrowed  as  aforesaid,  has  been  fully  paid.)  has  neglected  to  complete  the 
collection,  leaving  not  less  than  $600.  yet  uncollected:  that,  in  execution  of  the 
contracts  entered  into  by  the  district,  for  the  support  of  schools,  the  officers  of  the 
district  h;ive  drawn  their  order  upon  the  selectmen  of  the  town,  in  favor  of  a 
person  having  a  just  claim  against  the  district,  which  order  the  selectmen  have 
declined  to  pay  or  accept,  for  the  reason,  alleged  by  them,  that  the  district  has 
already  received  its  full  proportion  of  the  school  money,  raised  hy  the  toum,  and 
that  the  amount  raised  by  the  extra  taxation  in  the  district,  has  not  been  col- 
lecte*^!,  and.  therefo7-e.  is  not  subject  to  the  order  of  said  di.'^trir-t  ■  that  pn  order  of 
the  like  tenor,  and  for  the  same  purpose,  has  been  drawn  upon  the  said  Titcomb, 
treasurer,  which  he  has  declined  to  pay.  for  the  reason,  alleged  by  him.  that  there 
are  no  funds  in  his  hnnds,  subject  to  such  order:  that  .said  jietitioners  have  fre- 
nuently  requested  said  Titcomb  to  is'^ue  his  warrant  of  distress  against  the  said 
Snow,  collector  as  aforesaid  :  which  be  lias  wholly  refused  to  do  :  thot.  by  means  of 
said  refusals,  the  inhabitants  of  .said  district  are  aggrieved  and  deprived  of  their 
just  rights : — 
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Wherefore,  they  pray  that  a  Rule  be  issued  to  said  Titcomb,  to  appear  at,  &c., 
to  show  cause,  if  any  he  liave,  why  a  writ  of  mandamus  should  not  be  issued  by 
this  court,  commanding  him  to  issue  such  warrant  of  distress. 

This  petition  was  entered  at  the  term  of  the  court  held  for  the  county  of 
Oxford,  wbere  it  was  ordered,  that  a  rule  be  issued  to  said  Titcomb,  to  show 
cause,  &c.  at  the  term  of  the  court  then  next  to  be  held  for  the  county  of 
Somerset,  when  and  where  it  was  agreed,  that  the  cause  should  be  postponed 
and  stand  for  argument  at  the  term  of  the  court,  then  next  to  be  held  for  the 
county  of  Waldo,  and  that  the  respondent  shall  then  and  there  make  such  a 
written  return  in  answer  to  this  petition,  as  he  would  by  law  be  required  to 
make  to  an  alternative  writ  of  mandamus,  and  that,  upon  such  return,  or  upon 
the  default  of  the  respondent  to  make  such  return,  and  upon  the  proofs  adduced 
by  the  parties,  if  the  opinion  of  the  court  shall  be  in  favor  of  granting  the 
prayer  of  the  petition,  a  iJeremptory  writ  of  mandamus  shall  then  issue. 

And  at  said  term  for  the  county  of  Waldo,  the  said  Titcomb  filed  his  answer. 

That  answer  contained  an  extended  and  well  drawn  argument  upon  the  law, 
applicable  to  the  facts  which  it  alleged.  The  facts  will  sufficiently  appear  in  the 
opinion  given  by  the  court . 

The  grounds  assumed  by  the  respondent  were,  in  substance  : 

I.  The  so  called  village  school  district  never  had  a  legal  existence. 

1.  It  was  not  created  according  to  the  constitution  or  the  laws  of  the  State. 
By  article  8,  of  the  constitution,  the  mode  in  which  the  Legislature  may  proceed 
to  enforce  the  maintenance  of  public  schools  is  exactly  prescribed.  It  is  only  by 
acting  through  the  towns.  The  Legislature  has  no  authority  to  create,  directly, 
a  school  district,  with  power  to  raise  money. 

2.  The  vote  of  the  town  to  consolidate  the  three  districts  into  one,  "if  such 
should  be  their  wish,"  was  a  delegation  of  authority,  such  as  it  was  not  lawful 
for  the  town  to  make. 

3.  But  if  lawful,  the  districts  never  complied  with  the  condition.  They  never 
expressed  such  a  wish.  The  utmost  that  can  be  claimed  from  their  respective 
votes,  is  that  they  concurred  in  a  measure  for  uniting  the  more  advanced  schol- 
ars of  each  district  into  one  school,  under  the  statute  of  1847,  c.  25. 

4.  If  the  town  had  intended  to  merge  the  three  districts  into  one,  the  law 
authorized  it  to  be  done  only  at  some  annual  meeting  in  March  or  April. 

5.  The  Act  of  the  Legi-slature  of  August  .3,  1848,  did  not  pretend  to  form  a  new 
district,  but  was  merely  confirmatory  of  the  votes  passed  b.v  the  districts.  It  was 
therefore  inoperative,  inasmuch  as  the  districts  had  not  all  voted  for  the  forma- 
tion of  the  new  district. 

G.  It  r-annot  liave  been  the  intention  of  the  Legislature,  by  that  act  alone, 
to  establish  the  Union  district ;  for,  if  so,  the  town  could  have  no  authority 
to  change  its  limits  :  a  right  which  the  law  expressly  gives  to  towns  over  their 
districts. 

II.  But,  if  the  village  school  district  had  a  legal  exi.stence,  the  tax  was  not 
legal! V  assessed. 

1.  The  Legislature  had  no  authority,  under  the  constitution,  to  compel  indi- 
viduals to  become  subject  to  taxation  under  any  vote  of  such  a  corporation. 

2.  The  assessors  of  the  town  had  no  official  notice,  from  the  districts,  of 
their  having  complied  with  the  condition  of  tlie  town  vote,  whereby  their  con- 
solidation was  effected.  In  fact,  such  compliance  was  never  had. 

3.  The  money  assessed,  was  never  raised  by  a  legal  vote  of  the  district.  For, 
beyond  the  amount  A'oted,  the  assessors  included  .$.32.^,  to  repay  mone.v  which 
the  district  had  borrowed  :  and  that  money  was  borrowed  for  purposes  not 
authorized  by  the  statute  of  August  8,  lS4(i,  under  which  it  purported  to  have 
been  obtained,  and  upon  different  times  of  pay-day  from  those  prescribed  by 
that  statute. 

4.  No  certiflcnte  of  the  district  vote,  authorizing  the  borrowing  of  mone.v, 
was  ever  furnished  by  the  district  clerk  to  the  assessors  or  treasurer  of  the 
town  :  nor  had  any  certificate  been  furnished  them  by  the  district  agents,  that 
money  had  been  richtfully  borrowed. 

III.  If  it  be  constitutional  for  the  Legislature  to  authorize  school  districts 
to  raise  money,  the  power  cannot  be  given  to  a  single  district,  by  special  legis- 
lation. It  can  be  done  only  by  a  general  law  operating  upon  all~the  school  dis- 
tricts in  the  State. 

IV.  In  a  state  of  facts,  like  those  presented  in  this  ca.se,  it  is  not  the  school 
district,  even  though  legally  constituted,  but  it  is  the  town,  which  has  author- 
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ity  to  apply  for  a  writ  of  mandamus,  to  act,  not  upon  any  officers  of  the  dis- 
trict, but  upon  those  of  the  towns. 

The  facts,  disconnected  with  the  arguments,  presented  in  the  respondent's 
answer,  are  admitted  to  contain  tlie  truth  of  the  case. 

Barns,  for  the  petitioners. 

S.  Fcssenden,  for  the  respondent. 

The  constitution  of  this  State,  article  eight,  recognizes  tliat  a  general  dififu- 
sion  of  the  advantages  of  education  is  essential  to  the  i)reservation  of  the 
rights  and  liberties  of  the  people.  To  promote  this  important  object,  "the  Leg- 
islature are  authorized,  and  it  shall  be  their  duty  to  require  the  several  towns 
to  make  suitable  provision,  at  their  own  expense,  for  the  support  and  main- 
tenance of  public  schools." 

This  is  the  whole  extent  of  the  power  of  the  Legislature,  in  regard  to  the 
establishment,  support  and  maintenance  of  public  schools. 

It  is  therefore  very  clear  that  these  public  schools  must  be  provided  for,  and 
maintained  by  the  several  towns,  and  at  their  expense. 

It  is  in  their  corporate  capacity  only,  that  they  can  be  compelled  to  perform 
this  duty.  And  this  duty  can  only  be  enforced  by  laws,  acting  under  the  sanc- 
tion of  penalties,  and  equally  applicable  to  all  the  towns  in  the  State ;  and  on 
the  towns  only. 

A  law,  to  be  constitutional,  operating  on  a  town,  must  operate  on  the  tcholc 
town,  and  in  its  corporate  capacity.  The  inhabitants  of  any  territory  in  the 
State  are  not  a  town,  unless  incorporated  as  such.  It  is  essential  to  a  town, 
that  the  inhabitants  be  incorporated  as  such. 

The  Legislature  has  no  power  to  compel  any  particular  portion  of  the  inhabi- 
tants of  a  town,  either  by  name,  by  number,  by  geographical,  or  local  position, 
or  by  pecuniary  ability,  to  support  and  maintain  public  schools. 

They  cannot  legislate  to  compel  school  districts,  as  such,  to  support  and 
maintain  public  schools.  What  are  school  districts  but  gegraphical  portions  of 
the  severa  Itowns,  with  the  inhabitants  residing  thereon?  Definite  portions  of 
towns ;  not  towns.  They  may  be  corporations ;  but  they  are  not  towns.  And  it 
is  towns,  and  towns  only,  who  may  be  made  to  feel  that  stringent  legislation, 
which  would  coerce  them  to  support  and  maintain  public  schools.  ScJiool  Dis- 
trict No.  3,  Sanford  v.  Brooks,  23  Maine,  545 ;  Revised  Statutes,  chap.  17,  sect.  2. 

This  village  district,  if  it  have  a  corporate  existence,  is  a  private  corpora- 
tion. A  corporation  created  exclusively  for  the  benefit  of  those  inhabiting  a 
small  portion  of  the  territory  of  Brunswick.  It  has  none  of  the  characteristics 
of  a  public  corporation,  established  to  promote  literature.  It  is  not  an  academy 
or  college,  to  which  all  the  citizens  have  a  right  access.  It  is  not  an  institution 
open  to  all  the  inhabitants  of  Brimswick  even.  One  residing  out  of  the  limits 
of  the  village  district,  could  have  no  access  to  the  benefits  of  the  school,  should 
he  hire  his  board  in  the  district.  It  is  a  private  school,  existing  by  act  of  the 
Legislature  only,  if  at  all. 

The  Legislature  cannot  compel  a  man  to  become  a  member  of  such  a  corpora- 
tion, against  his  will.  4  Wheaton,  518,  Dartmouth  College  v.  Woodioard,  see 
pages  707  and  708. 

There  are,  by  the  constitution,  but  two  modes  by  which  the  Legislature  is 
authorized  to  make  provision  for  the  diffusion  of  the  advantages  of  education, 
tvithout  the  consent,  or  direct  assent  of  the  citizens  of  the  State.  One  of  the 
modes  is  by  endowing  colleges,  &c. ;  the  other  is  by  compelling  towns  to  make 
provision. 

It  is  then  in  the  power  of  the  Legislature  to  make  suitable  provision  for  the 
support  and  maintenance  of  public  schools,  only  through  the  action  of  the  sev- 
eral towns.  Not  by  laying  a  tax  directly  on  the  towns,  or  portions  of  the  inhab- 
itants of  towns,  but  by  law  applicable  to  all  towns,  compelling  the  towns  to 
make  suitable  provision,  at  their  own  expense,  for  the  support  and  maintenance 
of  public  schools. 

The  power  granted  to  towns  to  determnie  the  ninnber  and  limits  of  the 
school  districts  within  them,  and  the  duty  required  of  them  so  to  do.  is  a  power 
and  a  duty  which  cannot  be  delegaterl  or  exercised  upon  any  conrlitions;  12 
Mass.  206,  214.  The  vote  of  the  town  of  Brunswick,  which  "consolidated  the 
three  districts  conditionally,  was  therefore  void.  3  N.  H.  168;  3  Story,  411. 
Even  if  such  a  conrlitional  vote  could  he  valid,  the  condition  has  never  been 
performed,  for  the  districts  have  never  given  their  consent  in  any  legal  form. 
The    inhabitants   of  the  several   towns,   cannot   assign    the   power  which   is 
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vested  in  the  whole  town,  that  of  raising  and  expending  money  for  the  support 
of  schools  therein,  to  the  inhabitants  of  the  various  school  districts.  The  evils 
of  such  a  system  would  he  too  glaring,  and  the  absurdity  too  manifest.  It 
would  destroy  at  once  that  equalizing  of  taxation  upon  the  people,  and  that 
equality  of  burdens,  as  well  as  privileges,  which  is  a  primary  object  of  the 
constitution.  It  is  partial  legislation.  And  no  good  reason  can  be  a.ssigned,  why 
the  power  might  not  be  given  to  any  small  portion  of  the  inhabitants  to  tax 
the  residue,  as  to  give  to  the  inhabitants  of  a  majority  of  a  fraction  power 
to  tax  the  rest  of  the  people. 

But  the  great  objection  is,  that  it  makes  school  districts  entirely  independ- 
ent of  towns,  overlooking  the  eigth  article  of  the  constitution  altogether.  If 
the  Legislature  could,  without  the  intervention  of  towns,  authorize  one 
school  district  to  rai.se  any  sum  of  money  for  the  support  and  maintenance 
of  schools,  and  impose  the  duty  so  to  do,  the  Legislature  might  give  the  same 
powers  to,  and  require  the  same  duties  of,  all  the  school  districts;  and  the 
action  of  the  several  towns  be  superseded. 

The  Legislature,  then,  not  having  power  to  authorize  the  district  to  raise 
money  for  the  support  of  a  public  school,  the  act  of  the  school  district  in 
voting  the  money  for  such  object  was  merely  void,  the  assessment  was  also 
void.  He  who  should  enforce  the  collection  of  it  would  be  a  trespasser. 

Such  a  tax  no  collector  can  be  bound  to  collect.  And  above  all,  the  court, 
in  its  wide  discretion,  would  never  coerce  a  treasurer  to  enforce  the  collection 
of  a  tax,  thus  unconstitutionally  raised  and  unconstitutionally  assessed.  Can 
such  an  officer  rightfully  be  compelled,  n-ithont  indemnity,  to  expose  himself 
to  trespass  suits  by  every  person  who  should,  by  the  mandamus  asked  for,  be 
made  to  pay  an  illegal  tax?  We  believe  not. 

Howard,  J. — This  court  has  power  to  issue  writs  of  mandamus  to  courts 
of  inferior  jurisdiction,  to  corporations  and  individuals,  when  it  "may  be 
necessary  for  the  furtherance  of  justice,  and  the  due  execution  of  the  laws." 
Rev.  Stat.  c.  90,  §  5.  As  a  court  of  the  highest  common  law  jurisdiction,  it 
would  have  this  judicial  sovereignty  and  general  superintendence  throughout 
the  State,  upon  the  principles  of  the  common  law,  if  there  were  no  statute 
upon  the  subject.  It  is  the  only  power  through  which  magistrates  of  inferior 
jurisdiction,  and  officers  of  the  law,  can  be  comi)elled  to  perform  their  official 
duties.  The  writ  is  to  issue  "in  all  cases  where  the  party  hath  a  right  to  have 
any  thing  done,  and  hath  no  other  specific  means  of  compelling  its  perform- 
ance." 3  Black.  Com.  110.  But  this  process  cannot  be  used  to  review  or  correct 
judicial  errors.  Kendall  v.  The  United  States,  12  Peters,  524;  Ex  parte  Hoyte, 
13  Peters,  279:  Ex  parte  Whitney,  13  Peters  404;  The  People  v.  The  Judges 
of  Dutchess  0.  P.  20  Wend.  058;  Kennehunk  Toll  Bridge,  pet'rs,  11  Maine, 
263. 

Upon  the  present  application  for  a  mandamus,  notice  has  been  ordered,  and 
the  respondent  has  ai)peared,  and  answered,  by  agreement,  as  upon  the  re- 
turn of  an  alternative  writ.  He  substantially  admits  the  facts  alleged  and 
proved  by  the  petitioners,  [certain  errors  in  the  statement  being  shown 
and  corrected  by  the  proofs  offered,]  but  alleges  other  facts  and  conclusions  in 
avoidance,  and  as  reasons  why  the  writ  .should  not  issue.  The  answer  is 
unnecessarily,  if  not  improperly  argumentative,  but  the  facts,  on  which  the 
respondent  relies,  and  from  which  he  draws  his  conclusions,  are  stated  in 
conformity  with  the  truth  of  the  case,  and  in  a  manner  to  be  readily  appre- 
hended. 

The  duties  of  the  respondent,  as  treasurer  of  the  town,  in  reference  to 
school  districts,  are  prescribed  and  imposed  liy  statute.  Upon  receiving  from 
the  as.sessors  of  the  town  a  certification  of  tlie  assessment  of  a  school  district 
tax,  he  had  the  same  authority  to  enforce  the  collection  and  payment,  as  in 
case  of  town  taxes  R.  S.  c.  17,  §  33.  And  the  collector,  upon  receiving  the 
commitment  and  warrant  for  collection  from  the  assessors,  had  the  same 
powers,  and  was  held  to  proceed  in  the  same  manner,  as  in  the  collection  of 
town  taxes.  R.  S.  chap.  17,  sect.  32.  The  a.ssessors,  collector,  and  treasurer  are 
to  be  allowed  by  the  school  district  for  assessing,  collecting,  and  paying  any 
district  tax,  a  compensation  proportionate  to  what  they  received  for  similar 
services  respecting  town  taxes.  R.  S.  chap.  17,  sect.  36.  On  the  neglect  of  the 
collector  to  complete  the  collection  and  payment  of  the  tax  in  qiiestion,  by 
the  time  named  in  his  warrant  from  the  assessors,  it  became  the  duty  of 
the  treasurer  to  issue  a  warrant  of  distress  to  the  delinquent,  in  the  form 
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prescribed  by  law,  to  compel  the  collection;  (R.S.  chap.  14,  sect.  Ill,)  unless 
he  has  shown  that  sufficient  cause  existed  for  omitting  to  conform  to  the 
provisions  of  the  statute,  in  this  particular,  in  this  case. 

The  reasons  set  forth  by  the  respondent,  in  his  answer,  for  declining  to 
issue  a  warrant  of  distress,  assume  substantially  the  form  of  objections. 
Waiving,  for  the  present,  the  question  of  his  right  to  make  these  objections, 
while  occupying  tlie  position  of  a  ministerial  officer,  charged  with  the  duties, 
upon  the  due  performance  of  which,  important  rights  and  privileges,  of  large 
portions  of  the  community,  mainly  depend,  we  will  consider  the  objections  as 
they  are  presented.  For,  if  it  is  manifest  from  an  insi)ection  of  the  proceedings, 
that  the  collector  has  no  authority  to  collect  the  tax,  by  reason  of  its  illegality ; 
or,  that  the  persons  assessed,  on  being  compelled  to  pay  it,  would  have  a  reme- 
dy back  for  restitution,  the  court  will  not  grant  a  process,  to  enforce  a  col- 
lection that  would  be  fruitless  and  oppressive. 

The  first  objection  is,  that  the  village  district,  in  which  the  i)etitioners 
allege  that  the  tax  in  question  was  raised  and  assessed,  was  not  legally 
created  and  established.  Every  town  in  this  State  is  authorized  and  empowered, 
at  the  annual  meeting,  to  determine  the  number  and  extent  of  the  school 
districts  within  its  limits;  "and,  if  necessary,  may  divide  or  discontinue  any 
such  district;  or  annex  it  to  any  other  district  in  such  town,  with  such  reser- 
vations and  conditions,  as  may  be  proper  to  preserve  the  individual  rights  and 
obligations  of  the  inhabitants  thereof."  R.  S.  chap.  17,  sect.  1,  2.  Every  school 
district,  thus  established,  "shall  be  a  body  corporate;  with  power  to  sue 
and  be  sued,  and  to  hold  any  estate,  real  or  personal,  for  the  purpose  of 
supporting  a  school  or  schools  therein ;  and  apply  the  same  to  such  object 
agreeably  to  the  provisions  of  this  chapter,  independently  of  the  money  raised 
by  the  town  for  that  purpose.''  R.  S.  chap.  17,  sect.  20 ;  Statutes  of  1821, 
chap.  17,  sect.  7. 

The  town  of  Brunswick  voted,  at  their  annual  meeting.  April  3,  1848,  "that 
school  districts  Nos.  1,  2  and  20,  be  discontinued  and  to  be  constituted  one 
district,  to  be  called  the  village  district,  provided  such  shall  be  the  wish  of 
the  several  districts  respectively."  It  will  not  be  doubted  that  the  town  had 
authority,  under  the  statute  cited,  (chap.  17,  sect.  1,  2),  to  discontinue  and 
re-construct  the  school  districts,  within  its  limits,  with  such  reservations  and 
conditions  as  are  therein  mentioned.  But  it  could  not  delegate  its  power,  in 
this  respect,  derived  wholly  from  the  statute,  to  other  corporations.  The  argu- 
ment of  the  respondent's  counsel  is  conclusive  on  this  point.  But  while  it  was 
competent  for  the  town  to  disregard  the  wishes  of  the  districts,  in  such 
proceedings,  it  was  equally  competent  to  consult  them.  Making  the  wishes 
or  consent  of  the  districts  a  condition  upon  which  its  vote  was  to  become 
absolute,  did  not  transfer  or  delegate  its  authority  to  them.  It  would  be  no 
less  the  act  of  the  town,  when  the  vote  took  effect,  because  it  might  have 
been  approved  by  the  districts.  The  condition  was  prescribed  for  its  own 
action,  in  a  matter  within  its  jurisdiction,  and  was  not,  in  our  opinion,  de- 
signed to  surrender  its  authority  to  the  districts. 

How  the  wishes  of  the  districts  were  to  be  manifested,  in  order  that  the 
vote  of  the  town  might  take  effect,  does  not  appear.  Were  they  to  be  by 
votes  or  by  silent  acquiescence.  And  if  by  votes,  or  resolves,  in  what  manner, 
and  to  whom  to  be  communicated?  Each  district  acted  to  a  certain  extent, 
on  the  subject  of  the  union  of  the  several  districts,  and  though,  perhaps, 
it  might  be  inferred  that  they  thereby  respectively  manifsted  their  willingness, ' 
and  substantially  their  wish,  to  form  the  united  district  in  pursuance  of  the 
vote  of  the  town,  yet  such  is  not  the  express  language  of  their  votes.  AVhether, 
then,  the  vote  of  the  town  became  effective  to  establish  the  village  district, 
might,  upon  a  strict  construction,  admit  of  some  question,  if  the  subject  rested 
there.  But,  as  if  to  place  the  matter  beyond  a  doubt,  the  Act  of  August  3, 
1848,  c.  140,  provided :— "Sect.  1.  The  vote  of  the  inhabitants  of  the  town  of 
Brunswick,  passed  at  their  annual  meeting,  on  the  third  day  of  April,  one 
thousand  eight  hundred  and  forty-eight,  establishing  a  school  district  in  said 
town,  to  be  known  as  the  village  district,  is  hereby  confirmed,  and  the  said 
village  district  shall  have  and  enjoy  all  the  powers  and  privileges,  and  be 
subject  to  all  the  duties  belonging  to  school  districts,  under  the  laws  of  this 
state. 

"Sect.  2.  The  inhabitants  of  said  village  district,  are  hereby  authorized,  at 
their  district  meeting,  to  raise  such  sum  of  money  in  addition   to  their  pro- 
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portion  of  the  school  money  raised  by  the  town,  as  may  be  deemed  necessary 
for  the  support  of  the  public  schools,  within  said  district;  but  the  amount 
so  raised  by  the  district  in  any  year,  shall  not  exceed  three-fifths  of  the 
amount   apportioned    to   said   district,    from   the  school   money,   raised   by   the 

town  for  the  same  year.  _  .,,....,,,  i, 

"Sect  3  The  money  so  raised  by  the  inhabitants  of  said  district,  shall  be 
assessed  and  collected  in  the  same  manner  as  is  now  provided  for  the  assess- 
ment and  collection  of  school  district  taxes." 

Section  4  authorizes  the  inhabitants  of  the  district  to  choose  their  own 
agent,  and  to  adopt  any  suitable  by-laws,  not  repugnant  to  the  constitution 
and  laws,  for  the  regulation  of  the  schools  in  the  district.  This  Act  was  de- 
signed to  confirm  the  vote  of  the  town,  and  to  establish  the  village  district, 
with  enlarged  powers  and  duties,  and  if  constitutional  and  operative,  it  clearly 
had  that  ettect.  The  objection  to  the  constitutionality  of  the  Act,  will  be  no- 
ticed hereafter,  and  the  village  district  may  be  viewed  as  legally  constituted. 

The  next  objection  is,  that  the  tax  under  consideration  was  not  legally 
assessed.  It  appears  by  the  proof,  that  the  village  district  met  on  the  27th 
of  September,  1848,  and,  among  other  matters,  voted  to  authorize  the  board 
of  agents  to  purchase  a  lot  of  land  upon  which  to  erect  a  building  for  the 
accommodation  of  the  high  and  grammar  schools,  and  to  erect  the  building, 
and  to  enlarge  and  repair  the  school  houses  belonging  to  the  district,  for  the 
accommodation  of  the  primary  schools,  and  to  furnish  suitable  rooms  for 
the  high  and  grammar  schools,  until  permanent  accommodations  could  be  pro- 
vided, and  to  hire  on  the  credit  of  the  district,  "such  sums  of  money,  as  may 
be  from  time  to  time  needed  for  the  expenditures  authorized  by  the  preceding 
votes,  not  exceeding  five  thousand  dollars,  and  to  give  the  necessary  evidence 
of  debt  therefor."  The  last  vote  was  adopted  unanimously.  (St.  1846,  c.  208, 
§1.)  It  also  appears  that  this  district,  at  their  meeting,  on  April  17,  1849, 
voted  to  raise  by  taxation,  such  sum  of  money,  in  addition  to  their  proportion 
of  the  school  money  raised  by  the  town,  as  would  be  equal  to  three-fifths  of 
the  amount  thus  apportioned  to  them  by  the  town.  Act  of  1846,  c.  208 ; 
Special  Laws,  1848,  c.  40,  §  2,  3.  This  vote  was  certified  to  the  assessors  of  the 
town,  by  the  clerk  of  the  district,  (R.  S.  c.  17,  §29,)  but  the  votes  passed 
at  the  prior  meeting  of  the  district,  in  September,  1848,  were  not  fully  and 
formally  certified,  either  to  the  assessors,  or  treasurer  of  the  town.  It  is 
argued  "that  this  is  fatal  to  the  assessment.  (Stat.  1846,  c.  208,  §3.)  These 
sections  of  the  statutes  are  directory  to  the  clerks  of  school  districts,  and 
should  be  observed  by  them  ;  and  they  would  be  responsible  for  the  omission  of 
the  duties  therein  prescribed.  But  if  the  assessors,  without  such  formal  certi- 
ficate of  the  votes  to  raise  money,  ascertain  and  assess  the  amount  actually 
raised  by  the  district,  and  proceed  legally  with  their  assessment,  in  all  other 
respects,  it  would  be  legal  and  effective,  notwithstanding  such  neglect  of 
duty  by  the  clerk  of  the  district.  Williams  v.  School  District  in  Lunenburg,  21 
Pick.   82. 

If,  as  is  contended,  the  district  borrowed  the  sum  of  $325,  under  their 
vote  of  September  27,  1848.  for  repairing  and  enlarging  the  school  houses, 
and  not  "for  the  purpose  of  erecting  a  school  house,  and  of  purchasing  land 
on  which  the  same  may  stand,"  and  therefore  for  an  illegal  object;  and  if 
this  sum  was  assessed  with  other  money  legally  granted  and  voted  to  be 
raised,  the  assessment  would  not  thereby  be  rendered  void.  R.  S.  c.  14,  §88; 
c.  17,  §  30,  31  ;  Stat.  1846,  c.  208,  §  5,  6.  But  in  fact,  there  were  objects  spe- 
cified in  the  second  and  third  votes  of  that  meeting,  for  which  the  district 
could  legally  borrow  money  under  the  provisions  of  the  sixth  vote.  There 
is  nothing  in  the  ca.se,  .showing  whether  the  money  was  borrowed  for  the 
purpose  of  erecting  a  school  hou.se,  or  purchasing  land  on  which  to  erect  it, 
or  for  repairing  school  houses,  and  furnishing  suitable  rooms  for  the  high 
and  grammar  schools  temporarily,  unless  the  subsequent  application  of  it 
to  the  latter  purposes  named  should  be  supposed  to  indicate  the  object  of 
borrowing.  The  certificate  of  the  clerk  of  the  district  cannot  have  that  effect, 
as  it  embraces  only  a  part  of  the  votes  and  proceedings  of  the  meeting.  And 
a  misapplication  of  the  money  by  the  board  of  agents  would  not  affect  the 
validity   of  the   assessments. 

Another  objection  taken  is,  that  the  special  law  of  1848,  c.  140,  is  uncon- 
stitutional, and  that  all  proceerlings  under  it  are  void.  It  does  not,  however, 
lie  with  the  respondent,  as  a  ministerial  officer,  to  make  this  objection.  He  is 
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not  authorized,  or  required  to  adjudicate  the  law.  On  a  summary  hearing  on 
a  petition  for  a  mandamuH,  this  court  will  not  determine  the  question  of  the 
constitutionality  of  the  law,  involving  the  rights  of  third  persons,  hut  will 
leave  that  question  to  be  settled,  when  properly  presented  by  parties  to  an 
action.  For  this  hearing,  we  assume  that  the  act  is  constitutional.  The  People 
V.   Collins,  7   Johns.   549. 

I  would  remark,  however,  that  this  act  appears  to  be  one  of  the  class  of 
acts,  by  which  the  Legislature  has  authorized  local  taxation  for  local  benefits 
and  improvements  of  a  public  nature ;  and  by  which  counties,  towns,  parishes, 
and  school  districts  have  been  empowered,  from  the  organization  of  our 
State  government,  (to  date  back  no  further,)  to  I'aise  money  to  erect  public 
buildings,  to  relieve  the  poor,  and  construct  bridges  and  highways,  to  support 
religious  worship,  to  establish  and  support  schools,  and  to  defray  incidental 
charges.  The  taxation  in  all  such  cases,  will  necessarily  be  local,  and 
when  compared  with  other  portions  of  the  community,  unequal ;  yet  they  have 
been  held  to  be  constitutional,  and  among  the  ordinary  and  most  useful  class 
of  enactments,  NorwicJt  v.  County  Commissioners  of  Harnpshirc,  13  Pick.  60; 
Thomas  v.  Leland  bd  Wend,  fe;  School  District  No.  1,  in  Greene,  v.  Bailey, 
12  Maine,  254 ;  Bussey  v.  Gilmore,  3  Maine,  191 ;  Ford  v.  Clough,  8  Maine,  334 ; 
Hooper  v.  Emery,  14  Maine,  375;  Baileyville  v.  Lowell,  20  Maine,  178;  Kellar 
V.  Savage,  17  Maine,  444. 

The  petitioners  are  agents  for  the  corporation,  and  the  district  prosecutes 
this  petition  through  them.  The  objection,  therefore,  founded  on  the  sup- 
posed want  of  proper  parties,  is  not  available.   Waldron  v.  Lee,  5  Pick.  323. 

We  have  thus  noticed  the  principal  objections ;  but  there  are  considerations 
which  lie  at  the  foundation  of  these  proceedings,  that  may  be  properly 
suggested  at  this  time.  A  public  officer  entrusted  with  the  collection  and 
disbursement  of  revenue,  in  any  of  the  departments  of  the  government,  has 
no  right  to  refuse  to  perform  his  ministerial  duties,  prescribed  by  law,  be- 
cause he  may  apprehend  that  others  may  be  injuriously  affected  by  it,  or  that 
the  law  may,  possibly,  be  unconstitutional.  He  is  not  responsible  for  the  law, 
or  for  the  possible  wrongs  which  may  result  from  its  execution.  He  cannot 
refuse  to  act,  because  others  may  question  his  right.  The  individuals  to  be 
affected,  may  not  doubt  the  constitutionality  of  the  law;  or  they  may  waive 
their  supposed  rights  or  wrongs;  or  may  choose  to  contest  the  validity  of  the 
enactment,  personally.  Public  policy,  as  well  as  public  neces.sity  and  justice, 
require  prompt  and  efficient  action  from  such  officers.  The  State,  counties, 
towns  and  school  districts,  must  be  supplied,  in  order  to  accomplish  the  pur- 
poses of  their  organizations,  and  the  proper  officers,  in  their  respective  de- 
partments, must  seasonally  furnish  the  authorized  amounts. 

The  consequences  would  be  ruinous  if  they  could  withhold  their  services, 
and  the  necessary  means,  either  from  timidity,  or  captiousness,  until  all  cpies- 
tions  of  law,  which  might  arise  in  the  performance  of  their  official  duties, 
should  first  be  judicially  .settled. 

The  respondent  was  required  by  law  to  issue  a  vi^arrant  of  distress  against 
the  delinquent  collector,  without  inquiry  into  the  proceedings  prior  to  the 
assessment  and  commitment  of  the  tax,  and  as  he  has  neglected  that  duty, 
without  sufficient  cause,  a  peremptory  mandamus  must  issue. 


Exhibit  113 

(Levitt  v.  Attorney  General,  111  Conn.  634   (1930),  quoted  In  38  Op.  252,  254   (1935).) 

Ai.RERT  Levitt  vs.  Attorney-General  of  the  State  of  Connecticttt 

First   Judicial   District,   Hartford,   May   Term,    1930 

Wheeler,  C.  J.,  Maltbic,  Haines,  Hinman  and  Banks,  Js. 

Wheeler,  C.  J.  The  plaintiff  pre.sented  on  October  22d,  1929,  a  petition 
in  writing  to  the  Attorney-General  under  §  3fil4  of  the  General  Statutes, 
signed  by  over  one  hundred  electors  of  the  State  requesting  him  to  file 
a  complaint  to  have  the  commissioners  of  the  Public  TTtilities  Commission 
removed  from  office  for  "material  neglect  of  duty."  The  Attorney-General 
declined    to    bring   such   a   complaint.    Thereafter,   on    January   23d,    1930,    the 
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plaintiff  brought  his  application  to  the  Superior  Court  for  a  writ  of  manrlamus 
requiring  the  Attorney-General  to  tile  a  complaint  for  the  removal  from  office 
of  these  commissioners  for  "material  neglect  of  duty."  To  this  application  the 
defendant  Attorney-General  made  return  admitting  all  of  the  allegations  of 
the  application  and  further  alleging  that  he  refused  to  act  upon  the  petition 
for  tlie  reasons  assigned  in  his  reply  to  plaintiff's  petition  made  a  part  thereof 
and   marked  Exhibit  A. 

The  plaintiff  made  an  oral  motion  to  strike  out  Exhibit  A.  No  ruling  was 
made  on  the  motion.  At  the  court's  suggestion  the  defendant  said  that  he  was 
willing  to  have  Exhibit  A  regarded  as  a  brief  in  support  of  the  return,  so  that 
the  court  found  that  Exhibit  A  is  not  technically  a  part  of  the  record.  The 
court  should  have  required  the  plaintiff  to  put  his  motion  in  writing  and 
ordered  the  same  applicable  to  the  whole  of  the  paragraph  containing  Exhibit 
A  and  then  granted  it.  Exhibit  A  had  no  place  in  the  pleadings  and  cannot 
be  regarded  by  this  court  as  a  part  of  them.  Irregularities  in  pleadings  such 
as  this  complicate  a  record  and  are  never  in  the  end  time-saving. 

The  trial  court  found  the  issues  for  the  applicant,  held  the  allegations  of 
the  application  sufficient  and  adjudged  that  a  peremptory  writ  of  mandamus 
should  issue.  The  fundamental  question  upon  the  appeal  is  whether  the  court 
erred  in  issuing  the  peremptory  mandamus,  and  the  decision  finally  must  rest 
upon  the  answer  to  the  question,  do  the  allegations  of  the  petition  require 
the  issuance  of  the  writ? 

The  statute  upon  which  the  plaintiff  based  his  petition  and  now  bases  his 
application  is  §  3G14  of  the  General  Statutes.  Under  it  "material  neglect 
of  duty"  by  a  commissioner  shall  constitute  causes  for  removal.  The  material 
neglect  upon  which  the  plaintiff  relies  is  in  the  violation  by  the  commissioners 
of  the  provisions  of  §  3710  of  the  General  Statutes.  Under  this  section  the 
duty  is  cast  upon  the  directors  of  every  railroad  in  the  State  to  "remove  or 
apply  for  the  removal  of  at  least  one  grade-crossing  each  year  for  every  fifty 
miles  of  road  operated  by  it  in  this  State,  which  crossings  so  to  be  removed 
shall  be  those  which  in  the  opinion  of  said  directors  are  among  the  most  dan- 
gerous upon  the  lines  operated  by  it."  In  the  fulfillment  of  this  statutory 
duty  the  railroads  must  remove  at  least  one  grade-crossing  each  year  for  every 
fifty  miles  of  road  which  in  their  opinion  are  the  most  dangerous  upon  the 
lines  operated  by  it.  If  the  directors  fail  so  to  do  the  commission  shall,  "if 
in  its  opinion  the  financial  condition  of  the  company  shall  warrant,  order 
such  crossing  or  crossings  removed  as  in  its  opinion  said  directors  should  have 
applied  for  the  removal  of  under  the  above  provisions."  Two  conditions  thus 
attach  to  the  action  of  the  commission.  They  must  designate  the  crossing  or 
crossings  to  be  removed  which  in  their  opinion  are  most  dangerous  upon  the 
lines  operated  by  the  railroad  and  their  order  must  be  conditioned  upon  their 
findings  that  the  financial  condition  of  the  railroad  shall  warrant,  that  is 
justify,  such  order.  The  court  will  not  substitute  its  discretion  for  that  of  the 
commission  as  to  either  condition,  luiless  it  finds  that  the  commission  has  acted 
illegally,  or  arbitrarily,  or  in  abuse  of  its  discretion,  that  is  unreasonably. 
The  discretion  of  the  commission  is  not  an  unregulated  one.  It  is  subject  to 
judicial   review. 

The  case  before  us  is  not  a  review  of  the  exercise  of  discretion  by  the  com- 
mission but  an  application  seeking  the  institution  of  legal  proceedings  by  the 
Attorney-General  for  the  failure  of  the  commissioners  to  comply  with  these 
statutory  requirements  when  the  railroads  have  not  removed  a  single  grade- 
crossing  in  the  five  years  pi'ior  to  the  filing  of  plaintiff's  petition  with  the 
Attorney-General.  The  case  is  one  for  a  violation  by  the  commission  of  its 
statutory  duty  to  order  the  removal  of  these  grade-crossings  during  this  period 
in  which  it  is  alleged  and  contended  that  the  financial  condition  of  the  rail- 
road would  have  warranted  their  removal  by  it. 

Section  3f>14  further  provides  that  "such  removal  shall  be  made  only  after 
judgment  of  the  Superior  Court  rendered  upon  written  complaint  of  the  At- 
torney-General. The  Attorney-General  may  file  such  complaint  in  his  discre- 
tion, and  shall  file  such  complaint  if  so  directed  by  the  Governor,  or  if  so 
requested  in  writing  by  one  hundred  electors  of  tliis  State."  The  Attorney- 
General  contends  that  he  is  not  required  under  the  provision  we  have  quoted 
to  act  peremptorily  upon  the  filing  of  the  petition  by  one  hundred  electors 
but  may  investigate  the  facts  alleged  and  determine  whether  probable  cause 
exists  for  removal  justifying  the  filing  of  a  complaint  by  him  and  that  if  he 
determines   that  no  probable  cause   exists  he  is  not   required   to  act. 
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The  petition  filed  with  the  Attorney-General  under  this  section  must  contain 
at  least  one  of  the  statutory  grounds  for  removal— "misconduct,  material 
neglect  of  duty,  incompetence  in  the  conduct  of  his  office  or  active  participa- 
tion in  political  management  or  campaigns."  And  it  must  contain  allegations 
which  tend  to  show  facts  evidencing  this  ground,  otherwise  there  would  be 
no  facts  supporting  the  general  ground  and  nothing  to  indicate  that  the  com- 
mission had  acted  illegally  or  unreasonably,  that  is  with  abuse  of  its  dis- 
cretion. 

The  ground  of  the  petition  before  us — a  continued  violation  for  five  years 
of  a  statutory  duty — would  constitute  a  "material  neglect  of  duty."  The  peti- 
tion need  not  be  in  the  form  of  a  legal  complaint.  It  must  state  facts,  not 
manifestly  untrue,  which  will  put  the  Attorney-General  upon  notice  as  to  the 
nature  and  character  of  the  "material  neglect  of  duty"  charged  and  which 
will  tend  to  make  out  a  prima  facie  case  of  such  neglect.  Though  inartificially 
stated  the  petition  will  be  sufficient  if  it  does  that.  The  language  of  this  statute 
is  indeed  peremptory  but  we  must  look  "to  the  e.ssential  purpo.ses  to  be 
served."  The  purpose  was  to  protect  the  public  interest  against  such  mis- 
conduct, material  neglect  of  duty,  incompetence  in  office  and  the  commission 
of  what  the  General  Assembly  esteemed  a  harmful  act  to  the  large  public 
interests  within  the  regulation  and  keeping  of  the  commission.  To  secure  a 
prompt,  certain  and  effective  remedy  against  its  failure  in  the  performance 
of  its  public  duties  the  General  Assembly  provided  a  legal  machinery  for 
their  removal  through  the  agency  of  the  Attorney-General,  the  law  adviser 
and  officer  of  the  State,  by  giving  him  the  power  of  his  discretion  to  file  in 
the  Superior  Court  a  written  complaint  for  such  breach  of  duty,  and  by  im- 
posing upon  him  the  duty  of  filing  such  comi)laint  when  directed  by  the  Gov- 
ernor, or  when  "requested  in  writing  by  one  hundred  electors  of  this  State." 
The  legislative  intent  in  providing  these  three  remedies  was  to  make  sure 
that  the  duty  it  had  imposed  u[)on  the  railroad  and  the  Public  Utilities  Com- 
mission should  be  carried  out,  but  without  subjecting  the  railroad  to  the 
financial  burden  of  this  duty  when  its  financial  condition  would  not  warrant 
it. 

The  statute  did  not  give  the  Attorney-General  the  discretion  to  file  a  com- 
plaint for  the  renuival  of  the  commissioners  except  for  one  of  the  specified 
causes.  It  did  not  give  the  one  hundred  electors  upon  their  request  the  power 
to  require  him  to  file  a  written  complaint  except  for  one  of  the  specified 
causes.  Manifestly  the  General  Assembly  contemplated  at  least  some  general 
specification  of  facts  tending  to  show  such  "material  neglect  of  duty."  Until 
such  a  petition  was  presented  to  him  the  Attorney-General  might  exercise  his 
discretion  and  refuse  to  file  the  comi)laint  since  up  to  that  point  there  would 
be  nothing  tangible  before  him  to  indicate  that  there  had  been  such  a  neglect. 
So  interpreting  this  statute  no  public  wrong  will  be  done  the  commissioners. 
Interpreting  it  as  a  peremptory  mandate  upon  the  Attorney-General  to  file 
this  complaint  upon  request  might  compel  the.se  public  officers  to  defend 
themselves  against  a  fruitless  charge  and  to  suffer  the  ignominy  of  having 
the  charge  bruited  about  without  the  opportunity  of  showing  how  baseless 
it  was.  We  do  not  think  the  General  Assembly  intended  such  a  wrong.  The 
interpretation  we  accord  the  statute  will  protect  these  public  officials  from 
this  grievous  wrong  and  at  the  same  time  accord  to  tbe  public  the  full 
opportunity  of  having  their  interests  properly  protected  against  "material  neg- 
lect of  duty"  of  the.se  high  officials.  When  the  written  request  of  one  hundred 
electors  of  this  State  is  presented  to  the  Attorney-General  and  it  does  specify 
one  of  these  statutory  groiinds  for  the  removal  of  the  commissioners  and  also 
specifies  facts,  not  manifestly  unture,  which  tend  to  support  this  charge, 
however  inartificially  it  may  be  stated,  tbe  duty  of  the  Attorney-General  is  a 
plain  one.  He  must  obey  the  mandate  of  the  statute  and  he  must  bring  the 
complaint  and  since  it  is  a  public  action  and  he  charged  with  the  statutory 
duty  of  conducting  such  actions  he  must,  to  the  best  of  his  ability,  fulfill  this 
public  duty,  as  Attorney-Gen(>ral,  and  his  duty  as  a  lawyer  to  protect  the 
interest  of  his  client,  the  people  of  tlie  State. 

We  turn  to  the  petition  to  ascertain  whether  the  plaintiff  has  alleged  facts 
which  tend  to  supi)ort  his  charge  that  these  commissioners  have  been  guilty 
of  the  "material  neglect  of  duty"  which  under  §3014  shall  constitute  cause 
for  removal.  The  petition  states  with  unmistakal)le  clearness  the  request  of 
the  one  hundred  and  over  electors,  in  accordance  with  §  3614  of  the  General 
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statutes,  to  file  a  complaint  to  cause  the  removal  of  the  commissioners  from 
their  office  for  "material  neglect  of  duty"  consisting  of  a  violation  of  the 
provisions  of  §3710  of  the  General  Statutes.  The  facts  as  to  this  the  petition 
then  recites  as  follows :  The  Grade-Crossing  Act  places  a  duty  upon  the  rail- 
roads which  operate  in  this  State  to  eliminate  at  least  one  grade-crossing 
every  year  for  every  fifty  miles  of  railroad  tracks  in  this  State.  As  there 
are  iiine  hundred  and  forty-four  miles  of  railroad  tracks  in  the  State  at  least 
eighteen  grade-crossing  should  be  removed  by  the  railroads  every  year,  but 
they  have  not  removed  a  single  grade-crossing  under  the  provisions  of  §  3710 
in  the  last  five  years.  This  Act  also  places  a  duty  upon  the  Public  Utilities 
Commission  to  order  the  removal  of  the  grade-crossings  which  the  railroads 
fail  to  remove  at  their  expense,  if  in  the  opinion  of  the  commis.sion  the  finan- 
cial condition  of  the  railroads  will  warrant  such  removal.  So  far  the  allega- 
tions exactly  conform  with  the  provisions  of  §  3710.  In  order  to  show  that 
the  financial  condition  of  the  railroads  will  warrant  such  removal  and  so 
authorize  the  commissioners  to  order  the  removal  of,  or  to  remove,  these 
grade-crossings  the  palintiff  further  alleges:  The  average  cost  of  removing 
a  grade-crossing  is  $1 .10,000,  hence,  the  removal  of  eighteen  would  cost  the 
railroads  $2,700,000.  The  I'ublic  Utilities  Commission  itself  reports  that  the 
net  earnings,  clear  profits,  of  the  railroads  in  Connecticut  since  1924  is,  in 
192--)  .«;8.636.367.7G,  in  192()  $8,737,280.;").  in  1927  $9,102,132.36  and  in  1928 
$17,007,889.28.  or  a  total  for  the.se  four  years  of  $42,283,699.95. 

The  plaintiff  further  alleges:  Had  the  railroads  and  the  Public  Utilities 
Commission  obeyed  the  law  and  removed  the.se  eighteen  grade-crossings  each 
of  these  four  years  there  would  have  remained  a  balance  of  net  profit  to  the 
railroads  in  1925  of  over  four  million  dollars,  in  1926  of  over  six  million  dol- 
lars, in  1927  of  over  .seven  million  dollars  and  in  1928  of  nearly  fifteen  million 
dollars,  hence  the  financial  condition  of  the  railroads  did  warrant  the  enforce- 
ment of  this  Act.  The  Public  Utilities  Commission  failed  to  enforce  and  obey 
this  Act  and  have  been  guilty  of  "material  neglect  of  duty."  The  petition  con- 
cludes :  "We  request  you  to  take  the  legal  steps  necessary  to  remove  the  Com- 
missioners of  the  Public  Utilities  Commission  from  office."  These  facts  show 
that  during  the  period  covered  by  the  petition  the  net  profits  of  the  railroads 
w^ere  over  forty-two  millions  of  dollars,  while  the  cost  of  removal  of  the 
eighteen  grade-crossings  a  year  for  this  period  would  have  amounted  to  ap- 
proximately eleven  million  of  dollars.  The.se  allegations  assuredly  make  out  a 
prima  facie  case  of  the  financial  condition  of  the  railroads  during  these  years 
which  would  warrant  the  commission  ordering  the  removal  each  year  of  the 
eighteen  crossings  a  year. 

Upon  the  facts  alleged,  by  themselves,  a  reasonable  conclusion  could  not 
be  reached  that  the  financial  condition  of  the  railroads  as  described  would 
not  warrant  the  commissioners  in  ordering  the  railroad  to  remove  grade- 
crossings  as  required  by  statute.  Upon  their  face  they  must  be  held  to  make  out 
a  continuing  violation  of  the  duty  devolving  upon  the  commission  under  §3710 
during  these  years  and  as  a  consequence  to  constitute  a  "material  neglect  of 
duty"    under    §  3614. 

The  petition  did  set  forth  sufficient  facts  to  warrant  upon  its  face  the 
relief  requested  :  in  this  resi)ect  it  went  further  than  the  request  by  the  one 
hundred  electors  is  required  to  go  under  §  3614. 

The  defendant  asks  us  to  take  judicial  notice  of  many  allegations  of  facts 
which  he  as.serts  are  relevant  to  the  question  of  whether  the  commission 
exercised  a  reasonable  discretion  in  failing  to  require  the  removal  of  the 
grade-crossings  in  these  four  years.  We  cannot  take  .iudicial  notice  of  most 
of  these  claimed  facts:  their  relevancy  or  materiality  to  the  years  in  question, 
or  to  the  financial  condition  of  the  road  as  affecting  the  allegation  concerning 
the  fort.v-two  million  dollars  of  net  profits  are  not  before  us  for  determination. 
It  is  true  that  we  can  in  a  general  w-ay  take  judicial  notice  of  the  condition 
of  our  chief  railroad  at  the  termination  of  Federal  control  and  of  the  pro- 
tracted struggle  made  to  keep  it  from  a  receivership  and  of  the  debt  we  owe 
to  the  integrity,  skill,  constructive  vision  and  patient  and  indomitable  courage 
of  its  management,  as  a  result  of  which  it  was  able  to  emerge  from  its  period 
of  de])ressi()n  and  discouragement  and  resume  its  payment  of  dividends.  We 
do  not  see  how  we  can  tak<'  judicial  notice  of  the  fact  that  it  has  been 
?)utting  its  surplus  back  into  its  property  in  order  to  build  it  up,  for  example, 
for  the  purpose  of  according  reasonable  rates  of  transportation  to  New 
England   industries,  or  paying  out  of  iis  profits  dividends  to  its  stockholders 
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who  had  been  compelled  for  a  number  of  years  to  go  without  dividends.  Nor 
do  we  see  liow  these  considerations,  worthy  as  their  purposes  are,  if  admissible 
in  evidence  and  established,  would  be  conclusive  of  the  question  as  to  whether 
the  financial  condition  of  the  railroad  is  such  as  to  warrant  an  order  for  the 
elimination  of  grade-crossings  as  required  by  legislative  mandate. 

The  Attorney-General  asserts  that  under  §  3014  he  has  a  discretion  to  in- 
vestigate the  claim  alleged  in  the  petition  and  determine  whether  probable 
cause  for  removal  exists  justifying  the  filing  of  a  complaint  by  him.  The 
General  Assembly  did  give  the  Attorney-General  the  right  in  the  first  instance 
to  exercise  his  discretion  in  himself  bringing  a  complaint  against  the  com- 
mission for  "material  neglect  of  duty."  It  also  gave  the  Governor  power  to 
direct  the  Attorney-General  to  file  a  complaint  and  finally  it  imposed  upon 
him  the  duty  of  filing  a  complaint  "when  so  requested  in  writing  by  one 
hundred  electors  of  the  State."  In  neither  of  these  last  two  cases  is  he  given 
the  discretion  of  determining  whether  there  is  probable  cause  for  removal. 
On  the  contrary,  the  language  is  mandatory,  but  under  our  construction  the 
Attorney-General  has  the  discretion  of  determining  whether  the  petition  of  the 
one  hundred  electors  upon  its  face  alleges  as  its  ground  one  of  those  in  §  3614, 
and  also  alleges  facts,  not  manifestly  untrue,  which  tend  to  support  it.  Pre- 
judgment by  the  Attorney-General  that  there  has  been,  or  has  not  been,  a 
material  neglect  of  duty  by  the  commissioners  would  be  the  determination 
by  him  of  the  duty  cast  upon  the  Superior  Court  by  the  legislature  and  to 
be  exercised  under  the  usual  machinery  of  justice.  If  the  discretion  claimed 
by  the  Attorney-General  were  accorded  him  the  purpo.se  of  the  Genral  As- 
sembly might  be  frustrated  and  the  remedial  processes  of  the  statute  might 
be  practically  nullified.  Such  discretion  as  he  has  by  our  construction  must 
be  reasonably  exercised  and  is  always  subject  to  judicial  review. 

For  the  reasons  expressed  we  cannot  hold,  as  the  Attorney-General  urges, 
that  his  determination  that  no  reasonable  cau.se  exists  terminates  his  duty 
toward  the  one  hundred  filing  their  petition.  To  the  point  tliat  mandamus  will 
not  lie  since  the  plaintiff  has  adequate  remedy  for  enforcement  of  any  duties 
existing  under  §  3710  against  railroad  companies  or  the  Public  Utilities  Com- 
mission for  any  material  breach  of  duty,  the  sufficient  answer  is  that  this  ac- 
tion is  not  against  the  companies  or  the  commission  but  against  the  Attorney- 
General  to  require  his  performance  of  the  duty  placed  upon  him  by  §  3614. 
For  this  there  is  nn  adequate  remedy  anywhere  else  to  compel  him  to  perform 
his  statutory  duty  that  we  are  aware  of,  certainly  none  which  approaches  the 
standard  set  in  State  ex  rel.  Foote  v.  Bartholomew,  103  Conn.  607.  618,  132 
Atl.  30.  "Any  other  relief,"  we  there  say,  "the  existence  of  which  will  preclude 
the  resort  to  the  remedy  by  mandamus,  nuist  not  only  be  adequate,  but  it 
must  be  specific,  tiiat  is,  it  must  be  adapted  to  secure  the  desired  result 
effectively,  conveniently,  completely  and  directly  upon  the  very  subject- 
matter   involved." 

Finally  the  Attorney-General  urges  that  the  delegation  to  the  judicial 
branch  of  the  government  of  the  power  of  removal  of  an  administrative  officer 
is  in  violation  of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States  in  that  it  deprives  the  members  of  the  Public  Utilities  Commission  of 
their  office  without  due  process.  The  Fourteenth  Amendment  has,  so  far  as 
we  can  find,  never  before  been  sought  as  a  refuge  by  one  official  to  prevent 
his  bringing  a  statutory  action  to  remove  other  officials  from  office  when  the  ' 
violation  of  the  due  process  clause  of  the  Amendment  charged  by  him  is 
against  the  other  officials  and  not  against  himself.  One  administrative  officer 
cannot  attack  the  constitutionality  of  a  statute  because  it  may  violate  the 
constitutional  rights  of  other  administrative  officers  in  order  to  avoid  his  own 
performance  of  a  mandaory  duty  imposed  upon  him  by  that  statute.  On  a  writ 
of  mandamus  against  the  treasurer  of  a  town  to  compel  him  to  collect  the 
taxes  he  urged  that  the  statute  authorizing  the  taxes  was  unconstitutional. 
The  court  held  :  "It  does  not.  however,  lie  with  the  respondent,  as  a  ministerial 
officer,  to  make  this  objection.  He  is  not  authorized,  or  required  to  adjudicate 
the  law.  On  a  summary  hearing  on  a  jietition  for  a  mandamus,  this  court 
will  not  determine  the  question  of  the  constitutionality  of  the  law,  involving 
the  rights  of  third  persons,  but  will  leave  that  question  to  be  settled,  when 
properly  presented  by  parties  to  an  action.  ...  A  public  officc^r  entrusted  with 
the  collection  and  disbursement  of  revenue,  in  any  of  the  departments  of 
government,   ha.s   no   right   to    refuse    to    perform   his   ministerial   duties,    pre- 
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scribed  by  law,  because  he  may  apprehend  that  others  may  be  injuriously 
affected  bv  it,  or  that  the  law  may,  possibly,  be  unconstitutional."  Smyth  v. 
Titcomb,  31  Me.  272,  285,  286. 

HectiDii  8(il4  does  not  delegate  to  the  Superior  Court  the  power  to  remove 
these  officials  from  office;  it  finds  the  facts  constituting  the  "material  neglect 
of  duty"  and  the  legislature  prescribes  that  it  shall  then  render  judgment  to 
that  effect  and  that  the  office  shall  thereupon  become  vacant.  The  statute 
says  :  "If  after  hearing  the  court  shall  find  cause  for  removal  it  shall  render 
judgment  to  that  effect,  and  thereupon  the  office  of  such  commission  shall 
become  vacant."  The  statute  does  not  delegate  the  power  of  removal  to  the 
court  and  therefore  the  premise  for  the  defendant's  claim  that  this  statute 
violates  the  due  i)rocess  clause  vanishes.  Due  process  of  law  is  the  law  of 
the  land  and  "is  found  in  any  kind  of  procedure,  'which  is  suitable  and 
proi)er  to  the  nature  of  the  case,  and  sancti(Mie(l  by  the  established  customs 
and  usages  of  the  courts.'"  0'Bric)i\s  Petition,  7i)  Conn.  40,  r»."i,  03  Atl.  777; 
Ex  parte    ^YuH,   107   U.S.   20r.,   289. 

The  procedure  authorized  by  §  3014  satisfies  every  requirement  of  the  due 
[)r()cess  clau.se:  "Upon  the  filing  of  such  complaint  a  rule  to  show  cause  shall 
issue  to  the  accu.sed,  who  may  make  any  proper  answer  within  such  time 
as  the  court  may  limit,  and  shall  have  the  right  to  be  heard  in  his  own 
defense  and  by  witnesses  and  counsel.  The  procedure  upon  such  complaint 
shall  be  sinular  to  that  in  civil  actions,  but  such  complaint  shall  be  privileged 
in  order  of  trial,  and  shall  be  heard  as  soon  as  practicable."  And  then  follows 
the   clause  quoted   above. 

The  further  constitutional  ground  is  advanced  that,  "under  the  Consti- 
tution of  Connecticut  an  administrative  officer  ai)i)ointed  by  the  Governor 
with  the  advice  and  consent  of  the  General  Assembly  can  only  be  removed 
by  the  Chief  Executive  of  the  State  for  reasonable  cause  and  after  hearing 
had  and  the  power  of  the  judicial  branch  is  confined  to  reviewing  the  order 
of  removal  of  the  Chief  Executive."  This  claim  has  even  less  merit  than  the 
due  process  claim  and  may   be  disposed  of  summarily. 

The  Public  T'tilities  Conuiiission  was  created  by  the  General  Assembly. 
The  power  which  creates  has  the  power  to  remove,  in  the  absence  of  consti- 
tutional or  statutory  provision  to  the  contrary,  of  which  there  was  none  in 
this  State  at  the  creation  of  this  commission.  State  ex  rel.  Engclkc  v.  Kil- 
martin,  80  Conn.  .16,  62,  84  Atl.  100;  Fairfield  County  Bar  v.  Taylor,  60  Conn. 
11,  12,  22  Atl.  441;  State  ex  rel.  Reiley  v.  Chatfiehl,  71  Conn.  104,  112,  40  Atl. 
922.  Having  the  exclusive  power  of  removal,  the  General  Assembly  may 
prescribe  the  method  and  manner  of  removal  which  it  has  done  in  §  3614. 
State  ex  rel.  Enyelkc  v.  Kihuartin,  and  State  ex  rel.  Kositzky  v.  Prater,  supra. 
It  is  true  it  has  in  many  instances  given  this  ])ower  to  the  Governor.  It  had 
the  right  to  itself  retain  its  power  in  this  particular  instance.  This  it  did 
by  the  method  it  adopted  providing  a  finding  of  the  cause  by  the  Superior 
Court  and  authorizing  a  judgment  to  follow  such  finding  and  thereupon,  auto- 
matically, providing  that  the  office  should  become  vacant. 

This  concludes  our  discussion  of  the  questions  which  have  been  pre.sented 
to  us  by  brief  and  in  argument. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


Exhibit  116 

Senators  Edwaud  M.  Kennedy  and  Hugh  Scott  Announce  That  Archibald 
Cox  Will  Represent  Them  in  the  Election  Law  Case  in  the  Supreme  Court 

(For  release  to  Sunday  papers,  July  27,  1975) 

Senators  Edward  M.  Kennedy  (D.-Ma.ss.)  and  Hugh  Scott  (R.-Pa.)  an- 
nounced today  that  Professor  Archibald  Cox  of  Harvard  Law  School,  former 
Watergate  Special  Prosecutor,  has  agreed  to  represent  them  in  the  landmark 
election  law  case  now  pending  in  the  Federal  courts. 

The  Senators  said  that  Cox  will  .submit  an  amicus  curiae — or  "friend  of  the 
court" brief  to  the  Supreme  Court  on  their  behalf,  defending  the  constitu- 
tionality of  the  recently  enacted  Federal  election  law.  The  Senators  expressed 


71-846   O  -  76  -  44 


684 

the  hope  that  Mr.  Cox  would  receive  permission  from  the  Supreme  Court  to 
participate  in  the  oral  argument  of  the  case,  to  be  presented  to  the  Justices 
later  this  year. 

The  election  law  suit  is  now  awaiting  decision  by  the  U.S.  Court  of  Appeals 
in  the  District  of  Columbia.  The  Supreme  Court  is  expected  to  hear  the  case 
this  fall,  with  a  final  decision  anticipated  by  the  end  of  the  year. 

The  lawsuit  involves  a  challenge  to  the  constitutionality  of  the  I'ederal 
Election  Campaign  Act  of  1974,  which  was  passed  by  Congress  and  signed  by 
President  Ford  last  October.  The  principal  plaintiffs  in  the  suit  are  Senator 
James  L.  Buckley  (Cons.-N.Y.)  and  former  Senator  Eugene  J.  McCarthy.  The 
defendants  are  Federal  officials  and  agencies  with  the  responsibility  of  carrying 
out  the  law. 

Senators  Buckley  and  McCarthy  are  challenging  the  constitutionality  of 
numerous  provisions  of  the  1974  Act,  including  the  sections  placing  limits  on 
contributions  to  candidates,  limiting  expenditures  by  candidates  in  primaries 
and  general  elections,  authorizing  public  financing  for  Presidential  candidates, 
and  establishing  a  new  Federal  Election  Commission  to  monitor  and  enforce 
the  law. 

Senators  Buckley  and  McCarthy  filed  their  suit  last  January  under  provisions 
of  the  statute  authorizing  a  rapid  court  test.  The  Court  of  Appeals  heard  oral 
arguments  on  the  issues  on  June  13,  and  a  decision  in  this  stage  of  the  litiga- 
tion is  expected  during  the  summer.  Both  sides  in  the  case  have  indicated  they 
will  appeal  an  adverse  ruling  to  the  Supreme  Court. 

In  an  unprecedented  step  shortly  before  the  Court  of  Appeals  hearing  in 
June,  the  Department  of  Justice  expressed  its  reluctance  to  defend  the  consti- 
tutionality of  certain  sections  of  the  law.  In  the  past,  the  Department  has  tra- 
ditionally defended  Acts  of  Congress  against  legal  challenges  in  the  courts. 
But  Attorney  General  Edward  H.  Levi  and  Solicitor  General  Robert  H.  Bork 
liave  expressed  doubts  about  certain  provisions  of  the  law  and  have  indicated 
that  the  Justice  Department  may  choose  not  to  defend  the  provisions  in  the 
Supreme  Court.  Senators  Kennedy  and  Scott  said  that  the  reticence  of  the 
Department  to  defend  the  law  was  a  factor  in  their  decision  to  seek  the* 
assistance  of  Mr.  Cox. 

Senators  Kennedy  and  Scott  were  the  principal  sponsors  of  the  Federal  Elec- 
tion Campaign  Act  in  Congress.  Their  joint  bipartisan  efforts  in  1973  and  1974 
were  instrumental  in  achieving  the  successful  enactment  of  the  legislation.  The 
Senators  have  introduced  a  separate  bill  in  the  present  Congress  to  extend  the 
public  financing  features  of  the  law  to  cover  Senate  and  House  elections,  but 
action  on  this  bill  has  been  deferred  until  the  Supreme  Court's  decision  in  the 
pending  case. 

In  a  joint  statement  praising  Cox  for  his  willingness  to  defend  the  statute 
in  the  Supreme  Court,  Senators  Kennedy  and  Scott  said : 

"The  election  law  suit  may  well  be  the  most  important  case  the  Supreme 
Court  will  decide  in  many  years.  The  issues  go  to  the  very  heart  of  our  political 
system.  The  Court's  decision  will  have  a  lasting  impact  on  the  ability  of  Con- 
gress to  cleanse  our  democracy  and  eliminate  the  abuses  of  money  in  politics. 
We  believe  that  the  enactment  of  this  important  campaign  financing  reform 
was  well  within  the  powers  conferred  on  Congress  by  the  Constitution.  As 
Senators  deeply  involved  in  the  legislation,  we  have  a  strong  interest  in  the 
outcome  of  the  pending  ca.se  and  in  insuring  that  the  views  of  Congressional 
supporters  of  the  Act  are  vigorously  defended  in  the  Supreme  Court. 

"We  also  believe  that  Archibald  Cox  is  uniquely  qualified  to  defend  the  1974 
legislation.  As  the  first  Watergate  Special  Prosecutor,  he  helped  expose  a  num- 
ber of  serious  abuses  in  campaign  financing  and  their  corrosive  effect  on  the 
nation's  political  system.  As  one  of  the  outstanding  constitutional  scholars  in 
the  nation.  Mr.  Cox  is  eminently  qualified  to  analyze  and  discu.ss  the  complex 
constitutional  issues  to  be  decided  by  the  Supreme  Court.  And  as  a  former 
Solicitor  General  of  the  United  States  under  President  Kennedy  and  President 
Johnson,  he  has  had  many  years  of  experience  in  constitutional  litigation  at 
the  Supreme  Court  level,  where  he  has  earned  a  widely  respected  reputation  as 
one  of  the  outstanding  Solicitors  General  in  the  nation's  history. 

"In  light  of  th  Justice  Denartment's  lukewarm  current  posture  toward  the 
Act,  it  is  especinlly  imnortant  that  the  Supreme  Court  have  available  to  it  the 
skillful  defense  that  Mr.  Cox  will  bring  to  bear  in  our  behnlf.  We  are  plensed 
that  he  has  agreed  to  represent  us,  and  we  look  forward  to  his  role  in  defending 
this  vital  election  reform." 
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Preface 

On  August  14,  1964,  at  the  request  of  President  Lewis  F.  Powell,  Jr.,  the  House 
of  Delegates  of  the  American  Bar  Association  created  the  Special  Committee  on 
Evaluation  of  Ethical  Standards  to  examine  the  current  Canons  of  Professional 
Ethics  and  to  make  recommendations  for  changes.  Your  Committee  has  been  at 
work  since  that  time  with  the  extremely  competent  assistance  of  its  Reporter,  Pro- 
fessor John  F.  Sutton,  Jr.,  of  the  University  of  Texas  School  of  Law.  Since  August 
of  1967  we  have  been  aided  by  Mrs.  Sarah  Ragle  Weddington,  a  member  of  the 
Texas  Bar,  who  has  served  as  Assistant  to  Mr.  Sutton.  The  supporting  research 
work  was  conducted  under  the  supervision  of  Mr.  Sutton  in  his  capacity  as  Director 
of  a  research  project  for  the  American  Bar  Foundation.  We  also  acknowledge  with 
thanks  the  effective  help  of  Frederick  R.  Franklin  of  the  American  Bar  Association 
Division  of  Professional  Service  Activities,  who  served  as  Staff  Assistant  in  the 
crowded  latter  months  of  our  work. 

After  substantial  study  and  a  number  of  meetings,  we  concluded  that  the  present 
Canons  needed  revision  in  four  principal  particulars:  (1)  There  are  important  areas 
involving  the  conduct  of  lawyers  that  are  either  only  partially  covered  in  or  totally 
omitted  from  the  Canons;  (2)  Many  Canons  that  are  sound  in  substance  are  in  need 
of  editorial  revision;  (3)  Most  of  the  Canons  do  not  lend  themselves  to  practical 
sanctions  for  violations;  and  (4)  Changed  and  changing  conditions  in  our  legal  sys- 
tem and  urbanized  society  require  new  statements  of  professional  principles. 

The  original  32  Canons  of  Professional  Ethics  were  adopted  by  the  American 
Bar  Association  in  1 908.  They  were  based  principally  on  the  Code  of  Ethics  adopted 
by  the  Alabama  State  Bar  Association  in  1887,  which  in  turn  had  been  borrowed 
largely  from  the  lectures  of  Judge  George  Sharswood,  published  in  1854  under  the 
title  of  Professional  Ethics.  Since  then  a  limited  number  of  amendments  have  been 
adopted  on  a  piecemeal  basis. 

The  thought  of  studying  the  Canons  of  Professional  Ethics  with  a  view  of  possible 
revision  is  not  a  new  one.  In  1928,  1933  and  1937  special  committees  of  the  Ameri- 
can Bar  Association,  appointed  for  the  purpose  of  investigating  the  subject,  made 
reports  recommending  overall  revisions,  but  iiothing  came  of  these  efforts.  In  1954 
a  distinguished  committee  of  the  American  3ar  Foundation  made  extensive  studies 
of  the  Canons  and  recommended  further  work  in  the  field,  but  the  subject  lay  fallow 
for  ten  more  years  until  the  creation  of  our  Committee. 

As  far  back  as  1934  Mr.  Justice  (later  Chief  Justice)  Harlan  Fiske  Stone,  in  his 
memorable  address  entitled  The  Public  Influence  of  the  Bar.  made  this  observation: 

Before  the  Bar  can  function  at  all  as  a  guardian  of  the  public  interests  committed 
to  its  care,  there  must  be  appraisal  and  comprehension  of  the  new  conditions,  and 
the  changed  relationship  of  the  lawyer  to  his  clients,  to  his  professional  brethren  and 
to  the  public.  That  appraisal  must  pass  beyond  the  petty  details  of  form  and  man- 
ners which  have  been  so  largely  the  subject  of  our  Codes  of  Ethics,  to  more  funda- 
mental consideration  of  the  way  in  which  our  professional  activities  affect  the  welfare 
of  society  as  a  whole.  Our  canons  of  ethics  for  the  most  part  are  generalizations 
designed  for  an  earlier  era. 

Our  studies  led  us  unanimously  to  the  conclusion  that  the  need  for  change  in  the 
statements  of  professional  responsibility  of  lawyers  could  not  be  met  by  merely 
amending  the  present  Canons.  A  new  Code  of  Professional  Responsibility  could  be 
the  only  answer. 

While  the  opinions  of  the  Committee  on  Professional  Ethics  of  the  American  Bar 
Association  have  been  published  and  given  fairly  wide  distribution  with  resulting 
value  to  the  bench  and  bar,  they  certainly  are  not  conclusive  as  to  the  adequacy  of 
the  present  Canons.  Because  the  opinions  are  necessarily  interpretations  of  the 
existing  Canons,  they  tend  to  support  the  Canons  and  are  critical  of  them  only  in  the 
most  unusual  case.  Since  a  large  number  of  requests  for  opinions  from  the  Com- 
mittee on  Professional  Ethics  deal  with  the  etiauette  of  law  practice,  advertising, 
partnership  names,  announcements  and  the  like,  there  has  been  a  tendency  for  many 
lawyers  to  assume  that  this  is  the  exclusive  field  of  interest  of  the  Committee  and 
that  it  is  not  concerned  with  the  more  serious  questions  of  professional  standards 
and  obligations. 

The  present  Canons  are  not  an  effective  teaching  instrument  and  they  fail  to  give 
guidance  to  young  lawyers  beyond  the  language  of  the  Canons  themselves.    There 
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is  no  organized  interrelationship  of  the  Canons  and  they  often  overlap.  They  are  not 
cast  in  language  designed  for  disciplinary  enforcement  and  many  abound  with  quaint 
expressions  of  the  past.  The  present  Canons,  nevertheless,  contain  many  provisions 
that  are  sound  in  substance,  and  all  of  these  have  been  brought  forward  in  the 
proposed  Code. 

In  our  studies  and  meetings  we  have  relied  heavily  upon  the  monumental  Legal 
Ethics  (1953)  of  Henry  S.  Drinker,  who  served  with  great  distinction  for  nine  years 
as  Chairman  of  the  Committee  on  Professional  Ethics  (known  in  his  day  as  the  Com- 
mittee on  Professional  Ethics  and  Grievances)  of  the  American  Bar  Association. 

We  have  had  constant  recourse  to  the  opinions  of  the  Committee  on  Professional 
Ethics.  These  opinions  were  collected  and  published  in  a  single  volume  in  1967; 
since  that  time  we  have  been  favored  with  all  opinions  of  the  Committee  in  loose-leaf 
form. 

Recent  decisions  of  the  Supreme  Court  of  the  United  States  have  necessitated  in- 
tensive studies  of  certain  Canons.  Among  the  landmark  cases  in  this  regard  are 
NAACPv.  Button.  371  U.S.  415,  83  S.  Ct.  328,  9  L.Ed. 2d  405  (1963),  Brotherhood 
of  R.  R.  Trainmen  v.  Virginia,  377  U.S.  1,  84  S.  Ct.  1 1 13,  12  L.Ed.2d  89  (1964), 
and  United  Mine  Workers  v.  III.  State  Bar  Ass'n,  389  U.S.  217,  88  S.  Ct.  353,  19 
L.Ed. 2d  426  (1967).  It  is  not  here  necessary  to  comment  in  detail  on  these  far- 
reaching  rulings  since  they  are  familiar  to  all  lawyers. 

Also,  in  recent  years  the  Supreme  Court  of  the  United  States  has  made  important 
pronouncements  in  the  areas  of  admission  to  the  bar  and  discipline  of  lawyers.  With- 
out attempting  an  exhaustive  catalogue  in  this  regard,  we  refer  to  Schware  v.  Bd.  of 
Bar  Examiners,  353  U.S.  232,  77  S.  Ct.  752,  1  L.Ed.2d  96  (1951) ,  Spevack  v.  Klein, 
385  U.S.  511,  87  S.  Ct.  625,  17  L.Ed.2d  754  (1967),  and  In  re  Ruffalo.  390  U.S. 
544,  88S.  Ct.  1222,  20  L.Ed.2d  117  (1968). 

Our  Committee  has  held  meetings  with  37  major  units  of  the  profession  and  has 
corresponded  with  more  than  100  additional  groups.  The  entire  Committee  has  met 
a  total  of  71  days  and  the  editorial  subcommittee  of  three  members  has  met  28  addi- 
tional days.  Geoffrey  C.  Hazard,  Jr.,  of  Chicago,  Illinois,  Director  of  the  American 
Bar  Foundation,  John  G.  Bonomi,  of  New  York,  New  York,  a  member  of  the  A.B.A. 
Special  Committee  on  Evaluation  of  Disciplinary  Enforcement,  and  Paul  Carrington, 
of  Dallas,  Texas,  a  member  of  the  A.B.A.  Special  Committee  on  Availability  of  Le- 
gal Services,  attended  many  of  our  meetings  and  each  made  invaluable  suggestions  in 
the  course  of  our  deliberations.  Lawrence  E.  Walsh,  of  New  York,  New  York, 
served  as  a  member  of  our  Committee  in  the  first  two  years  of  its  existence  and 
rendered  distinctive  service  in  that  period. 


"The  Code  of  Professional  Responsibility  was  adopted  by  the 
House  of  Delegates  of  the  American  Bar  Association  on  August 
12,  1969  to  become  effective  for  American  Bar  Association  mem- 
bers on  January  1,  1970;  as  amended  by  the  House  of  Delegates 
in  February  1970,  February  1974  and  February  1975." 
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CODE  OF  PROFESSIONAL  RESPONSIBILITY 
PREAMBLE  AND  PRELIMINARY  STATEMENT 


Preamble^ 

The  continued  existence  of  a  free  and  demo- 
cratic society  depends  upon  recognition  of  the 
concept  that  justice  is  based  upon  the  rule  of  law 
grounded  in  respect  for  the  dignity  of  the  indi- 
vidual and  his  capacity  through  reason  for  en- 
hghtened  self-government/  Law  so  grounded 
niakes  justice  possible,  for  only  through  such  law 
does  the  dignity  of  the  individual  attain  respect 
and  protection.  Without  it,  individual  rights  be- 
come subject  to  unrestrained  power,  respect  for 
law  is  destroyed,  and  rational  self-government  is 
impossible. 

Lawyers,  as  guardians  of  the  law,  play  a  vital 
role  in  the  preservation  of  society.  The  fulfill- 
ment of  this  role  requires  an  understanding  by 
lawyers  of  their  relationship  with  and  function 
in  our  legal  system.^  A  consequent  obligation  of 
lawyers  is  to  maintain  the  highest  standards  of 
ethical  conduct. 

In  fulfilling  his  professional  responsibilities,  a 
lawyer  necessarily  assumes  various  roles  that  re- 
quire the  performance  of  many  difficult  tasks. 
Not  every  situation  which  he  may  encounter  can 
be  foreseen,'  but  fundamental  ethical  principles 
are  always  present  to  guide  him.  Within  the 
framework  of  these  principles,  a  lawyer  must 
with  courage  and  foresight  be  able  and  ready 
to  shape  the  body  of  the  law  to  the  ever-changing 
relationships  of  society .° 

The  Code  of  Professional  Responsibility 
points  the  way  to  the  aspiring  and  provides  stan- 
dards by  which  to  judge  the  transgressor.  Each 
lawyer  must  find  within  his  own  conscience  the 
touchstone  against  which  to  test  the  extent  to 
which  his  actions  should  rise  above  minimum 
standards.  But  in  the  last  analysis  it  is  the  de- 
sire for  the  respect  and  confidence  of  the  mem- 
bers of  his  profession  and  of  the  society  which 
he  serves  that  should  provide  to  a  lawyer  the  in- 
centive for  the  highest  possible  degree  of  ethical 
conduct.  The  possible  loss  of  that  respect  and 
confidence  is  the  ultimate  sanction.  So  long  as 
its  practitioners  are  guided  by  these  principles, 
the  law  will  continue  to  be  a  noble  profession. 
This  is  its  greatness  and  its  strength,  which  per- 
mit of  no  compromise. 

Preliminary  Statement 

In  furtherance  of  the  principles  stated  in  the 
Preamble,  the  American  Bar  Association  has 
promulgated  this  Code  of  Professional  Responsi- 
bility, consisting  of  three  separate  but  interre- 


lated parts:  Canons,  Ethical  Considerations,  and 
Disciplinary  Rules."  The  Code  is  designed  to 
be  adopted  by  appropriate  agencies  both  as  an 
inspirational  guide  to  the  members  of  the  pro- 
fession and  as  a  basis  for  disciplinary  action 
when  the  conduct  of  a  lawyer  falls  below  the 
required  minimum  standards  stated  in  the  Dis- 
ciplinary Rules. 

Obviously  the  Canons,  Ethical  Considerations, 
and  Disciplinary  Rules  cannot  apply  to  non-law- 
yers; however,  they  do  define  the  type  of  ethical 
conduct  that  the  public  has  a  right  to  expect  not 
only  of  lawyers  but  also  of  their  non-professional 
employees  and  associates  in  all  matters  pertain- 
ing to  professional  employment.  A  lawyer 
should  ultimately  be  responsible  for  the  con- 
duct of  his  employees  and  associates  in  the 
course  of  the  professional  representation  of  the 
client. 

The  Canons  are  statements  of  axiomatic 
norms,  expressing  in  general  terms  the  standards 
of  professional  conduct  expected  of  lawyers  in 
their  relationships  with  the  public,  with  the  legal 
system,  and  with  the  legal  profession.  They 
embody  the  general  concepts  from  which  the 
Ethical  Consideration  and  the  Disciplinary  Rules 
are  derived. 

The  Ethical  Considerations  are  aspirational  in 
character  and  represent  the  objectives  toward 
which  every  member  of  the  profession  should 
strive.  They  constitute  a  body  of  principles 
upon  which  the  lawyer  can  rely  for  guidance 
in  many  specific  situations.' 

The  Disciplinary  Rules,  unlike  the  Ethical 
Considerations,  are  mandatory  in  character. 
The  Disciplinary  Rules  state  the  minimum  level 
of  conduct  below  which  no  lawyer  can  fall  with- 
out being  subject  to  disciplinary  action.  Within 
the  framework  of  fair  trial,'  the  Disciplinary 
Rules  should  be  uniformly  applied  to  all  law- 
yers," regardless  of  the  nature  of  their  profes- 
sional activities.'"  The  Code  makes  no  attempt 
to  prescribe  either  disciplinary  procedures  or 
penalties"  for  violation  of  a  Disciplinary  Rule,"^ 
nor  does  it  undertake  to  define  standards  for  civil 
liability  of  lawyers  for  professional  conduct. 
The  severity  of  judgment  against  one  found 
guilty  of  violating  a  Disciplinary  Rule  should  be 
determined  by  the  character  of  the  offense  and 
the  attendant  circumstances."  An  enforcing 
agency,  in  applying  the  Disciplinary  Rules,  may 
find  interpretive  guidance  in  the  basic  principles 
embodied  in  the  Canons  and  in  the  objectives  re- 
flected in  the  Ethical  Considerations. 


NOTES 

L  The  footnotes  are  intended  merely  to  enable  the  amended,  the  Opinions  of  the  ABA  Committee  on  Pro- 
reader  to  relate  the  provisions  of  this  Code  to  the  ABA  fessional  Ethics,  and  a  limited  number  of  other  sources, 
Canons   of   Professional    Ethics    adopted    in    1908,    as       they  are  not  intended  to  be  an  annotation  of  the  views 

IC 


692 


20 


AMERICAN  BAR  ASSOCIATION 


taken  by  the  ABA  Special  Committee  on  Evaluation  of 
Ethical  Standards.  Footnotes  citing  ABA  Canons  refer 
to  the  ABA  Canons  of  Professional  Ethics,  adopted  in 
1908,  as  amended. 

2.  Cf.  ABA  Canons,  Preamble. 

3.  "[T]he  lawyer  stands  today  in  special  need  of  a 
clear  understanding  of  his  obligations  and  of  the  vita! 
connection  between  these  obligations  and  the  role  his 
profession  plays  in  society."  Professional  Responsi- 
bilitv:  Report  of  the  Joint  Conference,  44  A.B.A.J.  1159, 
1160  (1958). 

4.  "No  general  statement  of  the  responsibilities  of  the 
legal  profession  can  encompass  all  the  situations  in  which 
the  lawyer  may  be  placed.  Each  position  held  by  him 
makes  its  own  peculiar  demands.  These  demands  the 
lawyer  must  clarify  for  himself  in  the  light  of  the  par- 
ticular role  in  which  he  serves."  Professional  Responsi- 
bility: Report  of  the  Joint  Conference,  44  A.B.A.J.  1159, 
1218  (1958). 

5.  "The  law  and  its  institutions  change  as  social  con- 
ditions change.  They  must  change  if  they  are  to  pre- 
serve, much  less  advance,  the  pohtical  and  social  values 
from  which  they  derive  their  purposes  and  their  life. 
This  is  true  of  the  most  important  of  legal  institutions, 
the  profession  of  law.  The  profession,  too,  must  change 
when  conditions  change  in  order  to  preserve  and  ad- 
vance the  social  values  that  are  its  reasons  for  being." 
Cheatham,  Availability  of  Legal  Services:  The  Responsi- 
bility of  the  Individual  Lawyer  and  the  Organized  Bar, 
12  U.C.L.A.  L.  Rev.  438,  440  (1965). 

6.  The  Supreme  Court  of  Wisconsin  adopted  a  Code 
of  Judicial  Ethics  in  1967.  "The  code  is  divided  into 
standards  and  rules,  the  standards  being  statements 
of  what  the  general  desirable  level  of  conduct  should 
be,  the  rules  being  particular  canons,  the  violation  of 
which  shall  subject  an  individual  judge  to  sanctions." 
In  re  Promulgation  of  a  Code  of  Judicial  Ethics,  36  Wis. 
2d  252,  255,  153  N.W.  2d  873,  874  (1967). 

The  portion  of  the  Wisconsin  Code  of  Judicial  Ethics 
entitled  "Standards"  states  that  "[t]he  following  stan- 
dards set  forth  the  significant  qualities  of  the  ideal  judge. 
.  .  ."  Id.,  36  Wis.2d  at  256,  153  N.W.  2d  at  875. 
The  portion  entitled  "Rules"  states  that  "[t]he  court 
promulgates  the  following  rules  because  the  require- 
ments of  judicial  conduct  embodied  therein  are  of  suffi- 
cient gravity  to  warrant  sanctions  if  they  are  not  obeyed. 
.  .  ."  Id.,  36  Wis.2d  at  259,  153  N.W.  2d  at  876. 

7.  "Under  the  conditions  of  modern  practice  it  is  pe- 
culiarly necessary  that  the  lawyer  should  understand,  not 
merely  the  established  standards  of  professional  conduct, 
but  the  reasons  underlying  these  standards.  Today  the 
lawyer  plays  a  changing  and  increasingly  varied  role. 
In  many  developing  fields  the  precise  contribution  of  the 
legal  profession  is  as  yet  undefined."  Professional  Re- 
sponsibility: Report  of  the  Joint  Conference,  44  A.B.A.J. 
1159  (1958). 

"A  true  sense  of  professional  responsibility  must  de- 
rive from  an  understanding  of  the  reasons  that  lie  back 
of  specific  restraints,  such  as  those  embodied  in  the 
Canons.  The  grounds  for  the  lawyer's  peculiar  obliga- 
tions are  to  be  found  in  the  nature  of  his  calling.  The 
'awyer  who  seeks  a  clear  understanding  of  his  duties 
vill  be  led  to  reflect  on  the  special  services  his  profes- 
ion  renders  to  society  and  the  services  it  might  render 
its  full  capacities  were  reahzed.     When  the  lawyer 

Ily  understands  the  nature  of  his  office,  he  will  then 

scern  what  restraints  are  necessary  to  keep  that  office 

lolesome  and  effective."    Id. 

8.  "Disbarment,  designed  to  protect  the  public,  is  a 
nishment  or  penalty  imposed  on  the  lawyer.  ...  He 
accordingly  entitled  to  procedural  due  process,  which 
;ludes  fair  notice  of  the  charge."  In  re  Ruffalo,  390 
S.  544,  550,  20  L.  Ed.  2d  117,  122  88  S.  Ct.  1222,  1226 
968),  rehearing  denied.  391  U.S.  961,  20  L.  Ed.  2d 
4,  88  S.  Ct.  1833  (1968). 

"A  State  cannot  exclude  a  person  from  the  practice 


of  law  or  from  any  other  occupation  in  a  manner  or 
for  reasons  that  contravene  the  Due  Process  or  Equal 
Protection  Clause  of  the  Fourteenth  Amendment.  .  .  . 
A  State  can  require  high  standards  of  qualification  .  .  . 
but  any  qualification  must  have  a  rational  connection 
with  the  applicant's  fitness  or  capacity  to  practice  law." 
Schware  v.  Bd.  of  Bar  Examiners,  353  U.S.  232,  239  1 
L.  Ed.  2d  796,  801-02,  77  S.  Ct.  752,  756  (1957). 

"[A]n  accused  lawyer  may  e.xpect  that  he  will  not  be 
condemned  out  of  a  capricious  self-righteousness  or  de- 
nied the  essentials  of  a  fair  hearing."  Kingsland  v. 
Dorsey,  338  U.S.  318,  320,  94  L.  Ed.  123,  126,  70  S.  Ct. 
123,  124-25  (1949). 

"The  attorney  and  counsellor  being,  by  the  solemn  ju- 
dicial act  of  the  court,  clothed  with  his  office,  does  not 
hold  it  as  a  matter  of  grace  and  favor.  The  right  which 
it  confers  upon  him  to  appear  for  suitors,  and  to  argue 
causes,  is  something  more  than  a  mere  indulgence,  revo- 
cable at  the  pleasure  of  the  court,  or  at  the  command  of 
the  legislature.  It  is  a  right  of  which  he  can  only  be 
deprived  by  the  judgment  of  the  court,  for  moral  or 
professional  delinquency."  Ex  parte  Garland.  71  U.S. 
(4  Wall.)  333,  378-79,  18  L.  Ed.  366,  370  (1866). 

See  generally  Comment,  Procedural  Due  Process  and 
Character  Hearings  for  Bar  Applicants,  15  Stan.  L. 
Rev.  500  (1963). 

9.  "The  canons  of  professional  ethics  must  be  en- 
forced by  the  Courts  and  must  be  respected  by  members 
of  the  Bar  if  we  are  to  maintain  public  confidence  in  the 
integrity  and  impartiaUty  of  the  administration  of  jus- 
tice." In  re  Meeker,  76  N.  M.  354,  357,  414  P.2d  862, 
864  (1966),  appeal  dismissed,  385  U.S.  449  (1967). 

10.  See  ABA  Canon  45. 

"The  Canons  of  this  Association  govern  all  its  mem- 
bers, irrespective  of  the  nature  of  their  practice,  and  the 
application  of  the  Canons  is  not  affected  by  statutes  or 
regulations  governing  certain  activities  of  lawyers  which 
may  prescribe  less  stringent  standards."  ABA  Comm. 
ON  Professional  Ethics,  OPINIONS,  No.  203  (1940) 
[hereinafter  each  Opinion  is  cited  as  "ABA  Opinion"]. 

Cf.  ABA  Opinion  i52  (1936). 

11.  "There  is  generally  no  prescribed  discipline  for 
any  particular  type  of  improper  conduct.  The  disci- 
plinary measures  taken  are  discretionary  with  the  courts, 
which  may  disbar,  suspend,  or  merely  censure  the  at- 
torney as  the  nature  of  the  offense  and  past  indicia  of 
character  may  warrant."  Note,  43  Cornell  L.Q.  489, 
495  (1958). 

12.  The  Code  seeks  only  to  specify  conduct  for  which 
a  lawyer  should  be  disciplined.  Recommendations  as 
to  the  procedures  to  be  used  in  disciplinary  actions  and 
the  gravity  of  disciplinary  measures  appropriate  for  vio- 
lations of  the  Code  are  within  the  jurisdiction  of  the 
American  Bar  Association  Special  Committee  on  Evalua- 
tion of  Disciplinary  Enforcement. 

13.  "The  severity  of  the  judgment  of  this  court  should 
be  in  proportion  to  the  gravity  of  the  offenses,  the  moral 
turpitude  involved,  and  the  extent  that  the  defendant's 
acts  and  conduct  affect  his  professional  qualifications  to 
practice  law."  Louisiana  State  Bar  Ass'n  v.  Steiner, 
204  La.  1073,  1092-93,  16  So.  2d  843,  850  (1944)  (Hig- 
gins,  J.,  concurring  in  decree). 

"Certainly  an  erring  lawyer  who  has  been  disciplined 
and  who  having  paid  the  penalty  has  given  satisfactory 
evidence  of  repentance  and  has  been  rehabilitated  and 
restored  to  his  place  at  the  bar  by  the  court  which  knows 
him  best  ought  not  to  have  what  amounts  to  an  order^ 
of  permanent  disbarment  entered  against  him  by  a  fed- 
eral court  solely  on  the  basis  of  an  earlier  criminal  rec- 
ord and  without  regard  to  his  subsequent  rehabilitation 
and  present  good  character.  .  .  .  We  think,  therefore, 
that  the  district  court  should  reconsider  the  appellant's 
apphcation  for  admission  and  grant  it  unless  the  court 
finds  it  to  be  a  fact  that  the  appellant  is  not  presently 
of  good  moral  or  professional  character."  In  re  Dreier, 
258  F.2d  68,  69-70  (3d  Cir.  1958). 
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CANON  1 


A  Lawyer  Should  Assist  in 

Maintaining  the  Integrity  and 

Competence  of  the  Legal 

Profession 


ETHICAL  CONSIDERATIONS 


EC  1-1  A  basic  tenet  of  the  professional  re- 
sponsibility of  lawyers  is  that  every  person  in 
our  society  should  have  ready  access  to  the  in- 
dependent professional  services  of  a  lawyer  of 
integrity  and  competence.  Maintaining  the  in- 
tegrity and  improving  the  competence  of  the  bar 
to  meet  the  highest  standards  is  the  ethical  re- 
sponsibility of  every  lawyer. 

EC  1-2  The  public  should  be  protected  from 
those  who  are  not  qualified  to  be  lawyers  by  rea- 
son of  a  deficiency  in  education^  or  moral  stan- 
dards^ or  of  other  relevant  factors^  but  who 
nevertheless  seek  to  practice  law.  To  assure  the 
maintenance  of  high  moral  and  educational  stan- 
dards of  the  legal  profession,  lawyers  should  af- 
firmatively assist  courts  and  other  appropriate 
bodies  in  promulgating,  enforcing,  and  improv- 
ing requirements  for  admission  to  the  bar.*  In 
like  manner,  the  bar  has  a  positive  obligation 
to  aid  in  the  continued  improvement  of  all  phases 
of  pre-admission  and  post-admission  legal  educa- 
tion. 

EC  1-3  Before  recommending  an  applicant  for 
admission,  a  lawyer  should  satisfy  himself  that 
the  applicant  is  of  good  moral  character.  Al- 
though a  lawyer  should  not  become  a  self-ap- 
pointed investigator  or  judge  of  applicants  for 
admission,  he  should  report  to  proper  officials 
all  unfavorable  information  he  possesses  relat- 
ing to  the  character  or  other  qualifications  of  an 
applicant. ° 

EC  1-4     The  integrity  of  the  profession  can  be 


maintained  only  if  conduct  of  lawyers  in  viola- 
tion of  the  Disciplinary  Rules  is  b'rought  to  the 
attention  of  the  proper  officials.  A  lawyer 
should  reveal  voluntarily  to  those  officials  all 
unprivileged  knowledge  of  conduct  of  lawyers 
which  he  believes  clearly  to  be  in  violation  of 
the  Disciplinary  Rules."  A  lawyer  should,  upon 
request  serve  on  and  assist  committees  and 
boards  having  responsibility  for  the  administra- 
tion of  the  Disciplinary  Rules.' 

EC  1-5  A  lawyer  should  maintain  high  stan- 
dards of  professional  conduct  and  should  en- 
courage fellow  lawyers  to  do  likewise.  He 
should  be  temperate  and  dignified,  and  he  should 
refrain  from  all  illegal  and  morally  reprehensi- 
ble conduct."  Because  of  his  position  in  society, 
even  minor  violations  of  law  by  a  lawyer  may 
tend  to  lessen  public  confidence  in  the  legal  pro- 
fession. Obedience  to  law  exemplifies  respect 
for  law.  To  lawyers  especially,  respect  for  the 
law  should  be  more  than  a  platitude. 

EC  1-6  An  applicant  for  admission  to  the  bar 
or  a  lawyer  may  be  unqualified,  temporarily  or 
permanently,  for  other  than  moral  and  educa- 
tional reasons,  such  as  mental  or  emotional  in- 
stability. Lawyers  should  be  diligent  in  taking 
steps  to  see  that  during  a  period  of  disqualifica- 
tion such  person  is  not  granted  a  license  or,  if 
licensed,  is  not  permitted  to  practice."  In  like 
manner,  when  the  disqualification  has  termi- 
nated, members  of  the  bar  should  assist  such 
person  in  being  licensed,  or,  if  licensed,  in  being 
restored  to  his  full  right  to  practice. 


DISCIPLINARY  RULES 


DR    1-101     Maintaining     Integrity     and     Compe- 
tence of  the  Legal  Profession. 

( A )  A  lawyer  is  subject  to  discipline  if  he  has  made 
a  materially  false  statement  in,  or  if  he  has 
deliberately  failed  to  disclose  a  material  fact 
requested  in  connection  with,  his  application 
for  admission  to  the  bar." 
A  lawyer  shall  not  further  the  application  for 
admission  to  the  bar  of  another  person  known 
by  him  to  be  unqualified  in  respect  to  charac- 
ter, education,  or  other  relevant  attribute." 

1-102     Misconduct. 
A  lawyer  shall  not: 

( 1 )  Violate  a  Disciplinary  Rule. 

(2)  Circumvent  a  Disciplinary  Rule  through 
actions  of  another." 

( 3 )  Engage  in  illegal  conduct  involving  moral 
turpitude.^' 

(4)  Engage  in  conduct  involving  dishonesty. 


(B) 


DR 

(A) 


fraud,  deceit,  or  misrepresentation. 

(5)  Engage  in  conduct  that  is  prejudicial  to 
the  administration  of  justice. 

(6)  Engage  in  any  other  conduct  that  ad- 
versely reflects  on  his  fitness  to  practice 
law." 

DR  I-I03  Disclosure  of  Information  to  Authori- 
ties. 

(A)  A  lawyer  possessing  unprivileged  knowledge 
of  a  violation  of  DR  1-102  shall  report  such 
knowledge  to  a  tribunal  or  other  authority 
empowered  to  investigate  or  act  upon  such  vio- 
lation.'^ 

(R)  A  lawyer  possessing  unprivileged  knowledge 
or  evidence  concerning  another  lawyer  or  a 
judge  shall  reveal  fully  such  knowledge  or 
evidence  upon  proper  request  of  a  tribunal  or 
other  authority  empowered  to  investigate  or 
act  upon  the  conduct  of  lawyers  or  judges." 


1.  "[W]e  cannot  conclude  that  all  educational  restric- 
tions [on  bar  admission]  are  unlawful.  We  assume  that 
few  would  deny  that  a  grammar  school  education  re- 


NOTES 

quirement,  before  taking  the  bar  examination,  was  rea- 
sonable. Or  that  an  apphcant  had  to  be  able  to  read 
or  write.     Once  we  conclude  that  some  restriction  is 
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proper,  then  it  becomes  a  matter  of  degree — the  problem 
of  drawing  the  line. 

"We  conclude  the  fundamental  question  here  is 
whether  Rule  IV,  Section  6  of  the  Rules  Pertaining  to 
Admission  of  Applicants  to  the  State  Bar  of  Arizona  is 
'arbitrary,  capricious  and  unreasonable.'  We  conclude 
an  educational  requirement  of  graduation  from  an  ac- 
credited law  school  is  not."  Hackin  v.  Lockwood,  361 
F.2d  499,  503-4  (9th  Cir.  1966),  cert,  denied,  385  U.S. 
960,  17  L.  Ed.2d  305,  87  S.  Ct.  396  (1966). 

2.  "Every  state  in  the  United  States,  as  a  prerequisite 
for  admission  to  the  practice  of  law,  requires  that  ap- 
plicants possess  'good  moral  character.'  Although  the 
requirement  is  of  judicial  origin,  it  is  now  embodied  in 
legislation  in  most  states."  Comment,  Procedural  Due 
Process  and  Character  Hearings  for  Bar  Applicants,  15 
Stan.  L.  Rev.  500  (1963). 

"Good  character  in  the  members  of  the  bar  is  essential 
to  the  preservation  of  the  integrity  of  the  courts.  The 
duty  and  power  of  the  court  to  guard  its  portals  against 
intrusion  by  men  and  women  who  are  mentally  and 
morally  dishonest,  unfit  because  of  bad  character,  evi- 
denced by  their  course  of  conduct,  to  participate  in 
the  administrative  law,  would  seem  to  be  unquestioned 
in  the  matter  of  preservation  of  judicial  dignity  and  in- 
tegrity." In  re  Monaghan,  126  Vt.  53,  222  A.2d  665, 
670  (1966). 

"Fundamentally,  the  question  involved  in  both  situa- 
tions [i.e.  admission  and  disciplinary  proceedings]  is  the 
same — is  the  applicant  for  admission  or  the  attorney 
sought  to  be  disciplined  a  fit  and  proper  person  to  be 
permitted  to  practice  law,  and  that  usually  turns  upon 
whether  he  has  committed  or  is  likely  to  continue  to 
commit  acts  of  moral  turpitude.  At  the  time  of  oral 
argument  the  attorney  for  respondent  frankly  conceded 
that  the  test  for  admission  and  for  discipline  is  and 
should  be  the  same.  We  agree  with  this  concession." 
Hallinan  v.  Comm.  of  Bar  E.xaminers,  65  Cal.2d  447, 
453,  421  P.2d  76,  81,  55  Cal.Rptr.  228,  233  (1966). 

3.  "Proceedings  to  gain  admission  to  the  bar  are  for 
the  purpose  of  protecting  the  public  and  the  courts 
from  the  ministrations  of  persons  unfit  to  practice  the 
profession.  Attorneys  are  officers  of  the  court  appointed 
to  assist  the  court  in  the  administration  of  justice.  Into 
their  hands  are  committed  the  property,  the  liberty  and 
sometimes  the  lives  of  their  clients.  This  commitment 
demands  a  high  degree  of  intelligence,  knowledge  of  the 
law,  respect  for  its  function  in  society,  sound  and  faith- 
ful judgment  and,  above  all  else,  integrity  of  character 
in  private  and  professional  conduct."  In  re  Monaghan, 
126  Vt.  53,  222  A.2d  665,  676  (1966)  (Holden,  C.J., 
dissenting). 

4.  "A  bar  composed  of  lawyers  of  good  moral  char- 
acter is  a  worthy  objective  but  it  is  unnecessary  to  sac- 
rifice vital  freedoms  in  order  to  obtain  that  goal.  It  is 
also  important  both  to  society  and  the  bar  itself  that 
lawyers  be  unintimidated — free  to  think,  speak,  and  act 
as  members  of  an  Independent  Bar."  Konigsberg  v. 
State  Bar,  353  U.S.  252,  273,  1  L.  Ed.  2d  810,  825,  77 
S.  Ct.  722,  733  (1957). 

5.  See  ABA  Canon  29. 

6.  ABA  Canon  28  designates  certain  conduct  as  un- 
professional and  then  states  that:  "A  duty  to  the  public 
and  to  the  profession  devolves  upon  every  member  of 
the  Bar  having  knowledge  of  such  practices  upon  the 
part  of  any  practitioner  immediately  to  inform  thereof, 
lo  the  end  that  the  offender  may  be  disbarred."  ABA 
Canon  29  states  a  broader  admonition:  "Lawyers  should 
expose  without  fear  or  favor  before  the  proper  tribunals 
corrupt  or  dishonest  conduct  in  the  profession." 

7.  "It  is  the  obligation  of  the  organized  Bar  and  the 
individual  lawyer  to  give  unstinted  cooperation  and  as- 
sistance to  the  highest  court  of  the  state  in  discharging 
its  function  and  duty  with  respect  to  disciphne  and  in 
purging  the  profession  of  the  unworthy."  Report  of 
the  Special  Committee  on  Disciplinary  Procedures,  80 
A.B.A.  Rep.  463,  470  (1955). 

8.  Cf.  ABA  Canon  32. 

9.  "We  decline,  on  the  present  record,  to  disbar  Mr. 
Sherman  or  to  reprimand  him — not  because  we  condone 
his  actions,  but  because,  as  heretofore  indicated,  we  are 
concerned  with  whether  he  is  mentally  responsible  for 
what  he  has  done. 

"The  logic  of  the  situation  would  seem  to  dictate  the 
conclusion  that,  if  he  was  mentally  responsible  for  the 


conduct  we  have  outlined,  he  should  be  disbarred;  and, 
if  he  was  not  mentally  responsible,  he  should  not  be  per- 
mitted to  practice  law. 

"However,  the  flaw  in  the  logic  is  that  he  may  have 
been  mentally  irresponsible  [at  the  time  of  his  offensive 
conduct]  .  .  .  ,  and,  yet,  have  sufficiently  improved  in 
the  almost  two  and  one-half  years  intervening  to  be 
able  to  capably  and  competently  represent  his  clients. 


"We  would  make  clear  that  we  are  satisfied  that  a  case 
has  been  made  against  Mr.  Sherman,  warranting  a  re- 
fusal to  permit  him  to  further  practice  law  in  this  state 
unless  he  can  establish  his  mental  irresponsibility  at  the 
time  of  the  offenses  charged.  The  burden  of  proof  is 
upon  him. 

"If  he  establishes  such  mental  irresponsibility,  the 
burden  is  then  upon  him  to  establish  his  present  capa- 
bility to  practice  law."  In  re  Sherman,  58  Wash.  2d 
1,  6-7,  354  P.2d  888,  890  (1960),  cert,  denied,  371  U.S. 
951,  9  L.  Ed.  2d  499,  83  S.  Ct.  506  (1963). 

10.  "This  Court  has  the  inherent  power  to  revoke  a 
license  to  practice  law  in  this  State,  where  such  hcense 
was  issued  by  this  Court,  and  its  issuance  was  procured 
by  the  fraudulent  concealment,  or  by  the  false  and 
fraudulent  representation  by  the  applicant  of  a  fact 
which  was  manifestly  material  to  the  issuance  of  the 
license."  North  Carolina  ex  rel.  Attorney  General  v. 
Gorson,  209  N.C.  320,  326,  183  S.E.  392,  395  (1936), 
cert,  denied,  298  U.S.  662,  80  L.  Ed.  1387,  56  S.  Ct. 
752  (1936). 

See  also  Application  of  Patterson,  318  P.2d  907,  913 
(Or.  1957),  cert,  denied,  356  U.S.  947,  2  L.  Ed.  2d  822, 
78  S.  Ct.  795  (1958). 

11.  See  ABA  Canon  29. 

12.  In  ABA  Opinion  95  (1933),  which  held  that  a 
municipal  attorney  could  not  permit  police  officers  to 
interview  persons  with  claims  against  the  municipality 
when  the  attorney  knew  the  claimants  to  be  represented 
by  counsel,  the  Committee  on  Professional  Ethics  said: 

"The  law  officer  is,  of  course,  responsible  for  the  acts 
of  those  in  his  department  who  are  under  his  supervision 
and  control.  Opinion  85.  In  re  Robinson,  136  N.Y.S. 
548  (affirmed  209  N.  Y.  354-1912)  held  that  it  was  a 
matter  of  disbarment  for  an  attorney  to  adopt  a  general 
course  of  approving  the  unethical  conduct  of  employees 
of  his  client,  even  though  he  did  not  actively  participate 
therein. 

"  '.  .  .  The  attorney  should  not  advise  or  sanction 
acts  by  his  client  which  he  himself  should  not  do.' 
Opinion  75." 

13.  "The  most  obvious  non-professional  ground  for 
disbarment  is  conviction  for  a  felony.  Most  states  make 
conviction  for  a  felony  grounds  for  automatic  dis- 
barment. Some  of  these  states,  including  New  York, 
make  disbarment  mandatory  upon  conviction  for  any 
felony,  while  others  require  disbarment  only  for  those 
felonies  which  involve  moral  turpitude.  There  are 
strong  arguments  that  some  felonies,  such  as  involun- 
tary manslaughter,  reflect  neither  on  an  attorney's  fit- 
ness, trustworthiness,  nor  competence  and,  therefore, 
should  not  be  grounds  for  disbarment,  but  most  states 
tend  to  disregard  these  arguments  and,  following  the 
common  law  rule,  make  disbarment  mandatory  on  con- 
viction for  any  felony."  Note,  43  Cornell  L.Q.  489, 
490  (1958). 

"Some  states  treat  conviction  for  misdemeanors  as 
grounds  for  automatic  disbarment.  .  .  .  However,  the 
vast  majority,  accepting  the  common  law  rule,  require 
that  the  misdemeanor  involve  moral  turpitude.  While 
the  definition  of  moral  turpitude  may  prove  difficult,  it 
seems  only  proper  that  those  minor  offenses  which  do 
not  affect  the  attorney's  fitness  to  continue  in  the  pro- 
fession should  not  be  grounds  for  disbarment.  A  good 
example  is  an  assault  and  battery  conviction  which 
would  not  involve  moral  turpitude  unless  done  with 
malice  and  deliberation."    Id.  at  491. 

'The  term  'moral  turpitude'  has  been  used  in  the  law 
for  centuries.  It  has  been  the  subject  of  many  decisions 
by  the  courts  but  has  never  been  clearly  defined  because 
of  the  nature  of  the  term.  Perhaps  the  best  general 
definition  of  the  term  'moral  turpitude'  is  that  it  imparts 
an  act  of  baseness,  vileness  or  depravity  in  the  duties 
which  one  person  owes  to  another  or  to  society  in  gen- 
eral, which  is  contrary  to  the  usual,  accepted  and  cus- 
tomary rule  of  right  and  duty  which  a  person  should 
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follow.  58  C.J.S.  at  page  1201.  Although  offenses 
against  revenue  laws  have  been  held  to  be  crimes  of 
moral  turpitude,  it  has  also  been  held  that  the  attempt 
to  evade  the  payment  of  taxes  due  to  the  government 
or  any  subdivision  thereof,  while  wrong  and  unlawful, 
does  not  involve  moral  turpitude.  58  C.J.S.  at  page 
1205."  Comm.  on  Legal  Ethics  v.  Scheer,  149  W.  Va. 
721,  726-27,  143  S.E.2d  141,  145  (1965). 

"The  right  and  power  to  discipline  an  attorney,  as 
one  of  its  officers,  is  inherent  in  the  court.  .  .  .  This 
power  is  not  limited  to  those  instances  of  misconduct 
wherein  he  has  been  employed,  or  has  acted,  in  a  pro- 
fessional capacity;  but,  on  the  contrary,  this  power  may 
be  exercised  where  his  misconduct  outside  the  scope  of 
his  professional  relations  shows  him  to  be  an  unfit  per- 
son to  practice  law."  In  re  Wilson,  391  S.W.2d  914, 
917-18  (Mo.  1965). 

14.  "It  is  a  fair  characterization  of  the  lawyer's  re- 
sponsibility in  our  society  that  he  stands  'as  a  shield,' 
to  quote  DevUn,  J.,  in  defense  of  right  and  to  ward  off 
wrong.  From  a  profession  charged  with  these  responsi- 
bilities there  must  be  exacted  those  qualities  of  truth- 


speaking,  of  a  high  sense  of  honor,  of  granite  discretion, 
of  the  strictest  observance  of  fiduciary  responsibility, 
that  have,  throughout  the  centuries,  been  compendiously 
described  as  'moral  character.'  "  Schware  v.  Bd.  of  Bar 
Examiners,  353  U.S.  232,  247  1  L.  Ed.  2d  796,  806,  77 
S.  Ct.  752,  761  (1957)   (Frankfurter,  J.,  concurring). 

"Particularly  applicable  here  is  Rule  4.47  providing 
that  'A  lawyer  should  always  maintain  his  integrity;  and 
shall  not  willfully  commit  any  act  against  the  interest 
of  the  pubhc;  nor  shall  he  violate  his  duty  to  the  courts 
or  his  clients;  nor  shall  he,  by  any  misconduct,  commit 
any  offense  against  the  laws  of  Missouri  or  the  United 
States  of  America,  which  amounts  to  a  crime  involving 
acts  done  by  him  contrary  to  justice,  honesty,  modesty 
or  good  morals;  nor  shall  he  be  guilty  of  any  other  mis- 
conduct whereby,  for  the  protection  of  the  public  and 
those  charged  with  the  administration  of  justice,  he 
should  no  longer  be  entrusted  with  the  duties  and  respon- 
sibilities belonging  to  the  office  of  an  attorney.'  "  In  re 
Wilson,  391  S.W.2d  914,  917  (Mo.  1965). 

15.  See  ABA  Canon  29;  cf.  ABA  Canon  28. 

16.  Cf.  ABA  Canons  28  and  29. 


CANON  2  * 

A  Lawyer  Should  Assist  the 

Legal  Profession  in  Fulfilling 

Its  Duty  to  Make 

Legal  Counsel  Available 


ETHICAL  CONSIDERATIONS 


EC  2-1  The  need  of  members  of  the  public  for 
legal  services'  is  met  only  if  they  recognize  their 
legal  problems,  appreciate  the  importance  of 
seeking  assistance,^  and  are  able  to  obtain  the 
services  of  acceptable  legal  counsel.^  Hence, 
important  functions  of  the  legal  profession  are 
to  educate  laymen  to  recognize  their  problems, 
to  facilitate  the  process  of  intelligent  selection  of 
lawyers,  and  to  assist  in  making  legal  services 
fully  available.* 

Recognition  of  Legal  Problems 
EC  •  2-2  The  legal  profession  should  assist  lay- 
men to  recognize  legal  problems  because  such 
problems  may  not  be  self-revealing  and  often 
are  not  timely  noticed.''  Therefore,  lawyers  act- 
ing under  proper  auspices  should  encourage  and 
participate  in  educational  and  public  relations 
programs  concerning  our  legal  system  with  par- 
ticular reference  to  legal  problems  that  fre- 
quently arise.  Such  educational  programs 
should  be  motivated  by  a  desire  to  benefit  the 
public  rather  than  to  obtain  publicity  or  employ- 
ment for  particular  lawyers.'  Examples  of  per- 
missible activities  include  preparation  of  institu- 
tional advertisements'  and  professional  articles 
for  lay  publications'  and  participation  in  semi- 
nars, lectures,  and  civic  programs.  But  a  lawyer 
who  participates  in  such  activities  should  shun 
personal  publicity.' 

EC  2-3  Whether  a  lawyer  acts  properly  in  vol- 
unteering advice  to  a  layman  to  seek  legal  serv- 
ices depends  upon  the  circumstances.^"  The  giv- 
ing of  advice  that  one  should  take  legal  action 
could  well  be  in  fulfillment  of  the  duty  of  the 
legal  profession  to  assist  laymen  in  recognizing 

•  See  Special  Notice  following  Preface,  Page  ii 


legal  problems."  The  advice  is  proper  only  if 
motivated  by  a  desire  to  protect  one  who  does 
not  recognize  that  he  may  have  legal  problems 
or  who  is  ignorant  of  his  legal  rights  or  obliga- 
tions. Hence,  the  advice  is  improper  if  moti- 
vated by  a  desire  to  obtain  personal  benefit,"  se- 
cure personal  publicity,  or  cause  litigation  to  be 
brought  merely  to  harass  or  injure  another.  Ob- 
viously, a  lavfcryer  should  not  contact  a  non-client, 
directly  or  indirectly,  for  the  purpose  of  being 
retained  to  represent  him  for  compensation. 
EC  2-4  Since  motivation  is  subjective  and 
often  difficult  to  judge,  the  motives  of  a  lawyer 
who  volunteers  advice  likely  to  produce  legal 
controversy  may  well  be  suspect  if  he  receives 
professional  employment  or  other  benefits  as  a 
result."  A  lawyer  who  volunteers  advice  that 
one  should  obtain  the  services  of  a  lawyer  gen- 
erally should  not  himself  accept  employment, 
compensation,  or  other  benefit  in  connection 
with  that  matter.  However,  it  is  not  improper 
for  a  lawyer  to  volunteer  such  advice  and  render 
resulting  legal  services  to  close  friends,  relatives, 
former  clients  (in  regard  to  matters  germane  to 
former  employment),  and  regular  clients." 
EC  2-5  A  lawyer  who  writes  or  speaks  for  the 
purpose  of  educating  members  of  the  public  to 
recognize  their  legal  problems  should  carefully 
refrain  from  giving  or  appearing  to  give  a  gen- 
eral solution  applicable  to  all  apparently  similar 
individual  problems,"  since  slight  changes  in  fact 
situations  may  require  a  material  variance  in  the 
applicable  advice;  otherwise,  the  public  may  be 
misled  and  misadvised.  Talks  and  writings  by 
lawyers  for  laymen  should  caution  them  not  to 
attempt  to  solve  individual  problems  upon  the 
basis  of  the  information  contained  therein." 
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Selection  of  a  Lawyer:  Generally 
EC  2-6  Formerly  a  potential  client  usually 
knew  the  reputations  of  local  lawyers  for  com- 
petency and  integrity  and  therefore  could  select 
a  practitioner  in  whom  he  had  confidence.  This 
traditional  selection  process  worked  well  because 
it  was  initiated  by  the  client  and  the  choice  was 
an  informed  one. 

EC  2-7  Changed  conditions,  however,  have 
seriously  restricted  the  effectiveness  of  the  tra- 
ditional selection  process.  Often  the  reputations 
of  lawyers  are  not  sufficiently  known  to  enable 
laymen  to  make  intelligent  choices."  The  law 
has  become  increasingly  complex  and  special- 
ized. Few  lawyers  are  willing  and  competent 
to  deal  with  every  kind  of  legal  matter,  and  many 
laymen  have  difficulty  in  determining  the  com- 
petence of  lawyers  to  render  different  types  of 
legal  services.  The  selection  of  legal  counsel  is 
particularly  difficult  for  transients,  persons  mov- 
ing into  new  areas,  persons  of  limited  education 
or  means,  and  others  who  have  little  or  no  con- 
tact with  lawyers." 

EC  2-8  Selection  of  a  lawyer  by  a  layman 
often  is  the  result  of  the  advice  and  recommenda- 
tion of  third  parties — relatives,  friends,  acquaint- 
ances, business  associates,  or  other  lawyers.  A 
layman  is  best  served  if  the  recommendation  is 
disinterested  and  informed.  In  order  that  the 
recommendation  be  disinterested,  a  lawyer 
should  not  seek  to  influence  another  to  recom- 
mend his  employment."  A  lawyer  should  not 
compensate  another  person  for  recommending 
him,  for  influencing  a  prospective  client  to  em- 
ploy him,  or  to  encourage  future  recommenda- 
tions."" 

Selection  of  a  Lawyer:  Professional  Notices  and 
Listings 

EC  2-9  The  traditional  ban  against  advertising 
by  lawyers,  which  is  subject  to  certain  limited 
exceptions,  is  rooted  in  the  public  interest. 
Competitive  advertising  would  encourage  ex- 
travagant, artful,  self-laudatory^  brashness  in 
seeking  business  and  thus  could  mislead  the  lay- 
man.°"  Furthermore,  it  would  inevitably  pro- 
duce unrealistic  expectations  in  particular  cases 
and  bring  about  distrust  of  the  law  and  lawyers. °^ 
Thus,  public  confidence  in  our  legal  system 
would  be  impaired  by  such  advertisements  of 
professional  services.  The  attorney-client  rela- 
tionship is  personal  and  unique  and  should  not 
be  established  as  the  result  of  pressures  and  de- 
ceptions.'* History  has  demonstrated  that  public 
confidence  in  the  legal  system  is  best  preserved 
by  strict,  self-imposed  controls  over,  rather  than 
by  unlimited,  advertising. 

EC  2-10  Methods  of  advertising  that  are  sub- 
ject to  the  objections  stated  above"^  should  be 
and  are  prohibited.'"  However,  the  Disciplinary 
Rules  recognize  the  value  of  giving  assistance  in 
the  selection  process  through  forms  of  advertis- 
ing that  furnish  identification  of  a  lawyer  while 
avoiding  such  objections.  For  example,  a  law- 
yer may  be  identified  in  the  classified  section  of 
the  telephone  directory,""  in  the  office  building 
directory,  and  on  his  letterhead  and  professional 


card.™  But  at  all  times  the  permitted  notices 
should  be  dignified  and  accurate. 

EC  2-11  The  name  under  which  a  lawyer  con- 
ducts his  practice  may  be  a  factor  in  the  selection 
process.™  The  use  of  a  trade  name  or  an  as- 
sumed name  could  mislead  laymen  concerning 
the  identity,  responsibility,  and  status  of  those 
practicing  thereunder.""  Accordingly,  a  lawyer 
in  private  practice  should  practice  only  under 
his  own  name,  the  name  of  a  lawyer  employing 
him,  a  partnership  name  composed  of  the  name 
of  one  or  more  of  the  lawyers  practicing  in  a 
partnership,  or,  if  permitted  by  law,  in  the  name 
of  a  professional  legal  corporation,  which  should 
be  clearly  designated  as  such.  For  many  years 
some  law  firms  have  used  a  firm  name  retaining 
one  or  more  names  of  deceased  or  retired  part- 
ners and  such  practice  is  not  improper  if  the  firm 
is  a  bona  fide  successor  of  a  firm  in  which  the 
deceased  or  retired  person  was  a  member,  if  the 
use  of  the  name  is  authorized  by  law  or  by  con- 
tract, and  if  the  public  is  not  misled  thereby." 
However,  the  name  of  a  partner  who  withdraws 
from  a  firm  but  continues  to  practice  law  should 
be  omitted  from  the  firm  name  in  order  to  avoid 
misleading  the  public. 

EC  2-12  A  lawyer  occupying  a  judicial,  legis- 
lative, or  public  executive  or  administrative  posi- 
tion who  has  the  right  to  practice  law  concur- 
rently may  allow  his  name  to  remain  in  the  name 
of  the  firm  if  he  actively  continues  to  practice 
law  as  a  member  thereof.  Otherwise,  his  name 
should  be  removed  from  the  firm  name,'"  and 
he  should  not  be  identified  as  a  past  or  present 
member  of  the  firm;  and  he  should  not  hold 
himself  out  as  being  a  practicing  lawyer. 

EC  2-13  In  order  to  avoid  the  possibility  of 
misleading  persons  with  whom  he  deals,  a  lawyer 
should  be  scrupulous  in  the  representation  of  his 
professional  status.""  He  should  not  hold  himself 
out  as  being  a  partner  or  associate  of  a  law  firm 
if  he  is  not  one  in  fact,**  and  thus  should  not  hold 
himself  out  as  a  partner  or  associate  if  he  only 
shares  offices  with  another  lawyer. "° 

EC  2-14  In  some  instances  a  lawyer  confines 
his  practice  to  a  particular  field  of  law."  In  the 
absence  of  state  controls  to  insure  the  existence 
of  special  competence,  a  lawyer  should  not  be 
permitted  to  hold  himself  out  as  a  specialist"'  or 
as  having  special  training  or  ability,  other  than 
in  the  historically  excepted  fields  of  admiralty, 
trademark,  and  patent  law."* 

EC  2-15  The  legal  profession  has  developed 
lawyer  referral  systems  designed  to  aid  individ- 
uals who  are  able  to  pay  fees  but  need  assistance 
in  locating  lawyers  competent  to  handle  their 
particular  problems.  Use  of  a  lawyer  referral 
system  enables  a  layman  to  avoid  an  uninformed 
selection  of  a  lawyer  because  such  a  system 
makes  possible  the  employment  of  competent 
lawyers  who  have  indicated  an  interest  in  the 
subject  matter  involved.  Lawyers  should  sup- 
port the  principle  of  lawyer  referral  systems  and 
should  encourage  the  evolution  of  other  ethical 
plans  which  aid  in  the  selection  of  qualified 
counsel. 
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Financial  Ability  to  Employ  Counsel:  Generally 
EC  2-16  The  legal  profession  cannot  remain 
a  viable  force  in  fulfilling  its  role  in  our  society 
unless  its  members  receive  adequate  compensa- 
tion for  services  rendered,  and  reasonable  fees'" 
should  be  charged  in  appropriate  cases  to  clients 
able  to  pay  them.  Nevertheless,  persons  unable 
to  pay  all  or  a  portion  of  a  reasonable  fee  should 
be  able  to  obtain  necessary  legal  services,"  and 
lawyers  should  support  and  participate  in  ethical 
activities  designed  to  achieve  that  objective." 
Financial  A  bility  to  Employ  Counsel: 
Persons  Able  to  Pay  Reasonable  Fees 
EC  2-17  The  determination  of  a  proper  fee  re- 
quires consideration  of  the  interests  of  both  cli- 
ent and  lawyer."  A  lawyer  should  not  charge 
more  than  a  reasonable  fee,"  for  excessive  cost 
of  legal  service  would  deter  laymen  from  utiliz- 
ing the  legal  system  in  protection  of  their  rights. 
Furthermore,  an  excessive  charge  abuses  the  pro- 
fessional relationship  between  lawyer  and  client. 
On  the  other  hand,  adequate  compensation  is 
necessary  in  order  to  enable  the  lawyer  to  serve 
his  client  effectively  and  to  preserve  the  integrity 
and  independence  of  the  profession." 
EC  2-18  The  determination  of  the  reasonable- 
ness of  a  fee  requires  consideration  of  all  rele- 
vant circumstances,'^  including  those  stated  in 
the  Disciplinary  Rules.  The  fees  of  a  lawyer 
will  vary  according  to  many  factors,  including 
the  time  required,  his  experience,  ability,  and 
reputation,  the  nature  of  the  employment,  the 
responsibility  involved,  and  the  results  obtained. 
It  is  a  commendable  and  long-standing  tradition 
of  the  bar  that  special  consideration  is  given  in 
the  fixing  of  any  fee  for  services  rendered  a 
brother  lawyer  or  a  member  of  his  immediate 
family. 

EC  2-19  As  soon  as  feasible  after  a  lawyer  has 
been  employed,  it  is  desirable  that  he  reach  a 
clear  agreement  with  his  client  as  to  the  basis  of 
the  fee  charges  to  be  made.  Such  a  course  will 
not  only  prevent  later  misunderstanding  but  will 
also  work  for  good  relations  between  the  lawj'er 
and  the  client.  It  is  usually  beneficial  to  reduce 
to  writing  the  understanding  of  the  parties  re- 
garding the  fee,  particularly  when  it  is  contin- 
gent. A  lawyer  should  be  mindful  that  many 
persons  who  desire  to  employ  him  may  have  had 
little  or  no  experience  with  fee  charges  of  law- 
yers, and  for  this  reason  he  should  explain  fully 
to  such  persons  the  reasons  for  the  particular  fee 
arrangement  he  proposes. 

EC  2-20  Contingent  fee  arrangements"  in 
civil  cases  have  long  been  commonly  accepted 
in  the  United  States  in  proceedings  to  enforce 
claims.  The  historical  bases  of  their  acceptance 
are  that  (1)  they  often,  and  in  a  variety  of  cir- 
cumstances, provide  the  only  practical  means  by 
which  one  having  a  claim  against  another  can 
economically  afford,  finance,  and  obtain  the 
services  of  a  competent  lawyer  to  prosecute  his 
claim,  and  (2)  a  successful  prosecution  of  the 
claim  produces  a  res  out  of  which  the  fee  can 
be  paid."  Although  a  lawyer  generally  should 
decline  to  accept  employment  on  a  contingent 
fee  basis  by  one  who  is  able  to  pay  a  reasonable 


fixed  fee,  it  is  not  necessarily  improper  for  a 
lawyer,  where  justified  by  the  particular  circum- 
stances of  a  case,  to  enter  into  a  contingent  fee 
contract  in  a  civil  case  with  any  client  who,  after 
being  fully  informed  of  all  relevant  factors,  de- 
sires that  arrangement.  Because  of  the  human 
relationships  involved  and  the  unique  character 
of  the  proceedings,  contingent  fee  arrangements 
in  domestic  relation  cases  are  rarely  justified. 
In  administrative  agency  proceedings  contingent 
fee  contracts  should  be  governed  by  the  same 
consideration  as  in  other  civil  cases.  Public 
policy  properly  condemns  contingent  fee  ar- 
rangements in  criminal  cases,  largely  on  the 
ground  that  legal  services  in  criminal  cases  do 
not  produce  a  res  with  which  to  pay  the  fee. 
EC  2-21  A  lawyer  should  not  accept  compen- 
sation or  any  thing  of  value  incident  to  his  em- 
ployment or  services  from  one  other  than  his 
client  without  the  knowledge  and  consent  of  his 
client  after  full  disclosure." 
EC  2-22  Without  the  consent  of  his  client,  a 
lawyer  should  not  associate  in  a  particular  mat- 
ter another  lawyer  outside  his  firm.  A  fee  may 
properly  be  divided  between  lawyers™  properly 
associated  if  the  division  is  in  proportion  to  the 
services  performed  and  the  responsibility  as- 
sumed by  each  lavi^er^'  and  if  the  total  fee  is  rea- 
sonable. 

EC  2-23  A  lawyer  should  be  zealous  in  his  ef- 
forts to  avoid  controversies  over  fees  with  cli- 
ents'^ and  should  attempt  to  resolve  amicably 
any  difi'erences  on  the  subject.^'  He  should  not 
sue  a  client  for  a  fee  unless  necessary  to  prevent 
fraud  or  gross  imposition  by  the  client." 

Financial  Ability  to  Employ  Counsel: 
Persons  Unable  to  Pay  Reasonable  Fees 
EC  2-24  A  layman  whose  financial  ability  is 
not  sufficient  to  permit  payment  of  any  fee  can- 
not obtain  legal  services,  othef  than  in  cases 
where  a  contingent  fee  is  appropriate,  unless 
the  services  are  provided  for  him.  Even  a  per- 
son of  moderate  means  may  be  unable  to  pay  a 
reasonable  fee  which  is  large  because  of  the 
complexity,  novelty,  or  difficulty  of  the  problem 
or  similar  factors.^ 

EC  2-25  Historically,  the  need  for  legal  serv- 
ices of  those  unable  to  pay  reasonable  fees  has 
been  met  in  part  by  lawyers  who  donated  their 
services  or  accepted  court  appointments  on  be- 
half of  such  individuals.  The  basic  responsibil- 
ity for  providing  legal  services  for  those  unable 
to  pay  ultimately  rests  upon  the  individual  law- 
yer, and  personal  involvement  in  the  problems 
of  the  disadvantaged  can  be  one  of  the  most  re- 
warding experiences  in  the  life  of  a  lawyer. 
Every  lawyer,  regardless  of  professional  promi- 
nence or  professional  workload,  should  find  time 
to  participate  in  serving  the  disadvantaged.  The 
rendition  of  free  legal  services  to  those  unable 
to  pay  reasonable  fees  continues  to  be  an  obliga- 
tion of  each  lawyer,  but  the  efforts  of  individual 
lawyers  are  often  not  enough  to  meet  the  need." 
Thus  it  has  been  necessary  for  the  profession  to 
institute  additional  programs  to  provide  legal 
services. °'    Accordingly,  legal  aid  offices,"'  law- 
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yer  referral  services,™  and  other  related  pro- 
grams have  been  developed,  and  others  will  be 
developed,  by  the  profession.™  Every  lawyer 
should  support  all  proper  efforts  to  meet  this 
need  for  legal  services."^ 

Acceptance  and  Retention  of  Employment 

EC  2-26  A  lawyer  is  under  no  obligation  to 
act  as  adviser  or  advocate  for  every  person  who 
may  wish  to  become  his  client;  but  in  furtherance 
of  the  objective  of  the  bar  to  make  legal  services 
fully  available,  a  lawyer  should  not  lightly  de- 
cline proffered  employment.  The  fulfillment  of 
this  objective  requires  acceptance  by  a  lawyer 
of  his  share  of  tendered  employment  which  may 
be  unattractive  both  to  him  and  the  bar  gen- 
erally." 

EC  2-27  History  is  replete  with  instances  of 
distinguished  and  sacrificial  services  by  lawyers 
who  have  represented  unpopular  clients  and 
causes.  Regardless  of  his  personal  feelings,  a 
lawyer  should  not  decline  representation  because 
a  client  or  a  cause  is  unpopular  or  community 
reaction  is  adverse." 

EC  2-28  The  personal  preference  of  a  lawyer 
to  avoid  adversary  alignment  against  judges, 
other  lawyers,"  public  officials,  or  influential 
members  of  the  community  does  not  justify  his 
rejection  of  tendered  employment. 
EC  2-29  When  a  lawyer  is  appointed  by  a 
court  or  requested  by  a  bar  association  to  un- 
dertake representation  of  a  person  unable  to  ob- 
tain counsel,  whether  for  financial  or  other  rea- 
sons, he  should  not  seek  to  be  excused  from 
undertaking  the  representation  except  for  com- 
pelling reasons."^  Compelling  reasons  do  not 
include  such  factors  as  the  repugnance  of  the 
subject  matter  of  the  proceeding,  the  identity"  or 
position  of  a  person  involved  in  the  case,  the  be- 
lief of  the  lawyer  that  the  defendant  in  a  criminal 
proceeding  is  guilty,"  or  the  belief  of  the  lawyer 
regarding  the  merits  of  the  civil  case." 
EC  2-30  Employment  should  not  be  accepted 
by  a  lawyer  when  he  is  unable  to  render  com- 
petent servfce™  or  when  he  knows  or  it  is  obvious 
that  the  person  seeking  to  employ  him  desires  to 
institute  or  maintain  an  action  merely  for  the 
purpose  of  harassing  or  maliciously  injuring  an- 
other." Likewise,  a  lawyer  should  decline  em- 
ployment if  the  intensity  of  his  personal  feeling, 
as  distinguished  from  a  community  attitude, 
may  impair  his  effective  representation  of  a  pro- 
spective client.  If  a  lawyer  knows  a  client  has 
previously  obtained  counsel,  he  should  not  ac- 
cept employment  in  the  matter  unless  the  other 
counsel  approves'^  or  withdraws,  or  the  client 
terminates  the  prior  employment." 
EC  2-31  Full  availability  of  legal  counsel  re- 
quires both  that  persons  be  able  to  obtain  counsel 
and  that  lawyers  who  undertake  representation 
complete  the  work  involved.    Trial  counsel  for  a 


convicted  defendant  should  continue  to  repre- 
sent his  client  by  advising  whether  to  take  an 
appeal  and,  if  the  appeal  is  prosecuted,  by  rep- 
resenting him  through  the  appeal  unless  new 
counsel  is  substituted  or  withdrawal  is  permitted 
by  the  appropriate  court. 

EC  2-32  A  decision  by  a  lawyer  to  withdraw 
should  be  made  only  on  the  basis  of  compelling 
circumstances",  and  in  a  matter  pending  before 
a  tribunal  he  must  comply  with  the  rules  of  the 
tribunal  regarding  withdrawal.  A  lawyer  should 
not  withdraw  without  considering  carefully  and 
endeavoring  to  minimize  the  possible  adverse 
effect  on  the  rights  of  his  client  and  the  possibil- 
ity of  prejudice  to  his  client"  as  a  result  of  his 
withdrawal.  Even  when  he  justifiably  with- 
draws, a  lawyer  should  protect  the  welfare  of 
his  client  by  giving  due  notice  of  his  with- 
drawal," suggesting  employment  of  other  coun- 
sel, delivering  to  the  client  all  papers  and  prop- 
erty to  which  the  client  is  entitled,  cooperating 
with  counsel  subequently  employed,  and  other- 
wise endeavoring  to  minimize  the  possibility  of 
harm.  Further,  he  should  refund  to  the  client 
any  compensation  not  earned  during  the  em- 
ployment." 

EC  2-33  As  a  part  of  the  legal  profession's 
commitment  to  the  principle  that  high  quality 
legal  services  should  be  available  to  all,  attorneys 
are  encouraged  to  cooperate  with  qualified  legal 
assistance  organizations  providing  prepaid  legal 
services.  Such  participation  should  at  all  times 
be  in  accordance  with  the  basic  tenets  of  the 
profession:  independence,  integrity,  competence 
and  devotion  to  the  interests  of  individual  clients. 
An  attorney  so  participating  should  make  certain 
that  his  relationship  with  a  qualified  legal  as- 
sistance organization  in  no  way  interferes  with 
his  independent,  professional  representation  of 
the  interests  of  the  individual  client.  An  at- 
torney should  avoid  situations  in  which  officials 
of  the  organization  who  are  not  lawyers  attempt 
to  direct  attorneys  concerning  the  manner  in 
which  legal  services  are  performed  for  individ- 
ual members,  and  should  also  avoid  situations 
in  which  considerations  of  economy  are  given 
undue  weight  in  determining  the  attorneys  em- 
ployed by  an  organization  or  the  legal  services 
to  be  performed  for  the  member  or  beneficiary 
rather  than  competence  and  quality  of  service. 
An  attorney  interested  in  maintaining  the  his- 
toric traditions  of  the  profession  and  preserving 
the  function  of  a  lawyer  as  a  trusted  and  inde- 
pendent advisor  to  individual  members  of  so- 
ciety should  carefully  assess  such  factors  when 
accepting  employment  by,  or  otherwise  partici- 
pating in,  a  particular  qualified  legal  assistance 
organization,  and  while  so  participating  should 
adhere  to  the  highest  professional  standards  of 
effort  and  competence. 
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DISCIPLINARY  RULES 


DR    2-101     Publicity  in  General." 

(A)  A  lawyer  shall  not  prepare,  cause  to  be  pre- 
pared, use,  or  participate  in  the  use  of,  any 
form  of  public  communication  that  contains 
professionally  self-laudatory  statements  calcu- 
lated to  attract  lay  clients;  as  used  herein, 
"public  communication"  includes,  but  is  not 
limited  to,  communication  by  means  of  tele- 
vision, radio,  motion  picture,  newspaper,  mag- 
azine, or  book. 

/B)  A  lawyer  shall  not  publicize  himself,  or  h»s 
partner,  or  associate,  or  any  other  lawyer  affili- 
ated with  him  or  his  firm,  as  a  lawyer  through 
newspaper  or  magazine  advertisements,  radio 
or  television  announcements,  display  adver- 
tisements in  city  or  telephone  directories,  or 
other  means  of  commercial  publicity,'  nor 
shall  he  authorize  or  permit  others  to  do  so 
in  his  behalf.™  However,  a  lawyer  recom- 
mended Ijy,  paid  by  or  whose  legal  services 
are  furnished  by,  a  qualified  legal  assistance 
organization  may  authorize  or  permit  or  as- 
sist such  organization  to  use  means  of  digni- 
fied commercial  publicity,  which  does  not 
identify  any  lawyer  by  name,  to  describe  the 
availability  or  nature  of  its  legal  services  or 
legal  service  benefits.  This  rule  does  not  pro- 
hibit limited  and  dignified  identification  of  a 
lawyer  as  a  lawyer  as  well  as  by  name:** 

( 1 )  In  political  advertisements  when  his  pro- 
fessional status  is  germane  to  the  political 
campaign  or  to  a  political  issue. 

(2)  In  public  notices  when  the  name  and 
profession  of  a  la\vyer  are  required  or  au- 
thorized by  law  or  are  reasonably  perti- 
nent for  a  purpose  other  than  the  attrac- 
tion of  potential  clients.^ 

(3)  In  routine  reports  and  announcements  of 
a  bona  fide  business,  civic,  professional, 
or  political  organization  in  which  he 
serves  as  a  director  or  officer. 

(4)  In  and  on  legal  documents  prepared  by 
him. 

( 5 )  In  and  on  legal  textbooks,  treatises,  and 
other  legal  publications,  and  in  dignffied 
advertisements  thereof. 

(6)  In  communications  by  a  qualified  legal 
assistance  organization,  along  with  the 
biographical  information  permitted  under 
DR  2-102(A)(6),  directed  to  a  member 
or  beneficiary  of  such  organization. 

(C)  A  lawyer  shall  not  compensate  or  give  any 
thing  of  value  to  representatives  of  the  press, 
radio,  television,  or  other  communication  me- 
dium in  anticipation  of  or  in  return  for  profes- 
sional publicity  in  a  news  item.*" 

DR    2-102     Professional  Notices,  Letterheads,  Of- 
fices, and  Law  Lists. 

(A)  A  lawyer  or  law  firm  shall  not  use  professional 
cards,  professional  announcement  cards,  office 
signs,  letterheads,  telephone  directory  listings, 
law  lists,  legal  directory  listings,  or  similar  pro- 
fessional notices  or  devices,"  except  that  the 
following  may  be  used  if  they  are  in  dignified 
form: 

( 1 )   A  professional  card  of  a  lawyer  identify- 
ing him  by  name  and  as  a  lawyer,  and 


giving  his  addresses,  telephone  numbers, 
the  name  of  his  law  firm,  and  any  infor- 
mation permitted  under  DR  2-105.  A 
professional  card  of  a  law  firm  may  also 
give  the  names  of  members  and  associates. 
Such  cards  may  be  used  for  identification" 
but  may  not  be  published  in  periodicals, 
magazines,  newspapers,*^  or  other  media.*" 

(2)  A  brief  professional  announcement  card 
stating  new  or  changed  associations  or  ad- 
dresses, change  of  firm  name,  or  similar 
matters  pertaining  to  the  professional  of- 
fice of  a  lawyer  or  law  firm,  which  may 
be  mailed  to  lawyers,  clients,  former  cli- 
ents, personal  friends,  and  relatives."  It 
shall  not  state  biographical  data  except 
to  the  extent  reasonably  necessary  to  iden- 
tify the  lawyer  or  to  explain  the  change  in 
his  association,  but  it  may  state  the  im- 
mediate past  position  of  the  lawyer.**  It 
may  give  the  names  and  dates  of  prede- 
cessor firms  in  a  continuing  line  of  succes- 
sion. It  shall  not  state  the  nature  of  the 
practice  except  as  permitted  under  DR 
2-105.'" 

(3)  A  sign  on  or  near  the  door  of  the  office 
and  in  the  building  directory  identifying 
the  law  office.  The  sign  shall  not  state 
the  nature  of  the  practice,  except  as  per- 
mitted under  DR  2-105. 

(4)  A  letterhead  of  a  lawyer  identifying  him 
by  name  and  as  a  lawyer,  and  giving  his 
addresses,  telephone  numbers,  the  name 
of  his  law  firm,  associates  and  any  infor- 
mation permitted  under  DR  2-105.  A 
letterhead  of  a  law  firm  may  also  give  the 
names  of  members  and  associates,""  and 
names  and  dates  relating  to  deceased  and 
retired  members."  A  lawyer  may  be  des- 
ignated "Of  Counsel"  on  a  letterhead  if 
he  has  a  continuing  relationship  with  a 
lawyer  or  law  firm,  other  than  as  a  partner 
or  associate.  A  lawyer  or  law  firm  may 
be  designated  as  "General  Counsel"  or 
by  similar  professional  reference  on  sta- 
tionery of  a  client  if  he  or  the  firm  devotes 
a  substantial  amount  of  professional  time 
in  the  representation  of  that  client.'^  The 
letterhead  of  a  law  firm  may  give  the 
names  and  dates  of  predecessor  firms  in  a 
continuing  line  of  succession. 

( 5 )  A  listing  of  the  office  of  a  lawyer  or  law 
firm  in  the  alphabetical  and  classffied  sec- 
tions of  the  telephone  directory  or  direc- 
tories for  the  geographical  area  or  areas 
in  which  the  lawyer  resides  or  maintaiiis 
offices  or  in  which  a  significant  part  of  his 
clientele  resides"^  and  in  the  city  directory 
of  the  city  in  which  his  or  the  firm's  office 
is  located;"  but  the  listing  may  give  only 
the  name  of  the  lawyer  or  law  firm,  the 
fact  he  is  a  lawyer,  addresses,  and  tele- 
phone numbers.'*  The  listing  shall  not  be 
in  distinctive  form°°  or  type.*^  A  law  firm 
may  have  a  listing  hi  the  firm  name  sepa- 
rate from  that  of  its  members  and  asso- 
ciates.°*  The  listing  in  the  classified  sec- 
tion shall  not  be  under  a  heading  or  classi- 
fication other  than  "Attorneys"  or 
"Lawyers  ""  except  that  additional  head- 
ings or  classiJScations  descriptive  of  the 
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types  of  practice  referred  to  in  DR  2-105 
are  permitted.'"" 

(6)  A  listing  in  a  reputable  law  list"'  or  legal 
directory  giving  brief  biographical  and 
other  informative  data.  A  law  list  or  di- 
rectory is  not  reputable  if  its  management 
or  contents  are  likely  to  be  misleading  or 
injurious  to  the  public  or  to  the  profes- 
sion.'™ A  law  list  is  conclusively  estab- 
lished to  be  reputable  if  it  is  certified  by 
the  American  Bar  Association  as  being  in 
compliance  with  its  rules  and  standards. 
The  published  data  may  include  only  the 
following:  name,  including  name  of  law 
firm  and  names  of  professional  associates; 
addresses'"^  and  telephone  numbers;  one 
or  more  fields  of  law  in  which  the  lawyer 
or  law  firm  concentrates;'"  a  statement 
that  practice  is  limited  to  one  or  more 
fields  of  law;  a  statement  that  the  lawyer 
or  law  firm  specializes  in  a  particular  field 
of  law  or  law  practice  but  only  if  autho- 
rized under  DR  2-105  (A)  (4);'°=  date 
and  place  of  birth;  date  and  place  of  ad- 
mission to  the  bar  of  state  and  federal 
courts;  schools  attended,  with  dates  of 
graduation,  degrees,  and  other  scholastic 
distinctions;  public  or  quasi-public  of- 
fices; military  service;  posts  of  honor;  le- 
gal authorships;  legal  teaching  positions; 
memberships,  offices,  committee  assign- 
ments, and  section  memberships  in  bar 
associations;  memberships  and  offices  in 
legal  fraternities  and  legal  societies; 
technical  and  professional  licenses;  mem- 
berships in  scientific,  technical  and  pro- 
fessional associations  and  societies;  for- 
eign language  ability;  names  and 
addresses  of  references,'"  and,  with  their 
consent,  names  of  clients  regularly  repre- 
sented.'" 

(B)  A  lawyer  in  private  practice  shall  not  practice 
under  a  trade  name,  a  name  that  is  misleading 
as  to  the  identity  of  the  lawyer  or  lawyers  prac- 
ticing under  such  name,  or  a  firm  name  con- 
taining names  other  than  those  of  one  or  more 
of  the  lawyers  in  the  firm,  except  that  the  name 
of  a  professional  corporation  or  professional 
association  may  contain  "P.C."  or  "P. A."  or 
similar  symbols  indicating  the  nature  of  the 
organization,  and  if  otherwise  lawful  a  firm 
may  use  as,  or  continue  to  include  in,  its  name 
the  name  or  names  of  one  or  more  deceased  or 
retired  members  of  the  firm  or  of  a  predeces- 
sor firm  in  a  continuing  line  of  succession.'™ 
A  lawyer  who  assumes  a  judicial,  legislative, 
or  public  executive  or  administrative  post  or 
office  shall  not  permit  his  name  to  remain  in 
the  name  of  a  law  firm  or  to  be  used  in  profes- 
sional notices  of  the  firm  during  any  significant 
period  in  which  he  is  not  actively  and  regu- 
larly practicing  law  as  a  member  of  the  firm,'"" 
and  during  such  period  other  members  of  the 
firm  shall  not  use  his  name  in  the  firm  name 
or  in  professional  notices  of  the  firm."" 

( C )  A  lawyer  shall  not  hold  himself  out  as  having 
a  partnership  with  one  or  more  other  lawyers 
unless  they  are  in  fact  partners.'" 

(D)  A  partnership  shall  not  be  formed  or  continued 
between  or  among  lawyers  licensed  in  different 
jurisdictions  unless  all  enumerations  of  the 
members  and  associates  of  the  firm  on  its  let- 
terhead and  in  other  permissible  listings  make 
clear  the  jurisdictional  limitations  on  those 
members   and   associates  of  the   firm   not   li- 


censed to  practice  in  all  listed  jurisdictions;"" 
however,  the  same  firm  name  may  be  used  in 
each  jurisdiction. 

(E)  A  lawyer  who  is  engaged  both  in  the  practice 
of  law  and  another  profession  or  business  shall 
not  so  indicate  on  his  letterhead,  office  sign, 
or  professional  card,  nor  shall  he  identify  him- 
self as  a  lawyer  in  any  publication  in  connec- 
tion with  his  other  profession  or  business. 

(F)  Nothing  contained  herein  shall  prohibit  a  law- 
yer from  using  or  permitting  the  use  of,  in  con- 
nection with  his  name,  an  earned  degree  or 
title  derived  therefrom  indicating  his  train- 
ing in  the  law. 

DR    2-103     Recommendation  of  Professional  Em- 
ployment."^ 

(A)  A  lawyer  shall  not  recommend  employment, 
as  a  private  practitioner,"'  of  himself,  his  part- 
ner, or  associate  to  a  non-lawyer  who  has  not 
sought  his  advice  regarding  employment  of  a 
lawyer."^ 

(B)  A  lawyer  shall  not  compensate  or  give  any- 
thing of  value  to  a  person  or  organization  to 
recommend  or  secure  his  employment'"  by  a 
client,  or  as  a  reward  for  having  made  a  rec- 
ommendation resulting  in  his  emplovment'" 
by  a  client,  except  that  he  may  pay  the  usual 
and  reasonable  fees  or  dues  charged  by  any  of 
the  organizations  listed  in  DR  2-103(D). 

( C )  A  lawyer  shall  not  request  a  person  or  organi- 
zation to  recommend  or  promote  the  use  of  his 
services  or  those  of  his  partner  or  associate,  or 
any  other  lawyer  affiliated  with  him  or  his  firm, 
as  a  private  practitioner,"'  except  that 

( 1 )  He  may  request  referrals  from  a  lawyer 
referral  service  operated,  sponsored,  or 
approved  by  a  bar  association  and  may 
pay  its  fees  incident  thereto."' 

(2)  He  may  cooperate  with  the  legal  service 
activities  of  any  of  the  offices  or  organi- 
zations enumerated  in  DR  2-103  (D)(1) 
through  (4)  and  may  perform  legal  serv- 
ices for  those  to  whom  he  was  recom- 
mended by  it  to  do  such  work  if: 

(a)  The  person  to  whom  the  recommen- 
dation is  made  is  a  member  or  bene- 
ficiary of  such  office  or  organization; 
and 

(b)  The  lawyer  remains  free  to  exercise 
his  independent  professional  judg- 
ment on  behalf  of  his  client. 

(D)  A  lawyer  shall  not  knowingly  assist  a  person 
or  organization  that  furnishes  or  pays  for 
legal  services  to  others  to  promote  the  use  of 
his  services  or  those  of  his  partner  or  associate 
or  any  other  lawyer  affiliated  with  him  or  his 
firm  except  as  permitted  in  DR  2-101(B). 
However,  this  does  not  prohibit  a  lawyer  or 
his  partner  or  associate  or  any  other  lawyer 
affiliated  with  him  or  his  firm  from  being  rec- 
ommended, employed  or  paid  by,  or  coopera- 
ting with,  one  of  the  following  offices  or 
organizations  that  promote  the  use  of  his  serv- 
ices or  those  of  his  partner  or  associate  or  any 
other  lawyer  affiliated  with  him  or  his  firm  if 
there  is  no  interference  with  the  exercise  of 
independent  professional  judgment  in  behalf 
of  his  client: 

( 1 )  A  legal  aid  office  or  public  defender  of- 
fice: 
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( a )  Operated  or  sponsored  by  a  duly  ac- 
credited law  school. 

( b )  Operated  or  sponsored  by  a  bona  fide 
nonprofit  community  organization. 

(c)  Operated  or  sponsored  by  a  govern- 
mental agency. 

( d )  Operated,  sponsored,  or  approved  by 
a  bar  association.^^ 

(2)  A  military  legal  assistance  office. 

(3)  A  lawyer  referral  service  operated,  spon- 
sored, or  approved  by  a  bar  association.^ 

(4)  Any  bona  fide  organization  that  recom- 
mends, furnishes  or  pays  for  legal  services 
to  its  members  or  beneficiaries'^  provided 
the  following  conditions  are  satisfied: 

(a)  Such  organization,  including  any  af- 
filiate, is  so  organized  and  operated 
that  no  profit  is  derived  by  it  from 
the  rendition  of  legal  services  by 
lawyers,  and  that,  if  the  organization 
is  organized  for  profit,  the  legal 
services  are  not  rendered  by  lawyers 
employed,  directed,  supervised  or 
selected  by  it  except  in  connection 
with  matters  where  such  organiza- 
tion bears  ultimate  liability  of  its 
member  or  beneficiary. 

(b)  Neither  the  lawyer,  nor  his  partner, 
nor  associate,  nor  any  other  lawyer 
affiliated  with  him  or  his  firm,  nor 
any  non-lawyer,  shall  have  initiated 
or  promoted  such  organization  for 
the  primary  purpose  of  providing  fi- 
nancial or  other  benefit  to  such  law- 
yer, partner,  associate  or  affiliated 
lawyer. 

(c)  Such  organization  is  not  operated 
for  the  purpose  of  procuring  legal 
work  or  financial  benefit  for  any 
lawyer  as  a  private  practitioner  out- 
side of  the  legal  services  program  of 
the  organization. 

( d )  The  member  or  beneficiary  to  whom 
the  legal  services  are  furnished,  and 
not  such  organization,  is  recognized 
as  the  client  of  the  lawyer  in  the 
matter. 

(e)  Any  member  or  beneficiary  who  is 
entitled  to  have  legal  services  fur- 
nished or  paid  for  by  the  organiza- 
tion may,  if  such  member  or  bene- 
ficiary so  desires,  select  counsel  other 
than  that  furnished,  selected  or  ap- 
proved by  the  organization  for  the 
particular  matter  involved;  and  the 
legal  service  plan  of  such  organiza- 
tion provides  appropriate  relief  for 
any  member  or  beneficiary  who  as- 
serts a  claim  that  representation  by 
counsel  furnished,  selected  or  ap- 
proved would  be  unethical,  improper 
or  inadequate  under  the  circum- 
stances of  the  matter  involved  and 
the  plan  provides  an  appropriate 
procedure  for  seeking  such  relief. 

(f)  The  lawyer  does  not  know  or  have 
cause  to  know  that  such  organization 
is  in  violation  of  applicable  laws, 
rules  of  court  and  other  legal  re- 
quirements that  govern  its  legal 
service  operations. 

( g )  Such  organization  has  filed  with  the 


appropriate  disciplinary  authority  at 
least  annually  a  report  with  respect 
to  its  legal  service  plan,  if  any,  show- 
ing its  terms,  its  schedule  of  bene- 
fits, its  subscription  charges,  agree- 
ments with  counsel,  and  financial 
results  of  its  legal  service  activities 
or,  if  it  has  failed  to  do  so,  the  law- 
yer does  not  know  or  have  cause  to 
know  of  such  failure. 

(E)  A  lawyer  shall  not  accept  employment  when 
he  knows  or  it  is  obvious  that  the  person  who 
seeks  his  services  does  so  as  a  result  of  conduct 
prohibited  under  this  Disciplinary  Rule. 

DR    2-104     Suggestion    of    Need    of    Legal    Serv- 
ices.'^' "^ 

( A )  A  lawyer  who  has  given  unsolicited  advice  to  a 
layman  that  he  should  obtain  counsel  or  take 
legal  action  shall  not  accept  emplo>Tnent  re- 
sulting from  that  advice,"^  except  that: 

( 1 )  A  lawyer  may  accept  employment  by  a 
close  friend,  relative,  former  client  ( if  the 
advice  is  germane  to  the  former  employ- 
ment), or  one  whom  the  lawyer  reason- 
ably believes  to  be  a  client."* 

(2)  A  lawyer  may  accept  employment  that 
results  from  his  participation  in  activities 
designed  to  educate  laymen  to  recognize 
legal  problems,  to  make  intelligent  selec- 
tion of  counsel,  or  to  utilize  available  legal 
services  if  such  activities  are  conducted  or 
sponsored  by  a  qualified  legal  assistance 
organization. 

( 3 )  A  lawyer  who  is  recommended,  furnished 
or  paid  by  a  qualified  legal  assistance 
organization  enumerated  in  DR  2-103 
(D)(1)  through  (4)  may  represent  a 
member  or  beneficiary  thereof,  to  the  ex- 
tent and  under  the  conditions  prescribed 
therein. 

(4)  Without  affecting  his  right  to  accept  em- 
ployment, a  lawyer  may  speak  publicly  or 
write  for  publication  on  legal  topics'^  so 
long  as  he  does  not  emphasize  his  ovra 
professional  experience  or  reputation  and 
does  not  undertake  to  give  individual  ad- 
vice. 

(5)  If  success  in  asserting  rights  or  defenses 
of  his  client  in  litigation  in  the  nature  of 
a  class  action  is  dependent  upon  the  join- 
der of  others,  a  lawyer  may  accept,  but 
shall  not  seek,  employment  from  those 
contacted  for  the  purpose  of  obtaining 
their  joinder.'^ 

DR    2-105     Limitation  of  Practice.'^ 

( A )  A  lawyer  shall  not  hold  himself  out  publicly  as 
a  specialist"'  or  as  limiting  his  practice,'^  ex- 
cept as  permitted  under  DR  2-102(A)(6)  or 
as  follows: 

( 1 )  A  lawyer  admitted  to  practice  before  the 
United  States  Patent  Office  may  use  the 
designation  "Patents,"  "Patent  .\ttorney," 
or  "Patent  Lawyer,"  or  any  combination 
of  those  terms,  on  his  letterhead  and  office 
sign.  A  lawyer  engaged  in  the  trademark 
practice  may  use  the  designation  "Trade- 
marks," "Trademark  Attorney,"  or  Trade- 
mark Lawyer,"  or  any  combination  of 
those  terms,  on  his  letterhead  and  office 
sign,  and  a  lawyer  engaged  in  the  ad- 
miralty practice  may  use  the  designation 
"Admiralty,"  "Proctor  in  Admiralty,"  or 
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"Admiralty  Lawyer,"  or  any  combination 
of  those  terms,  on  his  letterhead  and  of- 
fice sign."^ 

( 2 )  A  lawyer  may  permit  his  name  to  be  listed 
in  lawyer  referral  service  ofiBces  accord- 
ing to  the  fields  of  law  in  which  he  will 
accept  referrals. 

( 3 )  A  lawyer  available  to  act  as  a  consultant 
to  or  as  an  associate  of  other  lawyers  in  a 
particular  branch  of  law  or  legal  service 
may  distribute  to  other  lawyers  and  pub- 
lish in  legal  journals  a  dignified  announce- 
ment of  such  availability,''"  but  the  an- 
nouncement shall  not  contain  a  represen- 
tation of  special  competence  or  experi- 
ence.'^ The  announcement  shall  not  be 
distributed  to  lawyers  more  frequently 
than  once  in  a  calendar  year,  but  it  may 
be  published  periodically  in  legal  joiu:- 
nals. 

(4)  A  lawyer  who  is  certified  as  a  specialist  in 
a  particular  field  of  law  or  law  practice 
by  the  authority  having  jurisdiction  under 
state  law  over  the  subject  of  specializa- 
tion by  lawyers  may  hold  himself  out  as 
such  specialist  but  ordy  in  accordance 
with  the  rules  prescribed  by  that  author- 
ity.'^* 

DR    2-106     Fees  for  Legal  Services.'^ 

( A )  A  lawyer  shall  not  enter  into  an  agreement  for, 
charge,  or  collect  an  illegal  or  clearly  excessive 

fee.'" 

( B )  A  fee  is  clearly  excessive  when,  after  a  review 
of  the  facts,  a  lawyer  of  ordinary  prudence 
would  be  left  with  a  definite  and  firm  convic- 
tion that  the  fee  is  in  excess  of  a  reasonable 
fee.  Factors  to  be  considered  as  guides  in  de- 
termining the  reasonableness  of  a  fee  include 
the  following: 

( 1 )  The  time  and  labor  required,  the  novelty 
and  difficulty  of  the  questions  involved, 
and  the  skill  requisite  to  perform  the  legal 
service  properly. 

(2)  The  likelihood,  if  apparent  to  the  client, 
that  the  acceptance  of  the  particular  em- 
ployment will  preclude  other  employment 
by  the  lawyer. 

(3)  The  fee  customarily  charged  in  the  local- 
ity for  similar  legal  services. 

(4)  The  amount  involved  and  the  results  ob- 
tained. 

(5)  The  time  limitations  imposed  by  the  cli- 
ent or  by  the  circumstances. 

(6)  The  nature  and  length  of  the  professional 
relationship  with  the  client. 

(7)  The  experience,  reputation,  and  ability 
of  the  lawyer  or  lawyers  performing  the 
services. 

(8)  Whether  the  fee  is  fixed  or  contingent.'" 

(C)  A  lawyer  shall  not  enter  into  an  arrangement 
for,  charge,  or  collect  a  contingent  fee  for  rep- 
resenting a  defendant  in  a  criminal  case.'" 

DR   2-107 

(A 


Division  of  Fees  Among  Lawyers. 


A  lawyer  shall  not  divide  a  fee  for  legal  serv- 
ices with  another  lawyer  who  is  not  a  partner 
in  or  associate  of  his  law  firm  or  law  oflBce,  un- 
less: 
( 1 )   The  client  consents  to  employment  of  the 

other  lawyer  after  a  full  disclosure  that  a 

division  of  fees  will  be  made. 


(2)  The  division  is  made  in  proportion  to  the 
services  performed  and  responsibility  as- 
sumed by  each.'*" 

(3)  The  total  fee  of  the  lawyers  does  not 
clearly  exceed  reasonable  compensation 
for  all  legal  services  they  rendered  the 
client.'" 

(B)  This  Disciplinary  Rule  does  not  prohibit  pay- 
ment to  a  former  partner  or  associate  pursuant 
to  a  separation  or  retirement  agreement. 

DR    2-108     Agreements  Restricting  the  Practice  of 
a  Lawyer. 

( A )  A  lawyer  shall  not  be  a  party  to  or  participate 
in  a  partnership  or  employment  agreement 
with  another  lawyer  that  restricts  the  right  of 
a  lawyer  to  practice  law  after  the  termination 
of  a  relationship  created  by  the  agreement, 
except  as  a  condition  to  payment  of  retirement 
benefits.'" 

(B)  In  connection  with  the  settlement  of  a  contro- 
versy or  suit,  a  lawyer  shall  not  enter  into  an 
agreement  that  restricts  his  right  to  practice 
law. 

DR    2-109     Acceptance  of  Employment. 

(A)  A  lawyer  shall  not  accept  employment  on  be- 
half of  a  person  if  he  knows  or  it  is  obvious 
that  such  person  wishes  to: 

( 1 )  Bring  a  legal  action,  conduct  a  defense, 
or  assert  a  position  in  litigation,  or  other- 
wise have  steps  taken  for  him,  merely  for 
the  purpose  of  harassing  or  maliciously 
injuring  any  person.'" 

(2)  Present  a  claim  or  defense  in  litigation 
that  is  not  warranted  under  existing  law, 
unless  it  can  be  supported  by  good  faith 
argument  for  an  extension,  modification, 
or  reversal  of  existing  law. 

DR    2-110     Withdrawal   from   Employment.'" 

(A)  In  general. 

( 1 )  If  permission  for  withdrawal  from  em- 
ployment is  required  by  the  rules  of  a 
tribunal,  a  lawyer  shall  not  withdraw 
from  employment  in  a  proceeding  before 
that  tribunal  without  its  permission. 

( 2 )  In  any  event,  a  lawyer  shall  not  withdraw 
from  employment  until  he  has  taken  rea- 
sonable steps  to  avoid  foreseeable  preju- 
dice to  the  rights  of  his  client,  including 
giving  due  notice  to  his  client,  allowing 
time  for  employment  of  other  counsel,  de- 
livering to  the  client  all  papers  and  prop- 
erty to  which  the  client  is  entitled,  and 
complying  with  applicable  laws  and  rules., 

(3)  A  lawyer  who  withdraws  from  employ- 
ment shall  refund  promptly  any  part  of  a 
fee  paid  in  advance  that  has  not  been 
earned. 

( B )  Mandatory  withdrawal. 

A  lawyer  representing  a  client  before  a  tribu- 
nal, with  its  permission  if  required  by  its  rules, 
shall  withdraw  from  employment,  and  a  law- 
yer representing  a  client  in  other  matters  shall 
withdraw  from  employment,  if: 

( 1 )  He  knows  or  it  is  obvious  that  his  client  is 
bringing  the  legal  action,  conducting  the 
defense,  or  asserting  a  position  in  the  liti- 
gation, or  is  otherwise  having  steps  taken 
for  him,  merely  for  the  purpose  of  harass- 
ing or  maliciously  injurying  any  person. 

(2)  He  knows  or  it  is  obvious  that  his  con- 
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tinued  employment  will  result  in  viola- 
tion of  a  Disciplinary  Rule."^ 

( 3 )  His  mental  or  physical  condition  renders 
it  unreasonably  difficult  for  him  to  carry 
out  the  employment  effectively. 

( 4 )  He  is  discharged  by  his  client. 

(C)    Permissive  withdrawal.'" 

If  DR  2-110  (B)  is  not  applicable,  a  lawyer 
may  not  request  permission  to  withdraw  in 
matters  pending  before  a  tribunal,  and  may 
not  withdraw  in  other  matters,  unless  such  re- 
quest or  such  withdrawal  is  because: 

(1)   His  client: 

( a )  Insists  upon  presenting  a  claim  or  de- 
fense that  is  not  warranted  under 
existing  law  and  cannot  be  supported 
by  good  faith  argument  for  an  ex- 
tension, modification,  or  reversal  of 
existing  law."' 

(b)  Personally  seeks  to  pursue  an  illegal 
course  of  conduct. 

(c)  Insists  that  the  lawyer  pursue  a 
course  of  conduct  that  is  illegal  or 
that  is  prohibited  under  the  Discipli- 
nary Rules. 

(d)  By  other  conduct  renders  it  unrea- 


sonably  difficult   for  the  lawyer  to 
carry  out  his  employment  effectively. 

( e )  Insists,  in  a  matter  not  pending  be- 
fore a  tribunal,  that  the  lawyer  en- 
gage in  conduct  that  is  contrary  to 
the  judgment  and  advice  of  the 
lawyer  but  not  prohibited  under  the 
Disciplinary  Rules. 

( f )  Deliberately  disregards  an  agreement 
or  obligation  to  the  lawyer  as  to  ex- 
penses or  fees. 

( 2 )  His  continued  employment  is  likely  to  re- 
sult in  a  violation  of  a  Disciplinary  Rule. 

(3)  His  inability  to  work  with  co-counsel  in- 
dicates that  the  best  interests  of  the  client 
likely  will  be  served  by  withdrawal. 

(4)  His  mental  or  physical  condition  renders 
it  difficult  for  him  to  carry  out  the  em- 
ployment effectively. 

{ 5 )  His  client  knowingly  and  freely  assents  to 
termination  of  his  employment. 

( 6 )  He  believes  in  good  faith,  in  a  proceeding 
pending  before  a  tribunal,  that  the  tribu- 
nal will  find  the  existence  of  other  good 
cause  for  withdrawal. 


NOTES 


1.  "Men  have  need  for  more  than  a  systern  of  law; 
they  have  need  for  a  system  of  law  which  functions,  and 
that  means  they  have  need  for  lawyers."  Cheatham, 
The  Lawver's  Role  and  Surroundings,  25  Rocky  Mt. 
L.  Rev.  405  (1953). 

2.  "Law  is  not  self-applying;  men  must  apply  and 
utilize  it  in  concrete  cases.  But  the  ordinary  man  is 
incapable.  He  cannot  know  the  principles  of  law  or 
the  rules  guiding  the  machinery  of  law  administration; 
he  does  not  know  how  to  formulate  his  desires  with  pre- 
cision and  to  put  them  into  writing;  he  is  ineffective  in 
the  presentation  of  his  claims."    Id. 

3.  "This  need  [to  provide  legal  services]  was  recog- 
nized by  .  .  .  Mr.  [Lewis  F.]  Powell  [Jr.,  President, 
American  Bar  Association,  1963-64],  who  said:  'Looking 
at  contemporary  America  realistically,  we  must  admit 
tfiat  despite  all  our  efforts  to  date  (and  these  have  not 
been  insignificant),  far  too  many  persons  are  not  able 
to  obtain  equal  justice  under  law.  This  usually  results 
because  their  poverty  or  their  ignorance  has  prevented 
them  from  obtaining  legal  counsel.'  "  Address  by  E. 
Clinton  Bamberger,  Association  of  American  Law 
Schools  1965  Annual  Meeting,  Dec.  28,  1965,  in  Pro- 

,CEEDiNGs,  Part  II,  1965,  61,  63-64  (1965). 

"A  wide  gap  separates  the  need  for  legal  services 
and  its  satisfaction,  as  numerous  studies  reveal.  Looked 
at  from  the  side  of  the  layman,  one  reason  for  the  gap  is 
poverty  and  the  consequent  inability  to  pay  legal  fees. 
Another  set  of  reasons  is  ignorance  of  the  need  for  and 
the  value  of  legal  services,  and  ignorance  of  where  to 
find  a  dependable  lawyer.  There  is  fear  of  the  mysteri- 
ous processes  and  delays  of  the  law,  and  there  is  fear 
of  overreaching  and  overcharging  by  lawyers,  a  fear 
stimulated  by  the  occasional  exf)osure  of  shysters." 
Cheatham,  Availability  of  Legal  Services:  The  Responsi- 
bility of  the  Individual  Lawyer  and  of  the  Organized 
Bar,  12  U.C.L.A.  L.  Rev.  438  (1965). 

4.  "It  is  not  only  the  right  but  the  duty  of  the  profes- 
sion as  a  whole  to  utilize  such  methods  as  may  be  de- 
veloped to  bring  the  services  of  its  members  to  those 
who  need  them,  so  long  as  this  can  be  done  ethically  and 
with  dignity."    ABA  Opinion  320  (1968). 

"[Tjhere  is  a  responsibility  on  the  bar  to  make  legal 
services  available  to  those  who  need  them.  The  maxim, 
'privilege  brings  responsibilities,'  can  be  expanded  to 
read,  exclusive  privilege  to  render  public  service  brings 
responsibility  to  assure  that  the  service  is  available  to 
those  in  need  of  it."  Cheatham,  Availability  of  Legal 
Services:  The  Responsibility  of  the  Individual  Lawyer 


and  of  the  Organized  Bar.  12  U.C.L.A.  L.  Rev.  438,  443 
(1965). 

"The  obligation  to  provide  legal  services  for  those 
actually  caught  up  in  litigation  carries  with  it  the  obh- 
gation  to  make  preventive  legal  advice  accessible  to  all. 
It  is  among  those  unaccustomed  to  business  affairs  and 
fearful  of  the  ways  of  the  law  that  such  advice  is  often 
most  needed.  If  it  is  not  received  in  time,  the  most 
vahant  and  skillful  representation  in  court  may  come 
too  late."  Professional  Responsibility:  Report  of  the 
Joint  Conference,  44  A.B.A.J.  1159,  1216  (1958). 

5.  "Over  a  period  of  years  institutional  advertising 
of  programs  for  the  benefit  of  the  pubhc  have  been  ap- 
proved by  this  and  other  Ethics  Committees  as  well  as  by 
the  courts. 

"To  the  same  effect  are  opinions  of  this  Committee: 
Opinion  179  deaUng  with  radio  programs  presenting  a 
situation  in  which  legal  advice  is  suggested  in  connection 
with  a  drafting  of  a  will;  Opinions  205  and  227  per- 
mitting institutional  advertising  of  lawyer  referral  plans; 
Opinion  191  holding  that  advertising  by  lawyer  members 
of  a  non-bar  associated  sponsored  plan  violated  Canon 
27.  The  Illinois  Ethics  Committee,  in  its  Opinion  201, 
sustained  bar  association  institutional  advertising  of  a 
check-up  plan.  .  .  . 

"This  Committee  has  passed  squarely  on  the  question 
of  the  propriety  of  institutional  advertising  in  connection 
with  a  legal  check-up  plan.  Informed  Decision  C-171 
quotes  with  express  approval  the  Michigan  Ethics  Com- 
mittee as  follows: 

As  a  public  service,  the  bar  has  in  the  past  addressed 
the  public  as  to  the  importance  of  making  wills,  con- 
sulting counsel  in  connection  with  real  estate  transac- 
tions, etc.  In  the  same  way,  the  bar,  as  such,  may 
recommend  this  program,  provided  always  that  it 
does  it  in  such  a  way  that  there  is  not  suggestion  of 
soUcitation  on  behalf  of  any  individual  lawyer." 
ABA  Opinion  301  (1962). 

6.  "We  recognize  a  distinction  between  teaching  the 
lay  public  the  importance  of  securing  legal  services 
preventive  in  character  and  the  solicitation  of  profes- 
sional employment  by  or  for  a  particular  lawyer.  The 
former  tends  to  promote  the  public  interest  and  enhance 
the  public  estimation  of  the  profession.  The  latter  is 
calculated  to  injure  the  pubhc  and  degrade  the  profes- 
sion. 

"Advertising  which  is  calculated  to  teach  the  layman 
the  benefits  and  advantages  of  preventive  legal  services 
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will  benefit  the  lay  public  and  enable  the  lawyer  to  render 
a  more  desirable  and  beneficial  professional  service.  .  .  . 
ABA  Opinion   179  (1938). 

7.  "[A  bar  association]  may  engage  in  a  dignified  in- 
stitutional educational  campaign  so  long  as  it  does  not 
involve  the  identification  of  a  particular  lawyer  with  the 
check-up  program.  Such  educational  material  may 
point  out  the  value  of  the  annual  check-up  and  may 
be  printed  in  newspapers,  magazines,  pamphlets,  and 
brochures,  or  produced  by  means  of  films,  radio,  tele- 
vision or  other  media.  The  printed  materials  may  be 
distributed  in  a  dignified  way  through  the  offices  of  per- 
sons having  close  dealings  with  lawyers  as,  for  example, 
banks,  real  estate  agents,  insurance  agents  and  others. 
They  may  be  available  in  lawyers'  offices.  The  bar  as- 
sociation may  prepare  and  distribute  to  lawyers  materials 
and  forms  for  use  in  the  annual  legal  check-up."  ABA 
Opinion  307   (1962). 

8.  "A  lawyer  may  with  propriety  write  articles  for 
publications  in  which  he  gives  information  upon  the 
law.  .  .  ."    ABA  Canon  40. 

"The  newsletters,  by  means  of  which  respondents  are 
alleged  to  have  advertised  their  wares,  were  sent  to  the 
officers  of  union  clients  represented  by  their  firm.  .  .  . 
They  contain  no  reference  to  any  cases  handled  by  the 
respondents.  Their  contents  are  confined  to  rulings  of 
boards,  commissions  and  courts  on  problems  of  interest 
to  labor  union,  together  with  proposed  and  completed 
legislation  important  to  the  Brotherhood,  and  other 
items  which  might  affect  unions  and  their  members. 
The  respondents  cite  Opinion  213  of  the  Committee  on 
Professional  Ethics  and  Grievances  as  permitting  such 
practice.  After  studying  this  opinion,  we  agree  that 
sending  of  newsletters  of  the  above  type  to  regular  clients 
does  not  offend  Canon  27."  In  re  Ratner,  194  Kan. 
362,  371,  399  P.2d  865,  872-73  (1965). 

Cf.  ABA  Opinion  92  (1933). 

9.  Cf.  ABA  Opinions  307  (1962)  and  179  (1938). 

"There  is  no  ethical  or  other  valid  reason  why  an  at- 
torney may  not  write  articles  on  legal  subjects  for  maga- 
zines and  newspapers.  The  fact  that  the  publication  is 
a  trade  journal  or  magazine,  makes  no  difference  as  to 
the  ethical  question  involved.  On  the  other  hand,  it 
would  be  unethical  and  contrary  to  the  precepts  of  the 
Canons  for  the  attorney  to  allow  his  name  to  be  carried 
in  the  magazine  or  other  publication  ...  as  a  free  legal 
adviser  for  the  subscribers  to  the  publication.  Such 
would  be  contrary  to  Canons  27  and  33  and  Opinions 
heretofore  announced  by  the  Committee  on  Professional 
Ethics  and  Grievances.  (See  Opinions  31,  41,  42,  and 
56)."     ABA  Opinion   162  (1936). 

10.  See  ABA  Canon  28. 

11.  This  question  can  assume  constitutional  dimen- 
sions; "We  meet  at  the  outset  the  contention  that  "so- 
licitation' is  wholly  outside  the  area  of  freedoms  pro- 
tected by  the  First  Amendment.  To  this  contention 
there  are  two  answers.  The  first  is  that  a  State  cannot 
foreclose  the  exercise  of  constitutional  rights  by  mere 
labels.  The  second  is  that  abstract  discussion  is  not  the 
only  species  of  communication  which  the  Constitution 
protects;  the  First  Amendment  also  protects  vigorous 
advocacy,  certainly  of  lawful  ends,  against  governmental 
intrusion.  .  .  . 

"However  valid  may  be  Virginia's  interest  in  regulat- 
ing the  traditionally  illegal  practice  of  barratry,  main- 
tenance and  champerty,  that  interest  does  not  justify 
the  prohibition  of  the  NAACP  activities  disclosed  by 
this  record.  Malicious  intent  was  of  the  essence  of  the 
common-law  offenses  of  fomenting  or  stirring  up  litiga- 
tion. And  whatever  may  be  or  may  have  been  true  of 
Suits  against  governments  in  other  countries,  the  exercise 
in  our  own,  as  in  this  case  of  First  Amendment  rights 
to  enforce  Constitutional  rights  through  litigation,  as  a 
matter  of  law,  cannot  be  deemed  malicious."  NAACP 
V.  Button,  371  U.S.  415,  429,  439-40,  9  L.  Ed.  2d  405, 
415-16,  422,  83  S.  Ct.  328,  336,  341   (1963). 

12.  See  ABA  Canon  27. 

13.  "The  Canons  of  Professional  Ethics  of  the  Ameri- 
can Bar  Association  and  the  decisions  of  the  courts  quite 
generally  prohibit  the  direct  solicitation  of  business  for 
gain  by  an  attorney  either  through  advertisement  or  per- 
sonal communication;  and  also  condemn  the  procuring 
of  business  by  indirection  through  touters  of  any  kind. 
It  is  disreputable  for  an  attorney  to  breed  litigation  by 


seeking  out  those  who  have  claims  for  personal  injuries 
or  other  grounds  of  action  in  order  to  secure  them  as 
clients,  or  to  employ  agents  or  runners,  or  to  reward 
those  who  bring  or  influence  the  bringing  of  business 
to  his  office.  .  .  .  Moreover,  it  tends  quite  easily  to  the 
institution  of  baseless  litigation  and  the  manufacture 
of  perjured  testimony.  From  early  times,  this  danger 
has  been  recognized  in  the  law  by  the  condemnation 
of  the  crime  of  common  barratry,  or  the  stirring  up  of 
suits  or  quarrels  between  individuals  at  law  or  other- 
wise." In  re  Ades,  6  F.Supp.  467,  474-75  (D.  Mary. 
1934). 

14.  -Rule  2. 
"§a.  .  .  . 

"[A]  member  of  the  State  Bar  shall  not  solicit 
professional    employment    by 

"  ( 1 )  Volunteering  counsel  or  advice  except  where 
ties  of  blood  relationship  or  trust  make  it  appropriate." 
Cal.  Business  and  Professions  Code  §6076  (West 
1962). 

15.  "Rule  18  ...  A  member  of  the  State  Bar  shall 
not  advise  inquirers  or  render  opinions  to  them  through 
or  in  connection  with  a  newspaper,  radio  or  other  pub- 
licity medium  of  any  kind  in  respect  to  their  specific 
legal  problems,  whether  or  not  such  attorney  shall  be 
compensated  for  his  services."  Cal.  Business  and 
Professions  Code  §6076  (West   1962). 

16.  "In  any  case  where  a  member  might  well  apply 
the  advice  given  in  the  opinion  to  his  individual  affairs, 
the  lawyer  rendering  the  opinion  [concerning  problems 
common  to  members  of  an  association  and  distributed  to 
the  members  through  a  periodic  bulletin]  should  spe- 
cifically state  that  this  opinion  should  not  be  relied  on 
by  any  member  as  a  basis  for  handling  his  individual 
affairs,  but  that  in  every  case  he  should  consult  his 
counsel.  In  the  publication  of  the  opinion  the  associa- 
tion should  make  a  similar  statement."  ABA  Opinion 
273  (1946). 

17.  "A  group  of  recent  interrelated  changes  bears 
directly  on  the  availability  of  legal  services.  .  .  .  [One] 
change  is  the  constantly  accelerating  urbanization  of  the 
country  and  the  decline  of  personal  and  neighborhood 
knowledge  of  whom  to  retain  as  a  professional  man." 
Cheatham,  Availabilily  of  Legal  Services:  The  Responsi- 
bility of  the  Individual  Lawyer  and  of  the  Organized 
Bar,  12  U.C.L.A.  L.  Rev.  438,  440  (1965). 

18.  Cf.  Cheatham,  A  Lawyer  When  Needed:  Legal 
Services  for  the  Middle  Classes,  63  Colum.  L.  Rev.  973, 
974  (1963). 

19.  See  ABA  Canon  27. 

20.  See  ABA  Canon  28. 

21.  "  'Self-laudation'  is  a  very  flexible  concept;  Canon 
27  does  not  define  it,  so  what  course  of  conduct  would 
be  said  to  constitute  it  under  a  given  state  of  facts  would 
no  doubt  vary  as  the  opinions  of  men  vary.  As  a  famous 
English  judge  said,  it  would  vary  as  the  length  of  the 
chancellor's  foot.  It  must  be  in  words  and  tone  that 
will  'offend  the  traditions  and  lower  the  tone  of  our  pro- 
fession.' When  it  does  this,  it  is  'reprehensible.'  This 
seems  to  be  the  test  by  which  'self-laudation'  is  mea- 
sured." State  v.  Nichols,  151  So.  2d  257,  259  (Fla. 
1963). 

22.  "Were  it  not  for  the  prohibitions  of  .  .  .  [Canon 
27]  lawyers  could,  and  no  doubt  would  be  forced  to, 
engage  competitively  in  advertising  of  all  kinds  in  which 
each  would  seek  to  explain  to  the  public  why  he  could 
serve  better  and  accompUsh  more  than  his  brothers  at 
the  Bar. 

"Susceptible  as  we  are  to  advertising  the  public  would 
then  be  encouraged  to  choose  an  attorney  on  the  basis 
of  which  had  the  better,  more  attractive  advertising 
program  rather  than  on  his  reputation  for  professional 
ability. 

"This  would  certainly  maim,  if  not  destroy,  the  dignity 
and  professional  status  of  the  Bar  of  this  State."  State 
v.  Nichols,  151  So.  2d  257,  268  (Fla.  1963)  (O'Connell, 
J.,  concurring  in  part  and  dissenting  in  part). 

23.  Cf.  ABA  Canon  8. 

24.  "The  prohibition  of  advertising  by  lawyers  de- 
serves some  examination.  All  agree  that  advertismg  by 
an  individual  lawyer,  if  permitted,  will  detract  from  the 
dignity  of  the  profession,  but  the  matter  goes  deeper  than 
this      Perhaps  the  most  understandable  and  acceptable 
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additional  reasons  we  have  found  are  stated  by  one  com- 
mentator as  follows: 

"  '1.  That  advertisements,  unless  kept  within  narrow 
limits,  like  any  other  form  of  solicitation,  tend 
to  stir  up  litigation,  and  such  tendency  is  against 
the  pubUc  interest. 
"  '2.  That  if  there  were  no  restrictions  on  advertise- 
ments, the  least  capable  and  least  honorable  law- 
yers would  be  apt  to  publish  the  most  extrava- 
gant and  alluring  material  about  themselves,  and 
that  the  harm  which  would  result  would,  in  large 
measure,  fall  on  the  ignorant  and  on  those  least 
able  to  afford  it. 
"  '3.  That  the  temptation  would  be  strong  to  hold  out 
as  inducements  for  employment,  assurances  of 
success  or  of  satisfaction  to  the  client,  which  as- 
surances could  not  be  realized,  and  that  the  giv- 
ing of  such  assurances  would  materially  increase 
the  temptation  to  use  ill  means  to  secure  the  end 
desired  by  the  clients. 
"  'In  other  words,  the  reasons  for  the  rule,  and  for  the 
conclusion  that  it  is  desirable  to  prohibit  advertis- 
ing entirely,  or  to  limit  it  within  such  narrow 
bounds  that  it  will  not  admit  of  abuse,  are  based 
on  the  possibility  and  probability  that  this  means 
of  publicity,  if  permitted,  will  be  abused."    Harri- 
son Hewitt  in   a  comment  at   15   A. B.A.J.    116 
(1929)    reproduced  in   Cheatham,   Cases  and 
Materials  on  the  Legal  Profession  (2d  Ed., 
1955),  p.  525. 
"Of  course,  competition  is  at  the  root  of  the  abuses 
in  advertising.     If  the  individual  lawyer  were  permitted 
to  compete  with  his  fellows  in  publicity  through  adver- 
tising, we  have  no  doubt  that  Mr.  Hewitt's  three  points, 
quoted   above,   would   accurately   forecast   the   result."' 
Jacksonville  Bar  Ass'n  v.  Wilson,  102  So.  2d  292,  294- 
95  (Fla.  1958). 

25.  See  ABA  Canon  27. 

26.  C/.  ABA  Opinions  309  (1963)  and  284  (1951). 

27.  Cf.  ABA  Opinions  313  (1964)  and  284  (1951). 

28.  See  ABA  Canon  27. 

29.  Cf.  ABA  Opinion  303  (1961). 

30.  See  ABA  Canon  33. 

31.  Id. 

"The  continued  use  of  a  firm  name  by  one  or  more 
surviving  partners  after  the  death  of  a  member  of  the 
firm  whose  name  is  in  the  firm  title  is  expressly  permitted 
by  the  Canons  of  Ethics.  The  reason  for  this  is  that  all 
of  the  partners  have  by  their  joint  and  several  efforts 
over  a  period  of  years  contributed  to  the  good  will  at- 
tached to  the  firm  name.  In  the  case  of  a  firm  having 
widespread  connections,  this  good  will  is  disturbed  by 
a  change  in  firm  name  every  time  a  name  partner  dies, 
and  that  reflects  a  loss  in  some  degree  of  the  good  will 
to  the  building  up  of  which  the  surviving  partners  have 
contributed  their  time,  skill  and  labor  through  a  period 
of  years.  To  avoid  this  loss  the  firm  name  is  continued, 
and  to  meet  the  requirements  of  the  Canon  the  indi- 
viduals constituting  the  firm  from  time  to  time  are 
listed."     ABA  Opinion  267  (1945). 

"Accepted  local  custom  in  New  York  recognizes  that 
the  name  of  a  law  firm  does  not  necessarily  identify  the 
individual  members  of  the  firm,  and  hence  the  continued 
use  of  a  firm  name  after  the  death  of  one  or  more  part- 
ners is  not  a  deception  and  is  permissible.  .  .  .  The  con- 
tinued use  of  a  decea.sed  partner's  name  in  the  firm  title 
is  not  affected  by  the  fact  that  another  partner  withdraws 
from  the  firm  and  his  name  is  dropped,  or  the  name  of 
the  new  partner  is  added  to  the  firm  name."  Opinion 
No.  45,  Committee  on  Professional  Ethics,  New  York 
State  Bar  Ass'n,  39  N.Y.St.B.J.  455   (1967). 

Cf.  ABA  Opinion  258  (1943). 

32.  Cf.  ABA  Canon  33  and  ABA  Opinion  315 
(1965). 

33.  Cf.  ABA  Opinions  2Si  (1950)  and  81  (1932). 

34.  See  ABA  Opinion  316  (1967). 

35.  "The  word  'associates'  has  a  variety  of  meanings. 
Principally  through  custom  the  word  when  used  on  the 
letterheads  of  law  firms  has  come  to  be  regarded  as  de- 
scribing those  who  arc  employees  of  the  firm.  Because 
the  word  has  acquired  this  special  significance  in  con- 
nection with  the  practice  of  the  law  the  use  of  the  word 
to  describe  lawyer  relationships  other  than  employer- 


employee  is  hkely  to  be  misleading."  In  re  Sussman 
and  Tanner,  241  Ore.  246,  248,  405  P.2d  355,  356 
(1965). 

According  to  ABA  Opinion  310  (1963),  use  of  the 
term  "associates"  would  be  misleading  in  two  situations: 
(1)  where  two  lawyers  are  partners  and  they  share  both 
responsibility  and  liability  for  the  partnership;  and  (2) 
where  two  lawyers  practice  separately,  sharing  no  re- 
sponsibility or  liability,  and  only  share  a  suite  of  offices 
and  some  costs. 

36.  "For  a  long  time,  many  lawyers  have,  of  neces- 
sity, limited  their  practice  to  certain  branches  of  law. 
The  increasing  complexity  of  the  law  and  the  demand  of 
the  public  for  more  expertness  on  the  part  of  the  lawyer 
has,  in  the  past  few  years — particularly  in  the  last  ten 
years — brought  about  specialization  on  an  increasing 
scale."  Report  of  the  Special  Committee  on  Specializa- 
tion and  Specialized  Legal  Services,  79  A.B.A.  Rep.  582, 
584  (1954). 

37.  "In  varying  degrees  specialization  has  become 
the  modus  operandi  throughout  the  legal  profession. 
.  .  .  American  society  is  specialization  conscious.  The 
present  Canons,  however,  do  not  allow  lawyers  to  make 
known  to  the  lay  public  the  fact  that  they  engage  in  the 
practice  of  a  specialty.  .  .  ."  Tucker,  The  Large  Law 
Firm:  Considerations  Concerning  the  Modernization  of 
the  Canons  of  Professional  Ethics,  1965  Wis.  L.  PvEV. 
344,  348-49  (1965). 

38.  See  ABA  Canon  27. 

39.  See  ABA  Canon  12. 

40.  Cf.  ABA  Canon  12. 

41.  "If  there  is  any  fundamental  proposition  of  gov- 
ernment on  which  all  would  agree,  it  is  that  one  of  the 
highest  goals  of  society  must  be  to  achieve  and  maintain 
equality  before  the  law.  Yet  this  ideal  remains  an 
empty  form  of  words  unless  the  legal  profession  is  ready 
to  provide  adequate  representation  for  those  unable  to 
pay  the  usual  fees."  Professional  Representation:  Re- 
port of  the  Joint  Conference,  44  A. B.A.J.  1159,  1216 
(1958). 

42.  See  ABA  Canon  12. 

43.  Cf.  ABA  Canon  12. 

44.  "When  members  of  the  Bar  are  induced  to  ren- 
der legal  services  for  inadequate  compensation,  as  a 
consequence  the  quality  of  the  service  rendered  may  be 
lowered,  the  welfare  of  the  profession  injured  and  the 
administration  of  justice  made  less  efficient."  ABA 
Opinion  302  (1961). 

Cf.  ABA  Opinion  307  (1962). 

45.  See  ABA  Canon  12. 

46.  (Void) 

47.  See  ABA  Canon  13;  see  also  MacKinnon,  Con- 
tingent Fees  for  Legal  Services  (1964)  (A  report 
of  the  American  Bar  Foundation). 

"A  contract  for  a  reasonable  contingent  fee  where 
sanctioned  by  law  is  permitted  by  Canon  13,  but  the 
client  must  remain  responsible  to  the  lawyer  for  expenses 
advanced  by  the  latter.  'There  is  to  be  no  barter  of  the 
privilege  of  prosecuting  a  cause  for  gain  in  exchange 
for  the  promise  of  the  attorney  to  prosecute  at  his  own 
expense.'  (Cardozo,  C.  J.  in  Matter  of  Oilman,  251 
N.Y.  265,  270-271.)"    ABA  Opinion  246  (1942). 

48.  See  Comment,  Providing  Legal  Services  for  the 
Middle  Class  in  Civil  Matters:  The  Problem,  the  Duty 
and  a  Solution.  26  U.  Pitt.  L.  Rev.  811,  829  (1965). 

49.  See  ABA  Canon  38. 

"Of  course,  as  .  .  .  [Informal  Opinion  679]  points 
out,  there  must  be  full  disclosure  of  the  arrangement 
[that  an  entity  other  than  the  client  pays  the  attorney's 
fee]  by  the  attorney  to  the  client.  .  .  ."  AB.A  Opinion 
320  (1968). 

50.  "Only  lawyers  may  share  in  ...  a  division  of  fees, 
but  ...  it  is  not  necessary  that  both  lawyers  be  admitted 
to  practice  in  the  same  state,  so  long  as  the  division 
was  based  on  the  division  of  services  or  responsibility." 
ABA  Opinion  316  (1967). 

51.  See  ABA  Canon  34. 

"We  adhere  to  our  previous  rulings  that  where  a  law- 
yer merely  brings  about  the  employment  of  another 
lawyer  but  renders  no  service  and  assumes  no  responsi- 
bility in  the  matter,  a  division  of  the  latter's  fee  is  im- 
proper.    (Opinions  18  and  153). 
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"It  is  assumed  that  the  bar,  generally,  understands 
what  acts  or  conduct  of  a  lawyer  may  constitute  'services' 
to  a  client  within  the  intendment  of  Canon  12.  Such 
acts  or  conduct  invariably,  if  not  always,  involve  'respon- 
sibility' on  the  part  of  the  lawyer,  whether  the  word 
'responsibility'  be  construed  to  denote  the  possible  re- 
sultant legal  or  moral  liability  on  the  part  of  the  lawyer 
to  the  client  or  to  others,  or  the  onus  of  deciding  what 
should  or  should  not  be  done  in  behalf  of  the  client. 
The  word  'services'  in  Canon  12  must  be  construed  in 
this  broad  sense  and  may  apply  to  the  selection  and  re- 
tainer of  associate  counsel  as  well  as  to  other  acts  or 
conduct  in  the  client's  behalf."  ABA  Opinion  204 
(1940). 

52.  See  ABA  Canon  14. 

53.  Cf.  ABA  Opinion  320  (1968). 

54.  See  ABA  Canon  14. 

"Ours  is  a  learned  profession,  not  a  mere  money- 
getting  trade.  .  .  .  Suits  to  collect  fees  should  be  avoided. 
Only  where  the  circumstances  imperatively  require, 
should  resort  be  had  to  a  suit  to  compel  payment.  And 
where  a  lawyer  does  resort  to  a  suit  to  enforce  payment 
of  fees  which  involves  a  disclosure,  he  should  carefully 
avoid  any  disclosure  not  clearly  necessary  to  obtaining 
or  defending  his  rights."    ABA  Opinion  250  (1943). 

But  cf.  ABA  Opinion  320  (1968). 

55.  "As  a  society  increases  in  size,  sophistication  and 
technology,  the  body  of  laws  which  is  required  to  control 
that  society  also  increases  in  size,  scope  and  complexity. 
With  this  growth,  the  law  directly  affects  more  and 
more  facets  of  individual  behavior,  creating  an  expand- 
ing need  for  legal  services  on  the  part  of  the  individual 
members  of  the  society.  ...  As  legal  guidance  in  social 
and  commercial  behavior  increasingly  becomes  neces- 
sary, there  will  come  a  concurrent  demand  from  the 
layman  that  such  guidance  be  made  available  to  him. 
This  demand  will  not  come  from  those  who  are  able 
to  employ  the  best  legal  talent,  nor  from  those  who  can 
obtain  legal  assistance  at  little  or  no  cost.  It  will  come 
from  the  large  'forgotten  middle  income  class,'  who  can 
neither  afford  to  pay  proportionately  large  fees  nor 
qualify  for  ultra-low-cost  services.  The  legal  profession 
must  recognize  this  inevitable  demand  and  consider 
methods  whereby  it  can  be  satisfied.  If  the  profession 
fails  to  provide  such  methods,  the  laity  will."  Comment, 
Providing  Legal  Services  for  the  Middle  Class  in  Civil 
Matters:  The  Problem,  the  Duty  and  a  Solution,  26 
U.  Pitt.  L.  Rev.  811,  811-12  (1965). 

"The  issue  is  not  whether  we  shall  do  something  or  do 
nothing.  The  demand  for  ordinary  everyday  legal  jus- 
tice is  so  great  and  the  moral  nature  of  the  demand  is  so 
strong  that  the  issue  has  become  whether  we  devise, 
maintain,  and  support  suitable  agencies  able  to  satisfy 
the  demand  or,  by  our  own  default,  force  the  govern- 
ment to  take  over  the  job,  supplant  us,  and  ultimately 
dominate  us."  Smith,  Legal  Service  Offices  for  Persons 
of  Moderate  Means,  1949  Wis.  L.  Rev.  416,  418  (1949). 

56.  "Lawyers  have  peculiar  responsibilities  for  the  just 
administration  of  the  law,  and  these  responsibilities  in- 
clude providing  advice  and  representation  for  needy  per- 
sons. To  a  degree  not  always  appreciated  by  the  public 
at  large,  the  bar  has  performed  these  obligations  with 
zeal  and  devotion.  The  Committee  is  persuaded,  how- 
ever, that  a  system  of  justice  that  attempts,  in  mid- 
twentieth  century  America,  to  meet  the  needs  of  the 
financially  incapacitated  accused  through  primary  or 
exclusive  reliance  on  the  uncompensated  services  of 
counsel  will  prove  unsuccessful  and  inadequate.  .  .  . 
A  system  of  adequate  representation,  therefore,  should 
be  structured  and  financed  in  a  manner  reflecting  its 
public  importance.  .  .  .  We  believe  that  fees  for  private 
appointed  counsel  should  be  set  by  the  court  within 
maximum  limits  established  by  the  statute."  Report  of 
THE  Att'v  Gen's  Comm.  on  Poverty  and  the  Admin- 
istration OF  Criminal  Justice  41-43  (1963). 

57.  "At  present  this  representation  [of  those  unable 
to  pay  usual  fees]  is  being  supplied  in  some  measure 
through  the  spontaneous  generosity  of  individual  law- 
yers, through  legal  aid  societies,  and — increasingly — 
through  the  organized  efforts  of  the  Bar.  If  those  who 
stand  in  need  of  this  service  known  of  its  availability 
and  their  need  is  in  fact  adequately  met,  the  precise 
mechanism  by  which  this  service  is  provided  becomes  of 
secondary  importance.  It  is  of  great  importance,  how- 
ever, that  both  the  impulse  to  render  this  service,  and 


the  plan  for  making  that  impulse  effective,  should  arise 
within  the  legal  profession  itself."  Professional  Respon- 
sibility: Report  of  the  Joint  Conference,  44  A.B  A  J. 
1159,  1216  (1958). 

58.  "Free  legal  clinics  carried  on  by  the  organized  bar 
are  not  ethically  objectionable.  On  the  contrary,  they 
serve  a  very  worthwhile  purpose  and  should  be  en- 
couraged."    ABA  Opinion   191    (1939). 

59.  "We  are  of  the  opinion  that  the  [lawyer  referral] 
plan  here  presented  does  not  fall  within  the  inhibition  of 
the  Canon.  No  solicitation  for  a  particular  lawyer  is  in- 
volved. The  dominant  purpose  of  the  plan  is  to  provide 
as  an  obligation  of  the  profession  competent  legal  serv- 
ices to  persons  in  low-income  groups  at  fees  within  their 
ability  to  pay.  The  plan  is  to  be  supervised  and  di- 
rected by  the  local  Bar  Association.  There  is  to  be  no 
advertisement  of  the  names  of  the  lawyers  constituting 
the  panel.  The  general  method  and  purpose  of  the  plan 
only  is  to  be  advertised.  Persons  seeking  the  legal 
services  will  be  directed  to  members  of  the  panel  by 
the  Bar  Association.  Aside  from  the  filing  of  the  panel 
with  the  Bar  Association,  there  is  to  be  no  advertisement 
of  the  names  of  the  lawyers  constituting  the  panel.  If 
these  limitations  are  observed,  we  think  there  is  no  solici- 
tation of  business  by  or  for  particular  lawyers  and  no 
violation  of  the  inhibition  of  Canon  27."  ABA  Opinion 
205  (1940). 

60.  "Whereas  the  American  Bar  Association  believes 
that  it  is  a  fundamental  duty  of  the  bar  to  see  to  it  that 
all  persons  requiring  legal  advice  be  able  to  attain  it, 
irrespective  of  their  economic  status  .... 

"Resolved,  that  the  Association  approves  and  sponsors 
the  setting  up  by  state  and  local  bar  associations  of 
lawyer  referral  plans  and  low-cost  legal  service  methods 
for  the  purpose  of  dealing  with  cases  of  persons  who 
might  not  otherwise  have  the  benefit  of  legal  advice 
.  .  .  ."  Proceedings  of  the  House  of  Delegates  of  the 
American  Bar  Association,  Oct.  30,  1946,  71  A.B.A. 
Rep.  103,  109-10  (1946). 

61.  "The  defense  of  indigent  citizens,  without  com- 
pensation, is  carried  on  throughout  the  country  by 
lawyers  representing  legal  aid  societies,  not  only  with 
the  approval,  but  with  the  commendation  of  those  ac- 
quainted with  the  work.  Not  infrequently  services  are 
rendered  out  of  sympathy  or  for  other  philanthropic 
reasons,  by  individual  lawyers  who  do  not  represent 
legal  aid  societies.  There  is  nothing  whatever  in  the 
Canons  to  prevent  a  lawyer  from  performing  such  an 
act,  nor  should  there  be."     ABA  Opinion  148  (1935). 

62.  But  cf.  ABA  Canon  31. 

63.  "One  of  the  highest  services  the  lawyer  can  ren- 
der to  society  is  to  appear  in  court  on  behalf  of  clients 
whose  causes  are  in  disfavor  with  the  general  public." 
Professional  Responsibility:  Report  of  the  Joint  Confer- 
ence, 44  A.B.A.J.  1159,  1216  (1958). 

One  author  proposes  the  following  proposition  to  be 
included  in  "A  Proper  Oath  for  Advocates":  "I  recog- 
nize that  it  is  sometimes  difficult  for  clients  with  un- 
popular causes  to  obtain  proper  legal  representation. 
I  will  do  all  that  I  can  to  assure  that  the  client  with  the 
unpopular  cause  is  properly  represented,  and  that  the 
lawyer  representing  such  a  client  receives  credit  from 
and  support  of  the  bar  for  handling  such  a  matter." 
Thode,  The  Ethical  Standard  for  the  Advocate,  39 
Texas  L.  Rev.   575,   592   (1961). 

"§6068.  ...  It  is  the  duty  of  an  attorney: 

"(h)  Never  to  reject,  for  any  consideration  personal 
to  himself,  the  cause  of  the  defenseless  or  the  oppressed." 
Cal.  Business  and  Professions  Code  §6068  (West 
1962).  Virtually  the  same  language  is  found  in  the 
Oregon  statutes  at  Ore.  Rev.  Stats.  Ch.  9  §9.460(8). 

See  Rostow,  The  Lawyer  and  His  Client,  48  A.B. A.J. 
25  and  146  (1962). 

64.  See  ABA  Canons  7  and  29. 

"We  are  of  the  opinion  that  it  is  not  professionally 
improper  for  a  lawyer  to  accept  employment  to  compel 
another  lawyer  to  honor  the  just  claim  of  a  layman.  On 
the  contrary,  it  is  highly  proper  that  he  do  so.  Unfor- 
tunately, there  appears  to  be  a  widespread  feeling  among 
laymen  that  it  is  difficult,  if  not  impossible,  to  obtain 
justice  when  they  have  claims  against  members  of  the 
Bar  because  other  lawyers  will  not  accept  employment 
to  proceed  against  them.    The  honor  of  the  profession. 
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whose  members  proudly  style  themselves  officers  of  the 
court,  must  surely  be  sullied  if  its  members  bind  them- 
selves by  custom  to  refrain  from  enforcing  just  claims 
of  laymen  against  lawyers."    ABA  Opinion  144  (1935). 

65.  ABA  Canon  4  uses  a  slightly  different  test,  saying, 
"A  lawyer  assigned  as  counsel  for  an  indigent  prisoner 
ought  not  to  ask  to  be  excused  for  any  trivial  reason. 

66.  Cf.  ABA  Canon  7. 

67.  See  ABA  Canon  5. 

68.  Dr.  Johnson's  reply  to  Boswell  upon  being  asked 
what  he  thought  of  "supporting  a  cause  which  you  know 
to  be  bad"  was:  "Sir,  you  do  not  know  it  to  be  good  or 
bad  till  the  Judge  determines  it.  I  have  said  that  you 
are  to  state  facts  fairly;  so  that  your  thinking,  or  what 
you  call  knowing,  a  cause  to  be  bad,  must  be  from  rea- 
soning, must  be  from  supposing  your  arguments  to  be 
weak  and  inconclusive.  But.  Sir,  that  is  not  enough. 
An  argument  which  does  not  convince  yourself,  may 
convince  the  Judge  to  whom  you  urge  it:  and  if  it  does 
convince  him,  why,  then.  Sir,  you  are  wrong,  and  he 
is  right."  2  Boswell,  The  Life  of  Johnson  47^8 
(Hill  ed.  1887). 

69.  "The  lawyer  deciding  whether  to  undertake  a  case 
must  be  able  to  judge  objectively  whether  he  is  capable 
of  handUng  it  and  whether  he  can  assume  its  burdens 
without  prejudice  to  previous  commitments.  .  .  ."  Pro- 
fessional Responsibility:  Report  of  the  Joint  Conference, 
44  A.B.A.J.   1158,  1218   (1958). 

70.  "The  lawyer  must  decline  to  conduct  a  civil  cause 
or  to  make  a  defense  when  convinced  that  it  is  intended 
merely  to  harass  or  to  injure  the  opposite  party  or  to 
work  oppression  or  wrong."    ABA  Canon  30. 

71.  See  ABA  Canon  7. 

72.  Id. 

"From  the  facts  stated  we  assume  that  the  client  has 
discharged  the  first  attorney  and  given  notice  of  the  dis- 
charge. Such  being  the  case,  the  second  attorney  may 
properly  accept  emplovment.  Canon  7;  Opinions  10, 
130,  149."    ABA  Opinion  209  (1941). 

73.  See  ABA  Canon  44. 

"I  will  carefully  consider,  before  taking  a  case, 
whether  it  appears  that  I  can  fully  represent  the  client 
within  the  framework  of  law.  If  the  decision  is  in  the 
affirmative,  then  it  will  take  extreme  circumstances  to 
cause  me  to  decide  later  that  I  cannot  so  represent  him." 
Thode,  The  Ethical  Standard  for  the  Advocate,  39  Texas 
L.  Rev.  575,  592  (1961)  (from  "A  Proper  Oath  for  Ad- 
vocates"). 

74.  ABA  Opinion  314  (1965)  held  that  a  lawyer 
should  not  disassociate  himself  from  a  cause  when  "it 
is  obvious  that  the  very  act  of  disassociation  would  have 
the  effect  of  violating  Canon  37." 

75.  ABA  Canon  44  enumerates  instances  in  which 
".  .  .  the  lawyer  may  be  warranted  in  withdrawing  on 
due  notice  to  the  client,  allowing  him  lime  to  employ 
another  lawyer." 

76.  See  ABA  Canon  44. 

77.  Cf.  ABA  Canon  27;  see  generally  ABA  Opinion 
293  (1957). 

78.  Cf.  ABA  Opinions  133  (1935).  116  (1934),  107 
(1934),  73  (1932),  59  (1931),  and  43  (1931). 

79.  "There  can  be  no  justification  for  the  participa- 
tion and  acquiescence  by  an  attorney  in  the  development 
and  publication  of  an  article  which,  on  its  face,  plainly 
amounts  to  a  self-interest  and  unethical  presentation 
of  his  achievements  and  capabilities."  Matter  of  Con- 
nelly, 18  App.  Div.  2d  466,  478,  240  N.Y.S.2d  126,  138 
(1963). 

"An  announcement  of  the  fact  that  the  lawyer  had 
resigned  and  the  name  of  the  person  to  succeed  him,  or 
take  over  his  work,  would  not  be  objectionable,  either 
as  an  official  communication  to  those  employed  by  or 
connected  with  the  administrative  agency  or  instrumen- 
tahty  [that  had  employed  him],  or  as  a  news  release. 

"But  to  include  therein  a  statement  of  the  lawyer's  ex- 
perience in  and  acquaintance  with  the  various  depart- 
ments and  agencies  of  the  government,  and  a  laudation 
of  his  legal  ability,  either  generally  or  in  a  special  branch 
of  the  law,  is  not  only  bad  taste  but  ethically  improper. 

"It  can  have  bat  one  primary  purpose  or  object:  to 
aid  the  lawyer  in  securing  professional  employment  in 
private  practice  by  advertising  his  professional  experi- 
ence, attainments  and  abiHty."  ABA  Opinion  184 
(1938). 

Cf.  ABA  Opinions  285  (1951)  and  140  (1935). 


80.  "The  question  is  always  .  .  .  whether  under  the 
circumstance  the  furtherance  of  the  new  professional 
employment  of  the  lawyer  is  the  primary  purpose  of  the 
advertisement,  or  is  merely  a  necessary  incident  of  a 
proper  and  legitimate  objective  of  the  client  which  does 
not  have  the  effect  of  unduly  advertising  him."  ABA 
Opinion  290  (1956). 

See  ABA  Opinion  285  (1951). 

81.  See  ABA  Opinions  299  (1961),  290  (1956),  158 
(1936),  and  100  (1933);  cf.  ABA  Opinion  80  (1932). 

82.  "Rule  2. 

"[A]  member  of  the  State  Bar  shall  not  solicit 
professional  employment  by  ...  . 
"(4)  The  making  of  gifts  to  representatives  of 
the  press,  radio,  television  or  any  medium  of 
communication  in  anticipation  of  or  in  return 
for  publicity."  Cal.  Business  and  Professions 
Code  §6076  (West  1962). 

83.  Cf.  ABA  Opinions  233  (1941)  and  114  (1934). 

84.  See  ABA  Opinion  175  (1938). 

85.  See  ABA  Opinions  260  (1944)  and  182  (1938). 

86.  But  cf.  ABA  Opinions  276  (1947)  and  256  (1943). 

87.  See  ABA  Opinion  301  (1961). 

88.  "[I]t  has  become  commonplace  for  many  lawyers 
to  participate  in  government  service;  to  deny  them  the 
right,  upon  their  return  to  private  practice,  to  refer  to 
their  prior  employment  in  a  brief  and  dignified  manner, 
would  place  an  undue  limitation  upon  a  large  element 
of  our  profession.  It  is  entirely  proper  for  a  member 
of  the  profession  to  explain  his  absence  from  private 
practice,  where  such  is  the  primary  purpose  of  the  an- 
nouncement, by  a  brief  and  dignified  reference  to  the 
prior  employment. 

".  .  .  [A]ny  such  announcement  should  be  limited  to 
the  immediate  past  connection  of  the  lawyer  with  the 
government,  made  upon  his  leaving  that  position  to  en- 
ter private  practice."     ABA  Opinion  301   (1961). 

89.  See  ABA  Opinion  251  (1943). 

90.  "Those  lawyers  who  are  working  for  an  individual 
lawyer  or  a  law  firm  may  be  designated  on  the  letter- 
head and  in  other  appropriate  places  as  'associates'." 
ABA  Opinion  310  (1963). 

91.  See  ABA  Canon  33. 

92.  But  see  ABA  Opinion  285  (1951). 

93.  See  ABA  Opinion  295  (1959). 

94.  But  see  ABA  Opinion  313  (1964)  which  says  the 
Committee  "approves  a  listing  in  the  classified  section 
of  the  city  directory  for  lawyers  only  when  the  hsting 
includes  all  lawyers  residing  in  the  community  and  when 
no  charge  is  made  therefor." 

95.  "The  listing  should  consist  only  of  the  lawyer's 
name,  address  and  telephone  number."  ABA  Opinion 
313  (1964). 

96.  "[Ajdding  to  the  regular  classified  listing  a  'sec- 
ond line'  in  which  a  lawyer  claims  that  he  is  engaged  in 
a  'specialty'  is  an  undue  attempt  to  make  his  name  dis- 
tinctive."   ABA  Opinion  284  (1951). 

97.  "[Opinion  284]  held  that  a  lawyer  could  not  with 
propriety  nave  his  name  listed  in  distinctive  type  in  a 
telephone  directory  or  city  directory.  We  affirm  that 
opinion."    ABA  Opinion  313  (1964). 

See  ABA  Opinions  123  (1934)  and  53  (1931). 

98.  "[I]f  a  lawyer  is  a  member  of  a  law  firm,  both  the 
firm,  and  the  individual  lawyer  may  be  listed  separately." 
ABA  Opinion  313  (1964). 

99.  See  AB.4  Opinion  284  (1951). 

100.  See  Silverman  v.  State  Bar  of  Texas,  405  F.2d 
410,  (5th  Cir.  1968);  but  see  AB.4  Opinion  286  (1952). 

101.  Cf.  ABA  Canon  43. 

102.  Cf.  ABA  Opinion  255   (1943). 

103.  "We  are  asked  to  define  the  word  'addresses' 
appearing  in  the  second  paragraph  of  Canon  27  ...  . 

'It  is  our  opinion  that  an  address  (other  than  a  cable 
address)  within  the  intendment  of  the  canon  is  that  of 
the  lawyer's  ofl^.ce  or  of  his  residence.  Neither  address 
should  be  misleading.  If,  for  example,  an  office  address 
is  given,  it  must  be  that  of  a  bona  fide  office.  The  resi- 
dence address,  if  given,  should  be  identified  as  such  if 
the  city  or  other  place  of  residence  is  not  the  same  as 
that  in  which  the  law  office  is  located."  ABA  Opinion 
249  (1942). 

104.  "[Tjoday  in  various  parts  of  the  country  Com- 
mittees on  Professional  Ethics  of  local  and  state  bar 
associations  are  authorizing  lawyers  to  describe  them- 
selves in  announcements  to  the  Bar  and  in  notices  in 
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legal  periodicals  and  approved  law  lists  as  specialists  in 
a  great  variety  of  things.  Thus  in  the  approved  law 
lists  or  professional  announcements  there  appear,  in 
connection  with  the  names  of  individual  practitioners 
or  firms,  such  designations  as  'International  Law,  Pub- 
lic and  Private';  'Trial  Preparation  in  Personal  Injury 
and  Negligence  Actions';  'Philippine  War  Damage 
Claims';  'Anti-Trust';  "Domestic  Relations';  'Tax  Law'; 
'Negligence  Law'.  It  would  seem  that  the  ABA  has 
given  at  least  its  tacit  approval  to  this  sort  of  announce- 
ment. 

"It  is  important  that  this  sort  of  description  is  not,  in 
New  York  at  least,  permitted  on  letterheads  or  shingles 
or  elsewhere  in  communications  to  laymen.  This  is  sub- 
ject to  the  single  exception  that  such  announcement  to 
laymen  is  permitted  in  the  four  traditional  specialties. 
Admiralty,  Patent,  Copyright  and  Trade-mark."  Report 
of  the  Special  Commillee  on  Specialization  and  Spe- 
cialized Legal  Education,  79  A.B.A.  Rep.  582,  586 
(1954). 

105.  This  provision  is  included  to  conform  to  action 
taken  by  the  ABA  House  of  Delegates  at  the  Mid-Winter 
Meeting,  January,  1969. 

106.  See  ABA  Canon  43  and  ABA  Opinion  119 
(1934);  but  see  ABA  Opinion  236  (1941). 

107.  See  ABA  Canon  27. 

108.  See  ABA  Canon  33;  cf.  ABA  Opinions  318 
(1967),  267  (1945),  219  (1941),  208  (1940),  192 
(1939),  97  (1933),  and  6  (1925). 

109.  ABA  Opinion  318  (1967)  held,  "anything  to  the 
contrary  in  Formal  Opinion  315  or  in  the  other  opinions 
cited  notwithstanding  that:  "Where  a  partner  whose 
name  appears  in  the  name  of  a  law  firm  is  elected  or 
appointed  to  high  local,  state  or  federal  office,  which 
office  he  intends  to  occupy  only  temporarily,  at  the  end 
of  which  time  he  intends  to  return  to  his  position  with 
the  firm,  and  provided  that  he  is  not  precluded  by  hold- 
ing such  office  from  engaging  in  the  practice  of  law  and 
does  not  in  fact  sever  his  relationship  with  the  firm  but 
only  takes  a  leave  of  absence,  and  provided  that  there 
is  no  local  law,  statute  or  custom  to  the  contrary,  his 
name  may  be  retained  in  the  firm  name  during  his  term 
or  terms  of  office,  but  only  if  proper  precautions  are 
taken  not  to  mislead  the  pubhc  as  to  his  degree  of  par- 
ticipation in  the  firm's  affairs." 

Cf.  ABA  Opinion  143  (1935),  New  York  County 
Opinion  67,  and  New  York  City  Opinions  36  and  798; 
but  cf.  ABA  Opinion  192  (1939)  and  Michigan  Opinion 
164. 

110.  Cf.  ABA  Canon  33. 

111.  See  ABA  Opinion  111  (1948);  cf.  ABA  Canon 
33  and  ABA  Opinions  318  (1967),  126  (1935),  115 
(1934),  and  106  (1934). 

112.  See  ABA  Opinions  318  (1967)  and  316  (1967); 
cf.  ABA  Canon  33. 

113.  Cf.  ABA  Canons  27  and  28. 

114.  "We  think  it  clear  that  a  lawyer's  seeking  em- 
ployment in  an  ordinary  law  office,  or  appointment  to  a 
civil  service  position,  is  not  prohibited  by  .  .  .  [Canon 
27]."    ABA  Opinion  197  (1939). 

115.  "[A]  lawyer  may  not  seek  from  persons  not  his 
clients  the  opportunity  to  perform  ...  a  [legal] 
check-up."    ABA  Opinion  307  (1962). 

116.  Cf.  ABA  Opinion  78  (1932). 

117.  "'No  financial  connection  of  any  kind  between 
the  Brotherhood  and  any  lawyer  is  permissible.  No 
lawyer  can  properly  pay  any  amount  whatsoever  to  the 
Brotherhood  or  any  of  its  departments,  officers  or  mem- 
bers as  compensation,  reimbursement  of  expenses  or 
gratuity  in  connection  with  the  procurement  of  a  case.'  " 
In  re  Brotherhood  of  R.  R.  Trainmen,  13  111.  2d  391, 
398,  150  N.  E.  2d  163,  167  (1958),  quoted  in  In  re 
Ratner,  194  Kan.  362,  372,  399  P.2d  865,  873  (1965). 

See  ABA  Opinion  147  (1935). 

118.  "This  Court  has  condemned  the  practice  of  am- 
bulance chasing  through  the  media  of  runners  and  tout- 
ers.  In  similar  fashion  we  have  with  equal  emphasis 
condemned  the  practice  of  direct  solicitation  by  a  lawyer. 
We  have  classified  both  offenses  as  serious  breaches  of 
the  Canons  of  Ethics  demanding  severe  treatment  of  the 
offending  lawyer."  State  v.  Dawson,  111  So.  2d  427, 
431  (Fla.  1959). 

119.  "Registrants  [of  a  lawyer  referral  plan]  may  be 
required  to  contribute  to  the  expense  of  operating  it  by  a 
reasonable  registration  charge  or  by  a  reasonable  per- 


centage of  fees  collected  by  them."    ABA  Opinion  291 
(1956). 

Cf.  ABA  Opinion  227  (1941). 

120.  Cf.  ABA  Opinion  148  (1935). 

121.  Cf.  ABA  Opinion  227  (1941). 

122.  United  Mine  Workers  v.  111.  State  Bar  Ass'n.,  389 
U.S.  217,  19  L.  Ed.  2d  426,  88  S.  Ct.  353  (1967); 
Brotherhood  of  R.R.  Trainmen  v.  Virginia,  371  U.S. 
1,  12  L.  Ed.  2d  89,  84  S.  Ct.  1113  (1964);  NAACP  v. 
Button,  371  U.S.  415,  9  L.  Ed.  2d  405,  83  S.  Ct.  328 
(1963). 

123.  "If  a  bar  association  has  embarked  on  a  program 
of  institutional  advertising  for  an  annual  legal  check-up 
and  provides  brochures  and  reprints,  it  is  not  improper 
to  have  these  available  in  the  lawyer's  office  for  persons 
to  read  and  take."    ABA  Opinion  307  (1962). 

Cf.  ABA  Opinion  121   (1934). 

124.  ABA  Canon  28. 

125.  Cf.  ABA  Opinions  229  (1941)  and  173  (1937). 

126.  "It  certainly  is  not  improper  for  a  lawyer  to  ad- 
vise his  regular  clients  of  new  statutes,  court  decisions, 
and  administrative  rulings,  which  may  affect  the  client's 
interests,  provided  the  communication  is  strictly  limited 
to  such  information.  .  .  . 

"When  such  communications  go  to  concerns  or  in- 
dividuals other  than  regular  clients  of  the  lawyer,  they 
are  thinly  disguised  advertisements  for  professional  em- 
ployment, and  are  obviouslv  improper."  ABA  Opinion 
213  (1941). 

"It  is  our  opinion  that  where  the  lawyer  has  no  reason 
to  believe  that  he  has  been  supplanted  by  another 
lawyer,  it  is  not  only  his  right,  but  it  might  even  be  his 
duty  to  advise  his  client  of  any  change  of  fact  or  law 
which  might  defeat  the  client's  testamentary  purpose 
as  expressed  in  the  will. 

"Periodic  notices  might  be  sent  to  the  client  for  whom 
a  lawyer  has  drawn  a  will,  suggesting  that  it  might  be 
wise  for  the  client  to  reexamine  his  will  to  determine 
whether  or  not  there  has  been  any  change  in  his  situation 
requiring  a  modification  of  his  will."  ABA  Opinion  210 
(1941). 

Cf.  ABA  Canon  28. 

127.  Cf.  ABA  Opinion  168   (1937). 

128.  But  cf.  ABA  Opinion  111  (1934). 

129.  See  ABA  Canon  45;  cf.  ABA  Canons  27,  43, 
and  46. 

130.  Cf.  ABA  Opinions  228  (1941)  and  194  (1939). 

131.  See  ABA  Opinions  251  (1943)  and  175  (1938). 

132.  See  ABA  Canon  27;  cf.  ABA  Opinion  lift 
(1952). 

133.  Cf.  ABA  Opinion  194  (1939). 

134.  See  ABA  Canon  46. 

135.  This  provision  is  included  to  conform  to  action 
taken  by  the  ABA  House  of  Delegates  at  the  Mid- 
Winter  Meeting,  January,   1969. 

136.  See  ABA  Canon  12. 

137.  The  charging  of  a  "clearly  excessive  fee"  is  a 
ground  for  discipline.  State  ex  rel.  Nebraska  State  Bar 
Ass'n.  V.  Richards.  165  Neb.  80,  90,  84  N.W.2d  136, 
143  (1957). 

"An  attorney  has  the  right  to  contract  for  any  fee  he 
chooses  so  long  as  it  is  not  excessive  (see  Opinion  190), 
and  this  Committee  is  not  concerned  with  the  amount 
of  such  fees  unless  so  excessive  as  to  constitute  a  mis- 
appropriation of  the  client's  funds  (see  Opinion  27).",^ 
ABA  Opinion  320  (1968). 

Cf.  ABA  Opinions  209  (1940),  190  (1939),  and  27 
(1930)  and  State  ex  rel.  Lee  v.  Buchanan,  191  So. 2d  33 
(Fla.  1966). 

138.  Cf.  ABA  Canon  13;  see  generally  MacKinnon, 
Contingent  Fees  for  Legal  Services  (1964)  (A  Re- 
port of  the  American  Bar  Foundation). 

139.  "Contingent  fees,  whether  in  civil  or  criminal 
cases,  are  a  special  concern  of  the  law.  .  .  . 

"In  criminal  cases,  the  rule  is  stricter  because  of  the 
danger  of  corrupting  justice.  The  second  part  of  Section 
542  of  the  Restatement  [of  Contracts]  reads;  'A  bargain 
to  conduct  a  criminal  case  ...  in  consideration  of  a 
promise  of  a  fee  contingent  on  success  is  illegal.  .  .  .'  " 
Peyton  v.  Margiotti,  398  Pa.  86,  156  A.2d  865,  967 
(1959).  ,    ^ 

"The  third  area  of  practice  in  which  the  use  of  the 
contingent  fee  is  generally  considered  to  be  prohibited 
is  the  prosecution  and  defense  of  criminal  cases.  How- 
ever, there  are  so  few  cases,  and  these  are  predominantly 
old,  that  it  is  doubtful  that  there  can  be  said  to  be  any 
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current  law  on  the  subject.  ...  In  the  absence  of  cases 
on  the  validity  of  contingent  fees  for  defense  attorneys, 
it  is  necessary  to  rely  on  the  consensus  among  commen- 
tators that  such  a  fee  is  void  as  against  public  policy. 
The  nature  of  criminal  practice  itself  makes  unlikely  the 
use  of  contingent  fee  contracts."  MacKinnon,  Con- 
tingent Fees  for  Legal  Services  52  (1964)  (A  Report 
of  the  American  Bar  Foundation). 

140.  See  ABA  Canon  34  and  ABA  Opinions  316 
(1967)  and  294  (1958);  see  generally  ABA  Opinions 
265  (1945),  204  (1940),  190  (1939),  171  (1937),  153 
(1936), 97  (1933),  63  (1932),  28  (130),  27  (1930),  and 
18  (1930). 

141.  "Canon  12  contemplates  that  a  lawyer's  fee 
should  not  exceed  the  value  of  the  services  rendered.  .  .  . 

"Canon  12  apphes,  whether  joint  or  separate  fees  are 
charged  [by  associate  attorneys]  .  .  .  ."  ABA  Opinion 
204  (1940). 

142.  "[A]  general  covenant  restricting  an  employed 
lawyer,  after  leaving  the  employment,  from  practicing 
in  the  community  for  a  stated  period,  appears  to  this 
Committee  to  be  an  unwarranted  restriction  on  the  right 
of  a  lawyer  to  choose  where  he  will  practice  and  incon- 
sistent with  our  professional  status.  Accordingly,  the 
Committee  is  of  the  opiru'on  it  would  be  improper  for 
the  employing  lawyer  to  require  the  covenant  and  like- 
wise for  the  employed  lawyer  to  agree  to  it."  ABA 
Opinion  300  (1961). 

143.  See  ABA  Canon  30. 

"Rule  13.  ...  \  member  of  the  State  Bar  shall  not 
accept  employment  to  prosecute  or  defend  a  case  solely 
out  of  spite,  or  solely  for  the  purpose  of  harassing  or 
delaying  another.  .  .  ."  Cal.  Business  and  Professions 
Code  §6067  (West  1962). 


144.  Cf.  ABA  Canon  44. 

145.  See  also  Code  of  Professional  Responsibility, 
DR  5-102  and  DR  5-105. 

146.  Cf.  ABA  Canon  4. 

147.  Cf.  Anders  v.  California,  386  U.S.  738,  18  L.  Ed. 
2d  493,  87  S.  Ct.  1396  (1967),  rehearing  denied,  388 
U.S.  924,  18  L.  Ed.  2d  1377,  87  S.  Ct.  2094  (1967). 

148.  United  Transportation  Union  v.  State  Bar  of 
Michigan,  401  U.S.  576,  28  L.  Ed.  2d  339,  91  S.  Ct.  1076 
(1971);  United  Mine  Workers  v.  Illinois  State  Bar  As- 
sociation, 389  U.S.  217,  19  L.  Ed.  2d  426,  88  S.  Ct.  353 
(1967);  Brotherhood  of  Railroad  Trainmen  v.  Virginia, 
377  U.S.  1,  12  L.  Ed.  2d  89,  84  S.  Ct.  1113  (1964); 
NAACP  V.  Button,  371  U.S.  415,  9  L.  Ed.  2d  405,  83 
S.  Ct.  328  (1963). 

149.  "The  very  nature  of  the  lawyer's  profession  ne- 
cessitates the  utmost  good  faith  toward  his  client  and  the 
highest  loyalty  and  devotion  to  his  client's  interests."; 
In  Re  Thomasson's  Estate,  346  Mo.  911,  918;  144  S.W. 
2d  79,  80  (1940). 

"The  relation  between  attorney  and  cUent  is  highly  fi- 
duciary and  of  very  dehcate,  exacting  and  confidential 
character,  requiring  very  high  degree  of  fidelity  and 
good  faith  on  attorney's  part.";  Laughhn  v.  Boatmen's 
Nat.  Bank  of  St.  Louis,  163  S.W.2d  761,  762  (1942). 
"The  relation  of  an  attorney  to  his  cHent  is  preeminently 
confidential.  It  demands  on  the  part  of  the  attorney 
undivided  allegiance,  a  conspicuous  degree  of  faithful- 
ness and  disinterestedness,  absolute  integrity  and  utter 
renunciation  of  every  personal  advantage  conflicting 
in  any  way  directly  or  indirectly  with  the  interests  of  his 
client.";  State  Bar  Association  of  Connecticut  v.  Con- 
necticut Bank  &  Trust  Co.,  145  Conn.  222,  234;  140 
A.2d  863,  864;  69  ALR  2d  394,  402  (1958). 


CANON  3 

A  Lawyer  Should  Assist  in 

Preventing  the  Unauthorized 

Practice  of  Law 

ETHICAL  CONSIDERATIONS 


EC  3-1  The  prohibition  against  the  practice 
of  law  by  a  layman  is  grounded  in  the  need  of 
the  public  for  integrity  and  competence  of  those 
who  undertake  to  render  legal  services.  Because 
of  the  fiduciary  and  personal  character  of  the 
lawyer-client  relationship  and  the  inherently 
complex  nature  of  our  legal  system,  the  public 
can  better  be  assured  of  the  requisite  responsi- 
bility and  competence  if  the  practice  of  law  is 
confined  to  those  who  are  subject  to  the  require- 
ments and  regulations  imposed  upon  members 
of  the  legal  profession. 

EC  3-2  The  sensitive  variations  in  the  consid- 
erations that  bear  on  legal  determinations  often 
make  it  difficult  even  for  a  lawyer  to  exercise 
appropriate  professional  judgment,  and  it  is 
therefore  essential  that  the  personal  nature  of  the 
relationship  of  client  and  lawyer  be  preserved. 
Competent  professional  judgment  is  the  product 
of  a  trained  familiarity  with  law  and  legal  proc- 
esses, a  disciplined,  analytical  approach  to  legal 
problems,  and  a  firm  ethical  commitment. 
EC  3-3  A  non-lawyer  who  undertakes  to  han- 
dle legal  matters  is  not  governed  as  to  integrity 
or  legal  competence  by  the  same  rules  that  gov- 
ern the  conduct  of  a  lawyer.  A  lawyer  is  not 
only  subject  to  that  regulation  but  also  is  com- 
mitted to  high  standards  of  ethical  conduct. 
The  pubhc  interest  is  best  served  in  legal  mat- 
ters by  a  regulated  profession  committed  to  such 


standards.^  The  Disciplinary  Rules  protect  the 
public  in  that  they  prohibit  a  lawyer  from  seek- 
ing employment  by  improper  overtures,  from 
acting  in  cases  of  divided  loyalties,  and  from  sub- 
mitting to  the  control  of  others  in  the  exercise 
of  his  judgment.  Moreover,  a  person  who  en- 
trusts legal  matters  to  a  lawyer  is  protected  by 
the  attorney-client  privilege  and  by  the  duty  of 
the  lawyer  to  hold  inviolate  the  confidences  and 
secrets  of  his  client. 

EC  3-4  A  layman  who  seeks  legal  services 
often  is  not  in  a  position  to  judge  whether  he  will 
receive  proper  professional  attention.  The  en- 
trustment  of  a  legal  matter  may  well  involve  the 
confidences,  the  reputation,  the  property,  the 
freedom,  or  even  the  life  of  the  client.  Proper 
protection  of  members  of  the  public  demands 
that  no  person  be  permitted  to  act  in  the  confi- 
dential and  demanding  capacity  of  a  lawyer  un- 
less he  is  subject  to  the  regulations  of  the  legal 
profession. 

EC  3-5  It  is  neither  necessary  nor  desirable  to 
attempt  the  formulation  of  a  single,  specific  defi- 
nition of  what  constitutes  the  practice  of  law." 
Functionally,  the  practice  of  law  relates  to  the 
rendition  of  services  for  others  that  call  for  the 
professional  judgment  of  a  lawyer.  The  essence 
of  the  professional  judgment  of  the  lawyer  is  his 
educated  ability  to  relate  the  general  body  and 
philosophy  of  law  to  a  specific  legal  problem 
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of  a  client;  and  thus,  the  public  interest  will  be 
better  served  if  only  lawyers  are  permitted  to 
act  in  matters  involving  professional  judgment. 
Where  this  professional  judgment  is  not  in- 
volved, non-lawyers,  such  as  court  clerks,  police 
officers,  abstracters,  and  many  governmental 
employees,  may  engage  in  occupations  that  re- 
quire a  special  knowledge  of  law  in  certain  areas. 
But  the  services  of  a  lawyer  are  essential  in  the 
public  interest  whenever  the  exercise  of  profes- 
sional legal  judgment  is  required. 
EC  3-6  A  lawyer  often  delegates  tasks  to 
clerks,  secretaries,  and  other  lay  persons.  Such 
delegation  is  proper  if  the  lawyer  maintains  a 
direct  relationship  with  his  client,  supervises  the 
delegated  work,  and  has  complete  professional 
responsibility  for  the  work  product.^  This  dele- 
gation enables  a  lawyer  to  render  legal  service 
more  economically  and  efficiently. 
EC  3-7  The  prohibition  against  a  non-lawyer 
practicing  law  does  not  prevent  a  layman  from 
representing  himself,  for  then  he  is  ordinarily 
exposing  only  himself  to  possible  injury.  The 
purpose  of  the  legal  profession  is  to  make  edu- 
cated legal  representation  available  to  the  pub- 
lic: but  anyone  who  does  not  wish  to  avail  him- 
self of  such  representation  is  not  required  to  do 
so.  Even  so,  the  legal  profession  should  help 
members  of  the  public  to  recognize  legal  prob- 
lems and  to  understand  why  it  may  be  unwise 
for  them  to  act  for  themselves  in  matters  having 
legal  consequences. 
EC  3-8     Since  a  lawyer  should  not  aid  or  en- 


courage a  layman  to  practice  law,  he  should  not 
practice  law  in  association  with  a  layman  or 
otherwise  share  legal  fees  with  a  layman.*  This 
does  not  mean,  however,  that  the  pecuniary 
value  of  the  interest  of  a  deceased  lawyer  in  his 
firm  or  practice  may  not  be  paid  to  his  estate  or 
specified  persons  such  as  his  widow  or  heirs. °  In 
like  manner,  profit-sharing  retirement  plans  of 
a  lawyer  or  law  firm  which  include  non-lawyer 
office  employees  are  not  improper."  These  lim- 
ited exceptions  to  the  rule  against  sharing  legal 
fees  with  laymen  are  permissible  since  they  do 
not  aid  or  encourage  laymen  to  practice  law. 

EC  3-9  Regulation  of  the  practice  of  law  is  ac- 
complished principally  by  the  respective  states.' 
Authority  to  engage  in  the  practice  of  law  con- 
ferred in  any  jurisdiction  is  not  per  se  a  grant  of 
the  right  to  practice  elsewhere,  and  it  is  im- 
proper for  a  lawryer  to  engage  in  practice  where 
he  is  not  permitted  by  law  or  by  court  order  to  do 
so.  However,  the  demands  of  business  and  the 
mobility  of  our  society  pose  distinct  problems  in 
the  regulation  of  the  practice  of  law  by  the 
states.®  In  furtherance  of  the  public  interest, 
the  legal  profession  should  discourage  regulation 
that  unreasonably  imposes  territorial  limitations 
upon  the  right  of  a  law^'er  to  handle  the  legal  af- 
fairs of  his  client  or  upon  the  opportunity  of  a 
client  to  obtain  the  services  of  a  lawyer  of  his 
choice  in  all  matters  including  the  presentation 
of  a  contested  matter  in  a  tribunal  before  which 
the  lawyer  is  not  permanently  admitted  to  prac- 
tice.' 


DISCIPLINARY  RULES 


DR    3-101     Aiding      Unauthorized      Practice      of 
Law."' 

(A)  A  lawyer  shall  not  aid  a  non-lawyer  in  the  un- 
authorized practice  of  law." 

(B)  A  lawyer  shall  not  practice  law  in  a  jurisdic- 
tion where  to  do  so  would  be  in  violation  of 
regulations  of  the  profession  in  that  jurisdic- 
tion."= 

DR    3-102     Dividing    Legal    Fees    with    a    Non- 
Lawyer. 
( A )   A  lawyer  or  law  firm  shall  not  share  legal  fees 
with  a  non-lawyer,"  except  that: 
( 1 )    An  agreement  by  a  lawyer  with  his  firm, 
partner,  or  associate  may  provide  for  the 
payment  of  money,  over  a  reasonable  pe- 
riod of  time  after  his  death,  to  his  estate 
or  to  one  or  more  specified  persons." 


( 2 )  A  lawyer  who  undertakes  to  complete  un- 
finished legal  business  of  a  deceased  law- 
yer may  pay  to  the  estate  of  the  deceased 
lawyer  that  proportion  of  the  total  com- 
pensation which  fairly  represents  the 
services  rendered  by  the  deceased  lawyer. 

(3)  A  lawyer  or  law  firm  may  include  non- 
lawyer  employees  in  a  retirement  plan, 
even  though  the  plan  is  based  in  whole 
or  in  part  on  a  profit-sharing  arrange- 
ment." 

DR  3-103  Forming  a  Partnership  with  a  Non- 
Lawyer. 

(A)  A  lawyer  shall  not  form  a  partnership  with  a 
non-lawyer  if  any  of  the  activities  of  the  part- 
nership consist  of  the  practice  of  law.'° 


NOTES 


1.  "The  condemnation  of  the  unauthorized  practice 
of  law  is  designed  to  protect  the  public  from  legal  serv- 
ices by  persons  unskilled  in  the  law.  The  prohibition  of 
lay  intermediaries  is  intended  to  insure  the  loyalty  of  the 
lawyer  to  the  chent  unimpaired  by  intervening  and  pos- 
sibly conflicting  interests."  Cheatham,  Availability  of 
Legal  Services:  The  Responsibility  of  the  Individual 
Lawyer  and  of  the  Organized  Bar,  12  U.C.L.A.  L.  Rev. 
438,439  (1965). 

2.  What  constitutes  unauthorized  practice  of  the  law 
in  a  particular  jurisdiction  is  a  matter  for  determination 
by  the  courts  of  that  jurisdiction."  ABA  Opinion  198 
(1939). 

"In  the  light  of  the  historical  development  of  the 
lawyer's  functions,  it  is  impossible  to  lay  down  an  ex- 
haustive definition  of  'the  practice  of  law'  by  attempting 
to  enumerate  every  conceivable  act  performed  by  law- 
yers in  the  normal  course  of  their  work."  State  Bar  of 
Arizona  v.  Arizona  Land  Title  &  Trust  Co.,  90  Ariz.,  76. 
87,  366  P.2d  1,  8-9  (1961),  modified,  91  Ariz.  293,  371 


P.2d  1020  (1962). 

3.  "A  lawyer  can  employ  lay  secretaries,  lay  investi- 
gators, lay  detectives,  lay  researchers,  accountants,  lay 
scriveners,  nonlawyer  draftsmen  or  nonlawyer  research- 
ers. In  fact,  he  may  employ  nonlawyers  to  do  any  task 
for  him  except  counsel  clients  about  law  matters,  engage 
directly  in  the  practice  of  law,  appear  in  court  or  appear 
in  formal  proceedings  a  part  of  the  judicial  process,  so 
long  as  it  is  he  who  takes  the  work  and  vouches  for  it  to 
the  client  and  becomes  responsible  to  the  client."  ABA 
Opinion  316  (1967). 

ABA  Opinion  316  (1967)  also  stated  that  if  a  lawyer 
practices  law  as  part  of  a  law  firm  which  includes  law- 
yers from  several  states,  he  may  delegate  tasks  to  firm 
members  in  other  states  so  long  as  he  "is  the  person  who, 
on  behalf  of  the  firm,  vouched  for  the  work  of  all  of  the 
others  and,  with  the  client  and  in  the  courts,  did  the  legal 
acts  defined  by  that  state  as  the  practice  of  law." 

"A  lawyer  cannot  delegate  his  professional  responsi- 
bility to  a  law  student  employed  in  his  ofiBce.     He  may 
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avail  himself  of  the  assistance  of  the  student  in  many  of 
the  fields  of  the  lawyer's  work,  such  as  examination  of 
case  law,  finding  and  interviewing  witnesses,  making  col- 
lections of  claims,  examining  court  records,  delivering 
papers,  conveying  important  messages,  and  other  similar 
matters.  But  the  student  is  not  permitted,  until  he  is 
admitted  to  the  Bar,  to  perform  the  professional  func- 
tions of  a  lawyer,  such  as  conducting  court  trials,  giving 
professional  advice  to  clients  or  drawing  legal  docu- 
ments for  them.  The  student  in  all  his  work  must  act 
as  agent  for  the  lawyer  employing  him,  who  must  super- 
vise his  work  and  be  responsible  for  his  good  conduct." 
ABA  Opinions  85  (1932). 

4.  "No  division  of  fees  for  legal  services  is  proper,  ex- 
cept with  another  lawyer  .  .  .  ."  ABA  Canon  34.  Other- 
wise, according  to  ABA  Opinion  316  (1967),  "[t]he 
Canons  of  Ethics  do  not  examine  into  the  method  by 
which  such  persons  are  remunerated  by  the  lawyer.  .  .  . 
They  may  be  paid  a  salary,  a  per  diem  charge,  a  fiat  fee, 
a  contract  price,  etc." 

See  ABA  Canons  33  and  47. 

5.  "Many  partnership  agreements  provide  that  the 
active  partners,  on  the  death  of  any  one  of  them,  are 
to  make  payments  to  the  estate  or  to  the  nonminee  of  a 
deceased  partner  on  a  pre-determined  formula.  It  is 
only  where  the  effect  of  such  an  arrangement  is  to  make 
the  estate  or  nominee  a  member  of  the  partnership 
along  with  the  surviving  partners  that  it  is  prohibited  by 
Canon  34.  Where  the  payments  are  made  in  accordance 
with  a  pre-existing  agreement  entered  into  by  the  de- 
ceased partner  during  his  lifetime  and  providing  for  a 
fixed  method  for  determining  their  amount  based  upon 
the  value  of  services  rendered  during  the  partner's  life- 
time and  providing  for  a  fixed  period  over  which  the 
payments  are  to  be  made,  this  is  not  the  case.  Under 
these  circumstances,  whether  the  payments  are  consid- 
ered to  be  delayed  payment  of  compensation  earned  but 
withheld  during  the  partner's  Hfetime,  or  whether  they 
are  considered  to  be  an  approximation  of  his  interest 
in  matters  pending  at  the  time  of  his  death,  is  immaterial. 
In  either  event,  as  Henry  S.  Drinker  says  in  his  book. 
Legal  Ethics,  at  page  189:  'It  would  seem,  however, 
that  a  reasonable  agreement  to  pay  the  estate  a  propor- 
tion of  the  receipts  for  a  reasonable  period  is  a  proper 
practical  settlement  for  the  lawyer's  services  to  his  re- 
tirement or  death.'"    ABA  Opinion  308  (1963). 

6.  Cf.  ABA  Opinion  311  (1964). 

7.  "That  the  States  have  broad  power  to  regulate  the 
practice  of  law  is,  of  course,  beyond  question."  United 
Mine  Workers  v.  111.  State  Bar  Ass'n,  389  U.S.  217,  222 
(1967). 


"It  is  a  matter  of  law,  not  of  ethics,  as  to  where  an 
individual  may  practice  law.  Each  state  has  its  own 
rules."     ABA  Opinion  316  (1967). 

8.  "Much  of  clients'  business  crosses  state  lines.  Peo- 
ple are  mobile,  moving  from  state  to  state.  Many  metro- 
politan areas  cross  state  lines.  It  is  common  today  to 
have  a  single  economic  and  social  community  involving 
more  than  one  state.  The  business  of  a  single  client  may 
involve  legal  problems  in  several  states."  ABA  Opinion 
316  (1967). 

9.  "[W]e  reaffirmed  the  general  principle  that  legal 
services  to  New  Jersey  residents  with  respect  to  New 
Jersey  matters  may  ordinarily  be  furnished  only  by  New 
Jersey  counsel;  but  we  pointed  out  that  there  may  be 
multistate  transactions  where  strict  adherence  to  this 
thesis  would  not  be  in  the  public  interest  and  that,  under 
the  circumstances,  it  would  have  been  not  only  more 
costly  to  the  client  but  also  'grossly  impractical  and 
inefficient'  to  have  had  the  settlement  negotiations  con- 
ducted by  separate  lawyers  from  different  states."  In 
re  Estate  of  Waring,  47  N.J.  367,  376,  221  A.2d  193, 
197  (1966). 

Cf.  ABA  Opinion  316  (1967). 

10.  Conduct  permitted  by  the  Disciplinary  Rules  of 
Canons  2  and  5  does  not  violate  DR  3-101. 

11.  See  ABA  Canon  47. 

12.  It  should  be  noted,  however,  that  a  lawyer  may 
engage  in  conduct,  otherwise  prohibited  by  this  Disci- 
phnary  Rule,  where  such  conduct  is  authorized  by  pre- 
emptive federal  legislation.  See  Sperrv  v.  Florida,  373 
U.S.  379,  10  L.  Ed.  2d  428,  83  S.  Ct.  1322  (1963). 

13.  See  ABA  Canon  34  and  ABA  Opinions  316 
(1967),  180  (1938),  and  48  (1931). 

"The  receiving  attorney  shall  not  under  any  guise  or 
form  share  his  fee  for  legal  services  with  a  lay  agency, 
personal  or  corporate,  without  prejudice,  however,  to 
the  right  of  the  lay  forwarder  to  charge  and  collect  from 
the  creditor  proper  compensation  for  non-legal  serWces 
rendered  by  the  law  [sic]  forwarder  which  are  separate 
and  apart  from  the  services  performed  bv  the  receiving 
attorney."     ABA  Opinion  294  ("1958). 

14.  See  ABA   Opinion  309   (1963)   and  266   (1945). 

15.  Cf.  ABA  Opinion  311  (1964). 

16.  See  ABA  Canon  33;  cf.  ABA  Opinions  239 
(1942)  and  201   (1940). 

ABA  Opinion  316  (1967)  states  that  lawyers  licensed 
in  different  jurisdictions  may,  under  certain  conditions, 
enter  "into  an  arrangement  for  the  practice  of  law"  and 
that  a  lawyer  licensed  in  State  A  is  not,  for  such  pur- 
pose, a  layman  in  State  B. 


CANON  4 

A  Lawyer  Should  Preserve  the 

Confidences  and  Secrets  of  a 

Client 

ETHICAL  CONSIDERATIONS 


EC  4-1  Both  the  fiduciary  relationship  e.xist- 
ing  between  lawyer  and  client  and  the  proper 
functioning  of  the  legal  system  require  the  pres- 
ervation by  the  lawyer  of  confidences  and  se- 
crets of  one  who  has  employed  or  sought  to  em- 
ploy him.^  A  client  must  feel  free  to  discuss 
whatever  he  wishes  with  his  lawyer  and  a  lawyer 
must  be  equally  free  to  obtain  information  be- 
yond that  volunteered  by  his  client.'  A  lawyer 
should  be  fully  informed  of  all  the  facts  of  the 
matter  he  is  handling  in  order  for  his  client  to 
obtain  the  full  advantage  of  our  legal  system.  It 
is  for  the  lawyer  in  the  exercise  of  his  indepen- 
dent professional  judgment  to  separate  the  rele- 
vant and  important  from  the  irrelevant  and 
unimportant.  The  observance  of  the  ethical  ob- 
ligation of  a  lawyer  to  hold  inviolate  the  confi- 
dences and  secrets  of  his  client  not  only  facili- 


tates the  full  development  of  facts  essential  to 
proper  representation  of  the  client  but  also  en- 
courages laymen  xo  seek  early  legal  assistance. 
EC  4-2  The  obligation  to  protect  confidences 
and  secrets  obviously  does  not  preclude  a  lawyer 
from  revealing  information  when  his  client  con- 
sents after  full  disclosure,'  when  necessary  to 
perform  his  professional  employment,  when  per- 
mitted by  a  Disciplinary  Rule,  or  when  required 
by  law.  Unless  the  client  otherwise  directs,  a 
lawyer  may  disclose  the  aff'airs  of  his  client  to 
partners  or  associates  of  his  firm.  It  is  a  matter 
of  common  knowledge  that  the  normal  operation 
of  a  law  office  exposes  confidential  professional 
information  to  non-lawyer  employees  of  the  of- 
fice, particularly  secretaries  and  those  having  ac- 
cess to  the  files;  and  this  obligates  a  lawyer  to 
exercise  care  in  selecting  and  training  his  em- 
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ployees  so  that  the  sanctity  of  all  confidences 
and  secrets  of  his  clients  may  be  preserved.  If 
the  obligation  extends  to  two  or  more  clients  as 
to  the  same  information,  a  lawyer  should  obtain 
the  permission  of  all  before  revealing  the  infor- 
mation. A  lawyer  must  always  be  sensitive  to 
the  rights  and  wishes  of  his  client  and  act  scru- 
pulously in  the  making  of  decisions  which  may 
involve  the  disclosure  of  information  obtained 
in  his  professional  relationship.'  Thus,  in  the 
absence  of  consent  of  his  client  after  full  disclo- 
sure, a  lawyer  should  not  associate  another  law- 
yer in  the  handling  of  a  matter;  nor  should  he, 
in  the  absence  of  consent,  seek  counsel  from  an- 
other lawyer  if  there  is  a  reasonable  possibility 
that  the  identity  of  the  client  or  his  confidences 
or  secrets  would  be  revealed  to  such  lawyer. 
Both  social  amenities  and  professional  duty 
should  cause  a  lawyer  to  shun  indiscreet  conver- 
sations concerning  his  clients. 
EC  4-3  Unless  the  client  otherwise  directs,  it 
is  not  improper  for  a  lawyer  to  give  limited  in- 
formation from  his  files  to  an  outside  agency 
necessary  for  statistical,  bookkeeping,  account- 
ing, data  processing,  banking,  printing,  or  other 
legitimate  purposes,  provided  he  exercises  due 
care  in  the  selection  of  the  agency  and  warns  the 
agency  that  the  information  must  be  kept  con- 
fidential. 

EC  4-4  The  attorney-client  privilege  is  more 
limited  than  the  ethical  obligation  of  a  lawyer  to 
guard  the  confidences  and  secrets  of  his  client. 
This  ethical  precept,  unlike  the  evidentiary  priv- 
ilege, exists  without  regard  to  the  nature  or 
source  of  information  or  the  fact  that  others 
share  the  knowledge.  A  lawyer  should  endeavor 
to  act  in  a  manner  which  preserves  the  eviden- 


tiary privilege;  for  example,  he  should  avoid 
professional  discussions  in  the  presence  of  per- 
sons to  whom  the  privilege  does  not  extend.  A 
lawyer  owes  an  obligation  to  advise  the  client  of 
the  attorney-client  privilege  and  timely  to  assert 
the  privilege  unless  it  is  waived  by  the  client. 
EC  4-5  A  lawyer  should  not  use  information 
acquired  in  the  course  of  the  representation  of  a 
client  to  the  disadvantage  of  the  client  and  a 
lawyer  should  not  use,  except  with  the  consent 
of  his  client  after  full  disclosure,  such  informa- 
tion for  his  own  purposes.'^  Likewise,  a  lawyer 
should  be  diligent  in  his  efforts  to  prevent  the 
misuse  of  such  information  by  his  employees  and 
associates.'  Care  should  be  exercised  by  a  lawyer 
to  prevent  the  disclosure  of  the  confidences  and 
secrets  of  one  client  to  another,'  and  no  employ- 
ment should  be  accepted  that  might  require  such 
disclosure. 

EC  4-6  The  obligation  of  a  lawyer  to  pre- 
serve the  confidences  and  secrets  of  his  client 
continues  after  the  termination  of  his  employ- 
ment.' Thus  a  lawyer  should  not  attempt  to  sell 
a  law  practice  as  a  going  business  because, 
among  other  reasons,  to  do  so  would  involve 
the  disclosure  of  confidences  and  secrets."  A 
lawyer  should  also  provide  for  the  protection  of 
the  confidences  and  secrets  of  his  client  follow- 
ing the  termination  of  the  practice  of  the  lawyer, 
whether  termination  is  due  to  death,  disability, 
or  retirement.  For  example,  a  lawyer  might 
provide  for  the  personal  papers  of  the  client  to 
be  returned  to  him  and  for  the  papers  of  the  law- 
yer to  be  delivered  to  another  lawyer  or  to  be 
destroyed.  In  determining  the  method  of  dis- 
position, the  instructions  and  wishes  of  the  client 
should  be  a  dominant  consideration. 


DISCIPLINARY 
DR    4-101     Preservation   of  Confidences   and   Se-       (C 
crets  of  a  Client." 

(A)  "Confidence"  refers  to  information  protected 
by  the  attorney-client  privilege  under  appli- 
cable law,  and  '"secret"  refers  to  other  informa- 
tion gained  in  the  professional  relationship 
that  the  client  has  requested  be  held  inviolate 
or  the  disclosure  of  which  would  be  embar- 
rassing or  would  be  likely  to  be  detrimental 
to  the  client. 

(B)  Except  when  permitted  under  DR  4-101  (C), 
a  lawyer  shall  not  knowingly: 

( 1 )  Reveal  a  confidence  or  secret  of  his 
client."  (Y) 

(2)  Use  a  confidence  or  secret  of  his  client  to 
the  disadvantage  of  the  client. 

(3)  Use  a  confidence  or  secret  of  his  client 
for  the  advantage  of  himself^  or  of  a  third 
person,"  unless  the  client  consents  after 
full  disclosure. 


RULES 

)   A  lawyer  may  reveal: 

( 1 )  Confidences  or  secrets  with  the  consent 
of  the  client  or  clients  affected,  but  only 
after  a  full  disclosure  to  them." 

(2)  Confidences  or  secrets  when  permitted 
under  Disciplinary  Rules  or  required  by 
law  or  court  order.^^ 

(3)  The  intention  of  his  client  to  commit  a 
crime"  and  the  information  necessary  to 
prevent  the  crime." 

( 4 )  Confidences  or  secrets  necessary  to  estab- 
lish or  collect  his  fee"  or  to  defend  him- 
self or  his  employees  or  associates  against 
an  accusation  of  wrongful  conduct." 

)  A.  lawyer  shall  exercise  reasonable  care  to  pre- 
vent his  employees,  associates,  and  others 
whose  services  are  utilized  by  him  from  dis- 
closing or  using  confidences  or  secrets  of  a 
client,  except  that  a  lawyer  may  reveal  the 
information  allowed  by  DR  4-101  (C)  through 
an  employee. 


NOTES 


1.  See  ABA  Canons  6  and  37  and  ABA  Opinion 
287  (1953). 

"The  reason  underlying  the  rule  with  respect  to  con- 
fidential communications  between  attorney  and  client 
is  well  stated  in  Mechem  on  Agency,  2d  Ed.,  Vol.  2, 
§2297,  as  follows:  'The  purposes  and  necessities  of  the 
relation  between  a  client  and  his  attorney  require,  in 
many  cases,  on  the  part  of  the  client,  the  fullest  and 
freest  disclosures  to  the  attorney  of  the  cUent's  objects, 
motives  and  acts.    This  disclosure  is  made  in  the  strictest 


confidence,  relying  upon  the  attorney's  honor  and  fidel- 
ity. To  permit  the  attorney  to  reveal  to  others  what  is  so 
disclosed,  would  be  not  only  a  gross  violation  of  a  sacred 
trust  upon  his  part,  but  it  would  utterly  destroy  and 
prevent  the  usefulness  and  benefits  to  be  derived  from 
professional  assistance.  Based  upon  considerations  of 
pubUc  policy,  therefore,  the  law  wisely  declares  that  all 
confidential  communications  and  disclosures,  made  by 
a  client  to  his  legal  adviser  for  the  purpose  of  obtaining 
his  professional  aid  or  advice,  shall  be  strictly  privi- 
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ledged; — that  the  attorney  shall  not  be  permitted,  with- 
out the  consent  of  his  client. — and  much  less  will  he  be 
compelled — to  reveal  or  disclose  communications  made 
to  him  under  such  circumstances.'  "  ABA  Opinion  250 
(1943). 

"While  it  is  true  that  complete  revelation  of  relevant 
facts  should  be  encouraged  for  trial  purposes,  neverthe- 
less an  attorney's  dealings  with  his  client,  if  both  are 
sincere,  and  if  the  dealings  involve  more  than  mere  tech- 
nical matters,  should  be  immune  to  discovery  proceed- 
ings. There  must  be  freedom  from  fear  of  revealment  of 
matters  disclosed  to  an  attorney  because  of  the  pecu- 
liarly intimate  relationship  existing."  Ellis-Foster  Co.  v. 
Union  Carbide  &  Carbon  Corp.,  159  F.Supp.  917,  919 
(D.N.J.  1958). 

Cf.  ABA  Opinions  314  (1965),  274  (1946)  and  268 
(1945). 

2.  "While  it  is  the  great  purpose  of  law  to  ascertain 
the  truth,  there  is  the  countervailing  necessity  of  insur- 
ing the  right  of  every  person  to  freely  and  fully  confer 
and  confide  in  one  having  knowledge  of  the  law,  and 
skilled  in  its  practice,  in  order  that  the  former  may  have 
adequate  advice  and  a  proper  defense.  This  assistance 
can  be  made  safely  and  readily  available  only  when  the 
client  is  free  from  the  consequences  of  apprehension  of 
disclosure  by  reason  of  the  subsequent  statements  of  the 
skilled  lawyer.  Baird  v.  Koerner,  279  F.2d  623,  629-30 
(9th  Cir.  1960) 

CJ.  ABA  Opinion  150  (1936). 

3.  "Where  ...  [a  client]  knowingly  and  after  full 
disclosure  participates  in  a  [legal  fee]  financing  plan 
which  requires  the  furnishing  of  certain  information  to 
the  bank,  clearly  by  his  conduct  he  has  waived  any 
privilege  as  to  that  information."  ABA  Opinion  320 
(1968). 

4.  "The  lawyer  must  decide  when  he  takes  a  case 
whether  it  is  a  suitable  one  for  him  to  undertake  and 
after  this  decision  is  made,  he  is  not  justified  in  turning 
against  his  client  by  exposing  injurious  evidence  en- 
trusted to  him.  .  .  .  [D]oing  something  intrinsically  re- 
grettable, because  the  only  alternative  involves  worse 
consequences,  is  a  necessity  in  every  profession."  Wil- 
LisTON,  Life  and  Law  271  (1940). 

Cf.  ABA  Opinions  111  (1938)  and  83  (1932). 

5.  See  ABA  Canon  11. 

6.  See  ABA  Canon  37. 

7.  See  ABA  Canons  6  and  37. 

"[A]n  attorney  must  not  accept  professional  employ- 
ment against  a  client  or  a  former  client  which  will,  or 
even  may  require  him  to  use  confidential  information 
obtained  by  the  attorney  in  the  course  of  his  professional 
relations  with  such  cUent  regarding  the  subject  matter 
of  the  employment  .  .  .  ."  ABA  Opinion  165   (1936). 

8.  See  ABA  Canon  37. 

"Confidential  communications  between  an  attorney 
and  his  client,  made  because  of  the  relationship  and  con- 
cerning the  subject-matter  of  the  attorney's  employment, 
are  generally  privileged  from  disclosure  without  the 
consent  of  the  client,  and  this  privilege  outlasts  the  at- 
torney's employment.  Canon  37."  ABA  Opinion  154 
(1936). 

9.  Cf.  ABA  Opinion  266  (1945). 

10.  See  ABA  Canon  37;  cf.  ABA  Canon  6. 

11.  "§6068.  .  .  It  is  the  duty  of  an  attorney: 

"(e)  To  maintain  inviolate  the  confidence,  and  at 
every  peril  to  himself  to  preserve  the  secrets,  of  his 
client."  Cal.  Business  and  Professions  Code  §6068 
(West  1962).  Virtually  the  same  provision  is  found  in 
the  Oregon  statutes.    Ore.  Rev.  Stats,  ch.  9  §9.460(5). 

"Communications  between  lawyer  and  client  are  privi- 
leged (WiGMORE  ON  Evidence,  3d  Ed.,  Vol.  8,  §§2290- 
2329).  The  modern  theory  underlying  the  privilege  is 
subjective  and  is  to  give  the  client  freedom  of  apprehen- 
sion in  consulting  his  legal  adviser  (ibid.,  §2290,  p.  548). 
The  privilege  applies  to  communications  made  in  seek- 
ing legal  advice  for  any  purpose  (ifiid.,  §2294,  p.  563). 
The  mere  circumstance  that  the  advice  is  given  without 
charge  therefor  does  not  nullify  the  privilege  {ibid., 
§2303)."    ABA  Opinion  216  (1941). 

"It  is  the  duty  of  an  attorney  to  maintain  the  confi- 
dence and  preserve  inviolate  the  secrets  of  his  client 
.  .  .  ."  ABA  Opinion  155  (1936). 

12.  See  ABA  Canon  11. 

"The  provision  respecting  employment  is  in  accord 
with  the  general  rule  announced  in  the  adjudicated  cases 


that  a  lawyer  may  not  make  use  of  knowledge  or  infor- 
mation acquired  by  him  through  his  professional  rela- 
tions with  his  client,  or  in  the  conduct  of  his  client's 
business,  to  his  own  advantage  or  profit  (7  C.J.S.,  §125, 
p.  958;  Healy  v.  Gray,  184  Iowa  111,  168  N.W.  222; 
Baumgardner  v.  Hudson,  D.C.  App.,  277  F.  552;  Good- 
rum  v.  Clement,  D.C.  App.,  277  F.  586)."  ABA  Opin- 
ion 250  (1943). 

13.  See  ABA  Opinion  111  (1938). 

14.  "[A  lawyer]  may  not  divulge  confidential  commu- 
nications, information,  and  secrets  imparted  to  him  by 
the  client  or  acquired  during  their  professional  relations, 
unless  he  is  authorized  to  do  so  by  the  client  (People  v. 
Ceroid,  265  111.  448,  107  N.E.  165,  178;  Murphy  v.  Riggs, 
238  Mich.  151,  213  N.W.  110,  112;  Opinion  of  this  Com- 
mittee, No.  91)."    ABA  Opinion  202  (1940). 

Cf.  ABA  Opinion  91  (1933). 

15.  "A  defendant  in  a  criminal  case  when  admitted 
to  bail  is  not  only  regarded  as  in  the  custody  of  his  bail, 
but  he  is  also  in  the  custody  of  the  law,  and  admission 
to  bail  does  not  deprive  the  court  of  its  inherent  power 
to  deal  with  the  person  of  the  prisoner.  Being  in  lawful 
custody,  the  defendant  is  guilty  of  an  escape  when  he 
gains  his  liberty  before  he  is  delivered  in  due  process  of 
law,  and  is  guilty  of  a  separate  offense  for  which  he  may 
be  punished.  In  failing  to  disclose  his  client's  where- 
abouts as  a  fugitive  under  these  circumstances  the  at- 
torney would  not  only  be  aiding  his  client  to  escape  trial 
on  the  charge  for  which  he  was  indicted,  but  would  like- 
wise be  aiding  him  in  evading  prosecution  for  the  addi- 
tional offense  of  escape. 

"It  is  the  opinion  of  the  committee  that  under  such 
circumstances  the  attorney's  knowledge  of  his  client's 
whereabouts  is  not  privileged,  and  that  he  may  be  dis- 
ciplined for  failing  to  disclose  that  information  to  the 
proper  authorities.  .  .  ."     ABA  Opinion  155  (1936). 

"We  held  in  Opinion  155  that  a  communication  by  a 
client  to  his  attorney  in  respect  to  the  future  commis- 
sion of  an  unlawful  act  or  to  a  continuing  wrong  is  not 
privileged  from  disclosure.  Public  policy  forbids  that 
the  relation  of  attorney  and  client  should  be  used  to 
conceal  wrongdoing  on  the  part  of  the  client. 

"When  an  attorney  representing  a  defendant  in  a 
criminal  case  applies  on  his  behalf  for  probation  or 
suspension  of  sentence,  he  represents  to  the  court,  by 
implication  at  least,  that  his  client  will  abide  by  the 
terms  and  conditions  of  the  court's  order.  When  that 
attorney  is  later  advised  of  a  violation  of  that  order,  it  is 
his  duty  to  advise  his  client  of  the  consequences  of  his 
act,  and  endeavor  to  prevent  a  continuance  of  the 
wrongdoing.  If  his  chent  thereafter  persists  in  violating 
the  terms  and  conditions  of  his  probation,  it  is  the  duty 
of  the  attorney  as  an  officer  of  the  court  to  advise  the 
proper  authorities  concerning  his  client's  conduct.  Such 
information,  even  though  coming  to  the  attorney  from 
the  client  in  the  course  of  his  professional  relations  with 
respect  to  other  matters  in  which  he  represents  the  de- 
fendant, is  not  privileged  from  disclosure.  .  .  ."    ABA 

See  ABA  Opinion  155  (1936). 

16.  ABA  Opinion  314  (1965)  indicates  that  a  lawyer 
must  disclose  even  the  confidences  of  his  clients  if  "the 
facts  in  the  attorney's  possession  indicate  beyond  rea- 
sonable doubt  that  a  crime  will  be  conmiitted." 

See  ABA  Opinions  155  (1936). 

17.  See  ABA  Canon  37  and  ABA  Opinion  202 
(1940). 

18.  Cf.  ABA  Opinion  250  (1943). 

19.  See  ABA  Canon  37  and  ABA  Opinions  202 
(1940)  and  19  (1930). 

"[T]he  adjudicated  cases  recognize  an  exception  to 
the  rule  [that  a  lawyer  shall  not  reveal  the  confidences 
of  his  client],  where  disclosure  is  necessary  to  protect 
the  attorney's  interests  arising  out  of  the  relation  of  at- 
torney and  client  in  which  disclosure  was  made. 

"The  exception  is  stated  in  Mechem  on  Agency,  2d 
Ed.,  Vol.  2,  §2313,  as  follows:  'But  the  attorney  may 
disclose  information  received  from  the  chent  when  it 
becomes  necessary  for  his  own  protection,  as  if  the  clieiit 
should  bring  an  action  against  the  attorney  for  negli- 
gence or  misconduct,  and  it  became  necessary  for  the 
attorney  to  show  what  his  instructions  were,  or  what 
was  the  nature  of  the  duty  which  the  client  expected  him 
to  perform.  So  if  it  became  necessary  for  the  attorney 
to  bring  an  action  against  the  client,  the  client's  privilege 
could  not  prevent  the  attorney  from  disclosing  what  was 
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essential  as  a  means  of  obtaining  or  defending  his  own 
rights.' 

"Mr.  Jones,  in  his  Commentaries  on  Evidence,  2d 
Ed.,  Vol.  5,  §2165,  states  the  exception  thus:  'It  has 
frequently  been  held  that  the  rule  as  to  privileged  com- 
munications does  not  apply  when  litigation  arises  be- 
tween attorney  and  client  to  the  extent  that  their  com- 
munications are  relevant  to  the  issue.  In  such  cases,  if 
the  disclosure  of  privileged  communications  becomes 
necessary  to  protect  the  attorney's  rights,  he  is  released 


from  those  obligations  of  secrecy  which  the  law  places 
upon  him.  He  should  not,  however,  disclose  more  than 
is  necessary  for  his  own  protection.  It  would  be  a  mani- 
fest injustice  to  allow  the  client  to  take  advantage  of  the 
rule  of  exclusion  as  to  professional  confidence  to  the 
prejudice  of  his  attorney,  or  that  it  should  be  carried 
to  the  extent  of  depriving  the  attorney  of  the  means  of 
obtaining  or  defending  his  own  rights.  In  such  cases  the 
attorney  is  exempted  from  the  obligations  of  secrecy.'  " 
ABA  Opinion  250  (1943). 


CANON  5 

A  Lawyer  Should  Exercise 

Independent  Professional 

Judgment  on  Behalf  of  a  Client 


ETHICAL  CONSIDERATIONS 


EC  5-1  The  professional  judgment  of  a  law- 
yer should  be  exercised,  within  the  bounds  of  the 
law,  solely  for  the  benefit  of  his  client  and  free 
of  compromising  influences  and  loyalties.'  Nei- 
ther his  personal  interests,  the  interests  of  other 
clients,  nor  the  desires  of  third  persons  should 
be  permitted  to  dilute  his  loyalty  to  his  client. 

Interests  of  a  Lawyer  That  May  Affect  His  Judg- 
ment 

EC  5-2  A  lawyer  should  not  accept  proffered 
employment  if  his  personal  interests  or  desires 
will,  or  there  is  a  reasonable  probability  that  they 
will,  affect  adversely  the  advice  to  be  given  ot 
services  to  be  rendered  the  prospective  client.' 
After  accepting  employment,  a  lawyer  carefully 
should  refrain  from  acquiring  a  property  right 
or  assuming  a  position  that  would  tend  to  make 
his  judgment  less  protective  of  the  interests  of  his 
client. 

EC  5-3  The  self-interest  of  a  lawyer  resulting 
from  his  ownership  of  property  in  which  his  cli- 
ent also  has  an  interest  or  which  may  affect  prop- 
erty of  his  client  may  interfere  with  the  exercise 
of  free  judgment  on  behalf  of  his  client.  If  such 
interference  would  occur  with  respect  to  a  pro- 
spective client,  a  lawyer  should  decline  employ- 
ment proffered  by  him.  After  accepting  em- 
ployment, a  lawyer  should  not  acquire  property 
rights  that  would  adversely  affect  his  professional 
judgment  in  the  representation  of  his  client. 
Even  if  the  property  interests  of  a  lawyer  do  not 
presently  interfere  with  the  exercise  of  his  inde- 
pendent judgment,  but  the  likelihood  of  inter- 
ference can  reasonably  be  foreseen  by  him,  a 
lawyer  should  explain  the  situation  to  his  client 
and  should  decline  employment  or  withdraw  un- 
less the  client  consents  to  the  continuance  of  the 
relationship  after  full  disclosure.  A  lawyer 
should  not  seek  to  persuade  his  client  to  permit 
him  to  invest  in  an  undertaking  of  his  client  nor 
make  improper  use  of  his  professional  relation- 
ship to  influence  his  client  to  invest  in  an  enter- 
prise in  which  the  lawj'er  is  interested. 
EC  5-4  If,  in  the  course  of  his  representation 
of  a  client,  a  lawyer  is  permitted  to  receive  from 
his  client  a  beneficial  ownership  in  publication 
rights  relating  to  the  subject  matter  of  the  em- 


ployment, he  may  be  tempted  to  subordinate  the 
interests  of  his  client  to  his  own  anticipated  pe- 
cuniary gain.  For  example,  a  lawyer  in  a  crimi- 
nal case  who  obtains  from  his  client  television, 
radio,  motion  picture,  newspaper,  magazine, 
book,  or  other  publication  rights  with  respect  to 
the  case  may  be  influenced,  consciously  or  un- 
consciously, to  a  course  of  conduct  that  will  en- 
hance the  value  of  his  publication  rights  to  the 
prejudice  of  his  client.  To  prevent  these  po- 
tentially differing  interests,  such  arrangements 
should  be  scrupulously  avoided  prior  to  the  ter- 
mination of  all  aspects  of  the  matter  giving  rise 
to  the  employment,  even  though  his  employment 
has  previously  ended. 

EC  5-5  A  lawyer  should  not  suggest  to  his  cli- 
ent that  a  gift  be  made  to  himself  or  for  his 
benefit.  If  a  lawyer  accepts  a  gift  from  his  cli- 
ent, he  is  peculiarly  susceptible  to  the  charge 
that  he  unduly  influenced  or  over-reached  the 
client.  If  a  client  voluntarily  offers  to  make  a 
gift  to  his  lawyer,  the  lawyer  may  accept  the 
gift,  but  before  doing  so,  he  should  urge  that  his 
client  secure  disinterested  advice  from  an  inde- 
pendent, competent  person  who  is  cognizant  of 
all  the  circumstances.^  Other  than  in  excep- 
tional circumstances,  a  lawyer  should  insist  that 
an  instrument  in  which  his  client  desires  to  name 
him  beneficially  be  prepared  by  another  lawyer 
selected  by  the  client.' 

EC  5-6  A  lawyer  should  not  consciously  in- 
fluence a  client  to  name  him  as  executor,  trustee, 
or  lawyer  in  an  instrument.  In  those  cases  where 
a  client  wishes  to  name  his  lawyer  as  such, 
care  should  be  taken  by  the  lawyer  to  avoid  even 
the  appearance  of  impropriety." 
EC  5-7  The  possibility  of  an  adverse  effect 
upon  the  exercise  of  free  judgment  by  a  lawyer 
on  behalf  of  his  client  during  litigation  generally 
makes  it  undesirable  for  the  lawyer  to  acquire 
a  proprietary  interest  in  the  cause  of  his  client  or 
otherwise  to  become  financially  interested  in  the 
outcome  of  the  litigation."  However,  it  is  not 
improper  for  a  lawyer  to  protect  his  right  to  col- 
lect a  fee  for  his  services  by  the  assertion  of 
legally  permissible  liens,  even  though  by  doing 
so  he  may  acquire  an  interest  in  the  outcome  of 
litigation.     Although  a  contingent  fee  arrange- 
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menf  gives  a  lawyer  a  financial  interest  in  the 
outcome  of  litigation,  a  reasonable  contingent 
fee  is  permissible  in  civil  cases  because  it  may 
be  the  only  means  by  which  a  layman  can  obtain 
the  services  of  a  lawyer  of  his  choice.  But  a  law- 
yer, because  he  is  in  a  better  position  to  evaluate 
a  cause  of  action,  should  enter  into  a  contingent 
fee  arrangement  only  in  those  instances  where 
the  arrangement  will  be  beneficial  to  the  client. 
EC  5-8  A  financial  interest  in  the  outcome  of 
litigation  also  results  if  monetary  advances  are 
made  by  the  lawyer  to  his  client.*  Although  this 
assistance  generally  is  not  encouraged,  there  are 
instances  when  it  is  not  improper  to  make  loans 
to  a  client.  For  example,  the  advancing  or 
guaranteeing  of  payment  of  the  costs  and  ex- 
penses of  litigation  by  a  lawyer  may  be  the  only 
way  a  client  can  enforce  his  cause  of  action,'  but 
the  ultimate  liability  for  such  costs  and  expenses 
must  be  that  of  the  client. 

EC  5-9  Occasionally  a  lawyer  is  called  upon 
to  decide  in  a  particular  case  whether  he  will  be 
a  witness  or  an  advocate.  If  a  lawyer  is  both 
counsel  and  witness,  he  becomes  more  easily  im- 
peachable for  interest  and  thus  may  be  a  less 
effective  witness.  Conversely,  the  opposing 
counsel  may  be  handicapped  in  challenging  the 
credibility  of  the  lawyer  when  the  lawyer  also 
appears  as  an  advocate  in  the  case.  An  advo- 
cate who  becomes  a  witness  is  in  the  unseemly 
and  ineffective  position  of  arguing  his  own  credi- 
bility. The  roles  of  an  advocate  and  of  a  wit- 
ness are  inconsistent;  the  function  of  an  advo- 
cate is  to  advance  or  argue  the  cause  of  another, 
while  that  of  a  witness  is  to  state  facts  objec- 
tively. 

EC  5-10  Problems  incident  to  the  lawyer- 
witness  relationship  arise  at  different  stages;  they 
relate  either  to  whether  a  lawyer  should  accept 
employment  or  should  withdraw  from  employ- 
ment." Regardless  of  when  the  problem  arises, 
his  decision  is  to  be  governed  by  the  same  basic 
considerations.  It  is  not  objectionable  for  a 
lawyer  who  is  a  potential  witness  to  be  an  advo- 
cate if  it  is  unlikely  that  he  will  be  called  as  a 
witness  because  his  testimony  would  be  merely 
cumulative  or  if  his  testimony  will  relate  only 
to  an  uncontested  issue."^  In  the  exceptional 
situation  where  it  will  be  manifestly  unfair  to 
the  client  for  the  lawyer  to  refuse  employment 
or  to  withdraw  when  he  will  likely  be  a  witness 
on  a  contested  issue,  he  may  serve  as  advocate 
even  though  he  may  be  a  witness."  In  making 
such  decision,  he  should  determine  the  personal 
or  financial  sacrifice  of  the  client  that  may  result 
from  his  refusal  of  employment  or  withdrawal 
therefrom,  the  materiality  of  his  testimony,  and 
the  effectiveness  of  his  representation  in  view  of 
his  personal  involvement.  In  weighing  these 
factors,  it  should  be  clear  that  refusal  or  with- 
drawal will  impose  an  unreasonable  hardship 
upon  the  client  before  the  lawyer  accepts  or  con- 
tinues the  employment."  Where  the  question 
arises,  doubts  should  be  resolved  in  favor  of  the 
lawyer  testifying  and  against  his  becoming  or 
continuing  as  an  advocate." 
EC  5-11     A  lawyer  should  not  permit  his  per- 


sonal interests  to  influence  his  advice  relative  to 
a  suggestion  by  his  client  that  additional  counsel 
be  employed.'^  In  like  manner,  his  personal  in- 
terests should  not  deter  him  from  suggesting  that 
additional  counsel  be  employed;  on  the  con- 
trary, he  should  be  alert  to  the  desirability  of 
recommending  additional  counsel  when,  in  his 
judgment,  the  proper  representation  of  his  client 
requires  it.  However,  a  lawyer  should  advise 
his  client  not  to  employ  additional  counsel  sug- 
gested by  the  client  if  the  lawyer  believes  that 
such  employment  would  be  a  disservice  to  the 
client,  and  he  should  disclose  the  reasons  for  his 
belief. 

EC  5-12  Inability  of  co-counsel  to  agree  on  a 
matter  vital  to  the  representation  of  their  client 
requires  that  their  disagreement  be  submitted  by 
them  jointly  to  their  client  for  his  resolution, 
and  the  decision  of  the  client  shall  control  the 
action  to  be  taken." 

EC  5-13  A  lawyer  should  not  maintain  mem- 
bership in  or  be  influenced  by  any  organization 
of  employees  that  undertakes  to  prescribe,  di- 
rect, or  suggest  when  or  how  he  should  fulfill  his 
professional  obligations  to  a  person  or  organi- 
zation that  employs  him  as  a  lawyer.  Although 
it  is  not  necessarily  improper  for  a  lawyer  em- 
ployed by  a  corporation  or  similar  entity  to  be 
a  member  of  an  organization  of  employees,  he 
should  be  vigilant  to  safeguard  his  fidelity  as  a 
lawyer  to  his  employer,  free  from  outside  influ- 
ences. 

Interests  of  Multiple  Clients 

EC  5-14  Maintaining  the  independence  of 
professional  judgment  required  of  a  lawyer  pre- 
cludes his  acceptance  or  continuation  of  employ- 
ment that  will  adversely  affect  his  judgment  on 
behalf  of  or  dilute  his  loyalty  to  a  client."  This 
problem  arises  whenever  a  law^'er  is  asked  to 
represent  two  or  more  clients  who  may  have  dif- 
fering interests,  whether  such  interests  be  con- 
flicting, inconsistent,  diverse,  or  otherwise  dis- 
cordant." 

EC  5-15  If  a  lav/yer  is  requested  to  undertake 
or  to  continue  representation  of  multiple  clients 
having  potentially  differing  interests,  he  must 
weigh  carefully  the  possibility  that  his  judgment 
may  be  impaired  or  his  loyalty  divided  if  he  ac- 
cepts or  continues  the  employment.  He  should 
resolve  all  doubts  against  the  propriety  of  the 
representation.  A  lawyer  should  never  repre- 
sent in  litigation  multiple  clients  with  differing 
interests;"  and  there  are  few  situations  in  which 
he  would  be  justified  in  representing  in  litigation 
multiple  clients  with  potentially  differing  inter- 
ests. If  a  lawyer  accepted  such  employment 
and  the  interests  did  become  actually  differing, 
he  would  have  to  withdraw  from  employment 
with  likelihood  of  resulting  hardship  on  the  cli- 
ents; and  for  this  reason  it  is  preferable  that  he 
refuse  the  employment  initially.  On  the  other 
hand,  there  are  many  instances  in  which  a  lawyer 
may  properly  serve  multiple  clients  having  po- 
tentially differing  interests  in  matters  not  involv- 
ing litigation.  If  the  interests  vary  only  slightly, 
it  is  generally  likely  that  the  lawyer  will  not  be 
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subjected  to  an  adverse  influence  and  that  he 
can  retain  his  independent  judgment  on  behalf 
of  each  client;  and  if  the  interests  become  dif- 
fering, withdrawal  is  less  likely  to  have  a  disrup- 
tive effect  upon  the  causes  of  his  clients. 

EC  5-16     In  those  instances  in  which  a  lawyer 
is  justified  in  representing  two  or  more  clients 
having  diifering  interests,  it  is  nevertheless  es- 
sential that  each  client  be  given  the  opportunity 
to  evaluate  his  need  for  representation  free  of 
any  potential  conflict  and  to  obtain  other  counsel 
if  he  so  desires.""    Thus  before  a  lawyer  may  rep- 
resent multiple  clients,  he  should  explain  fully 
to  each  client  the  implications  of  the  common 
representation  and  should  accept  or  continue 
employment  only   if  the  clients  consent."     If 
there  are  present  other  circumstances  that  might 
cause  any  of  the  multiple  clients  to  question  the 
undivided  loyalty  of  the  lawyer,  he  should  also 
advise  all  of  the  clients  of  those  circumstances."" 
EC  5-17     Typically  recurring  situations  involv- 
ing potentially  diflfering  interests  are  those  in 
which  a  lawyer  is  asked  to  represent  co-defend- 
ants in  a  criminal  case,  co-plaintiff's  in  a  personal 
injury  case,  an  insured  and  his  insurer,^  and 
beneficiaries    of    the    estate    of    a    decedent. 
Whether  a  lawyer  can  fairly  and  adequately  pro- 
tect the  interests  of  multiple  clients  in  these  and 
similar  situations  depends  upon  an  analysis  of 
each  case.    In  certain  circumstances,  there  may 
exist  little  chance  of  the  judgment  of  the  lawyer 
being  adversely  affected  by  the  slight  possibility 
that  the  interests  will  become  actually  differing; 
in  other  circumstances,  the  chance  of  adverse 
effect  upon  his  judgment  is  not  unlikely. 
EC  5-18     A  lawyer  employed  or  retained  by  a 
corporation  or  similar  entity  owes  his  allegiance 
to  the  entity  and  not  to  a  stockholder,  director, 
oflicer,  employee,  representative,  or  other  person 
connected  with  the  entity.     In  advising  the  en- 
tity, a  lawyer  should  keep  paramount  its  inter- 
ests and  his  professional  judgment  should  not 
be  influenced  by  the  personal  desires  of  any  per- 
son or  organization.    Occasionally  a  lawyer  for 
an  entity  is  requested  by  a  stockholder,  director, 
officer,  employee,  representative,  or  other  person 
connected  with  the  entity  to  represent  him  in  an 
individual  capacity;  in  such  case  the  lawyer  may 
serve  the  individual  only  if  the  lawyer  is  con- 
vinced that  differing  interests  are  not  present. 
EC  5-19     A  lawyer  may  represent  several  cli- 
ents whose  interests  are  not  actually  or  poten- 
tially differing.    Nevertheless,  he  should  explain 
any  circumstances  that  might  cause  a  client  to 
question  his  undivided  loyalty."*    Regardless  of 
the  belief  of  a  lawyer  that  he  may  properly  rep- 
resent multiple  clients,  he  must  defer  to  a  client 
who   holds   the   contrary  belief   and  withdraw 
from  representation  of  that  client. 
EC  5-20     A  lawyer  is  often  asked  to  serve  as 
an  impartial  arbitrator  or  mediator  in  matters 
which  involve  present  or  former  clients.     He 
may  serve  in  either  capacity  if  he  first  discloses 
such  present  or  former  relationships.     After  a 
lawyer  has  undertaken  to  act  as  an  impartial 
arbitrator  or  mediator,  he  should  not  thereafter 


represent  in  the  dispute  any  of  the  parties  in- 
volved. 

Desires  of  Third  Persons 

EC  5-21  The  obligation  of  a  lawyer  to  exer- 
cise professional  judgment  solely  on  behalf  of 
his  client  requires  that  he  disregard  the  desires 
of  others  that  might  impair  his  free  judgment. °° 
The  desires  of  a  third  person  will  seldom  ad- 
versely affect  a  lawyer  unless  that  person  is  in 
a  position  to  exert  strong  economic,  political,  or 
social  pressures  upon  the  lawyer.  These  influ- 
ences are  often  subtle,  and  a  lawyer  must  be  alert 
to  their  existence.  A  lawyer  subjected  to  outside 
pressures  should  make  full  disclosure  of  them 
to  his  client;"^  and  if  he  or  his  client  believes  that 
the  effectiveness  of  his  representation  has  been 
or  will  be  impaired  thereby,  the  lawyer  should 
take  proper  steps  to  withdraw  from  representa- 
tion of  his  client. 

EC  5-22  Economic,  political,  or  social  pres- 
sures by  third  persons  are  less  likely  to  impinge 
upon  the  independent  judgment  of  a  lawyer  in  a 
matter  in  which  he  is  compensated  directly  by 
his  client  and  his  professional  work  is  exclu- 
sively with  his  client.  On  the  other  hand,  if  a 
lawyer  is  compensated  from  a  source  other  than 
his  client,  he  may  feel  a  sense  of  responsibility  to 
someone  other  than  his  client. 
EC  5-23  A  person  or  organization  that  pays 
or  furnishes  lawyers  to  represent  others  pos- 
sesses a  potential  power  to  exert  strong  pressures 
against  the  independent  judgment  of  those  law- 
yers. Some  employers  may  be  interested  in  fur- 
thering their  own  economic,  political,  or  social 
goals  without  regard  to  the  professional  responsi- 
bility of  the  lawyer  to  his  individual  client. 
Others  may  be  far  more  concerned  with  estab- 
lishment or  extension  of  legal  principles  than  in 
the  immediate  protection  of  the  rights  of  the 
lawyer's  individual  client.  On  some  occasions, 
decisions  on  priority  of  work  maybe  made  by  the 
employer  rather  than  the  lawyer  with  the  result 
that  prosecution  of  work  already  undertaken  for 
clients  is  postponed  to  their  detriment.  Simi- 
larly, an  employer  may  seek,  consciously  or  un- 
consciously, to  further  its  own  economic  inter- 
ests through  the  action  of  the  lawyers  employed 
by  it.  Since  a  lawyer  must  always  be  free  to 
exercise  his  professional  judgment  without  re- 
gard to  the  interests  or  motives  of  a  third  person, 
the  lawyer  who  is  employed  by  one  to  represent 
another  must  constantly  guard  against  erosion 
of  his  professional  freedom.'" 
EC  5-24  To  assist  a  lawyer  in  preserving  his 
professional  independence,  a  number  of  courses 
are  available  to  him.  For  example,  a  lawyer 
should  not  practice  with  or  in  the  form  of  a  pro- 
fessional legal  corporation,  even  though  the  cor- 
porate forni  is  permitted  by  law,"*  if  any  director, 
officer,  or  stockholder  of  it  is  a  non-lawyer.  Al- 
though a  lawyer  may  be  employed  by  a  business 
corporation  with  non-lawyers  serving  as  direc- 
tors or  officers,  and  they  necessarily  have  the 
right  to  make  decisions  of  business  policy,  a  law- 
yer must  decline  to  accept  direction  of  his  pro- 
fessional judgment  from  any  layman.  Various 
types  of  legal  aid  offices  are  administered  by 
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boards  of  directors  composed  of  lawyers  and 
laymen.  A  lawyer  should  not  accept  employ- 
ment from  such  an  organization  unless  the 
board  sets  only  broad  policies  and  there  is  no 
interference  in  the  relationship  of  the  lawyer  and 
the  individual  client  he  serves.  Where  a  lawyer 
is  employed  by  an  organization,  a  written  agree- 
ment that  defines  the  relationship  between  him 
and  the  organization  and  provides  for  his  inde 


DR  5-101  Refusing  Employment  When  the  In- 
terests of  the  Lawyer  May  Impair  His 
Independent  Professional  Judgment. 

(A)  Except  with  the  consent  of  his  client  after  full 
disclosure,  a  lawyer  shall  not  accept  employ- 
ment if  the  exercise  of  his  professional  judg- 
ment on  behalf  of  his  client  will  be  or  rea- 
sonably may  be  affected  by  his  own  financial, 
business,  property,  or  personal  interests.^ 

(B)  A  lawyer  shall  not  accept  employment  in  con- 
templated or  pending  Utigation  if  he  knows 
or  it  is  obvious  that  he  or  a  lawyer  in  his 
firm  ought  to  be  called  as  a  witness,  except 
that  he  may  undertake  the  employment  and 
he  or  a  lawyer  in  his  firm  may  testify: 

( 1 )  If  the  testimony  will  relate  solely  to  an 
uncontested  matter. 

(2)  If  the  testimony  will  relate  solely  to  a 
matter  of  formality  and  there  is  no  rea- 
son to  believe  that  substantial  evidence 
will  be  offered  in  opposition  to  the  testi- 
mony. 

(3)  If  the  testimony  will  relate  solely  to  the 
nature  and  value  of  legal  services  ren- 
dered in  the  case  by  the  lawyer  or  his 
firm  to  the  client. 

(4)  As  to  any  matter,  if  refusal  would  work 
a  substantial  hardship  on  the  client  be- 
cause of  the  distinctive  value  of  the  law- 
year  or  his  firm  as  counsel  in  the  particu- 
lar case. 

DR  5-102  Withdrawal  as  Counsel  When  the  Law- 
yer Becomes  a  Witness.^" 

(A)  If,  after  undertaking  employment  in  contem- 
plated or  pending  litigation,  a  lawyer  learns 
or  it  is  obvious  that  he  or  a  lawyer  in  his  firm 
ought  to  be  called  as  a  witness  on  behalf  of 
his  client,  he  shall  withdraw  from  the  con- 
duct of  the  trial  and  his  firm,  if  any,  shall  not 
continue  representation  in  the  trial,  except  that 
he  may  continue  the  representation  and  he  or 
a  lawyer  in  his  firm  may  testify  in  the  circum- 
stances enumerated  in  DR  5-101  (B)  (1) 
through   (4). 

(B)  If,  after  undertaking  employment  in  contem- 
plated or  pending  litigation,  a  lawyer  learns 
or  it  is  obvious  that  he  or  a  lawyer  in  his  firm 
may  be  called  as  a  witness  other  than  on  be- 
half of  his  client,  he  may  continue  the  repre- 
sentation until  it  is  apparent  that  his  testimony 
is  or  may  be  prejudicial  to  his  client.^^ 

DR  5-103  Avoiding  Acquisition  of  Interest  in  Liti- 
gation. 

(A)  A  lawyer  shall  not  acquire  a  proprietary  inter- 
est in  the  cause  of  action  or  subject  matter  of 
litigation  he  is  conducting  for  a  client,^^  except 
that  he  may: 

( 1 )  Acquire  a  lien  granted  by  law  to  secure 
his  fee  or  expenses. 

(2)  Contract  with  a  client  for  a  reasonable 
contingent  fee  in  a  civil  case.''' 

(B)  While  representing  a  client  in  connection  with 
contemplated  or  pending  litigation,  a  lawyer 
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(B) 


pendence  is  desirable  since  it  may  serve  to  pre- 
vent misunderstanding  as  to  their  respective 
roles.  Although  other  innovations  in  the  means 
of  supplying  legal  counsel  may  develop,  the  re- 
sponsibility of  the  lawyer  to  maintain  his  profes- 
sional independence  remains  constant,  and  the 
legal  profession  must  insure  that  changing  cir- 
cumstances do  not  result  in  loss  of  the  profes- 
sional independence  of  the  lawyer. 
DISCIPLINARY  RULES 

shall  not  advance  or  guarantee  financial  as- 
sistance to  his  client,^'  except  that  a  lawyer 
may  advance  or  guarantee  the  expenses  of  liti- 
gation, including  court  costs,  expenses  of  in- 
vestigation, expenses  of  medical  examination, 
and  costs  of  obtaining  and  presenting  evidence, 
provided  the  client  remains  ulitmately  liable 
for  such  expenses. 

5-104     Limiting    Business    Relations    with    a 

Client. 
A  lawyer  shall  not  enter  into  a  business  trans- 
action with  a  client  if  they  have  differing  in- 
terests therein  and  if  the  client  expects  the 
lawyer  to  exercise  his  professional  judgment 
therein  for  the  protection  of  the  client,  unless 
the  client  has  consented  after  full  disclosure. 
Prior  to  conclusion  of  all  aspects  of  the  matter 
giving  rise  to  his  employment,  a  lawyer  shall 
not  enter  into  any  arrangement  or  understand- 
ing with  a  client  or  a  prospective  client  by 
which  he  acquires  an  interest  in  publication 
rights  with  respect  to  the  subject  matter  of  his 
employment  or  proposed  employment. 

5-105  Refusing  to  Accept  or  Continue  Em- 
ployment if  the  Interests  of  Another 
Client  May  Impair  the  Independent 
Professional  Judgment  of  the  Lawyer. 
A  lawyer  shall  decline  proffered  employment 
if  the  exercise  of  his  independent  professional 
judgment  in  behalf  of  a  client  will  be  or  is 
likely  to  be  adversely  affected  by  the  ac- 
ceptance of  the  proffered  employment,'^  or  if 
it  would  be  likely  to  involve  him  in  repre- 
senting differing  interests,  except  to  the  extent 
permitted  under  DR  5-105(C).'' 
A  lawyer  shall  not  continue  multiple  employ- 
ment if  the  exercise  of  his  independent  pro- 
fessional judgment  in  behalf  of  a  client  will 
be  or  is  likely  to  be  adversely  affected  by  his 
representation  of  another  client,  or  if  it  would 
be  likely  to  involve  him  in  representing  dif- 
fering interests,  except  to  the  extent  permitted 
under  DR  5-105 (C).'' 

In  the  situations  covered  by  DR  5-105  ( A )  and 
(B),  a  lawyer  may  represent  multiple  clients 
if  it  is  obvious  that  he  can  adequately  repre- 
sent the  interest  of  each  and  if  each  consents 
to  the  representation  after  full  disclosure  of 
the  possible  effect  of  such  representation  on 
the  exercise  of  his  independent  professional 
judgment  on  behalf  of  each. 
If  a  lawyer  is  required  to  decline  employment 
or  to  withdraw  from  employment  under  a 
Disciplinary  Rule,  no  partner,  or  associate,  or 
any  other  lawyer  affiliated  with  him  or  his 
firm,  may  accept  or  continue  such  employment. 

5-106  Settling  Similar  Claims  of  Clients.'' 
A  lawyer  who  represents  two  or  more  clients 
shall  not  make  or  participate  in  the  making  of 
an  aggregate  settlement  of  the  claims  of  or 
against  his  clients,  unless  each  client  has  con- 
sented to  the  settlement  after  being  advised  of 
the  existence  and  nature  of  all  the  claims  in- 
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volved  in  the  proposed  settlement,  of  the  total 
amount  of  the  settlement,  and  of  the  partici- 
pation of  each  person  in  the  settlement. 

DR  5-107     Avoiding  Influence  by  Others  Than  the 
Client. 

( A )  Except  with  the  consent  of  his  client  after  full 
disclosure,  a  lawyer  shall  not: 

( 1 )  Accept  compensation  for  his  legal  services 
from  one  other  than  his  client. 

( 2 )  Accept  from  one  other  than  his  client  any 
thing  of  value  related  to  his  representa- 
tion of  or  his  employment  by  his  client.'' 

(B )  A  lawyer  shall  not  permit  a  person  who  recom- 
mends, employs,  or  pays  him  to  render  legal 
services  for  another  to  direct  or  regulate  his 


professional  judgment  in  rendering  such  legal 
services." 
( C )    A  lawyer  shall  not  practice  with  or  in  the  iprm 
of  a  professional  corporation  or  association  ats^ 
thorized  to  practice  law  for  a  profit,  if: 

( 1 )  A  non-lawyer  owns  any  interest  therein," 
except  that  a  fiduciary  representative  of 
the  estate  of  a  lawyer  may  hold  the  stock 
or  interest  of  the  lawyer  for  a  reasonable 
time  during  administration; 

(2)  A  non-lawyer  is  a  corporate  director  or 
officer  thereof ;'°  or 

(3)  A  non-lawyer  has  the  right  to  direct  or 
control  the  professional  judgment  of  a 
lawyer." 


NOTES 


1.  CI.  ABA  Canon  35. 

"[A  lawyer's]  fiduciary  duty  is  of  the  highest  order 
and  he  must  not  represent  interests  adverse  to  those  of 
the  client.  It  is  true  that  because  of  his  professional  re- 
sponsibility and  the  confidence  and  trust  which  his  client 
may  legitimately  repose  in  him,  he  must  adhere  to  a  high 
standard  of  honesty,  integrity  and  good  faith  in  dealing 
with  his  client.  He  is  not  permitted  to  take  advantage 
of  his  position  or  superior  knowledge  to  impose  upon 
the  cUent;  nor  to  conceal  facts  or  law,  nor  in  any  way 
deceive  him  without  being  held  responsible  therefor." 
Smoot  V.  Lund,  13  Utah  2d  168,  172,  369  P.2d  933,  936 
(1962). 

"When  a  cUent  engages  the  services  of  a  lawyer  in  a 
given  piece  of  business  he  is  entitled  to  feel  that,  until 
that  business  is  finally  disposed  of  in  some  manner,  he 
has  the  undivided  loyalty  of  the  one  upon  whom  he 
looks  as  his  advocate  and  champion.  If,  as  in  this  case, 
he  is  sued  and  his  home  attached  by  his  own  attorney, 
who  is  representing  him  in  another  matter,  all  feeling  of 
loyalty  is  necessarily  destroyed,  and  the  profession  is 
exposed  to  the  charge  that  it  is  interested  only  in  money." 
Grievance  Comm.  v.  Rattner,  152  Conn.  59,  65,  203 
A.2d  82,  84  (1964). 

"One  of  the  cardinal  principles  confronting  every  at- 
torney in  the  representation  of  a  client  is  the  requirement 
of  complete  loyalty  and  service  in  good  faith  to  the  best 
of  his  ability.  In  a  criminal  case  the  cUent  is  entitled  to 
a  fair  trial,  but  not  a  perfect  one.  These  are  fundamen- 
tal requirements  of  due  process  under  the  Fourteenth 
Amendment.  .  .  .  The  same  principles  are  applicable  in 
Sixth  Amendment  cases  (not  pertinent  herein)  and  sug- 
gest that  an  attorney  should  have  no  conflict  of  interest 
and  that  he  must  devote  his  full  and  faithful  efforts 
toward  the  defense  of  his  client."  Johns  v.  Smyth,  176 
F.  Supp.  949,  952  (E.D.  Va.  1959),  modified.  United 
States  ex  rel.  Wilkins  v.  Banmiller,  205  F.  Supp.  123, 
128  n.  5  (E.D.  Pa.  1962),  aff'd,  325  F.2d  514  (3d  Cir. 
1963),  cerl.  denied,  379  U.S.  847,  13  L.Ed.  2d  51,  85 
S.Ct.  87  (1964). 

2.  "Attorneys  must  not  allow  their  private  interests  to 
conflict  with  those  of  their  clients.  .  .  .  They  owe  their 
entire  devotion  to  tiie  interests  of  their  clients."  United 
States  v.  Anonymous,  215  F.  Supp.  Ill,  113  (E.D.  Tenn. 
1963). 

"[T]he  court  [below]  concluded  that  a  firm  may  not 
accept  any  action  against  a  person  whom  they  are  pres- 
ently representing  even  though  there  is  no  relationship 
between  the  two  cases.  In  arriving  at  this  conclusion, 
the  court  cites  an  opinion  of  the  Committee  on  Profes- 
sional Ethics  of  the  New  York  County  Lawyers'  Associa- 
tion which  stated  in  part:  'While  under  the  circumstances 
*  *  *  there  may  be  no  actual  conflict  of  interest  *  *  * 
"maintenance  of  public  confidence  in  the  Bar  requires 
an  attorney  who  has  accepted  representation  of  a  client 
to  decline,  while  representing  such  client,  any  employ- 
ment from  an  adverse  party  in  any  matter  even  though 
wholly  unrelated  to  the  original  retainer,"  See  Question 
and  Answer  No.  350,  N.Y.  County  L.  Ass'n,  Questions 
and  Answer  No.  450  (June  21,  1956).'"  Grievance 
Comm.  v.  Rattner,  152  Conn.  59,  65,  203  A.2d  82,  84 
(1964). 

3.  "Courts  of  equity  will  scrutinize  with  jealous 
vigilance  transactions  between  parties  occupying  fidu- 
ciary relations  toward  each  other.  ...  A  deed  will  not 
be  held  invalid,  however,  if  made  by  the  grantor  with  full 
knowledge  of  its  nature  and  effect,  and  because  of  the 


deliberate,  voluntary  and  intelligent  desire  of  the  grantor. 
.  .  .  Where  a  fiduciary  relation  exists,  the  burden  of  proof 
is  on  the  grantee  or  beneficiary  of  an  instrument  exe- 
cuted during  the  existence  of  such  relationship  to  show 
the  fairness  of  the  transaction,  that  it  was  equitable  and 
just  and  that  it  did  not  proceed  from  undue  influence. 
.  .  .  The  same  rule  has  application  where  an  attorney 
engages  in  a  transaction  with  a  client  during  the  existence 
of  the  relation  and  is  benefited  thereby.  .  .  .  Conversely, 
an  attorney  is  not  prohibited  from  deahng  with  his  client 
or  buying  his  property,  and  such  contracts,  if  open,  fair 
and  honest,  when  deliberately  made,  are  as  valid  as  con- 
tracts between  other  parties.  .  .  .  [Ijmportant  factors 
in  determining  whether  a  transaction  is  fair  include  a 
showing  by  the  fiduciary  (1)  that  he  made  a  full  and 
frank  disclosure  of  all  the  relevant  information  that  he 
had;  (2)  that  the  consideration  was  adequate;  and  (3) 
that  the  principal  had  independent  advice  before  com- 
pleting the  transaction."  McFail  v.  Braden,  19  111.  2d 
108,  117-18,  166  N.E.  2d  46,  52  (1960). 

4.  See  State  ex  rel.  Nebraska  State  Bar  Ass'n  v.  Rich- 
ards, 165  Neb.  80,  94-95,  84  N.W.  2d  136,  146  (1957). 

5.  See  ABA  Canon  9. 

6.  See  ABA  Canon  10. 

7.  See  Code  of  Professional  RESPONSiBn,iTY,  EC 
2-20. 

8.  See  ABA  Canon  42. 

9.  "Rule  3a.  .  .  .  A  member  of  the  State  Bar  shall 
not  directly  or  indirectly  pay  or  agree  to  pay,  or  repre- 
sent or  sanction  the  representation  that  he  will  pay, 
medical,  hospital  or  nursing  bills  or  other  personal  ex- 
penses incurred  by  or  for  a  chant,  prospective  or  existing; 
provided  this  rule  shall  not  prohibit  a  member: 

"(1)  with  the  consent  of  the  client,  from  paying  or 
agreeing  to  pay  to  third  persons  such  expenses  from 
funds  collected  or  to  be  collected  for  the  chent;  or 

(2)  after  he  has  been  employed,  from  lending  money 
to  his  client  upon  the  client's  promise  in  writing  to  repay 
such  loan;  or 

(3)  from  advancing  the  costs  of  prosecuting  or  de- 
fending a  claim  or  action.  Such  costs  within  the  mean- 
ing of  this  subparagraph  (3)  include  all  taxable  costs  or 
disbursements,  costs  or  investigation  and  costs  of  ob- 
taining and  presenting  evidence."  Cal.  Business  and 
Professions  Code  §6076  (West  Supp.  1967). 

10.  "When  a  lawyer  knows,  prior  to  trial,  that  he  will 
be  a  necessary  witness,  except  as  to  merely  formal  mat-, 
ters  such  as  identification  or  custody  of  a  document  or 
the  like,  neither  he  nor  his  firm  or  associates  should  con- 
duct the  trial.  If,  during  the  trial,  he  discovers  that  the 
ends  of  justice  require  his  testimony,  he  should,  from 
that  point  on,  if  feasible  and  not  prejudicial  to  his  client's 
case,  leave  further  conduct  of  the  trial  to  other  counsel. 
If  circumstances  do  not  permit  withdrawal  from  the 
conduct  of  the  trial,  the  lawyer  should  not  argue  the 
credibility  of  his  own  testimony."  A  Code  a)  Trial  Con- 
duct: Promulgated  by  the  American  College  of  Trial 
Lawyers,  43  A.B.A.J.  223,  224-25  (1957). 

11.  Cf.  Canon  19:  "When  a  lawyer  is  a  witness  for 
his  client,  except  as  to  merely  formal  matters,  such  as 
the  attestation  or  custody  of  an  instrument  and  the  Hke, 
he  should  leave  the  trial  of  the  case  to  other  counsel." 

12.  "It  is  the  general  rule  that  a  lawyer  may  not  testify 
in  litigation  in  which  he  is  an  advocate  unless  circuni- 
stances  arise  which  could  not  be  anticipated  and  it  is 
necessary  to  prevent  a  miscarriage  of  justice.  In  those 
rare  cases  where  the  testimony  of  an  attorney  is  needed 
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to  protect  his  client's  interests,  it  is  not  only  proper  but 
mandatory  that  it  be  forthcoming."  Schwartz  v.  Wen- 
ger,  267  Minn.  40,  43-44,  124  N.W.  2d  489,  492  (1963). 

13.  "The  great  weight  of  authority  in  this  country 
holds  that  the  attorney  who  acts  as  counsel  and  witness, 
in  behalf  of  his  client,  in  the  same  cause  on  a  material 
matter,  not  of  a  merely  formal  character,  and  not  in  an 
emergency,  but  having  knowledge  that  he  would  be  re- 
quired to  be  a  witness  in  ample  time  to  have  secured 
other  counsel  and  given  up  his  service  in  the  case,  vio- 
lates a  highly  important  provision  of  the  Code  of  Ethics 
and  a  rule  of  professional  conduct,  but  does  not  commit 
a  legal  error  in  so  testifying,  as  a  result  of  which  a  new 
trial  will  be  granted."  Erwin  M.  Jennings  Co.  v.  Di- 
Genova,  107  Conn.  491,  499,  141A.  866,  869  (1928). 

14.  "[C]ases  may  arise,  and  in  practice  often  do  arise, 
in  which  there  would  be  a  failure  of  justice  should  the 
attorney  withhold  his  testimony.  In  such  a  case  it  would 
be  a  vicious  professional  sentiment  which  would  deprive 
the  client  of  the  benefit  of  his  attorney's  testimony." 
Connolly  v.  Straw,  53  Wis.  645,  649,  11  N.W.  17,  19 
(1881). 

But  see  Canon  19:  "Except  when  essential  to  the  ends 
of  justice,  a  lawyer  should  avoid  testifying  in  court  in 
behalf  of  his  client." 

15.  Cf.  ABA  Canon  7. 

16.  See  ABA  Canon  7. 

17  See  ABA  Canon  6;  cf.  ABA  Opinions  261  (1944), 
242  (1942),  142  (1935),  and  30  (1931). 

18.  The  ABA  Canons  speak  of  "conflicting  interests" 
rather  than  "differing  interests"  but  make  no  attempt  to 
define  such  other  than  the  statement  in  Canon,  6: 
"Within  the  meaning  of  this  canon,  a  lawyer  represents 
conflicting  interests  when,  in  behalf  of  one  client,  it  is 
his  duty  to  contend  for  that  which  duty  to  another  client 
requires  him  to  oppose." 

19.  "Canon  6  of  the  Canons  of  Professional  Ethics, 
adopted  by  the  American  Bar  Association  on  September 
30,  1937,  and  by  the  Pennsylvania  Bar  Association  on 
January  7,  1938,  provides  in  part  that  'It  is  unprofes- 
sional to  represent  conflicting  interests,  except  by  express 
consent  of  all  concerned  given  after  a  full  disclosure 
of  the  facts.  Within  the  meaning  of  this  Canon,  a  law- 
yer represents  conflicting  interests  when,  in  behalf  of 
one  client,  it  is  his  duty  to  contend  for  that  which  duty 
to  another  client  requires  him  to  oppose.'  The  fuU  dis- 
closure required  by  this  canon  contemplates  that  the 
possibly  adverse  effect  of  the  conflict  be  fully  explained 
by  the  attorney  to  the  client  to  be  affected  and  by  him 
thoroughly  understood.  .  .  . 

"The  foregoing  canon  apphes  to  cases  where  the  cir- 
cumstances are  such  that  possibly  conflicting  interests 
may  permissibly  be  represented  by  the  same  attorney. 
But  manifestly,  there  are  instances  where  the  conflicts 
of  interest  are  so  critically  adverse  as  not  to  adrnit  of 
one  attorney's  representing  both  sides.  Such  is  the 
situation  which  this  record  presents.  No  one  could 
conscionably  contend  that  the  same  attorney  may  rep- 
resent both  the  plaintiff  and  defendant  in  an  adversary 
action.  Yet,  that  is  what  is  being  done  in  this  case." 
Jedwabny  v.  Philadelphia  Transportation  Co.,  390  Pa. 
231,  235,  135  A.2d  252,  254  (1957),  cert,  denied,  355 
U.S.  966,  2  L.  Ed.  2d  541,  78  S.  Ct.  557  (1958). 

20.  "Glasser  wished  the  benefit  of  the  undivided  as- 
sistance of  counsel  of  his  own  choice.  We  think  that 
such  a  desire  on  the  part  of  an  accused  should  be  re- 
spected. Irrespective  of  any  conflict  of  interest,  the 
additional  burden  of  representing  another  party  may 
conceivably  impair  counsel's  effectiveness. 

"To  determme  the  precise  degree  of  prejudice  sus- 
tained by  Glasser  as  a  result  of  the  court's  appointment 
of  Stewart  as  counsel  for  Kretske  is  at  once  difficult  and 
unnecessary.  "The  right  to  have  the  assistance  of  coun- 
sel is  too  fundamental  and  absolute  to  allow  courts  to 
indulge  in  nice  calculations  as  to  the  amount  of  preju- 
dice arising  from  its  denial."  Glasser  v.  United  States, 
315  U.S.  60,  75-76,  86  L.  Ed.  680,  702  S.  Ct.  457,  467 
(1942). 

21.  See  ABA  Canon  6. 

22.  Id. 

23.  Cf.  ABA  Opinion  282  (1950). 

"When  counsel,  although  paid  by  the  casualty  com- 
pany, undertakes  to  represent  the  poHcyholder  and  files 
his  notice  of  appearance,  he  owes  to  his  client,  the 
assured,  an  undeviating  and  single  allegiance.  His  fealty 
embraces  the  requirement  to  produce  in  court  all  wit- 


nesses, fact  and  expert,  who  are  available  and  necessary 
for  the  proper  protection  of  the  rights  of  his  client.  .  .  . 

".  .  .  The  Canons  of  Professional  Ethics  make  it  pel- 
lucid that  there  are  not  two  standards,  one  applying  to 
counsel  privately  retained  by  a  client,  and  the  other  to 
counsel  paid  by  an  insurance  carrier."  American  Em- 
ployers Ins.  Co.  V.  Goble  Aircraft  Specialties,  205  Misc. 
1066,  1075,  131  N.Y.S.2d  393,  401  (1954),  motion  to 
withdraw  appeal  granted,  1  App.  Div.  2d  1008,  154  N.Y. 
S.2d  835  (1956). 

"[Cjounsel,  selected  by  State  Farm  to  defend  Dorothy 
Walker's  suit  for  $50,000  damages,  was  apprised  by 
Walker  that  his  earlier  version  of  the  accident  was  un- 
true and  that  actually  the  accident  occurred  because  he 
lost  control  of  his  car  in  passing  a  Cadillac  just  ahead. 
At  that  point.  Walker's  counsel  should  have  refused  to 
participate  further  in  view  of  the  conflict  of  interest 
between  Walker  and  State  Farm.  .  .  .  Instead  he  par- 
ticipated in  the  ensuing  deposition  of  the  Walkers,  even 
took  an  ex  parte  sworn  statement  from  Mr.  Walker  in 
order  to  advise  State  Farm  what  action  it  should  take, 
and  later  used  the  statement  against  Walker  in  the  Dis- 
trict Court.  This  action  appears  to  contravene  an  Indi- 
ana attorney's  duty  'at  every  peril  to  himself,  to  pre- 
serve the  secrets  of  his  cHent'  .  .  .  ."  State  Farm  Mut. 
Auto  Ins.  Co.  V.  Walker,  382  F.2d  548,  552  (1967), 
cert,  denied.  389  U.S.  1045,  19  L.  Ed.  2d  837,  88  S.  Ct. 
789  (1968). 

24.  See  ABA  Canon  6. 

25.  See  ABA  Canon  35. 

"Objection  to  the  intervention  of  a  lay  intermediary, 
who  may  control  litigation  or  otherwise  interfere  with 
the  rendering  of  legal  services  in  a  confidential  relation- 
ship, .  .  .  derives  from  the  element  of  pecuniary  gain. 
Fearful  of  dangers  thought  to  arise  from  that  element, 
the  courts  of  several  States  have  sustained  regulations 
aimed  at  these  activities.  We  intimate  no  view  one 
way  or  the  other  as  to  the  merits  of  those  decisions  with 
respect  to  the  particular  arrangements  against  which 
they  are  directed.  It  is  enough  that  the  superficial  re- 
semblance in  form  between  those  arrangements  and 
that  at  bar  cannot  obscure  the  vital  fact  that  here  the 
entire  arrangement  employs  constitutionally  privileged 
means  of  expression  to  secure  constitutionally  guaran- 
teed civil  rights."  NAACP  v.  Button,  371  U.S.  415, 
441-42,  9  L.  Ed.  2d  405,  423-24,  83  S.  Ct.  328,  342-43 
(1963). 

26.  Cf.  ABA  Canon  38. 

27.  "Certainly  it  is  true  that  'the  professional  rela- 
tionship between  an  attorney  and  his  client  is  highly  per- 
sonal, involving  an  intimate  appreciation  of  each 
individual  client's  particular  problem.'  And  this  Com- 
mittee does  not  condone  practices  which  interfere  with 
that  relationship.  However,  the  mere  fact  the  lawyer 
is  actually  paid  by  some  entity  other  than  the  client 
does  not  affect  that  relationship,  so  long  as  the  lawyer  is 
selected  by  and  is  directly  responsible  to  the  client. 
See  Informal  Opinions  469  and  679.  Of  course,  as  the 
latter  decision  points  out,  there  must  be  full  disclosure 
of  the  arrangement  by  the  attorney  to  the  client.  .  .  ." 
ABA  Opinion  320  (1968). 

"[A]  third  party  may  pay  the  cost  of  legal  services  as 
long  as  control  remains  in  the  client  and  the  responsi- 
bility of  the  lawyer  is  solely  to  the  client.  Informal 
Opinions  469  ad  [sic]  679.    See  also  Opinion  237."    Id. 

28.  ABA  Opinion  303  (1961)  recognized  that 
"[sjtatutory  provisions  now  exist  in  several  states  which 
are  designed  to  make  [the  practice  of  law  in  a  form 
that  will  be  classified  as  a  corporation  for  federal  in- 
come tax  purposes]  legally  possible,  either  as  a  result 
of  lawyers  incorporating  or  forming  associations  with 
various  corporate  characteristics." 

29.  Cf.  ABA  Canon  6  and  ABA  Opinions  181  (1938), 
104  (1934),  103  (1933),  72  (1932),  50  (1931),  49 
(1931),  and  33  (1931). 

"New  York  County  [Opinion]  203.  ...  [A  lawyer] 
should  not  advise  a  client  to  employ  an  investment  com- 
pany in  which  he  is  interested,  without  informing  him 
of  this."    Drinker,  LEGAL  ETHICS  956  (1953). 

"In  Opinions  72  and  49  this  Committee  held:  The  re- 
lations of  partners  in  a  law  firm  are  such  that  neither 
the  firm  nor  any  member  or  associate  thereof,  may  ac- 
cept any  professional  employment  which  any  member 
of  the  firm  cannot  properly  accept. 

"In  Opinion  16  this  Committee  held  that  a  member 
of  a  law  firm  couJd  not  represent  a  defendant  in  a  crim- 
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inal  case  which  was  being  prosecuted  by  another  mem- 
ber of  the  firm  who  was  public  prosecuting  attorney. 
The  Opinion  stated  that  it  was  clearly  unethical  for  one 
member  of  the  firm  to  oppose  the  interest  of  the  state 
while  another  member  represented  those  interests.  .  .  . 
Since  the  prosecutor  himself  could  not  represent  both 
the  public  and  the  defendant,  no  member  of  his  law  firm 
could  either."    ABA  Opinion  296  (1959). 

30.  Cf.  ABA  Canon  19  and  ABA  Opinions  220 
(1941),  185  (1938),  50  (1931),  and  33  (1931);  bul  cf. 
Erwin  M.  Jennings  Co.  v.  DiGenova,  107  Conn.  491, 
498-99,   141  A.  866,  868   (1928). 

31.  This  Canon  [19]  of  Ethics  needs  no  elaboration  to 
be  applied  to  the  facts  here.  Apparently,  the  object 
of  this  precept  is  to  avoid  putting  a  lawyer  in  the  obvi- 
ously embarrassing  predicament  of  testifying  and  then 
having  to  argue  the  credibility  and  effect  of  his  own 
testimony.  It  was  not  designed  to  permit  a  lawyer  to 
call  opposing  counsel  as  a  witness  and  thereby  disqualify 
him  as  counsel."  Galarowicz  v.  Ward,  119  Utah  611, 
620,  230  P.2d  576,  580  (1951). 

32.  ABA  Canon  10  and  ABA  Opinions  279  (1949), 
246  (1942),  and  176  (1938). 

33.  See  Code  of  Professional  Responsibility,  DR 
2-106(0 . 

34.  See  ABA  Canon  42;  cf.  ABA  Opinion  288  (1954). 

35.  See  ABA  Canon  6;  cf.  ABA  Opinions  167  (1937), 
60  (1931),  and  40  (1931). 

36.  ABA  Opinion  247  (1942)  held  that  an  attorney 
could  not  investigate  a  night  club  shooting  on  behalf  of 
one  of  the  owner's  hability  insurers,  obtaining  the  co- 
operation of  the  owner,  and  later  represent  the  injured 
patron  in  an  action  against  the  owner  and  a  different 
insurance  company  unless  the  attorney  obtain  the  "ex- 
press consent  of  all  concerned  given  after  a  full  dis- 
closure of  the  facts,"  since  to  do  so  would  be  to  repre- 
sent conflicting  interests. 

See  ABA  Opinions241  (1942),  24  (1941),  222  (1941), 
218  (1941),  112  (1934),  83  (1932),  and  86  (1932). 

37.  Cf.  ABA  Opinions  231  (1941)  and  160  (1936). 

38.  Cf.  ABA  Opinions  243  (1942)  and  235  (1941). 


39.  See  ABA  Canon  38. 

"A  lawyer  who  receives  a  commission  (whether  de- 
layed or  not)  from  a  title  insurance  company  or  guar- 
anty fund  for  recommending  or  selling  the  insurance 
to  his  client,  or  for  work  done  for  the  client  or  the  com- 
pany, without  either  fully  disclosing  to  the  client  his 
financial  interest  in  the  transaction,  or  crediting  the 
client's  bill  with  the  amount  thus  received,  is  guilty  of 
unethical  conduct."    ABA  Opinion  304  (1962). 

40.  See  ABAC\yoN}5;  cf.  ABA  Opinion  2il  (1941). 
"When  the  lay  forwarder,  as  agent  for  the  creditor, 

forwards  a  claim  to  an  attorney,  the  direct  relationship 
of  attorney  and  client  shall  then  exist  between  the  attor- 
ney and  the  creditor,  and  the  forwarder  shall  not  inter- 
pose itself  as  an  intermediary  to  control  the  activities  of 
the  attorney."     ABA  Opinion  294  (1958). 

41.  "Permanent  beneficial  and  voting  rights  in  the  or- 
ganization set  up  to  practice  law,  whatever  its  form, 
must  be  restricted  to  lawyers  while  the  organization  is 
engaged  in  the  practice  of  law."  ABA  Opinion  303 
(1961). 

42.  "Canon  33  .  .  .  promulgates  underlying  principles 
that  must  be  observed  no  matter  in  what  form  of  organi- 
zation lawyers  practice  law.  Its  requirement  that  no 
person  shall  be  admitted  or  held  out  as  a  practitioner 
or  member  who  is  not  a  member  of  the  legal  profession 
duly  authorized  to  practice,  and  amenable  to  profes- 
sional discipline,  makes  it  clear  that  any  centralized 
management  must  be  in  lawyers  to  avoid  a  violation  of 
this  Canon."    ABA  Opinion  303  (1961). 

.43.  "There  is  no  intervention  of  any  lay  agency  be- 
tween lawyer  and  client  when  centralized  management 
provided  only  by  lawyers  may  give  guidance  or  direction 
to  the  services  being  rendered  by  a  lawyer-member  of 
the  organization  to  a  client.  The  language  in  Canon 
35  that  a  lawyer  should  avoid  all  relations  which  direct 
the  performance  of  his  duties  by  or  in  the  interest  of  an 
intermediary  refers  to  lay  intermediaries  and  not  lawyer 
Intermediaries  with  whom  he  is  associated  in  the  practice 
of  law."    ABA  Opinion  303  (1961). 


CANON  6 

A  Lawyer  Should  Represent  a 
Client  Competently 


ETHICAL  CONSIDERATIONS 


EC  6-1  Because  of  his  vital  role  in  the  legal 
process,  a  lawyer  should  act  with  competence 
and  proper  care  in  representing  clients.  He 
should  strive  to  become  and  remain  proficient  in 
his  practice'  and  should  accept  employment  only 
in  matters  which  he  is  or  intends  to  become 
competent  to  handle. 

EC  6-2  A  lawyer  is  aided  in  attaining  and 
maintaining  his  competence  by  keeping  abreast 
of  current  legal  literature  and  developments, 
participating  in  continuing  legal  education  pro- 
grams,'' concentrating  in  particular  areas  of  the 
law,  and  by  utilizing  other  available  means.  He 
has  the  additional  ethical  obligation  to  assist  in 
improving  the  legal  profession,  and  he  may  do  so 
by  participating  in  bar  activities  intended  to  ad- 
vance the  quality  and  standards  of  members  of 
the  profession.  Of  particular  importance  is  the 
careful  training  of  his  younger  associates  and  the 
giving  of  sound  guidance  to  all  lawyers  who  con- 
sult him.  In  short,  a  lawyer  should  strive  at  all 
levels  to  aid  the  legal  profession  in  advancing  the 
highest  possible  standards  of  integrity  and  com- 
petence and  to  meet  those  standards  himself. 


EC  6-3  While  the  licensing  of  a  lawyer  is  evi- 
dence that  he  has  met  the  standards  then  pre- 
vailing for  admission  to  the  bar,  a  lawyer  gen- 
erally should  not  accept  employment  in  any  area 
of  the  law  in  which  he  is  not  qualified.'  How- 
ever, he  may  accept  such  employment  if  in  good 
faith  he  expects  to  become  qualified  through 
study  and  investigation,  as  long  as  such  prepara- 
tion would  not  result  in  unreasonable  delay  or 
expense  to  his  client.  Proper  preparation  and 
representation  may  require  the  association  by 
the  lawyer  of  professionals  in  other  disciplines. 
A  lawyer  offered  employment  in  a  matter  in 
which  he  is  not  and  does  not  expect  to  become 
so  qualified  should  either  decline  the  employ- 
ment or,  with  the  consent  of  his  client,  accept  the 
employment  and  associate  a  lawyer  who  is 
competent  in  the  matter.' 

EC  6-4  Having  undertaken  representation,  a 
lawyer  should  use  proper  care  to  safeguard  the 
interests  of  his  client.  If  a  lawyer  has  accepted 
employment  in  a  matter  beyond  his  competence 
but  in  which  he  expected  to  become  competent, 
he  should  diligently  undertake  the  work  and 
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study  necessary  to  qualify  himself.  In  addition 
to  being  qualified  to  handle  a  particular  matter, 
his  obligation  to  his  client  requires  him  to  pre- 
pare adequately  for  and  give  appropriate  atten- 
tion to  his  legal  work. 

EC  6-5  A  lawyer  should  have  pride  in  his  pro- 
fessional endeavors.  His  obligation  to  act  com- 
petently calls  for  higher  motivation  than  that 
arising  from  fear  of  civil  liability  or  disciplinary 
penalty. 

EC  6-6  A  lawyer  should  not  seek,  by  contract 
or  other  means,  to  limit  his  individual  liability 


to  his  client  for  his  malpractice.  A  lawyer  who 
handles  the  affairs  of  his  client  properly  has  no 
need  to  attempt  to  limit  his  liability  for  his  pro- 
fessional activities  and  one  who  does  not  handle 
the  affairs  of  his  client  properly  should  not  be 
permitted  to  do  so.  A  lawyer  who  is  a  stock- 
holder in  or  is  associated  with  a  professional 
legal  corporation  may,  however,  limit  his  lia- 
bility for  malpractice  of  his  associates  in  the 
corporation,  but  only  to  the  extent  permitted  by 
Iaw.= 


DISCIPLINARY  RULES 


DR  6-101     Failing  to  Act  Competently. 

(A)   A  lawyer  shall  not: 

( 1 )  Handle  a  legal  matter  which  he  knows  or 
should  know  that  he  is  not  competent  to 
handle,  without  associating  with  him  a 
lawyer  who  is  competent  to  handle  it. 


(2)  Handle  a  legal  matter  without  prepara- 
tion adequate  in  the  circumstances. 

(3)  Neglect  a  legal  matter  entrusted  to  him.' 
DR  6-102     Limiting  Liability  to  Client. 

(A)  A  lawyer  shall  not  attempt  to  exonerate  him- 
self from  or  limit  his  liability  to  his  client  for 
his  personal  malpractice. 


NOTES 


1.  "[W]hen  a  citizen  is  faced  with  the  need  for  a  law- 
yer, he  wants,  and  is  entitled  to,  the  best  informed  coun- 
sel he  can  obtain.  Changing  times  produce  changes  in 
our  laws  and  legal  procedures.  The  natural  complexities 
of  law  require  continuing  intensive  study  by  a  lawyer  if 
he  is  to  render  his  cUents  a  maximum  of  efficient  service. 
And,  in  so  doing,  he  maintains  the  high  standards  of  the 
legal  profession;  and  he  also  increases  respect  and  con- 
fidence by  the  general  public."  Rochelle  &  Payne,  The 
Struggle  for  Public  Understanding,  25  Texas  B.J.  109, 
160  (1962). 

"We  have  undergone  enormous  changes  in  the  last 
fifty  years  within  the  lives  of  most  of  the  adults  living 
today  who  may  be  seeking  advice.  Most  of  these 
changes  have  been  accompanied  by  changes  and  devel- 
opments in  the  law.  .  .  .  Every  practicing  lawyer  en- 
counters these  problems  and  is  often  perplexed  with  his 
own  inability  to  keep  up,  not  only  with  changes  in  the 
law,  but  also  with  changes  m  the  Uves  of  his  clients  and 
their  legal  problems. 

"To  be  sure,  no  client  has  a  right  to  expect  that  his 
lawyer  will  have  all  of  the  answers  at  the  end  of  his 
tongue  or  even  in  the  back  of  his  head  at  all  times.  But 
the  client  does  have  the  right  to  expect  that  the  lawyer 
will  have  devoted  his  time  and  energies  to  maintaining 
and  improving  his  competence  to  know  where  to  look 
for  the  answers,  to  know  how  to  deal  with  the  problems, 
and  to  know  how  to  advise  to  the  best  of  his  legal  talents 
and  abilities."  Levy  &  Sprague,  Accounting  and  Law: 
Is  Dual  Practice  in  the  Public  Interest?,  52  A.B.A.J. 
1110,  1112  (1966). 


2.  "The  whole  purpose  of  continuing  legal  education, 
so  enthusiastically  supported  by  the  ABA,  is  to  make  it 
possible  for  lawyers  to  make  themselves  better  lawyers. 
But  there  are  no  nostrums  for  proficiency  in  the  law;  it 
must  come  through  the  hard  work  of  the  lawyer  himself. 
To  the  extent  that  that  work,  whether  it  be  in  attending 
institutes  or  lecture  courses,  in  studying  after  hours  or 
in  the  actual  day  in  and  day  out  practice  of  his  pro- 
fession, can  be  concentrated  within  a  limited  field,  the 
greater  the  proficiency  and  expertness  that  can  be  de- 
veloped." Report  of  the  Special  Committee  on  Speciali- 
zation and  Specialized  Legal  Education,  79  A.B.A.  Rep. 
582,  588  (1954). 

3.  "If  the  attorney  is  not  competent  to  skillfully  and 
properly  perform  the  work,  he  should  not  undertake  the 
service."  Degen  v.  Steinbrink,  202  App.  Div.  477,  481, 
195  N.  Y.  S.  810,  814  (1922),  aff'd  mem.,  236  N.  Y.  669 
142  N.E.  328  (1923). 

4.  Cf.  ABA  Opinion  232  (1941). 

5.  See  ABA  Opinion  303  ( 1961 ) ;  cf.  Code  of  Profes- 
sional Responsibility,  EC  2-11. 

6.  The  annual  report  for  1967-1968  of  the  Committee 
on  Grievances  of  the  Association  of  the  Bar  of  the  City 
of  New  York  showed  a  receipt  of  2,232  complaints;  of 
the  828  offenses  against  clients,  76  involved  conversion, 
49  involved  "overreaching,"  and  452,  or  more  than  half 
of  all  such  offenses,  involved  neglect.  Annual  Report  of 
the  Committee  on  Grievances  of  the  Association  of  the 
Bar  of  the  City  of  New  York,  N.Y.L.J.,  Sept.  12,  1968, 
at  4,  col.  5. 


CANON  7 

A  Lawyer  Should  Represent  a  Client 

Zealously  Within  the  Bounds 

of  the  Law 


ETHICAL  CONSIDERATIONS 


EC  7-1  The  duty  of  a  lawyer,  both  to  his  cli- 
ent" and  to  the  legal  system,  is  to  represent  his 
client  zealously'  within  the  bounds  of  the  law,^ 
which  includes  Disciplinary  Rules  and  enforce- 
able professional  regulations.'  The  professional 
responsibility  of  a  lawyer  derives  from  his  mem- 
bership in  a  profession  which  has  the  duty  of 
assisting  members  of  the  public  to  secure  and 


protect  available  legal  rights  and  benefits.  In 
our  government  of  laws  and  not  of  men,  each 
member  of  our  society  is  entitled  to  have  his 
conduct  judged  and  regulated  in  accordance 
with  the  law;°  to  seek  any  lawful  objective' 
through  legally  permissible  means;'  and  to  pre- 
sent for  adjudication  any  lawful  claim,  issue,  or 
defense. 
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EC  7-2  The  bounds  of  the  law  in  a  given  case 
are  often  difficult  to  ascertain."  The  language 
of  legislative  enactments  and  judicial  opinions 
may  be  uncertain  as  applied  to  varying  factual 
situations.  The  limits  and  specific  meaning  of 
apparently  relevant  law  may  be  made  doubtful 
by  changing  or  developing  constitutional  inter- 
pretations, inadequately  expressed  statutes  or  ju- 
dicial opinions,  and  changing  public  and  judicial 
attitudes.  Certainty  of  law  ranges  from  well- 
settled  rules  through  areas  of  conflicting  author- 
ity to  areas  without  precedent. 
EC  7-3  Where  the  bounds  of  law  are  uncer- 
tain, the  action  of  a  lawyer  may  depend  on 
whether  he  is  serving  as  advocate  or  adviser.  A 
lawyer  may  serve  simultaneously  as  both  advo- 
cate and  adviser,  but  the  two  roles  are  essentially 
different."  In  asserting  a  position  on  behalf  of 
his  client,  an  advocate  for  the  most  part  deals 
with  past  conduct  and  must  take  the  facts  as  he 
finds  them.  By  contrast,  a  lawyer  serving  as  ad- 
viser primarily  assists  his  client  in  determining 
the  course  of  future  conduct  and  relationships. 
While  serving  as  advocate,  a  lawyer  should  re- 
solve in  favor  of  his  client  doubts  as  to  the 
bounds  of  the  law."  In  serving  a  client  as  ad- 
viser, a  lawyer  in  appropriate  circumstances 
should  give  his  professional  opinion  as  to  what 
the  ultimate  decisions  of  the  courts  would  likely 
be  as  to  the  applicable  law. 

Duty  of  the  Lawyer  to  a  Client 

EC  7-4  The  advocate  may  urge  any  permis- 
sible construction  of  the  law  favorable  to  his  cli- 
ent, without  regard  to  his  professional  opinion 
as  to  the  likelihood  that  the  construction  will 
ultimately  prevail."  His  conduct  is  within  the 
bounds  of  the  law,  and  therefore  permissible,  if 
the  position  taken  is  supported  by  the  law  or  is 
supportable  by  a  good  faith  argument  for  an  ex- 
tension, modification,  or  reversal  of  the  law. 
However,  a  lawyer  is  not  justified  in  asserting  a 
position  in  litigation  that  is  frivolous.'^ 
EC  7-5  A  lawyer  as  adviser  furthers  the  inter- 
est of  his  client  by  giving  his  professional  opin- 
ion as  to  what  he  believes  would  likely  be  the 
ultimate  decision  of  the  courts  on  the  matter  at 
hand  and  by  informing  his  client  of  the  practical 
effect  of  such  decision.^'  He  may  continue  in 
the  representation  of  his  client  even  though  his 
client  has  elected  to  pursue  a  course  of  conduct 
contrary  to  the  advice  of  the  lawyer  so  long  as  he 
does  not  thereby  knowingly  assist  the  client  to 
engage  in  illegal  conduct  or  to  take  a  frivolous 
legal  position.  A  lawyer  should  never  encour- 
age or  aid  his  client  to  commit  criminal  acts  or 
counsel  his  client  on  how  to  violate  the  law  and 
avoid  punishment  therefor." 

EC  7-6  Whether  the  proposed  action  of  a  law- 
yer is  within  the  bounds  of  the  law  may  be  a 
perplexing  question  when  his  client  is  contem- 
plating a  course  of  conduct  having  legal  conse- 
quences that  vary  according  to  the  client's  intent, 
motive,  or  desires  at  the  time  of  the  action. 
Often  a  lawyer  is  asked  to  assist  his  client  in  de- 
veloping evidence  relevant  to  the  state  of  mind 
of  the  client  at  a  particular  time.    He  may  prop- 


erly assist  his  client  in  the  development  and 
preservation  of  evidence  of  existing  motive,  in- 
tent, or  desire;  obviously,  he  may  not  do  any- 
thing furthering  the  creation  or  preservation  of 
false  evidence.  In  many  cases  a  lawyer  may  not 
be  certain  as  to  the  state  of  mind  of  his  client, 
and  in  those  situations  he  should  resolve  reason- 
able doubts  in  favor  of  his  client. 
EC  7-7  In  certain  areas  of  legal  representation 
not  affecting  the  merits  of  the  cause  or  substan- 
tially prejudicing  the  rights  of  a  client,  a  lawyer 
is  entitled  to  make  decisions  on  his  own.  But 
otherwise  the  authority  to  make  decisions  is  ex- 
clusively that  of  the  client  and,  if  made  within 
the  framework  of  the  law,  such  decisions  are 
binding  on  his  lawyer.  As  typical  examples  in 
civil  cases,  it  is  for  the  client  to  decide  whether 
he  will  accept  a  settlement  offer  or  whether  he 
will  waive  his  right  to  plead  an  affirmative  de- 
fense. A  defense  lawyer  in  a  criminal  case  has 
the  duty  to  advise  his  client  fully  on  whether  a 
particular  plea  to  a  charge  appears  to  be  desir- 
able and  as  to  the  prospects  of  success  on  ap- 
peal, but  it  is  for  the  client  to  decide  what  plea 
should  be  entered  and  whether  an  appeal  should 
be  taken.'' 

EC  7-8  A  lawyer  should  exert  his  best  efforts 
to  insure  that  decisions  of  his  client  are  made 
only  after  the  client  has  been  informed  of  rele- 
vant considerations.  A  lawyer  ought  to  initiate 
this  decision-making  process  if  the  client  does 
not  do  so.  Advice  of  a  lawyer  to  his  client  need 
not  be  confined  to  purely  legal  considerations." 
A  lawyer  should  advise  his  client  of  the  possible 
effect  of  each  legal  alternative."  A  lawyer 
should  bring  to  bear  upon  this  decision-making 
process  the  fullness  of  his  experience  as  well  as 
his  objective  viewpoint."  In  assisting  his  client 
to  reach  a  proper  decision,  it  is  often  desirable 
for  a  lawyer  to  point  out  those  factors  which  may 
lead  to  a  decision  that  is  morally  just  as  well  as 
legally  permissible."  He  may  emphasize  the 
possibility  of  harsh  consequences  that  might  re- 
sult from  assertion  of  legally  permissible  posi- 
tions. In  the  final  analysis,  however,  the  lawyer 
should  always  remember  that  the  decision 
whether  to  forego  legally  available  objectives  or 
methods  because  of  non-legal  factors  is  ulti- 
mately for  the  client  and  not  for  himself.  In 
the  event  that  the  client  in  a  non-adjudicatory 
matter  insists  upon  a  course  of  conduct  that  is 
contrary  to  the  judgment  and  advice  of  the  law- 
yer but  not  prohibited  by  Disciplinary  Rules,  the 
lawyer  may  withdraw  from  the  employment.'" 
EC  7-9  In  the  exercise  of  his  professional 
judgment  on  those  decisions  which  are  for  his 
determination  in  the  handling  of  a  legal  matter,"^ 
a  lawyer  should  always  act  in  a  manner  con- 
sistent with  the  best  interests  of  his  client.^^  How- 
ever, when  an  action  in  the  best  interest  of  his 
client  seems  to  him  to  be  unjust,  he  may  ask  his 
client  for  permission  to  forego  such  action.^ 
EC  7-10  The  duty  of  a  lawyer  to  represent  his 
client  with  zeal  does  not  militate  against  his  con- 
current obligation  to  treat  with  consideration  all 
persons  involved  in  the  legal  process  and  to  avoid 
the  infliction  of  needless  harm. 
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EC  7-11  The  responsibilities  of  a  law>'er  may 
vary  according  to  the  intelligence,  experience, 
mental  condition  or  age  of  a  client,  the  obliga- 
tion of  a  public  officer,  or  the  nature  of  a  par- 
ticular proceeding.  Examples  include  the  rep- 
resentation of  an  illiterate  or  an  incompetent, 
service  as  a  public  prosecutor  or  other  govern- 
ment lawyer,  and  appearances  before  adminis- 
trative and  legislative  bodies. 

EC  7-12  Any  mental  or  physical  condition  of 
a  client  that  renders  him  incapable  of  making 
a  considered  judgment  on  his  own  behalf  casts 
additional  responsibilities  upon  his  lawyer. 
Where  an  incompetent  is  acting  through  a  guard- 
ian or  other  legal  representative,  a  lawyer  must 
look  to  such  representative  for  those  decisions 
which  are  normally  the  prerogative  of  the  client 
to  make.  If  a  client  under  disability  has  no  legal 
representative,  his  lawyer  may  be  compelled  in 
court  proceedings  to  make  decisions  on  behalf 
of  the  client.  If  the  client  is  capable  of  under- 
standing the  matter  in  question  or  of  contribut- 
ing to  the  advancement  of  his  interests,  regard- 
less of  whether  he  is  legally  disqualified  from 
performing  certain  acts,  the  lawyer  should  obtain 
from  him  all  possible  aid.  If  the  disability  of 
a  client  and  the  lack  of  a  legal  representative 
compel  the  lawyer  to  make  decisions  for  his 
client,  the  lawyer  should  consider  all  circum- 
stances then  prevailing  and  act  with  care  to  safe- 
guard and  advance  the  interests  of  his  client. 
But  obviously  a  lawyer  cannot  perform  any  act 
or  make  any  decision  which  the  law  requires  his 
client  to  perform  or  make,  either  acting  for  him- 
self if  competent,  or  by  a  duly  constituted  repre- 
sentative if  legally  incompetent. 

EC  7-13  The  responsibility  of  a  public  prose- 
cutor differs  from  that  of  the  usual  advocate;  his 
duty  is  to  seek  justice,  not  merely  to  convict.^ 
This  special  duty  exists  because:  (1)  the  prose- 
cutor represents  the  sovereign  and  therefore 
should  use  restraint  in  the  discretionary  exercise 
of  governmental  powers,  such  as  in  the  selection 
of  cases  to  prosecute;  (2)  during  trial  the  prose- 
cutor is  not  only  an  advocate  but  he  also  may 
make  decisions  normally  made  by  an  individual 
client,  and  those  affecting  the  public  interest 
should  be  fair  to  all;  and  (3)  in  our  system  of 
criminal  justice  the  accused  is  to  be  given  the 
benefit  of  all  reasonable  doubts.  With  respect 
to  evidence  and  witnesses,  the  prosecutor  has 
responsibilities  different  from  those  of  a  lawyer 
in  private  practice:  the  prosecutor  should  make 
timely  disclosure  to  the  defense  of  available  evi- 
dence, known  to  him,  that  tends  to  negate  the 
guilt  of  the  accused,  mitigate  the  degree  of  the 
offense,  or  reduce  the  punishment.  Further,  a 
prosecutor  should  not  intentionally  avoid  pur- 
suit of  evidence  merely  because  he  believes  it 
will  damage  the  prosecutor's  case  or  aid  the  ac- 
cused. 

EC  7-14  A  government  lawyer  who  has  discre- 
tionary power  relative  to  litigation  should  refrain 
from  instituting  or  continuing  litigation  that  is 
obviously  unfair.  A  government  lawyer  not 
having  such  discretionary  power  who  believes 
there  is  lack  of  merit  in  a  controversy  submitted 


to  him  should  so  advise  his  superiors  and  recom- 
mend the  avoidance  of  unfair  litigation.  A  gov- 
ernment lawyer  in  a  civil  action  or  administra- 
tive proceeding  has  the  responsibility  to  seek 
justice  and  to  develop  a  full  and  fair  record,  and 
he  should  not  use  his  position  or  the  economic 
power  of  the  government  to  harass  parties  or  to 
bring  about  unjust  settlements  or  results. 
EC  7-15  The  nature  and  purpose  of  proceed- 
ings before  administrative  agencies  vary  widely. 
The  proceedings  may  bo  legislative  or  quasi- 
judicial,  or  a  combination  of  both.  They  may 
be  ex  parte  in  character,  in  which  event  they 
may  originate  either  at  the  instance  of  the  agency 
or  upon  motion  of  an  interested  party.  The 
scope  of  an  inquiry  may  be  purely  investigative 
or  it  may  be  truly  adversary  looking  toward  the 
adjudication  of  specific  rights  of  a  party  or  of 
classes  of  parties.  The  foregoing  are  but  exam- 
ples of  some  of  the  types  of  proceedings  con- 
ducted by  administrative  agencies.  A  lawyer 
appearing  before  an  administrative  agency,^  re- 
gardless of  the  nature  of  the  proceeding  it  is 
conducting,  has  the  continuing  duty  to  advance 
the  cause  of  his  client  within  the  bounds  of  the 
law.""  Where  the  applicable  rules  of  the  agency 
impose  specific  obligations  upon  a  lawyer,  it  is 
his  duty  to  comply  therewith,  unless  the  lawyer 
has  a  legitimate  basis  for  challenging  the  validity 
thereof.  In  all  appearances  before  administra- 
tive agencies,  a  lawyer  should  identify  himself, 
his  client  if  identity  of  his  client  is  not  privi- 
leged,"'' and  the  representative  nature  of  his  ap- 
pearance. It  is  not  improper,  however,  for  a 
lawyer  to  seek  from  an  agency  information  avail- 
able to  the  public  without  identifying  his  client. 

EC  7-16  The  primary  business  of  a  legislative 
body  is  to  enact  laws  rather  than  to  adjudicate 
controversies,  although  on  occasion  the  activities 
of  a  legislative  body  may  take  on  the  charac- 
teristics of  an  adversary  proceeding,  particularly 
in  investigative  and  impeachment  matters.  The 
role  of  a  lawyer  supporting  or  opposing  proposed 
legislation  normally  is  quite  different  from  his 
role  in  representing  a  person  under  investigation 
or  on  trial  by  a  legislative  body.  When  a  lawyer 
appears  in  connection  with  proposed  legislation, 
he  seeks  to  affect  the  lawmaking  process,  but 
when  he  appears  on  behalf  of  a  client  in  investi- 
gatory or  impeachment  proceedings,  he  is  con- 
cerned with  the  protection  of  the  rights  of  his 
client.  In  either  event,  he  should  identify  him- 
self and  his  client,  if  identity  of  his  client  is  not 
privileged,  and  should  comply  with  applicable 
laws  and  legislative  rules.^ 

EC  7-17  The  obligation  of  loyalty  to  his  client 
applies  only  to  a  lawyer  in  the  discharge  of  his 
professional  duties  and  implies  no  obligation  to 
adopt  a  personal  viewpoint  favorable  to  the  in- 
terests or  desires  of  his  client.^  While  a  lawyer 
must  act  always  with  circumspection  in  order 
that  his  conduct  will  not  adversely  affect  the 
rights  of  a  client  in  a  matter  he  is  then  handling, 
he  may  take  positions  on  public  issues  and 
espouse  legal  reforms  he  favors  without  regard 
to  the  individual  views  of  any  client. 

EC  7-18     The  legal  system  in  its  broadest  sense 
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functions  best  when  persons  in  need  of  legal 
advice  or  assistance  are  represented  by  their  own 
counsel.  For  this  reason  a  lawyer  should  not 
communicate  on  the  subject  matter  of  the  rep- 
resentation of  his  client  with  a  person  he  knows 
to  be  represented  in  the  matter  by  a  lawyer,  un- 
less pursuant  to  law  or  rule  of  court  or  unless 
he  has  the  consent  of  the  lawyer  for  that  per- 
son.™ If  one  is  not  represented  by  counsel,  a 
lawyer  representing  another  may  have  to  deal 
directly  with  the  unrepresented  person;  in  such 
an  instance,  a  lawyer  should  not  undertake  to 
give  advice  to  the  person  who  is  attempting  to 
represent  himself,''  except  that  he  may  advise 
him  to  obtain  a  lawyer. 

Duty  of  the  Lawyer  to  the  Adversary  System  of 
Justice 

EC  7-19     Our  legal  system  provides  for  the  ad- 
judication of  disputes  governed  by  the  rules  of 
substantive,    evidentiary,    and   procedural   law. 
An  adversary  presentation  counters  the  natural 
human  tendency  to  judge  too  swiftly  in  terms  of 
the  familiar  that  which  is  not  yet  fully  knownf" 
the  advocate,  by  his  zealous  preparation  and  pre- 
sentation of  facts  and  law,  enables  the  tribunal 
to  come  to  the  hearing  with  an  open  and  neutral 
mind  and  to  render  impartial  judgments.""    The 
duty  of  a  lawyer  to  his  client  and  his  duty  to  the 
legal  system  are  the  same:  to  represent  his  client 
zealously  within  the  bounds  of  the  law.'* 
EC  7-20     In  order  to  function  properly,  our 
adjudicative  process  requires  an  informed,  im- 
partial tribunal  capable  of  administering  justice 
promptly    and    efficiently''"    according    to    pro- 
cedures that  command  public  confidence  and  re- 
spect.'"    Not   only   must   there   be   competent, 
adverse  presentation  of  evidence  and  issues,  but 
a  tribunal  must  be  aided  by  rules  appropriate  to 
an  effective  and  dignified  process.     The  pro- 
cedures under  which  tribunals  operate  in  our  ad- 
versary system  have  been  prescribed  largely  by 
legislative  enactments,  court  rules  and  decisions, 
and  administrative  rules.     Through  the  years 
certain  concepts  of  proper  professional  conduct 
have  become  rules  of  law  applicable  to  the  ad- 
versary adjudicative  process.     Many  of  these 
concepts  are  the  bases  for  standards  of  profes- 
sional   conduct   set   forth   in    the    Disciplinary 
Rules. 

EC  7-21  The  civil  adjudicative  process  is  pri- 
marily designed  for  the  settlement  of  disputes 
between  parties,  while  the  criminal  process  is 
designed  for  the  protection  of  society  as  a  whole. 
Threatening  to  use,  or  using,  the  criminal  process 
to  coerce  adjustment  of  private  civil  claims  or 
controversies  is  a  subversion  of  that  process;" 
further,  the  person  against  whom  the  criminal 
process  is  so  misused  may  be  deterred  from  as- 
serting his  legal  rights  and  thus  the  usefulness 
of  the  civil  process  in  settling  private  disputes  is 
impaired.  As  in  all  cases  of  abuse  of  judicial 
process,  the  improper  use  of  criminal  process 
tends  to  diminish  public  confidence  in  our  legal 
system. 

EC  7-22  Respect  for  judicial  rulings  is  essen- 
tial to  the  proper  administration  of  justice;  how- 


ever, a  litigant  or  his  lawyer  may,  in  good  faith 
and  within  the  framework  of  the  law,  take  steps 
to  test  the  correctness  of  a  ruling  of  a  tribunal." 
EC  7-23  The  complexity  of  law  often  makes 
it  difficult  for  a  tribunal  to  be  fully  informed 
unless  the  pertinent  law  is  presented  by  the  law- 
yers in  the  cause.  A  tribunal  that  is  fully  in- 
formed on  the  applicable  law  is  better  able  to 
make  a  fair  and  accurate  determination  of  the 
matter  before  it.  The  adversary  system  con- 
templates that  each  lawyer  will  present  and  argue 
the  existing  law  in  the  light  most  favorable  to  his 
client.'"  Where  a  lawyer  knows  of  legal  au- 
thority in  the  controlling  jurisdiction  directly 
'  adverse  to  the  position  of  his  client,  he  should 
inform  the  tribunal  of  its  existence  unless  his 
adversary  has  done  so;  but,  having  made  such 
disclosure,  he  may  challenge  its  soundness  in 
whole  or  in  part." 

EC  7-24     In  order  to  bring  about  just  and  in- 
formed  decisions,  evidentiary  and  procedural 
rules  have  been  established  by  tribunals  to  per- 
mit the  inclusion  of  relevant  evidence  and  argu- 
ment  and   the  exclusion   of  all   other  consid- 
erations.    The  expression  by  a  lawyer  of  his 
personal  opinion  as  to  the  justness  of  a  cause,  as 
to  the  credibility  of  a  witness,  as  to  the  culpabil- 
ity of  a  civil  litigant,  or  as  to  the  guilt  or  inno- 
cence of  an  accused  is  not  a  proper  subject  for 
argument  to  the  trier  of  fact."    It  is  improper  as 
to  factual  matters  because  admissible  evidence 
possessed  by  a  lawyer  should  be  presented  only 
as  sworn  testimony.     It  is  improper  as  to  all 
other  matters  because,  were  the  rule  otherwise, 
the  silence  of  a  lawyer  on  a  given  occasion  could 
be  construed  unfavorably  to  his  client.     How- 
ever, a  lawyer  may  argue,  on  his  analysis  of  the 
evidence,  for  any  position  or  conclusion  with 
respect  to  any  of  the  foregoing  matters. 
EC  7-25     Rules  of  evidence  and  procedure  are 
designed  to  lead  to  just  decisions  and  are  part  of 
the  framework  of  the  law.    Thus  while  a  lawyer 
may  take  steps  in  good  faith  and  within  the 
framework  of  the  law  to  test  the  validity  of  rules, 
he  is  not  justified  in  consciously  violating  such 
rules  and  he  should  be  diligent  in  his  efforts  to 
guard    against    his    unintentional    violation    of 
them."    As  examples,  a  lawyer  should  subscribe 
to  or  verify  only  those  pleadings  that  he  believes 
are  in  compliance  with  applicable  law  and  rules; 
a  lawyer  should  not  make  any  prefatory  state- 
ment before  a  tribunal  in  regard  to  the  purported  - 
facts  of  the  case  on  trial  unless  he  believes  that 
his  statement  will  be  supported  by  admissible 
evidence;  a  lawyer  should  not  ask  a  witness  a 
question  solely  for  the  purpose  of  harassing  or 
embarrassing  him;  and  a  lawyer  should  not  by 
subterfuge  put  before  a  jury  matters  which  it 
cannot  properly  consider. 

EC  7-26  The  law  and  Disciplinary  Rules  pro- 
hibit the  use  of  fraudulent,  false,  or  perjured  tes- 
timony or  evidence."  A  lawyer  who  knovv- 
ingly"  participates  in  introduction  of  such  testi- 
mony or  evidence  is  subject  to  discipline.  A 
lawyer  should,  however,  present  any  admissible 
evidence  his  client  desires  to  have  presented  un- 
less he  knows,  or  from  facts  within  his  knowl- 
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edge  should  know,  that  such  testimony  or  evi- 
dence is  false,  fraudulent,  or  perjured.*^ 
EC  7-27     Because     it     interferes     with     the 
proper  administration  of  justice,  a  lawyer  should 
not  suppress  evidence  that  he  or  his  client  has  a 
legal  obligation  to  reveal  or  produce.     In  like 
manner,  a  lawyer  should  not  advise  or  cause  a 
person  to  secrete  himself  or  to  leave  the  juris- 
diction of  a  tribunal  for  the  purpose  of  making 
him  unavailable  as  a  witness  therein." 
EC  7-28     Witnesses  should  always  testify  truth- 
fully" and  should  be  free  from  any  financial 
inducements  that  might  tempt  them  to  do  other- 
wise.**    A  lawyer  should  not  pay  or  agree  to 
pay  a  non-expert  witness  an  amount  in  excess 
of  reimbursement  for  expenses  and  financial  loss 
incident  to  his  being  a  witness;  however,  a  lawyer 
may  pay  or  agree  to  pay  an  expert  witness  a  rea- 
sonable fee  for  his  services  as  an  expert.    But  in 
no  event  should  a  lawyer  pay  or  agree  to  pay  a 
contingent  fee  to  any  witness.    A  lawyer  should 
exercise  reasonable  diligence  to  see  that  his  client 
and  lay  associates  conform  to  these  standards." 
EC  7-29     To  safeguard  the  impartiality  that  is 
essential  to  the  judicial  process,  veniremen  and 
jurors  should  be  protected  against  extraneous  in- 
fluences."   When  impartiality  is  present,  public 
confidence  in  the  judicial  system  is  enhanced. 
There  should  be  no  extrajudicial  communication 
with  veniremen  prior  to  trial  or  with  jurors  dur- 
ing trial  by  or  on  behalf  of  a  lawyer  connected 
with  the  case.     Furthermore,  a  lawyer  who  is 
not  connected  with  the  case  should  not  com- 
municate with  or  cause  another  to  communicate 
with  a  venireman  or  a  juror  about  the  case. 
After  the  trial,  communication  by  a  lawyer  with 
jurors  is  permitted  so  long  as  he  refrains  from 
asking  questions  or  making  comments  that  tend 
to  harass  or  embarrass  the  juror^^  or  to  influence 
actions  of  the  juror  in  future  cases.    Were  a  law- 
yer to  be  prohibited  from  communicating  after 
trial  with  a  juror,  he  could  not  ascertain  if  the 
verdict  might  be  subject  to  legal  challenge,  in 
which  event  the  invalidity  of  a  verdict  might  go 
undetected.'"     When  an  extrajudicial  commu- 
nication by  a  lawyer  with  a  juror  is  permitted  by 
law,  it  should  be  made  considerately  and  with 
deference  to  the  personal  feelings  of  the  juror. 
EC  7-30     Vexatious  or  harassing  investigations 
of  veniremen  or  jurors  seriously  impair  the  ef- 
fectiveness of  our  jury  system.    For  this  reason, 
a  lawyer  or  anyone  on  his  behalf  who  conducts 
an  investigation  of  veniremen  or  jurors  should 
act  with  circumspection  and  restraint. 
EC  7-31     Communications  with  or  investiga- 
tions of  members  of  families  of  veniremen  or 
jurors  by  a  lawyer  or  by  anyone  on  his  behalf 
are  subject  to  the  restrictions  imposed  upon  the 
lawyer  with  respect  to  his  communications  with 
or  investigations  of  veniremen  and  jurors. 
EC  7-32     Because  of  his  duty  to  aid  in  preserv- 
ing the  integrity  of  the  jury  system,  a  lawyer  who 
learns  of  improper  conduct  by  or  towards  a 
venireman,  a  juror,  or  a  member  of  the  family 
of  either  should  make  a  prompt  report  to  the 
court  regarding  such  conduct. 
EC  7-33     A  goal  of  our  legal  system  is  that  each 


party  shall  have  his  case,  criminal  or  civil, 
adjudicated  by  an  impartial  tribunal.  The  attain- 
ment of  this  goal  may  be  defeated  by  dissemina- 
tion of  news  or  comments  which  tend  to  influ- 
ence judge  or  jury."  Such  news  or  comments 
may  prevent  prospective  jurors  from  being  im- 
partial at  the  outset  of  the  triaP  and  may  also 
interfere  with  the  obligation  of  jurors  to  base 
their  verdict  solely  upon  the  evidence  admitted 
in  the  trial. °°  The  release  by  a  lawyer  of  out-of- 
court  statements  regarding  an  anticipated  or 
pending  trial  may  improperly  affect  the  impar- 
tiality of  the  tribunal.^  For  these  reasons,  stan- 
dards for  permissible  and  prohibited  conduct 
of  a  lawyer  with  respect  to  trial  publicity  have 
been  established. 

EC  7-34  The  impartiality  of  a  public  servant 
in  our  legal  system  may  be  impaired  by  the  re- 
ceipt of  gifts  or  loans.  A  lawyer,"*'  therefore,  is 
never  justified  in  making  a  gift  or  a  loan  to  a 
judge,  a  hearing  officer,  or  an  official  or  em- 
ployee of  a  tribunal  except  as  permitted  by  Sec- 
tion C(4)  of  Canon  5  of  the  Code  of  Judicial 
Conduct,  but  a  lawyer  may  make  a  contribution 
to  the  campaign  fund  of  a  candidate  for  judicial 
office  in  conformity  with  Section  B(2)  under 
Canon  7  of  the  Code  of  Judicial  Conduct."* 
EC  7-35  All  litigants  and  lawyers  should  have 
access  to  tribunals  on  an  equal  basis.  Generally, 
in  adversary  proceedings  a  lawyer  should  not 
communicate  with  a  judge  relative  to  a  matter 
pending  before,  or  which  is  to  be  brought  before, 
a  tribunal  over  which  he  presides  in  circum- 
stances which  might  have  the  effect  or  give  the 
appearance  of  granting  undue  advantage  to  one 
party."  For  example,  a  lawyer  should  not  com- 
municate with  a  tribunal  by  a  writing  unless  a 
copy  thereof  is  promptly  delivered  to  opposing 
counsel  or  to  the  adverse  party  if  he  is  not  rep- 
resented by  a  lawyer.  Ordinarily  an  oral  com- 
munication by  a  law)'er  with  a  judge  or  hearing 
officer  should  be  made  only  upon  adequate  no- 
tice to  opposing  counsel,  or,  if  there  is  none,  to 
the  opposing  party.  A  lawyer  should  not  con- 
done or  lend  himself  to  private  importunities  by 
another  with  a  judge  or  hearing  officer  on  behalf 
of  himself  or  his  client. 

EC  7-36  Judicial  hearings  ought  to  be  con- 
ducted through  dignified  and  orderly  procedures 
designed  to  protect  the  rights  of  all  parties.  Al- 
though a  lawyer  has  the  duty  to  represent  his 
client  zealously,  he  should  not  engage  in  any 
conduct  that  offends  the  dignity  and  decorum  of 
proceedings.""  While  maintaining  his  indepen- 
dence, a  lawyer  should  be  respectful,  courteous, 
and  above-board  in  his  relations  with  a  judge  or 
hearing  officer  before  whom  he  appears."  He 
should"  avoid  undue  solicitude  for  the  comfort 
or  convenience  of  judge  or  jury  and  should  avoid 
any  other  conduct  calculated  to  gain  special  con- 
sideration. 

EC  7-37  In  adversary  proceedings,  clients  are 
litigants  and  though  ill  feeling  may  exist  between 
clients,  such  ill  feeling  should  not  influence  a 
lawyer  in  his  conduct,  attitude,  and  demeanor 
towards  opposing  lawyers.*"  A  lawyer  should 
not  make  unfair  or  derogatory  personal  refer- 
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ence  to  opposing  counsel.  Haranguing  and  of- 
fensive tactics  by  lawyers  interfere  with  the  or- 
derly administration  of  justice  and  have  no 
proper  place  in  our  legal  system. 
EC  7-38  A  lawyer  should  be  courteous  to  op- 
posing counsel  and  should  accede  to  reasonable 
requests  regarding  court  proceedings,  settings, 
continuances,  waiver  of  procedural  formalities, 
and  similar  matters  which  do  not  prejudice  the 
rights  of  his  client.'"  He  should  follow  local 
customs  of  courtesy  or  practice,  unless  he  gives 


timely  notice  to  opposing  counsel  of  his  inten- 
tion not  to  do  so."  A  lawyer  should  be  punctual 
in  fulfilling  all  professional  commitments." 
EC  7-39  In  the  final  analysis,  proper  function- 
ing of  the  adversary  system  depends  upon  co- 
operation between  lawyers  and  tribunals  in  utiliz- 
ing procedures  which  will  preserve  the  impartial- 
ity of  tribunals  and  make  their  decisional  proc- 
esses prompt  and  just,  without  impinging  upon 
the  obligation  of  lawyers  to  represent  their  cli- 
ents zealously  within  the  framework  of  the  law. 


DISCIPLINARY  RULES 


DR    7-101     Representing  a  Client  Zealously. 

(A)  A  lawyer  shall  not  intentionally:"' 

( 1 )  Fail  to  seek  the  lawful  objectives  of  his 
client  through  reasonably  available 
means"  permitted  by  law  and  the  Dis- 
ciplinary Rules,  except  as  provided  by  DR 
7-101  (H).  A  lawyer  does  not  violate 
this  Disciplinary  Rule,  however,  by  ac- 
ceding to  reasonable  requests  of  oppos- 
ing counsel  which  do  not  prejudice  the 
rights  of  his  client,  by  being  punctual  in 
fulfilling  all  professional  commitments,  by 
avoiding  offensive  tactics,  or  by  treating 
with  courtesy  and  consideration  all  per- 
sons involved  in  the  legal  process. 

( 2 )  Fail  to  carry  out  a  contract  of  employment 
entered  into  with  a  client  for  professional 
services,  but  he  may  withdraw  as  per- 
mitted under  DR  2-110,  DR  5-102,  and 
DR  5-105. 

( 3 )  Prejudice  or  damage  his  client  during  the 
course  of  the  professional  relationship," 
except  as  required  under  DR  7-102  (B). 

( B )  In  his  representation  of  a  client,  a  lawyer  may: 

( 1 )  Where  permissible,  exercise  his  profes- 
sional judgment  to  waive  or  fail  to  assert 
a  right  or  position  of  his  client. 

(2)  Refuse  to  aid  or  participate  in  conduct 
that  he  believes  to  be  unlawful,  even 
though  there  is  some  support  for  an  argu- 
ment that  the  conduct  is  legal. 

DR    7-102     Representing    a    Client    Within    the 

Bounds  of  the  Law. 
( A )   In  his  representation  of  a  client,  a  lawyer  shall 
not: 

( 1 )  File  a  suit,  assert  a  position,  conduct  a 
defense,  delay  a  trial,  or  take  other  action 
on  behalf  of  his  client  when  he  knows  or 
when  it  is  obvious  that  such  action  would 
serve  merely  to  harass  or  maliciously  in- 
jure another."' 

(2)  Knowingly  advance  a  claim  or  defense 
that  is  unwarranted  under  existing  law, 
except  that  he  may  advance  such  claim  or 
defense  if  it  can  be  supported  by  good 
faith  argument  for  an  extension,  modi, 
fication,  or  reversal  of  existing  law, 

(3)  Conceal  or  knowingly  fail  to  disclose  that 
which  he  is  required  by  law  to  reveal. 

(4)  Knowingly  use  perjured  testimony  or 
false  evidence.™ 

(5)  Knowingly  make  a  false  statement  of  law 
or  fact. 

( 6 )  Participate  in  the  creation  or  preservation 
of  evidence  when  he  knows  or  it  is  obvi- 
ous that  the  evidence  is  false. 

(7)  Counsel  or  assist  his'  client  in  conduct 
that  the  lawyer  knows  to  be  illegal  or 
fraudulent. 

(8)  Knowingly  engage  in  other  illegal  con- 


duct or  conduct  contrary  to  a  Disciplinary 
Rule. 
(B)   A   lawyer   who   receives    information   clearly 
establishing  that: 

( 1 )  His  client  has,  in  the  course  of  the  repre- 
sentation, perpetrated  a  fraud  upon  a  per- 
son or  tribunal  shall  promptly  call  upon 
his  client  to  rectify  the  same,  and  if  his 
client  refuses  or  is  unable  to  do  so,  he 
shall  reveal  the  fraud  to  the  affected  per- 
son or  tribunal,  except  when  the  informa- 
tion is  protected  as  a  privileged  communi- 
cation." 

(2)  A  person  other  than  his  client  has  per- 
petrated a  fraud  upon  a  tribunal  shall 
promptly  reveal  the  fraud  to  the  tri- 
bunal." 

DR    7-103     Performing  the  Duty  of  Public  Prose- 
cutor or  Other  Government  Lawyer." 

(A)  A  public  prosecutor  or  other  government  law- 
yer shall  not  institute  or  cause  to  be  instituted 
criminal  charges  when  he  knows  or  it  is  obvi- 
ous that  the  charges  are  not  supported  by 
probable  cause. 

(B)  A  public  prosecutor  or  other  government  law- 
yer in  criminal  litigation  shall  make  timely  dis- 
closure to  counsel  for  the  defendant,  or  to  the 
defendant  if  he  has  no  counsel,  of  the  existence 
of  evidence,  known  to  the  prosecutor  or  other 
government  lawyer,  that  tends  to  negate  the 
guilt  of  the  accused,  mitigate  the  degree  of 
the  offense,  or  reduce  the  punishment. 

DR    7-104     Communicating  With  One  of  Adverse 

Interest." 
(A)   During  the  course  of  his  representation  of  a 
client  a  lawyer  shall  not: 

( 1 )  Communicate  or  cause  another  to  com- 
municate on  the  subject  of  the  representa- 
tion with  a  party  he  knows  to  be  repre- 
sented by  a  lawyer  in  that  matter  unless 
he  has  the  prior  consent  of  the  lawyer 
representing  such  other  party"  or  is  au- 
thorized by  law  to  do  so. 

(2)  Give  advice  to  a  person  who  is  not  repre- 
sented by  a  lawyer,  other  than  the  advice 
to  secure  counsel,"  if  the  interests  of  such 
person  are  or  have  a  reasonable  possi- 
bility of  being  in  conflict  with  the  inter- 
ests of  his  client." 

DR    7-105     Threatening  Criminal  Prosecution. 

( A )  A  lawyer  shall  not  present,  participate  in  pre- 
senting, or  threaten  to  present  criminal  charges 
solely  to  obtain  an  advantage  in  a  civil  mat- 
ter. 

DR    7-106     Trial  Conduct. 

( A )  A  lawyer  shall  not  disregard  or  advise  his  client 
to  disregard  a  standing  rule  of  a  tribunal  or  a 
ruling  of  a  tribunal  made  in  the  course  of  a 
proceeding,  but  he  may  take  appropriate  steps 
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in  good  faith  to  test  the  validity  of  such  rule 
or  ruling. 

(B)  In  presenting  a  matter  to  a  tribunal,  a  lawyer 
shall  disclose:" 

( 1 )  Legal  authority  in  the  controlling  juris- 
diction known  to  him  to  be  directly  ad- 
verse to  the  position  of  his  client  and 
which  is  not  disclosed  bv  opposing  coun- 
sel.™ 

( 2 )  Unless  privileged  or  irrelevant,  the  identi- 
ties of  the  clients  he  represents  and  of  the 
persons  who  employed  him.*" 

(C)  In  appearing  in  his  professional  capacity  be- 
fore a  tribunal,  a  lawyer  shall  not: 

( 1 )  State  or  allude  to  any  matter  that  he  has 
no  reasonable  basis  to  believe  is  relevant 
to  the  case  or  that  will  not  be  supported 
by  admissible  evidence.'^ 

(2)  Ask  any  question  that  he  has  no  reason- 
able basis  to  believe  is  relevant  to  the  case 
and  that  is  intended  to  degrade  a  witness 
or  other  person.'^ 

( 3 )  Assert  his  personal  knowledge  of  the  facts 
in  issue,  except  when  testifying  as  a  wit- 
ness. 

(4)  Assert  his  personal  opinion  as  to  the  just- 
ness of  a  cause,  as  to  the  credibility  of  a 
witness,  as  to  the  culpability  of  a  civil 
litigant,  or  as  to  the  guilt  or  innocence  of 
an  accused;""  but  he  may  argue,  on  his 
analysis  of  the  evidence,  for  any  position 
or  conclusion  with  respect  to  the  matters 
stated  herein. 

(5)  Fail  to  comply  with  known  local  customs 
of  courtesy  or  practice  of  the  bar  or  a 
particular  tribunal  without  giving  to  op- 
posing counsel  timely  notice  of  his  intent 
not  to  comply." 

(6)  Engage  in  undignified  or  discourteous 
conduct  which  is  degrading  to  a  tribunal. 

(7)  Intentionally  or  habitually  violate  any 
established  rule  of  procedure  or  of  evi- 
dence. 

DR    7-107     Trial  Publicity.^ 

(A)  A  lawyer  participating  in  or  associated  with 
the  investigation  of  a  criminal  matter  shall  not 
make  or  participate  in  making  an  extrajudicial 
statement  that  a  reasonable  person  would  ex- 
pect to  be  disseminated  by  means  of  public 
communication  and  that  does  more  than  state 
without  elaboration: 

( 1 )  Information  contained  in  a  public  record. 

(2)  That  the  investigation  is  in  progress. 

(3)  The  general  scope  of  the  investigation  in- 
cluding a  description  of  the  offense  and, 
if  permitted  by  law,  the  identity  of  the 
victim. 

(4)  A  request  for  assistance  in  apprehending 
a  suspect  or  assistance  in  other  matters 
and  the  information  necessary  thereto. 

(5)  A  warning  to  the  public  of  any  dangers. 

(B)  A  lawyer  or  law  firm  associated  with  the  prose- 
cution or  defense  of  a  criminal  matter  shall 
not,  from  the  time  of  the  filing  of  a  complaint, 
information,  or  indictment,  the  issuance  of  an 
arrest  warrant,  or  arrest  until  the  commence- 
ment of  the  trial  or  disposition  without  trial, 
make  or  participate  in  making  an  extrajudicial 
statement  that  a  reasonable  person  would  ex- 
pect to  be  disseminated  by  means  of  public 
communication  and  that  relates  to: 

( 1 )  The  character,  reputation,  or  prior  crimi- 
nal record  (including  arrests,  indict- 
ments, or  other  charges  of  crime)  of  the 
accused. 

(2)  The  possibility  of  a  plea  of  guUty  to  the 


offense  charged  or  to  a  lesser  offense. 

(3)  The  existence  or  contents  of  any  confes- 
sion, admission,  9r  statement  given  by  the 
accused  or  his  refusal  or  failure  to  make 
a  statement. 

(4)  The  performance  or  results  of  any  exami- 
nations or  tests  or  the  refusal  or  failure 
of  the  accused  to  submit  to  examinations 
or  tests. 

(5)  The  identity,  testimony,  or  credibility  of 
a  prospective  witness. 

(6)  Any  opinion  as  to  the  guilt  or  innocence 
of  the  accused,  the  evidence,  or  the  merits 
of  the  case. 

(C)  DR  7-107  (B )  does  not  preclude  a  lawyer  dur- 
ing such  period  from  announcing: 

( 1 )  The  name,  age,  residence,  occupation, 
and  family  status  of  the  accused. 

( 2 )  If  the  accused  has  not  been  apprehended, 
any  information  necessary  to  aid  in  his 
apprehension  or  to  warn  the  public  of 
any  dangers  he  may  present. 

(3)  A  request  for  assistance  in  obtaining  evi- 
dence. 

( 4 )  The  identity  of  the  victim  of  the  crime. 

(5)  The  fact,  time,  and  place  of  arrest,  re- 
sistance, pursuit,  and  use  of  weapons. 

(6)  The  identity  of  investigating  and  arrest- 
ing officers  or  agencies  and  the  length  of 
the  investigation. 

(7)  At  the  time  of  seizure,  a  description  of 
the  physical  evidence  seized,  other  than 
a  confession,  admission,  or  statement. 

(8)  The  nature,  substance,  or  text  of  the 
charge. 

(9)  Quotations  from  or  references  to  public 
records  of  the  court  in  the  case. 

( 10 )  The  scheduling  or  result  of  any  step  in 
the  judicial  proceedings. 

(11)  That    the    accused    denies    the    charges 
made  against  him. 

(D)  During  the  selection  of  a  jury  or  the  trial  of  a 
criminal  matter,  a  lawyer  or  law  firm  associ- 
ated with  the  prosecution  or  defense  of  a 
criminal  matter  shall  not  make  or  participate 
in  making  an  extra-judicial  statement  that  a 
reasonable  person  would  expect  to  be  dis- 
seminated by  means  of  public  communication 
and  that  relates  to  the  trial,  parties,  or  issues 
in  the  trial  or  other  matters  that  are  reasonably 
likely  to  interfere  with  a  fair  trial,  except  that 
he  may  quote  from  or  refer  without  comment 
to  public  records  of  the  court  in  the  case. 

(E)  After  the  completion  of  a  trial  or  disposition 
without  trial  of  a  criminal  matter  and  prior 
to  the  imposition  of  sentence,  a  lawyer  or  law 
firm  associated  with  the  prosecution  or  defense 
shall  not  make  or  participate  in  making  an 
extrajudicial  statement  that  a  reasonable  per- 
son would  expect  to  be  disseminated  by  pub- 
lic communication  and  that  is  reasonably  likely 
to  affect  the  imposition  of  sentence. 

(F)  The  foregoing  provisions  of  DR  7-107  also 
apply  to  professional  disciplinary  proceedings 
and  juvenile  disciplinary  proceedings  when 
pertinent  and  consistent  with  other  law  appli- 
cable to  such  proceedings. 

(G)  A  lawyer  or  law  firm  associated  with  a  civil 
action  shall  not  during  its  investigation  or  liti- 
gation make  or  participate  in  making  an  extra- 
judicial statement,  other  than  a  quotation  from 
or  reference  to  public  records,  that  a  reason- 
able person  would  expect  to  be  disseminated 
by  means  of  public  communication  and  that 
relates  to: 
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{ 1 )   Evidence    regarding    the    occurrence    or 
transaction  involved. 

(2)  The  character,  credibility,  or  criminal 
record  of  a  party,  witness,  or  prospective 
witness. 

( 3 )  The  performance  or  results  of  any  exami- 
nations or  tests  or  the  refusal  or  failure 
of  a  party  to  submit  to  such. 

(4)  His  opinion  as  to  the  merits  of  the  claims 
or  defenses  of  a  party,  except  as  required 
by  law  or  administrative  rule. 

( 5 )  Any  other  matter  reasonably  likely  to  in- 
terfere with  a  fair  trial  of  the  action. 

(H)  During  the  pendency  of  an  administrative  pro- 
ceeding, a  lawyer  or  law  firm  associated  there- 
with shall  not  make  or  participate  in  making 
a  statement,  other  than  a  quotation  from  or 
reference  to  public  records,  that  a  reasonable 
person  would  expect  to  be  disseminated  by 
means  of  public  communication  if  it  is  made 
outside  the  official  course  of  the  proceeding 
and  relates  to: 

( 1 )  Evidence  regarding  the  occurrence  or 
transaction  involved. 

( 2 )  The  character,  credibility,  or  criminal  rec- 
ord of  a  party,  witness,  or  prospective 
witness. 

(3)  Physical  evidence  or  the  performance  or 
results  of  any  examinations  or  tests  or  the 
refusal  or  failure  of  a  party  to  submit  to 
such. 

(4)  His  opinion  as  to  the  merits  of  the  claims, 
defenses,  or  positions  of  an  interested  per- 
son. 

(5)  Any  other  matter  reasonably  likely  to  in- 
terfere with  a  fair  hearing. 

(I)  The  foregoing  provisions  of  DR  7-107  do  not 
preclude  a  lawyer  from  replying  to  charges 
of  misconduct  publicly  made  against  him  or 
from  participating  in  the  proceedings  of  legis- 
lative, administrative,  or  other  investigative 
bodies. 

(J)  A  lawyer  shall  exercise  reasonable  care  to  pre- 
vent his  employees  and  associates  from  making 
an  extrajudicial  statement  that  he  would  be 
prohibited  from  making  under  DR  7-107. 

DR  7-108  Communication  with  or  Investigation 
of  Jurors. 

(A)  Before  the  trial  of  a  case  a  lawyer  connected 
therewith  shall  not  communicate  with  or  cause 
another  to  communicate  with  anyone  he  knows 
to  be  a  member  of  the  venire  from  which  the 
jury  will  be  selected  for  the  trial  of  the  case. 

(B)  During  the  trial  of  a  case: 

( 1 )  A  lawyer  connected  therewith  shall  not 
communicate  with  or  cause  another  to 
communicate  with  any  member  of  the 
jury." 

(2)  A  lawyer  who  is  not  connected  therewith 
shall  not  communicate  with  or  cause  an- 
other to  communicate  with  a  juror  con- 
cerning the  case. 

(C)  DR  7-108  (A)  and  (B)  do  not  prohibit  a  law- 
yer from  communicating  with  veniremen  or 
jurors  in  the  course  of  official  proceedings. 

(D)  After  discharge  of  the  jury  from  further  con- 


sideration of  a  case  with  which  the  lawyer  was 
connected,  the  lawyer  shall  not  ask  questions 
of  or  make  comments  to  a  member  of  that 
jury  that  are  calculated  merely  to  harass  or 
embarrass  the  juror  or  to  influence  his  actions 
in  future  jury  service.*' 

(E)  A  lawyer  shall  not  conduct  or  cause,  by  finan- 
cial support  or  otherwise,  another  to  conduct  a 
vexatious  or  harassing  investigation  of  either 
a  venireman  or  a  juror. 

(F)  All  restrictions  imposed  by  DR  7-108  upon  a 
lawyer  also  apply  to  communications  with  or 
investigations  of  members  of  a  family  of  a 
venireman  or  a  juror. 

(G)  A  lawyer  shall  reveal  promptly  to  the  court 
improper  conduct  by  a  venireman  or  a  juror, 
or  by  another  toward  a  venireman  or  a  juror 
or  a  member  of  his  family,  of  which  the  law- 
yer has  knowledge. 

DR    7-109     Contact  with  Witnesses. 

(A)  A  lawyer  shall  not  suppress  any  evidence  that 
he  or  his  client  has  a  legal  obligation  to  reveal 
or  produce.™ 

( B )  A  lawyer  shall  not  advise  or  cause  a  person  to 
secrete  himself  or  to  leave  the  jurisdiction  of  a 
tribunal  for  the  purpose  of  making  him  un- 
available as  a  witness  therein.'" 

(C)  A  lawyer  shall  not  pay,  offer  to  pay,  or  ac- 
quiesce in  the  payment  of  compensation  to  a 
witness  contingent  upon  the  content  of  his  tes- 
timony or  the  outcome  of  the  case.""  But  a  law- 
yer may  advance,  guarantee,  or  acquiesce  in 
the  payment  of: 

( 1 )  Expenses  reasonably  incurred  by  a  wit- 
ness in  attending  or  testifying. 

( 2 )  Reasonable  compensation  to  a  witness  for 
his  loss  of  time  in  attending  or  testifying. 

( 3 )  A  reasonable  fee  for  the  professional  serv- 
ices of  an  expert  witness. 

DR    7-110     Contact  with  Officials." 

(A)  A  lawyer  shall  not  give  or  lend  any  thing  of 
value  to  a  judge,  official,  or  employee  of  a  tri- 
bunal except  as  permitted  by  Section  C(4)  of 
Canon  5  of  the  Code  of  Judicial  Conduct,  but 
a  lawyer  may  make  a  contribution  to  the 
campaign  fund  of  a  candidate  for  judicial  of- 
fice in  conformity  with  Section  B(2)  under 
Canon  7  of  the  Code  of  Judicial  Conduct. 

( B )  In  an  adversary  proceeding,  a  lawyer  shall  not 
communicate,  or  cause  another  to  communi- 
cate, as  to  the  merits  of  the  cause  with  a  judge 
or  an  official  before  whom  the  proceeding  is 
pending,  except: 

( 1 )  In  the  course  of  official  proceedings  in  the 
cause. 

( 2 )  In  writing  if  he  promptly  delivers  a  copy 
of  the  writing  to  opposing  counsel  or  to  - 
the  adverse  party  if  he  is  not  represented 
by  a  lawyer. 

(3)  Orally  upon  adequate  notice  to  opposing 
counsel  or  to  the  adverse  party  if  he  is  not 
represented  by  a  lawyer. 

(4)  As  otherwise  authorized  by  law,  or  by 
Section  A(4 )  under  Canon  3  of  the  Code 
of  Judicial  Conduct." 


NOTES 


1.  "The  right  to  be  heard  would  be,  in  many  cases, 
of  little  avail  if  it  did  not  comprehend  the  right  to  be 
heard  by  counsel.  Even  the  intelligent  and  educated 
layman  has  small  and  sometimes  no  skill  in  the  science 
of  law."  PoweU  v.  Alabama,  287  U.S.  45,  68-69,  77  L. 
Ed.  158,  170,  53  S.  Ct.  55,  64  (1932). 

2.  Cf.  ABA  Canon  4. 

"At  times  .  .  .  [the  tax  lawyer]  will  be  wise  to  dis- 


card some  arguments  and  he  should  exercise  discretion  to 
emphasize  the  arguments  which  in  his  judgment  are  most 
likely  to  be  persuasive.  But  this  process  involves  legal 
judgment  rather  than  moral  attitudes.  The  tax  lawyer 
should  put  aside  private  disagreements  with  Congres- 
sional and  Treasury  policies.  His  own  notions  of  policy, 
and  his  personal  view  of  what  the  law  should  be,  are 
irrelevant.    The  job  entrusted  to  him  by  his  client  is  to 
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use  all  his  learning  and  ability  to  protect  his  client's 
rights,  not  to  help  in  the  process  of  promoting  a  better 
tax  system.  The  tax  lawyer  need  not  accept  his  client's 
economic  and  social  opinions,  but  the  client  is  paying 
for  technical  attention  and  undivided  concentration  upon 
his  affairs.  He  is  equally  entitled  to  performance  un- 
fettered by  his  attorney's  economic  and  social  predilec- 
tions." Paul,  The  Lawyer  as  a  Tax  Adviser,  25  Rocky 
Mt.  L.  Rev.  412,  418  (1953). 

3.  See  ABA  Canons  15  and  32. 

ABA  Canon  5,  although  only  speaking  of  one  accused 
of  crime,  imposes  a  similar  obligation  on  the  lawyer: 
"[T]he  lawyer  is  bound,  by  all  fair  and  honorable  means, 
to  present  every  defense  that  the  law  of  the  land  permits, 
to  the  end  that  no  person  may  be  deprived  of  life  or 
liberty,  but  by  due  process  of  law." 

"Any  persuasion  or  pressure  on  the  advocate  which 
deters  him  from  planning  and  carrying  out  the  litigation 
on  the  basis  of  'what,  within  the  framework  of  the  law, 
is  best  for  my  client's  interest?'  interferes  with  the  obli- 
gation to  represent  the  client  fully  within  the  law. 

"This  obligation,  in  its  fullest  sense,  is  the  heart  of  the 
adversary  process.  Each  attorney,  as  an  advocate,  acts 
for  and  seeks  that  which  in  his  judgment  is  best  for  his 
client,  within  the  bounds  authoritatively  established. 
The  advocate  does  not  decide  what  is  just  in  this  case — 
he  would  be  usurping  the  function  of  the  judge  and 
jury — he  acts  for  and  seeks  for  his  client  that  which  he 
is  entitled  to  under  the  law.  He  can  do  no  less  and 
properly  represent  the  client."  Thode,  The  Ethical 
Standard  for  the  Advocate,  39  Texas  L.  Rev.  575,  584 
(1961). 

"The  [Texas  public  opinion]  survey  indicates  that  dis- 
trust of  the  lawyer  can  be  traced  directly  to  certain 
factors.  Foremost  of  these  is  a  basic  misunderstanding 
of  the  function  of  the  lawyer  as  an  advocate  in  an  ad- 
versary system. 

"Lawyers  are  accused  of  taking  advantage  of  'loop- 
holes' and  'technicalities'  to  win.  Persons  who  make 
this  charge  are  unaware,  or  do  not  understand,  that  the 
lawyer  is  hired  to  win,  and  if  he  does  not  exercise  every 
legitimate  effort  in  his  client's  behalf,  then  he  is  betray- 
ing a  sacred  trust."  Rochelle  &  Payne,  The  Struggle 
for  Public  Understanding,  25  Texas  B.J.  109,  159 
(1962). 

"The  importance  of  the  attorney's  undivided  alle- 
giance and  faithful  service  to  one  accused  of  crime,  ir- 
respective of  the  attorney's  personal  opinion  as  to  the 
guilt  of  his  client,  lies  in  Canon  5  of  the  American  Bar 
Association  Canon  of  Ethics. 

"The  difficulty  lies,  of  course,  in  ascertaining  whether 
the  attorney  has  been  guilty  of  an  error  of  judgment, 
such  as  an  election  with  respect  to  trial  tactics,  or  has 
otherwise  been  actuated  by  his  conscience  or  belief  that 
his  chent  should  be  convicted  in  any  event.  All  too  fre- 
quently courts  are  called  upon  to  review  actions  of  de- 
fense counsel  which  are,  at  the  most,  errors  of  judgment, 
not  properly  reviewable  on  habeas  corpus  unless  the 
trial  is  a  farce  and  a  mockery  of  justice  which  requires 
the  court  to  intervene.  .  .  .  But  when  defense  counsel, 
in  a  truly  adverse  proceeding,  admits  that  his  conscience 
would  not  permit  him  to  adopt  certain  customary  trial 
procedures,  this  extends  beyond  the  realm  of  judgment 
and  strongly  suggests  an  invasion  of  constitutional 
rights."  Johns  v.  Smyth,  176  F.  Supp.  949,  952  (E.D. 
Va.  1959),  modified.  United  States  ex  rel.  Wilkins  v. 
Banmiller,  205  F.  Supp.  123,  128,  n.  5  (E.D.  Pa.  1962), 
afj'd,  325  F.  2d  514  (3d  Cir.  1963),  cert,  denied,  379 
U.S.  847,  13  L.  Ed.  2d  51,  85  S.  Ct.  87  (1964). 

"The  adversary  system  in  law  administration  bears  a 
striking  resemblance  to  the  competitive  economic  sys- 
tem. In  each  we  assume  that  the  individual  through 
partisanship  or  through  self-interest  will  strive  mightily 
for  his  side,  and  that  kind  of  striving  we  must  have.  But 
neither  system  would  be  tolerable  without  restraints  and 
modifications,  and  at  times  without  outright  departures 
from  the  system  itself.  Since  the  legal  profession  is  en- 
trusted with  the  system  of  law  administration,  a  part  of 
its  task  is  to  develop  in  its  members  appropriate  re- 
straints without  impairing  the  values  of  partisan  striv- 
ing. An  accompanying  task  is  to  aid  in  the  modification 
of  the  adversary  system  or  departure  from  it  in  areas  to 
which  the  system  is  unsuited."  Cheatham,  The  Law- 
yer's Role  and  Surroundings,  25  RocKY  Mt.  L.  Rev. 
405,410  (1953). 

4.  "Rule  4.15  prohibits,  in  the  pursuit  of  a  client's 


cause,  'any  manner  of  fraud  or  chicane';  Rule  4.22  re- 
quires 'candor  and  fairness'  in  the  conduct  of  the  lawyer, 
and  forbids  the  making  of  knowing  misquotations;  Rule 
4.47  provides  that  a  lawyer  'should  always  maintain 
his  integrity,'  and  generally  forbids  all  misconduct  in- 
jurious to  the  interests  of  the  public,  the  courts,  or  his 
clients,  and  acts  contrary  to  'justice,  honesty,  modesty 
or  good  morals.'  Our  Commissioner  has  accurately 
paraphrased  these  rules  as  follows:  'An  attorney  does 
not  have  the  duty  to  do  all  and  whatever  he  can  that 
may  enable  him  to  win  his  client's  cause  or  to  further 
his  chent's  interest.  His  duty  and  efforts  in  these  re- 
spects, although  they  should  be  prompted  by  his  "en- 
tire devotion"  to  the  interest  of  his  client,  must  be  within 
and  not  without  the  bounds  of  the  law.'  "  In  re  Wines, 
370  S.\V.2d  328,  333  (Mo.  1963). 
See  Note,  38  Texas  L.  Rev.  107,  110  (1959). 

5.  "Under  our  system  of  government  the  process  of 
adjudication  is  surrounded  by  safeguards  evolved  from 
centuries  of  experience.  These  safeguards  are  not  de- 
signed merely  to  lend  formality  and  decorum  to  the 
trial  of  causes.  They  are  predicated  on  the  assumption 
that  to  secure  for  any  controversy  a  truly  informed  and 
dispassionate  decision  is  a  difficult  thing,  requiring  for 
its  achievement  a  special  summoning  and  organization 
of  human  effort  and  the  adoption  of  measures  to  ex- 
clude the  biases  and  prejudgments  that  have  free  play 
outside  the  courtroom.  All  of  this  goes  for  naught  if 
the  man  with  an  unpopular  cause  is  unable  to  find  a 
competent  lawyer  courageous  enough  to  represent  him. 
His  chance  to  have  his  day  in  court  loses  much  of  its 
meaning  if  his  case  is  handicapped  from  the  outset  by 
the  very  kind  of  prejudgment  our  rules  of  evidence  and 
procedure  are  intended  to  prevent."  Professional  Re- 
sponsibility: Report  of  the  Joint  Conference,  44  A.B.A.J. 
1159,   1216  (1958). 

6.  "[I]t  is  .  .  .  [the  tax  lawyer's]  positive  duty  to  show 
the  client  how  to  avail  himself  to  the  full  of  what  the 
law  permits.  He  is  not  the  keeper  of  the  Congressional 
conscience."  Paul,  The  Lawyer  as  a  Tax  Adviser,  25 
Rocky  Mt.  L.  Rev.  412,  418  (1953). 

7.  See  ABA  Canons  15  and  30. 

8.  "The  fact  that  it  desired  to  evade  the  law,  as  it  is 
called,  is  immaterial,  because  the  very  meaning  of  a  line 
in  the  law  is  that  you  intentionally  may  go  as  close  to  it 
as  you  can  if  you  do  not  pass  it  ...  .  It  is  a  matter  of 
proximity  and  degree  as  to  which  minds  will  differ  .  .  .  ." 
Justice  Holmes,  in  Superior  Oil  Co.  v.  Mississippi,  280 
U.S.  390,  395-96,  74  L.  Ed  504,  508,  50  S.  Ct.  169,  170 
(1930). 

9.  "Today's  lawyers  perform  two  distinct  types  of 
functions,  and  our  ethical  standards  should,  but  in  the 
main  do  not,  recognize  these  two  functions.  Judge  Phil- 
brick  McCoy  recently  reported  to  the  American  Bar 
Association  the  need  for  a  reappraisal  of  the  Canons  in 
light  of  the  new  and  distinct  function  of  counselor,  as 
distinguished  from  advocate,  which  today  predominates 
in  the  legal  profession.  .  .  . 

".  .  .  In  the  first  place,  any  revision  of  the  canons 
must  take  into  account  and  speak  to  this  new  and  now 
predominant  function  of  the  lawyer.  ...  It  is  beyond 
the  scope  of  this  paper  to  discuss  the  ethical  standards 
to  be  applied  to  the  counselor  except  to  state  that  in  my 
opinion  such  standards  should  require  a  greater  recogni- 
tion and  protection  for  the  interest  of  the  public  gen- 
erally than  is  presently  expressed  in  the  canons.  Also, 
the  counselor's  obligation  should  extend  to  requiring 
him  to  inform  and  to  impress  upon  the  client  a  just 
solution  of  the  problem,  considering  all  interests  in- 
volved." Thode,  The  Ethical  Standard  for  the  Advo- 
cate. 39  Texas  L.  Rev.  575,  578-79   (1961). 

"The  man  who  has  been  called  into  court  to  answer 
for  his  own  actions  is  entitled  to  fair  hearing.  Partisan 
advocacy  plays  its  essential  part  in  such  a  hearing,  and 
the  lawyer  pleading  his  client's  case  may  properly  pre- 
sent it  in  the  most  favorable  light.  A  similar  resolution 
of  doubts  in  one  direction  becomes  inappropriate  when 
the  lawyer  acts  as  counselor.  The  reasons  that  justify 
and  even  require  partisan  advocacy  in  the  trial  of  a 
cause  do  not  grant  any  Ucense  to  the  lawyer  to  partici- 
pate as  legal  advisor  in  a  line  of  conduct  that  is  im- 
moral, unfair,  or  of  doubtful  legality.  In  saving  himself 
from  this  unworthy  involvement,  the  lawyer  cannot  be 
guided  solely  by  an  unreflective  inner  sense  of  good 
faith;  he  must  be  at  pains  to  preserve  a  sufficient  detach- 
ment from  his  client's  interests  so  that  he  remains  capa- 
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ble  of  a  sound  and  objective  appraisal  of  the  propriety 
of  what  his  client  proposes  to  do."  Professional  Re- 
sponsibility: Report  of  the  Joint  Conference,  44  A.B.A.J. 
1159,  1161   (1958). 

10.  "[A]  lawyer  who  is  asked  to  advise  his  client  .  .  . 
may  freely  urge  the  statement  of  positions  most  favorable 
to  the  client  just  as  long  as  there  is  reasonable  basis  for 
those  positions."     ABA  Opinion  314  (1965). 

11.  "The  lawyer  ...  is  not  an  umpire,  but  an  advo- 
cate. He  is  under  no  duty  to  refrain  from  making 
every  proper  argument  in  support  of  any  legal  point 
because  he  is  not  convinced  of  its  inherent  soundness. 
.  .  .  His  personal  belief  in  the  soundness  of  his  cause 
or  of  the  authorities  supporting  it,  is  irrelevant."  ABA 
Opinion  280  (1949). 

■'Counsel  apparently  misconceived  his  role.  It  was 
his  duty  to  honorably  present  his  client's  contentions  in 
the  light  most  favorable  to  his  client.  Instead  he  pre- 
sumed to  advise  the  court  as  to  the  vahdity  and  suf- 
ficiency of  prisoner's  motion,  by  letter.  We  therefore 
conclude  that  prisoner  had  no  effective  assistance  of 
counsel  and  remand  this  case  to  the  District  Court  with 
instructions  to  set  aside  the  Judgment,  appoint  new 
counsel  to  represent  the  prisoner  if  he  makes  no  objec- 
tion thereto,  and  proceed  anew."  McCartney  v.  United 
States,  343  F.  2d  471,  472  (9th  Cir.  1965). 

12.  "Here  the  court-appointed  counsel  had  the  tran- 
script but  refused  to  proceed  with  the  appeal  because  he 
found  no  merit  in  it.  .  .  .  We  cannot  say  that  there 
was  a  finding  of  frivolity  by  either  of  the  California 
courts  or  that  counsel  acted  in  any  greater  capacity  than 
merely  as  amicus  curiae  which  was  condemned  in  Ellis, 
supra.  Hence  Cahfornia's  procedure  did  not  furnish 
petitioner  with  counsel  acting  in  the  role  of  an  advocate 
nor  did  it  provide  that  full  consideration  and  resolution 
of  the  matter  as  is  obtained  when  counsel  is  acting  in 
that  capacity.  .  .  . 

"The  constitutional  requirement  of  substantial  equal- 
ity and  fair  process  can  only  be  attained  where  counsel 
acts  in  the  role  of  an  active  advocate  in  behalf  of  his 
client,  as  opposed  to  that  of  amicus  curiae.  The  no- 
merit  letter  and  the  procedure  it  triggers  do  not  reach 
that  dignity.  Counsel  should,  and  can  with  honor  and 
without  conflict,  be  of  more  assistance  to  his  client  and 
to  the  court.  His  role  as  advocate  requires  that  he  sup- 
port his  client's  appeal  to  the  best  of  his  abihty.  Of 
course,  if  counsel  finds  his  case  to  be  wholly  frivolous, 
after  a  conscientious  examination  of  it,  he  should  so 
advise  the  court  and  request  permission  to  withdraw. 
That  request  must,  however,  be  accompanied  by  a  brief 
referring  to  anything  in  the  record  that  might  arguably 
support  the  appeal.  A  copy  of  counsel's  brief  should 
be  furnished  the  indigent  and  time  allowed  him  to  raise 
any  points  that  he  chooses;  the  court — not  counsel — then 
proceeds,  after  a  full  examination  of  all  the  proceedings, 
to  decide  whether  the  case  is  wholly  frivolous.  If  it  so 
finds  it  may  grant  counsel's  request  to  withdraw  and 
dismiss  the  appeal  insofar  as  federal  requirements  are 
concerned,  or  proceed  to  a  decision  on  the  merits,  if 
state  law  so  requires.  On  the  other  hand,  if  it  finds  any 
of  the  legal  points  arguable  on  their  merits  (and  there- 
fore not  frivolous)  it  must,  prior  to  decision,  afford  the 
indigent  the  assistance  of  counsel  to  argue  the  appeal." 
Anders  v.  California,  386  U.S.  738,  744,  18  L.  Ed.  2d 
493,  498,  87  S.  Ct.  1396,  1399-1400  (1967),  rehearing 
denied.  388  U.S.  924,  18  L.  Ed.  2d  1377,  87  S.  Ct.  2094 
(1967). 

See  Paul,  The  Lawyer  As  a  Tax  Adviser,  25  Rocky 
Mt.  L.  Rev.  412,  432  (1953). 

13.  See  ABA  Canon  32. 

14.  "For  a  lawyer  to  represent  a  syndicate  notoriously 
engaged  in  the  violation  of  the  law  for  the  purpose  of 
advising  the  members  how  to  break  the  law  and  at  the 
same  time  escape  it,  is  manifestly  improper.  While  a 
lawyer  may  see  to  it  that  anyone  accused  of  crime,  no 
matter  how  serious  and  flagrant,  has  a  fair  trial,  and 
present  all  available  defenses,  he  may  not  co-operate 
in  plarming  violations  of  the  law.  There  is  a  sharp  dis- 
tinction, of  course,  between  advising  what  can  lawfully 
be  done  and  advising  how  unlawful  acts  can  be  done  in 
a  way  to  avoid  conviction.  Where  a  lawyer  accepts  a 
retainer  from  an  organization,  known  to  be  unlawful, 
and  agrees  in  advance  to  defend  its  members  when  from 
time  to  time  they  are  accused  of  crime  arising  out  of  its 
unlawful  activities,  this  is  equally  improper." 

"See  also  Opinion  155."    ABA  Opinion  281  (1952). 


15.  See  ABA  Special  Committee  on  Minimum  Stan- 
dards for  the  Administration  of  Criminal  Justice,  Stan- 
dards Relating  to  Pleas  of  Guilty  pp.  69-70  (1968). 

16.  "First  of  all,  a  truly  great  lawyer  is  a  wise  coun- 
selor to  all  manner  of  men  in  the  varied  crises  of  their 
lives  when  they  most  need  disinterested  advice.  Ef- 
fective counseling  necessarily  involves  a  thoroughgoing 
knowledge  of  the  principles  of  the  law  not  merely  as 
they  appear  in  the  books  but  as  they  actually  operate  in 
action."  "Vanderbilt,  The  Five  Functions  of  the  Lawyer: 
Service  to  Clients  and  the  Public,  40  A.B.A.J.  31  (1954). 

17.  "A  lawyer  should  endeavor  to  obtain  full  knowl- 
edge of  his  client's  cause  before  advising  thereon.  .  .  ." 
ABA  Canon  8. 

18.  "[I]n  devising  charters  of  collaborative  effort  the 
lawyer  often  acts  where  all  of  the  affected  parties  are 
present  as  participants.  But  the  lawyer  also  performs  a 
similar  function  in  situations  where  this  is  not  so,  as,  for 
example,  in  planning  estates  and  drafting  wills.  Here  the 
instrument  defining  the  terms  of  collaboration  may  affect 
persons  not  present  and  often  not  born.  Yet  here,  too, 
the  good  lawyer  does  not  serve  merely  as  a  legal  conduit 
for  his  client's  desires,  but  as  a  wise  counselor,  experi- 
enced in  the  art  of  devising  arrangements  that  will  put 
in  workable  order  the  entangled  affairs  and  interests  of 
human  beings."  Professional  Responsibility:  Report  of 
the  Joint  Conference,  44  A.B.A.J.  1159,  1162  (1958). 

19.  See  ABA  Canon  8. 

"Vital  as  is  the  lawyer's  role  in  adjudication,  it  should 
not  be  thought  that  it  is  only  as  an  advocate  pleading  in 
open  court  that  he  contributes  to  the  administration  of 
the  law.  The  most  effective  reahzation  of  the  law's  aims 
often  takes  place  in  the  attorney's  office,  where  litigation 
is  forestalled  by  anticipating  its  outcome,  where  the  law- 
yer's quiet  counsel  takes  the  place  of  pubhc  force.  Con- 
trary to  popular  belief,  the  compliance  with  the  law 
thus  brought  about  is  not  generally  lip-serving  and  nar- 
row, for  by  reminding  him  of  its  long-run  costs  the  law- 
yer often  deters  his  client  from  a  course  of  conduct 
technically  permissible  under  existing  law,  though  in- 
consistent with  its  underlying  spirit  and  purpose."  Pro- 
fessional Responsibility:  Report  of  the  Joint  Conference, 
44  A.B.A.J.  1159,  1161  (1958). 

20.  "My  summation  of  Judge  Sharswood's  view  of  the 
advocate's  duty  to  the  chent  is  that  he  owes  to  the  client 
the  duty  to  use  all  legal  means  in  support  of  the  client's 
case.  However,  at  the  same  time  Judge  Sharswood  rec- 
ognized that  many  advocates  would  find  this  obhgation 
unbearable  if  applicable  without  exception.  Therefore, 
the  individual  lawyer  is  given  the  choice  of  representing 
his  client  fully  within  the  bounds  set  by  the  law  or  of 
telling  his  client  that  he  cannot  do  so,  so  that  the  client 
may  obtain  another  attorney  if  he  wishes."  Thode,  The 
Ethical  Standard  for  the  Advocate,  39  Texas  L.  Rev. 
575,  582  (1961). 

Cf.  Code  of  Professional  Responsibility,  DR  2-110 
(C). 

21.  See  ABA  Canon  24. 

22.  Thode,  The  Ethical  Standard  for  the  Advocate,  39 
Texas  L.  Rev.  575,  592  (1961). 

23.  Cf.  ABA  Opinions  253  (1946)  and  178  (1938). 

24.  See  ABA  Canon  5  and  Berger  v.  United  States, 
295  U.S.  78,  79  L.  Ed.  1314,  55  S.  Ct.  629  (1935). 

"The  public  prosecutor  cannot  take  as  a  guide  for  the 
conduct  of  his  office  the  standards  of  an  attorney  appear- 
ing on  behalf  of  an  individual  client.  The  freedom  else- 
where wisely  granted  to  a  partisan  advocate  must  be 
severely  curtailed  if  the  prosecutor's  duties  are  to  be 
properly  discharged.  The  public  prosecutor  must  recall 
that  he  occupies  a  dual  role,  being  obligated,  on  the  one 
hand,  to  furnish  that  adversary  element  essential  to  the 
informed  decision  of  any  controversy,  but  being  pos- 
sessed, on  the  other,  of  important  governmental  powers 
that  are  pledged  to  the  accomplishment  of  one  objective 
only,  that  of  impartial  justice.  Where  the  prosecutor 
is  recreant  to  the  trust  impUcit  in  his  office,  he  under- 
mines confidence,  not  only  in  his  profession,  but  in  gov- 
ernment and  the  very  ideal  of  justice  itself."  Profes- 
sional Responsibility:  Report  of  the  Joint  Conference,  44 
A.B.A.J.  1159,  1218  (1958). 

"The  prosecuting  attorney  is  the  attorney  for  the  state, 
and  it  is  his  primary  duty  not  to  convict  but  to  see  that 
justice  is  done."     ABA  Opinion  150  (1936). 

25.  As  to  appearances  before  a  department  of  govern- 
ment. Canon  26  provides:  "A  lawyer  openly  .  .  .  inay 
render  professional  services  ...  in  advocacy  of  claims 
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before  departments  of  government,  upon  the  same  prin- 
ciples of  ethics  which  justify  his  appearance  before  the 
Courts  .  .  .  ." 

26.  "But  as  an  advocate  before  a  service  which  itself 
represents  the  adversary  point  of  view,  where  his  client's 
case  is  fairly  arguable,  a  lawyer  is  under  no  duty  to  dis- 
close its  weaknesses,  any  more  than  he  would  be  to  make 
such  a  disclosure  to  a  brother  lawyer.  The  limitations 
within  which  he  must  operate  are  best  expressed  in 
Canon  22  .  .  .  ."    ABA  Opinion  314  (1965). 

27.  See  Baird  v.  Koerner,  279  F.2d  623  (9th  Cir. 
1960). 

28.  See  ABA  Canon  26. 

29.  "Law  should  be  so  practiced  that  the  lawyer  re- 
mains free  to  make  up  his  own  mind  how  he  will  vote, 
what  causes  he  will  support,  what  economic  and  political 
philosophy  he  will  espouse.  It  is  one  of  the  glories  of 
the  profession  that  it  admits  of  this  freedom.  Distin- 
guished examples  can  be  cited  of  lawyers  whose  views 
were  at  variance  from  those  of  their  chents,  lawyers 
whose  skill  and  wisdom  make  them  valued  advisers  to 
those  who  had  little  sympathy  with  their  views  as  citi- 
zens." Professional  Responsibility:  Report  of  the  Joint 
Conference,  44  A.B.A.J.  1159,  1217  (1958). 

"No  doubt  some  tax  lawyers  feel  constrained  to  ab- 
stain from  activities  on  behalf  of  a  better  tax  system  be- 
cause  they  think  that  their  clients  may  object.  Clients 
have  no  right  to  object  if  the  tax  adviser  handles  their 
affairs  competently  and  faithfully  and  independently  of 
his  private  views  as  to  tax  poUcy.  They  buy  his  expert 
services,  not  his  private  opinions  or  his  silence  on  issues 
that  gravely  affect  the  public  interest."  Paul,  The  Lcm- 
yer  as  a  Tax  Adviser,  25  Rocky  Mt.  L.  Rev.  412,  434 
(1953). 

30.  See  ABA  Canon  9. 

31.  Id. 

32.  See  Professional  Responsibility:  Report  of  the 
Joint  Conference,  44  A.B.A.J.  1159,  1160  (1958). 

33.  "Without  the  participation  of  someone  who  can 
act  responsibly  for  each  of  the  parties,  this  essential 
narrowing  of  the  issues  [by  exchange  of  written  plead- 
ings or  stipulations  of  counsel]  becomes  impossible. 
But  here  again  the  true  significance  of  partisan  advocacy 
lies  deeper,  touching  once  more  the  integrity  of  the  ad- 
judicative process  itself.  It  is  only  through  the  advo- 
cate's participation  that  the  hearing  may  remain  in  fact 
what  it  purports  to  be  in  theory:  a  public  trial  of  the 
facts  and  issues.  Each  advocate  comes  to  the  hearing 
prepared  to  present  his  proofs  and  arguments,  knowing 
at  the  same  time  that  his  arguments  may  fail  to  persuade 
and  that  his  proof  may  be  rejected  as  inadequate.  .  .  . 
The  deciding  tribunal,  on  the  other  hand,  comes  to  the 
hearing  uncommitted.  It  has  not  represented  to  the  pub- 
lic that  any  fact  can  be  proved,  that  any  argument  is 
sound,  or  that  any  particular  way  of  stating  a  litigant's 
case  is  the  most  effective  expression  of  its  merits."  Pro- 
fessional Responsibility:  Report  of  the  Joint  Confer- 
ence, 44  A.B.A.J.  1159,  1160-61   (1958). 

34.  Cf.  ABA  Canons  15  and  32. 

35.  Cf.  ABA  Canon  21. 

36.  See  Professional  Responsibility:  Report  of  the 
Joint  Conference,  44  A.B.A.J.  1159,  1216  (1958). 

37.  "We  are  of  the  opinion  that  the  letter  in  question 
was  improper,  and  that  in  writing  and  sending  it  re- 
spondent was  guilty  of  unprofessional  conduct.  This 
court  has  heretofore  expressed  its  disapproval  of  using 
threats  of  criminal  prosecution  as  a  means  of  forcing 
settlement  of  civil  claims.  .  .  . 

"Respondent  has  been  guilty  of  a  violation  of  a  prin- 
ciple which  condemns  any  confusion  of  threats  of  crimi- 
nal prosecution  with  the  enforcement  of  civil  claims. 
For  this  misconduct  he  should  be  severely  censured." 
Matter  of  Gehnan,  230  App.  Div.  524,  527,  N.  Y.  S.  416, 
419  (1930). 

38.  "An  attorney  has  the  duty  to  protect  the  interests 
of  his  client.  He  has  a  right  to  press  legitimate  argument 
and  to  protest  an  erroneous  ruling."  Gallagher  v.  Mu- 
nicipal Court,  31  Cal.  2d  784,  796,  192  P.2d  905,  913 
(1948). 

"There  must  be  protection,  however,  in  the  far  more 
frequent  case  of  the  attorney  who  stands  on  his  rights 
and  combats  the  order  in  good  faith  and  without  dis- 
respect believing  with  good  cause  that  it  is  void,  for  it 
is  here  that  the  independence  of  the  bar  becomes  valu- 
able."   Note,  39  COLUM.  L.  Rev.  433,  438  (1939). 

39.  "Too  many  do  not  understand  that  accomplish- 


ment of  the  layman's  abstract  ideas  of  justice  is  the  func- 
tion of  the  judge  and  jury,  and  that  it  is  the  lawyer's 
sworn  duty  to  portray  his  client's  case  in  its  most  favor- 
able light."  Rochelle  and  Payne,  The  Struggle  for  Pub- 
lic Understanding,  25  Texas  B.J.  109,  159  (1962). 

40.  "We  are  of  the  opinion  that  this  Canon  requires 
the  lawyer  to  disclose  such  decisions  [that  are  adverse 
to  his  client's  contentions]  to  the  court.  He  may,  of 
course,  after  doing  so,  challenge  the  soundness  of  the 
decisions  or  present  reasons  which  he  believes  would 
warrant  the  court  in  not  following  them  in  the  pending 
case."    ABA  Opinion  146  (1935). 

Cf.  ABA  Opinion  280  (1949)  and  Thode,  The  Ethi- 
cal Standard  for  the  Advocate,  39  Texas  L.  Rev.  575, 
585-86  (1961). 

41.  See  ABA  Canon  15. 

"The  traditional  duty  of  an  advocate  is  that  he  hon- 
orably uphold  the  contentions  of  his  client.  He  should 
not  voluntarily  undermine  them."  Harders  v.  State  of 
Cahfornia,  373  F.2d  839,  842  (9th  Cir.  1967). 

42.  See  ABA  Canon  22. 

43.  Id.;  cf.  ABA  Canon  41. 

44.  See  generally  ABA  Opinion  287  (1953)  as  to  a 
lawyer's  duty  when  he  unknowingly  participates  in  in- 
troducing perjured  testimony. 

45.  "Under  any  standard  of  proper  ethical  conduct 
an  attorney  should  not  sit  by  silently  and  permit  his  client 
to  commit  what  may  have  been  perjury,  and  which 
certainly  would  mislead  the  court  and  the  opposing 
party  on  a  matter  vital  to  the  issue  under  considera- 
tion. .  .  . 

"Respondent  next  urges  that  it  was  his  duty  to  ob- 
serve the  utmost  good  faith  toward  his  client,  and  there- 
fore he  could  not  divulge  any  confidential  information. 
This  duty  to  the  client  of  course  does  not  extend  to  the 
point  of  authorizing  collaboration  with  him  in  the  com- 
mission of  fraud."  In  re  Carroll,  244  S.W.2d  474, 
474-75   (Ky.   1951). 

46.  See  ABA  Canon  5;  cf.  ABA  Opinion  131  (1935). 

47.  Cf.  ABA  Canon  39. 

48.  "The  prevalence  of  perjury  is  a  serious  menace  to 
the  administration  of  justice,  to  prevent  which  no  means 
have  as  yet  been  satisfactorily  devised.  But  there  cer- 
tainly can  be  no  greater  incentive  to  perjury  than  to 
allow  a  party  to  make  payments  to  its  opponents  wit- 
nesses under  any  guise  or  on  any  excuse,  and  at  least 
attorneys  who  are  officers  of  the  court  to  aid  it  in  the 
administration  of  justice,  must  keep  themselves  clear  of 
any  connection  which  in  the  sUghtest  degree  tends  to 
induce  witnesses  to  testify  in  favor  of  their  clients."  In 
re  Robinson,  151  App.  Div.  589,  600,  136  N.Y.S.  548, 
556-57  (1912),  aff'd,  209  N.Y.  354,  103  N.E.  160 
(1913). 

49.  "It  will  not  do  for  an  attorney  who  seeks  to  jus- 
tify himself  against  charges  of  this  kind  to  show  that  he 
has  escaped  criminal  responsibility  under  the  Penal  Law, 
nor  can  he  bUndly  shut  his  eyes  to  a  system  which  tends 
to  suborn  witnesses,  to  produce  perjured  testimony,  and 
to  suppress  the  truth.  He  has  an  active  affirmative  duty 
to  protect  the  administration  of  justice  from  perjury  and 
fraud,  and  that  duty  is  not  performed  by  allowing  his 
subordinates  and  assistants  to  attempt  to  subvert  justice 
and  procure  results  for  his  clients  based  upon  false  tes- 
timony and  perjured  witnesses."  Id.,  151  App.  Div.  at 
592,  136  N.Y.S.  at  551. 

50.  See  ABA  Canon  23. 

51.  "[I]t  is  unfair  to  jurors  to  permit  a  disappointed 
litigant  to  pick  over  their  private  associations  in  search 
of  something  to  discredit  them  and  their  verdict.  And 
it  would  be  unfair  to  the  public  too  if  jurors  should  un- 
derstand that  they  cannot  convict  a  man  of  means  with- 
out risking  an  inquiry  of  that  kind  by  paid  investigators, 
with,  to  boot,  the  distortions  an  inquiry  of  that  kind  can 
produce."  State  v.  LaFera,  42  N.J.  97,  107,  199  A.2d 
630,636  (1964). 

52.  ABA  Opinion  319  (1968)  points  out  that  "[m]any 
courts  today,  and  the  trend  is  in  this  direction,  allow  the 
testimony  of  jurors  as  to  all  irregularities  in  and  out  of 
the  courtroom  except  those  irregularities  whose  existence 
can  be  determined  only  by  exploring  the  consciousness 
of  a  single  particular  juror.  New  Jersey  v.  Kociolek, 
20  N.J.  92,  118  A.2d  812  (1955).  Model  Code  of 
Evidence  Rule  301.  Certainly  as  to  states  in  which  the 
testimony  and  affidavits  of  jurors  may  be  received  in 
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support  of  or  against  a  motion  for  new  trial,  a  lawyer, 
in  his  obligation  to  protect  his  cUent,  must  have  the 
tools  for  ascertaining  whether  or  not  grounds  for  a  new 
trial  exist  and  it  is  not  unethical  for  him  to  talk  to  and 
question  jurors." 

53.  Generally  see  ABA  Advisory  Committee  on 
Fair  Trul  and  Free  Press,  Standards  Relating  to 
Fair  Trial  and  Free  Press  1966). 

"[T]he  trial  court  might  well  have  proscribed  extra- 
judicial statements  by  any  lawyer,  party,  witness,  or 
court  official  which  divulged  prejudicial  matters  .... 
See  State  v.  Van  Dwyne,  43  N.J.  369,  389,  204  A.2d 
841,  852  1964),  in  which  the  court  interpreted  Canon 
20  of  the  American  Bar  Association's  Canons  of  Pro- 
fessional Ethics  to  prohibit  such  statements.  Being  ad- 
vised of  the  great  pubhc  interest  in  the  case,  the  mass 
coverage  of  the  press,  and  the  potential  prejudicial  im- 
pact of  publicity,  the  court  could  also  have  requested 
the  appropriate  city  and  county  officials  to  promulgate  a 
regulation  with  respect  to  dissemination  of  information 
about  the  case  by  their  employees.  In  addition,  report- 
ers who  wrote  or  broadcast  prejudicial  stories,  could 
have  been  warned  as  to  the  impropriety  of  pubhshing 
material  not  introduced  in  the  proceedings.  ...  In  this 
manner,  Sheppard's  right  to  a  trial  free  from  outside 
interference  would  have  been  given  added  protection 
without  corresponding  curtailment  of  the  news  media. 
Had  the  judge,  the  other  officers  of  the  court,  and  the 
police  placed  the  interest  of  justice  first,  the  news  media 
would  have  soon  learned  to  be  content  with  the  task  of 
reporting  the  case  as  it  unfolded  in  the  courtroom — 
not  pieced  together  from  extrajudicial  statements." 
Sheppard  v.  Maxwell,  384  U.S.  333,  361-62,  16  L.  Ed. 
2d  600,  619-20,  86  S.  Ct.  1507,  1521-22  (1966). 

"Court  proceedings  are  held  for  the  solemn  purpose 
of  endeavoring  to  ascertain  the  truth  which  is  the  sine 
qua  non  of  a  fair  trial.  Over  the  centuries  Anglo-Ameri- 
can courts  have  devised  careful  safeguards  by  rule  and 
otherwise  to  protect  and  facilitate  the  performance  of 
this  high  function.  As  a  result,  at  this  time  those  safe- 
guards do  not  permit  the  televising  and  photographing 
of  a  criminal  trial,  save  in  two  States  and  there  only 
under  restrictions.  The  federal  courts  prohibit  it  by 
specific  rule.  This  is  weighty  evidence  that  our  concepts 
of  a  fair  trial  do  not  tolerate  such  an  indulgence.  We 
have  always  held  that  the  atmosphere  essential  to  the 
preservation  of  a  fair  trial — the  most  fundamental  of  all 
freedoms — must  be  maintained  at  all  costs."  Estes  v. 
State  of  Texas,  381  U.S.  532,  540,  14  L.  Ed.  2d  543, 
549,  85  S.  Ct.  1628,  1631-32  (1965),  rehearing  denied, 
382  U.S.  875,  15  L.  Ed.  2d  118,  86  S.  Ct.  18  (1965). 

54.  "Pretrial  can  create  a  major  problem  for  the  de- 
fendant in  a  criminal  case.  Indeed,  it  may  be  more 
harmful  than  publicity  during  the  trial  for  it  may  well 
set  the  community  opinion  as  to  guilt  or  innocence.  .  .  . 
The  trial  witnesses  present  at  the  hearing,  as  well  as  the 
original  jury  panel,  were  undoubtedly  made  aware  of 
the  pecuhar  public  importance  of  the  case  by  the  press 
and  television  coverage  being  provided,  and  by  the  fact 
that  they  themselves  were  televised  live  and  their  pictures 
rebroadcast  on  the  evening  show."  Id.,  381  U.S.  at 
536-37,  14  L.  Ed.  2d  at  546-47,  85  S.  Ct.  at  1629-30. 

55.  "The  undeviating  rule  of  this  Court  was  expressed 
by  Mr.  Justice  Holmes  over  half  a  century  ago  in  Patter- 
son V.  Colorado,  205  U.S.  454,  462  (1907): 

The  theory  of  our  system  is  that  the  conclusions  to  be 
reached  in  a  case  will  be  induced  only  by  evidence  and 
argument  in  open  court,  and  not  by  any  outside  in- 
fluence, whether  of  private  talk  or  pubhc  print." 
Sheppard  v.  Maxwell,  384  U.S.  333,  351,  16  L.  Ed.  2d 
600,  614,  86  S.  Ct.  1507,  1516  (1966). 

"The  trial  judge  has  a  large  discretion  in  ruUng  on  the 
issue  of  prejudice  resulting  from  the  reading  by  jurors  of 
news  articles  concerning  the  trial.  .  .  .  Generalizations 
beyond  that  statement  are  not  profitable,  because  each 
case  must  turn  on  its  special  facts.  We  have  here  the 
exposure  of  jurors  to  information  of  a  character  which 
the  trial  judge  ruled  was  so  prejudicial  it  could  not  be 
directly  offered  as  evidence.  The  prejudice  to  the  de- 
fendant is  almost  certain  to  be  as  great  when  that  evi- 
dence reaches  the  jury  through  news  accounts  as  when 
it  is  a  part  of  the  prosecution's  evidence.  ...  It  may 
indeed  be  greater  for  it  is  then  not  tempered  by  pro- 
tective procedures."  Marshall  v.  United  States,  360 
U.S.  310,  312-13,  3  L.  Ed.  2d  1250,  1252,  79  S.  Ct.  1171, 
1173  (1959). 


"The  experienced  trial  lawyer  knows  that  an  adverse 
public  opinion  is  a  tremendous  disadvantage  to  the  de- 
fense of  his  client.  Although  grand  jurors  conduct  their 
dehberations  in  secret,  they  are  selected  from  the  body 
of  the  pubhc.  They  are  likely  to  know  what  the  general 
pubhc  knows  and  to  reflect  the  pubhc  attitude.  Trials 
are  open  to  the  public,  and  aroused  pubhc  opinion  re- 
specting the  merits  of  a  legal  controversy  creates  a 
court  room  atmosphere  which,  without  any  vocal  expres- 
sion in  the  presence  of  the  petit  jury,  makes  itself  felt 
and  has  its  effect  upon  the  action  of  the  petit  jury. 
Our  fundamental  concepts  of  justice  and  our  American 
sense  of  fair  play  require  that  the  petit  jury  shall  be 
composed  of  persons  with  fair  and  impartial  minds  and 
without  preconceived  views  as  to  the  merits  of  the  con- 
troversy, and  that  it  shall  determine  the  issues  presented 
to  it  solely  upon  the  evidence  adduced  at  the  trial  and 
according  to  the  law  given  in  the  instructions  of  the  trial 
judge. 

"While  we  may  doubt  that  the  effect  of  pubhc  opinion 
would  sway  or  bias  the  judgment  of  the  trial  judge  in  an 
equity  proceeding,  the  defendant  should  not  be  called 
upon  to  run  that  risk  and  the  trial  court  should  not  have 
his  work  made  more  difficult  by  any  dissemination  of 
statements  to  the  public  that  would  be  calculated  to 
create  a  pubhc  demand  for  a  particular  judgment  in  a 
prospective  or  pending  case."  ABA  Opinion  199 
(1940). 

C/.  Estes  V.  State  of  Texas,  381  U.S.  532,  544-45,  144 
L.  Ed.  2d  543,  551,  85  S.  Ct.  1628,  1634  (1965).  rehear- 
ing denied,  381  U.S.  875,  15  L.  Ed.  2d  118,  86  S.  Ct.  18 
(1965). 

56.  See  ABA  Canon  20. 

57.  Canon  3  observes  that  a  lawyer  "deserves  rebuke 
and  denunciation  for  any  device  or  attempt  to  gain  from 
a  Judge  special  personal  consideration  or  favor." 

See  ABA  Canon  32. 

58.  "Judicial  Canon  32  provides: 

A  judge  should  not  accept  any  presents  or  favors  from 
litigants,  or  from  lawyers  practicing  before  him  or  from 
others  whose  interests  are  hkely  to  be  submitted  to  him 
for  judgment. 

The  language  of  this  Canon  is  perhaps  broad  enough 
to  prohibit  campaign  contributions  by  lawyers,  prac- 
ticing before  the  court  upon  which  the  candidate  hopes 
to  sit.  However,  we  do  not  think  it  was  intended  to 
prohibit  such  contributions  when  the  candidate  is  ob- 
Ugated,  by  force  of  circumstances  over  which  he  has  no 
control,  to  conduct  a  campaign,  the  expense  of  which 
exceeds  that  which  he  should  reasonably  be  expected 
to  personally  bear!"    ABA  Opinion  116  (1941). 

59.  See  ABA  Canons  3  and  32. 

60.  Cf.  ABA  Canon  18. 

61.  See  ABA  Canons  1  and  3. 

62.  See  ABA  Canon  17. 

63.  See  ABA  Canon  24. 

64.  See  ABA  Canon  25. 

65.  5ee  ABA  Canon  21. 

66.  See  ABA  Canon  15. 

67.  See  ABA  Canons  5  and  15;  cf.  ABA  Canons  4 
and  32. 

68.  Cf.  ABA  Canon  24. 

69.  See  ABA  Canon  30. 

70.  Cf.  ABA  Canons  22  and  29. 

71.  See  ABA  Canon  41;  cf.  Hinds  v.  State  Bar,  19 
Cal.2d  87,92-93,  119P.2d  134,  137(1941);  but  see  ABA 
Opinion  287  (1953)  and  Texas  Canon  38.  Also  see 
Code  of  Professional  Responsibility,  DR  4-101  (C) 
(2). 

72.  See  Precision  Inst.  Mfg.  Co.  v.  Automotive  M.M. 
Co.,  324  U.S.  806,  89  L.  Ed.  1381,  65  S.  Ct.  993  (1945). 

73.  Cf.  ABA  Canon  5. 

74.  "Rule  12.  ...  A  member  of  the  State  Bar  shall  not 
communicate  with  a  party  represented  by  counsel  upon 
a  subject  of  controversy,  in  the  absence  and  without  the 
consent  of  such  counsel.  This  rule  shall  not  apply  to 
communications  with  a  public  officer,  board,  committee 
or  body."  Cal.  Business  and  Professions  Code  §6076 
(West  1962). 

75.  See  ABA  Canon  9;  cf.  ABA  Opinions  124 
(1934),  108  (1934),  95  (1933),  and  75  (1932);  also 
see  In  re  Schwabe,  242  Or.  169,  174-75,  408  P.2d  922, 
924  (1965). 

"It  is  clear  from  the  earlier  opinions  of  this  committee 
that  Canon  9  is  to  be  construed  Uterally  and  does  not 
allow  a  communication  with  an  opposing  party,  without 
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the  consent  of  his  counsel,  though  the  purpose  merely 
be  to  investigate  the  facts.  Opinions  117,  55,  66,"  ABA 
Opinion  187  (1938). 

76.  Cf.  ABA  Opinion  102  (1933). 

77.  Cf.  ABA  Canon  9  and  ABA  Opinion  58  (1931). 

78.  Cf.  Note,  38  Texas  L.  Rev.  107,  108-09  (1959). 

79.  "In  the  brief  summary  in  the  1947  edition  of  the 
Committee's  decisions  (p.  17),  Opinion  146  was  thus 
summarized:  Opinion  146 — A  lawyer  should  disclose  to 
the  court  a  decision  directly  adverse  to  his  client's  case 
that  is  unknown  to  his  adversary. 

"We  would  not  confine  the  Opinion  to  'controlling  au- 
thorities'— i.e.,  those  decisive  of  the  pending  case — but, 
in  accordance  with  the  tests  hereafter  suggested,  would 
apply  it  to  a  decision  directly  adverse  to  any  proposition 
of  law  on  which  the  lawyer  expressly  relies,  which  would 
reasonably  be  considered  important  by  the  judge  sitting 
on  the  case. 

".  .  .  The  test  in  every  case  should  be:  Is  the  decision 
which  opposing  counsel  has  overlooked  one  which  the 
court  should  clearly  consider  in  deciding  the  case? 
Would  a  reasonable  judge  properly  feel  that  a  lawyer 
who  advanced,  as  the  law,  a  proposition  adverse  to  the 
undisclosed  decision,  was  lacking  in  candor  and  fairness 
to  him?  Might  the  judge  consider  himself  misled  by 
an  implied  representation  that  the  lawyer  knew  of  no 
adverse  authority?"     ABA  Opinion  280  (1949). 

80.  "The  authorities  are  substantially  uniform  against 
any  privilege  as  applied  to  the  fact  of  retainer  or  identity 
of  the  client.  The  privilege  is  limited  to  confidential 
communications,  and  a  retainer  is  not  a  confidential 
communication,  although  it  cannot  come  into  existence 
without  some  communication  between  the  attorney  and 
the — at  that  stage  prospective — client."  United  States 
v.  Pape,  144  F.2d  778,  782  (2d  Cir.  1944),  cert,  denied, 
323  U.S.  752,  89  L.  Ed.  2d  602,  65  S.  Ct.  86  (1944). 

"To  be  sure,  there  may  be  circumstances  under  which 
the  identification  of  a  client  may  amount  to  the  preju- 
dicial disclosure  of  a  confidential  communication,  as 
where  the  substance  of  a  disclosure  has  already  been 
revealed  but  not  its  source."  Colton  v.  United  States, 
306  F.2d  633,  637  (2d  Cir.  1962). 

81.  See  ABA  Canon  22;  cf.  ABA  Canon  17. 

"The  rule  allowing  counsel  when  addressing  the  jury 
the  widest  latitude  in  discussing  the  evidence  and  pre- 
senting the  client's  theories  falls  far  short  of  authorizing 
the  statement  by  counsel  of  matter  not  in  evidence,  or 
indulging  in  argument  founded  on  no  proof,  or  demand- 
ing verdicts  for  purposes  other  than  the  just  settlement 
of  the  matters  at  issue  between  the  litigants,  or  appealing 
to  prejudice  or  passion.  The  rule  confining  counsel  to 
legitimate  argument  is  not  based  on  etiquette,  but  on 
justice.  Its  violation  is  not  merely  an  overstepping  of 
the  bounds  of  propriety,  but  a  violation  of  a  party's 
rights.  The  jurors-  must  determine  the  issues  upon  the 
evidence.  Counsel's  address  should  help  them  do  this, 
not  tend  to  lead  them  astray."  Cherry  Creek  Nat.  Bank 
v.  Fidelity  &  Cas.  Co.,  207  App.  Div.  787,  790-91,  202 
N.Y.S.  611,  614  (1924). 

62.  Cf.  ABA  Canon  18. 

§6o68.  ...  It  is  the  duty  of  an  attorney: 

"(f)  To  abstain  from  all  offensive  personality,  and  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation 
of  a  party  or  witness,  unless  required  by  the  justice  of 
the  cause  with  which  he  is  charged."  Cal.  Business 
AND  Professions  Code  §6068  (West  1962). 

83.  "The  record  in  the  case  at  bar  was  silent  concern- 
ing the  qualities  and  character  of  the  deceased.  It  is 
especially  improper,  in  addressing  the  jury  in  a  murder 
case,  for  the  prosecuting  attorney  to  make  reference  to 
his  knowledge  of  the  good  qualities  of  the  deceased 


where  there  is  no  evidence  in  the  record  bearing  upon 
his  character.  ...  A  prosecutor  should  never  inject  into 
his  argument  evidence  not  introduced  at  the  trial." 
People  V.  Dukes,  12  lU.  2d  334,  341,  146  N.E.2d  14, 
17-18  (1957). 

84.  "A  lawyer  should  not  ignore  known  customs  or 
practice  of  the  Bar  or  of  a  particular  Court,  even  when 
the  law  permits,  without  giving  timely  notice  to  the  op- 
posing counsel."    ABA  Canon  25. 

85.  The  provisions  of  Section  (A),  (B),  (C),  and 
(D)  of  this  Disciplinary  Rule  incorporate  the  fair  trial- 
free  press  standards  which  apply  to  lawyers  as  adopted 
by  the  ABA  House  of  Delegates,  Feb.  19,  1968,  upon 
the  recommendation  of  the  Fair  Trial  and  Free  Press 
Advisory  Committee  of  the  ABA  Special  Committee  on 
Minimum  Standards  for  the  Administration  of  Criminal 
Justice. 

Cf.  ABA  Canon  20;  see  generally  ABA  Advisory 
Committee  on  Fair  Trial  and  Free  Press,  Standards 
Relating  to  Fair  Trial  and  Free  Press  (1966). 

"From  the  cases  coming  here  we  note  that  unfair  and 
prejudicial  news  comment  on  pending  trials  has  become 
increasingly  prevalent.  Due  process  requires  that  the 
accused  receive  a  trial  by  an  impartial  jury  free  from 
outside  influences.  Given  the  pervasiveness  of  modern 
communications  and  the  difficulty  of  effacing  prejudical 
publicity  from  the  minds  of  the  jurors,  the  trial  courts 
must  take  strong  measures  to  ensure  that  the  balance  is 
never  weighed  against  the  accused.  And  appellate  tri- 
bunals have  the  duty  to  make  an  independent  evaluation 
of  the  circumstances.  Of  course,  there  is  nothing  that 
prescribes  the  press  from  reporting  events  that  transpire 
in  the  courtroom.  But  where  there  is  a  reasonable  like- 
lihood that  prejudicial  news  prior  to  trial  will  prevent 
a  fair  trial,  the  judge  should  continue  the  case  until  the 
threat  abates,  or  transfer  it  to  another  county  not  so 
permeated  with  publicity.  .  .  .  The  courts  must  take 
such  steps  by  rule  and  regulation  that  will  protect  their 
processes  from  prejudicial  outside  interferences. 
Neither  prosecutors,  counsel  for  defense,  the  accused, 
witnesses,  court  staff  nor  enforcement  officers  coming 
under  the  jurisdiction  of  the  court  should  be  permitted 
to  frustrate  its  function.  Collaboration  between  counsel 
and  the  press  as  to  information  affecting  the  fairness  of 
a  criminal  trial  is  not  only  subject  to  regulation,  but 
is  highly  censurable  and  worthv  of  disciplinary  mea- 
sures." Sheppard  v.  MaxweU,  384  U.S.  333,  362-63,  16 
L.  Ed.  2d  600,  620,  86  S.  Ct.  1507,  1522  (1966). 

86.  See  ABA  Canon  23. 

87.  "[I]t  would  be  unethical  for  a  lawyer  to  harass, 
entice,  induce  or  exert  influence  on  a  juror  to  obtain  his 
testimony."    ABA  Opinion  319  (1968). 

88.  See  ABA  Canon  5. 

89.  Cf.  ABA  Canon  5. 

"Rule  15.  ...  A  member  of  the  State  Bar  shall  not 
advise  a  person,  whose  testimony  could  establish  or  tend 
to  establish  a  material  fact,  to  avoid  service  of  process, 
or  secrete  himself,  or  otherwise  to  make  his  testimony 
unavailable."  Cal.  Business  and  Professions  Code 
§6076   (West   1962). 

90.  See  In  re  O'Keefe,  49  Mont.  369,  142  P.  638 
(1914). 

91.  Cf.  ABA  Canon  3. 

92.  "Rule  16.  ...  A  member  of  the  State  Bar  shall 
not,  in  the  absence  of  opposing  counsel,  communicate 
with  or  argue  to  a  judge  or  judicial  officer  except  in 
open  court  upon  the  merits  of  a  contested  matter  pend- 
ing before  such  judge  or  judicial  officer;  nor  shall  he, 
without  furnishing  opposing  counsel  with  a  copy  thereof, 
address  a  written  communication  to  a  judge  or  judicial 
officer  concerning  the  merits  of  a  contested  matter  pend- 
ing before  such  judge  or  judicial  officer.  This  rule  shall 
not  apply  to  ex  parte  matters."  Cal.  Business  and 
Professions  Code  §6076  (West  1962). 
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CANON  8 

A  Lawyer  Should  Assist  in 
Improving  the  Legal  System 

ETHICAL  CONSIDERATIONS 


EC  8-1  Changes  in  human  affairs  and  imper- 
fections in  human  institutions  make  necessary 
constant  efforts  to  maintain  and  improve  our 
legal  system.'  This  system  should  function  in  a 
manner  that  commands  public  respect  and  fos- 
ters the  use  of  legal  remedies  to  achieve  redress 
of  grievances.  By  reason  of  education  and  ex- 
perience, lawyers  are  especially  qualified  to  rec- 
ognize deficiencies  in  the  legal  system  and  to 
initiate  corrective  measures  therein.  Thus  they 
should  participate  in  proposing  and  supporting 
legislation  and  programs  to  improve  the  system/ 
without  regard  to  the  general  interests  or  desires 
of  clients  or  former  clients." 
EC  8-2  Rules  of  law  are  deficient  if  they  are 
not  just,  understandable,  and  responsive  to  the 
needs  of  society.  If  a  lawyer  believes  that  the 
existence  or  absence  of  a  rule  of  law,  substan- 
tive or  procedural,  causes  or  contributes  to  an 
unjust  result,  he  should  endeavor  by  lawful 
means  to  obtain  appropriate  changes  in  the  law. 
He  should  encourage  the  simplification  of  laws 
and  the  repeal  or  amendment  of  laws  that  are 
outmoded.*  Likewise,  legal  procedures  should 
be  improved  whenever  experience  indicates  a 
change  is  needed. 

EC  8-3  The  fair  administration  of  justice  re- 
quires the  availability  of  competent  lawyers. 
Members  of  the  public  should  be  educated  to 
recognize  the  existence  of  legal  problems  and 
the  resultant  need  for  legal  services,  and  should 
be  provided  methods  for  intelligent  selection  of 
counsel.  Those  persons  unable  to  pay  for  legal 
services  should  be  provided  needed  services. 
Clients  and  lawyers  should  not  be  penalized  by 
undue  geographical  restraints  upon  representa- 
tion in  legal  matters,  and  the  bar  should  address 
itself  to  improvements  in  licensing,  reciprocity, 
and  admission  procedures  consistent  with  the 
needs  of  modern  commerce. 
EC  8-4  Whenever  a  lawyer  seeks  legislative  or 
administrative  changes,  he  should  identify  the 
capacity  in  which  he  appears,  whether  on  behalf 
of  himself,  a  client,  or  the  public."  A  lawyer 
may  advocate  such  changes  on  behalf  of  a  client 
even  though  he  does  not  agree  with  them.  But 
when  a  lawyer  purports  to  act  on  behalf  of  the 
public,  he  should  espouse  only  those  changes 
which  he  conscientiously  believes  to  be  in  the 
public  interest. 

EC  8-5  Fraudulent,  deceptive,  or  otherwise  il- 
legal conduct  by  a  participant  in  a  proceeding 
before  a  tribunal  or  legislative  body  is  incon- 
sistent with  fair  administration  of  justice,  and  it 
should  never  be  participated  in  or  condoned  by 
lawyers.  Unless  constrained  by  his  obligation 
to  preserve  the  confidences  and  secrets  of  his 


client,  a  lawyer  should  reveal  to  appropriate  au- 
thorities any  knowledge  he  may  have  of  such 
improper  conduct. 

EC  8-6  Judges  and  administrative  officials 
having  adjudicatory  powers  ought  to  be  persons 
of  integrity,  competence,  and  suitable  tempera- 
ment. Generally,  lawyers  are  qualified,  by  per- 
sonal observation  or  investigation,  to  evaluate 
the  qualifications  of  persons  seeking  or  being 
considered  for  such  public  offices,  and  for  this 
reason  they  have  a  special  responsibility  to  aid 
in  the  selection  of  only  those  who  are  qualified.' 
It  is  the  duty  of  lawyers  to  endeavor  to  prevent 
political  considerations  from  outweighing  ju- 
dicial fitness  in  the  selection  of  judges.  Lawyers 
should  protest  earnestly  against  the  appointment 
or  election  of  those  who  are  unsuited  for  the 
bench  and  should  strive  to  have  elected'  or  ap- 
pointed thereto  only  those  who  are  willing  to 
forego  pursuits,  whether  of  a  business,  political, 
or  other  nature,  that  may  interfere  with  the  free 
and  fair  consideration  of  questions  presented  for 
adjudication.  Adjudicatory  officials,  not  being 
wholly  free  to  defend  themselves,  are  entitled  to 
receive  the  support  of  the  bar  against  unjust 
criticism."  While  a  lawyer  as  a  citizen  has  S. 
right  to  criticize  such  officials  publicly,"  he 
should  be  certain  of  the  merit  of  his  complaint, 
use  appropriate  language,  and  avoid  petty  criti- 
cisms, for  unrestrained  and  intemperate  state- 
ments tend  to  lessen  public  confidence  in  our 
legal  system."  Criticisms  motivated  by  reasons 
other  than  a  desire  to  improve  the  legal  system 
are  not  justified. 

EC  8-7  Since  lawyers  are  a  vital  part  of  the 
legal  system,  they  should  be  persons  of  integrity, 
of  professional  skill,  and  of  dedication  to  the 
improvement  of  the  system.  Thus  a  lawyer 
should  aid  in  establishing,  as  well  as  enforcing, 
standards  of  conduct  adequate  to  protect  the 
public  by  insuring  that  those  who  practice  law 
are  qualified  to  do  so. 

EC  8-8  Lawyers  often  serve  as  legislators  or 
as  holders  of  other  public  offices.  This  is  highly 
desirable,  as  lawyers  are  uniquely  qualified  to, 
make  significant  contributions  to  the  improve- 
ment of  the  legal  system.  A  lawyer  who  is  a 
public  officer,  whether  full  or  part-time,  should 
not  engage  in  activities  in  which  his  personal 
or  professional  interests  are  or  foreseeably  may 
be  in  conflict  with  his  official  duties." 

EC  8-9  The  advancement  of  our  legal  system 
is  of  vital  importance  in  maintaining  the  rule  of 
law  and  in  facilitating  orderly  changes;  there- 
fore, lawyers  should  encourage,  and  should  aid 
in  making,  needed  changes  and  improvements. 
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DR    8-101     Action  as  a  Public  Official. 

(A)   A  lawyer  who  holds  public  office  shall  not: 

( 1 )  Use  his  public  position  to  obtain,  or  at- 
tempt to  obtain,  a  special  advantage  in 
legislative  matters  for  himself  or  for  a 
client  under  circumstances  where  he 
knows  or  it  is  obvious  that  such  action 
is  not  in  the  public  interest. 

(2)  Use  his  public  position  to  influence,  or 
attempt  to  influence,  a  tribunal  to  act  in 
favor  of  himself  or  of  a  client. 

(3)  Accept  any  thing  of  value  from  any  per- 
son when  the  lawyer  knows  or  it  is  obvi- 
ous that  the  offer  is  for  the  purpose  of  in- 


fluencing his  action  as  a  public  official. 
DR    8-102     Statements    Concerning    Judges    and 
Other  Adjudicatory  Officers." 

(A)  A  lawyer  shall  not  knowingly  make  false  state- 
ments of  fact  concerning  the  qualifications  of 
a  candidate  for  election  or  appointment  to  a 
judicial  office. 

( B )  A  lawyer  shall  not  knowingly  make  false  ac- 
cusations against  a  judge  or  other  adjudica- 
tory officer. 

DR    8-103     Lawyer  Candidate  for  Judicial  Office. 

(A)  A  lawyer  who  is  a  candidate  for  judicial  of- 
fice shall  comply  with  the  applicable  provisions 
of  Canon  7  of  the  Code  of  Judicial  Conduct. 


NOTES 


1.  ".  .  .  [Another]  task  of  the  great  lawyer  is  to  do 
his  part  individually  and  as  a  member  of  the  organized 
bar  to  improve  his  profession,  the  courts,  and  the  law. 
As  President  Theodore  Roosevelt  aptly  put  it,  'Every 
man  owes  some  of  his  time  to  the  upbuilding  of  the 
profession  to  which  he  belongs.'  Indeed,  this  obliga- 
tion is  one  of  the  great  things  which  distinguishes  a  pro- 
fession from  a  business.  The  soundness  and  the  neces- 
sity of  President  Roosevelt's  admonition  insofar  as  it 
relates  to  the  legal  profession  cannot  be  doubted.  The 
advances  in  natural  science  and  technology  are  so  star- 
tling and  the  velocity  of  change  in  business  and  in  social 
life  is  so  great  that  the  law  along  with  the  other  social 
sciences,  and  even  human  life  itself,  is  in  grave  danger 
of  being  extinguished  by  new  gods  of  its  own  invention 
if  it  does  not  awake  from  its  lethargy.  Vanderbilt,  The 
Five  Functions  oj  the  Lawyer:  Service  to  Clients  and 
the  Public,  40  A.B.A.J.  31,  31-32  (1954). 

2.  See  ABA  Canon  29;  Cf.  Cheatham,  The  Lawyers 
Role  and  Surroundings,  25  Rocky  Mt.  L.  Rev.  405, 
406-07  (1953). 

"The  lawyer  tempted  by  repose  should  recall  the  heavy 
costs  paid  by  his  profession  when  needed  legal  reform 
has  to  be  accomplished  through  the  initiative  of  public- 
spirited  laymen.  Where  change  must  be  thrust  from 
without  upon  an  unwilhng  Bar,  the  public's  least  flatter- 
ing picture  of  the  lawyer  seems  confirmed.  The  lawyer 
concerned  for  the  standing  of  his  profession  will,  there- 
fore, interest  himself  actively  in  the  improvement  of  the 
law.  In  doing  so  he  will  not  only  help  to  maintain  con- 
fidence in  the  Bar,  but  will  have  the  satisfaction  of  meet- 
ing a  responsibihty  inhering  in  the  nature  of  his  calling." 
Professional  Responsibility:  Report  of  the  Joint  Con- 
ference, 44  A.B.A.J.  1159,  1217  (1958). 

3.  See  Stayton,  Cum  Honore  Officium,  19  Tex.  B.J. 
765,  766  (1956);  Professional  Responsibility:  Report  of 
the  Joint  Conference,  44  A.B.A.J.  1159,  1162  (1958); 
and  Paul,  The  Lawyer  as  a  Tax  Adviser,  25  Rocky  Mt. 
L.  Rev.  412,  433-34  (1953). 

4.  "There  are  few  great  figures  in  the  history  of  the 
Bar  who  have  not  concerned  themselves  with  the  reform 
and  improvement  of  the  law.  The  special  obligation 
of  the  profession  with  respect  to  legal  reform  rests  on 
considerations  too  obvious  to  require  enumeration.  Cer- 
tainly it  is  the  lawyer  who  has  both  the  best  chance  to 
know  when  the  law  is  working  badly  and  the  special 
competence  to  put  it  in  order."  Professional  Responsi- 
bility: Report  of  the  Joint  Conference,  44  A.B.A.J.  1159, 
1217  (1958). 

5.  "Rule  14.  ...  A  member  of  the  State  Bar  shall 
not  communicate  with,  or  appear  before,  a  public  of- 
ficer, board,  committee  or  body,  in  his  professional  ca- 
pacity, without  first  disclosing  that  he  is  an  attorney 
representing  interests  that  may  be  afEected  by  action  of 
such  officer,  board,  committee  or  body."  Cal.  Busi- 
ness AND  Professions  Code  §6076  (West  1962). 

6.  See  ABA  Canon  2. 

"Lawyers  are  better  able  than  laymen  to  appraise  ac- 
curately the  qualifications  of  candidates  for  judicial  of- 
fice. It  is  proper  that  they  should  make  that  appraisal 
known  to  the  voters  in  a  proper  and  dignified  manner. 
A  lawyer  may  with  propriety  endorse  a  candidate  for 
judicial  office  and  seek  like  endorsement  from  other 
lawyers.  But  the  lawyer  who  endorses  a  judicial  candi- 
date or  seeks  that  endorsement  from  other  lawyers 
should  be  actuated  by  a  sincere  belief  in  the  superior 


qualifications  of  the  candidate  for  judicial  service  and 
not  by  personal  or  selfish  motives;  and  a  lawyer  should 
not  use  or  attempt  to  use  the  power  or  prestige  of  the 
judicial  office  to  secure  such  endorsement.  On  the 
other  hand,  the  lawyer  whose  endorsement  is  sought,  if 
he  believes  the  candidate  lacks  the  essential  qualifica- 
tions for  the  office  or  believes  the  opposing  candidate  is 
better  quahfied,  should  have  the  courage  and  moral 
stamina  to  refuse  the  request  for  endorsement."  ABA 
Opinion  189  (1938). 

7.  "[W]e  are  of  the  opinion  that,  whenever  a  candi- 
date for  judicial  office  merits  the  endorsement  and 
support  of  lawyers,  the  lawyers  may  make  financial  con- 
tributions toward  the  campaign  if  its  cost,  when  reason- 
ably conducted,  exceeds  that  which  the  candidate  would 
be  expected  to  bear  personally."  ABA  Opinion  226 
(1941). 

8.  See  ABA  Canon  1. 

9.  "Citizens  have  a  right  under  our  constitutional 
system  to  criticize  governmental  officials  and  agencies. 
Courts  are  not,  and  should  not  be,  immune  to  such  criti- 
cism." Konigsberg  v.  State  Bar  of  California,  353  U.S. 
252,  269  (1957). 

10.  "[EJvery  lawyer,  worthy  of  respect,  realizes  that 
public  confidence  in  our  courts  is  the  cornerstone  of  our 
governmental  structure,  and  will  refrain  from  unjustified 
attack  on  the  character  of  the  judges,  while  recognizing 
the  duty  to  denounce  and  expose  a  corrupt  or  dishonest 
judge."  Kentucky  State  Bar  Ass'n  v.  Lewis,  282  S.W. 
2d  321,  326  (Ky.  1955). 

"We  should  be  the  last  to  deny  that  Mr.  Meeker  has 
the  right  to  uphold  the  honor  of  the  profession  and  to 
expose  without  fear  or  favor  corrupt  or  dishonest  con- 
duct in  the  profession,  whether  the  conduct  be  that  of  a 
judge  or  not.  .  .  .  However,  this  Canon  [29]  does  not 
permit  one  to  make  charges  wiiich  are  false  and  untrue 
and  unfounded  in  fact  When  one's  fancy  leads  him  to 
make  false  charges,  attacking  the  character  and  integrity 
of  others,  he  does  so  at  his  peril.  He  should  not  do  so 
without  adequate  proof  of  his  charges  and  he  is  cer- 
tainly not  authorized  to  make  careless,  untruthful  and 
vile  charges  against  his  professional  brethren."  In  re 
Meeker,  76  N.  M.  354,  364-65,  414  P,2d  862,  869  (1966), 
appeal  dismissed,  385  U.S.  449,  17  L.  Ed.  2d  510,  87 
S.  Ct.  613   (1967). 

11.  "Opinions  16,  30,  34,  77,  118  and  134  relate  to 
Canon  6,  and  pass  on  questions  concerning  the  propriety 
of  the  conduct  of  an  attorney  who  is  a  pubUc  officer, 
in  representing  private  interests  adverse  to  those  of  the 
public  body  which  he  represents.  The  principle  applied 
in  those  opinions  is  that  an  attorney  holding  public 
office  should  avoid  all  conduct  which  might  lead  the 
layman  to  conclude  that  the  attorney  is  utilizing  his  pub- 
lic position  to  further  his  professional  success  or  per- 
sonal interests."     ABA  Opinion  192  (1939). 

"The  next  question  is  whether  a  lawyer-member  of  a 
legislative  body  may  appear  as  counsel  or  co-counsel  at 
hearings  before  a  zoning  board  of  appeals,  or  similar 
tribunal,  created  by  the  legislative  group  of  which  he 
is  a  member.  We  are  of  the  opinion  that  he  may  prac- 
tice before  fact-finding  officers,  hearing  bodies  and  com- 
missioners, since  under  our  views  he  may  appear  as 
counsel  in  the  courts  where  his  municipality. is  a  party. 
Decisions  made  at  such  hearings  are  usually  subject  to 
administrative  review  by  the  courts  upon  the  record 
there  made.     It  would  be  inconsistent  to   say  that  a 
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lawyer-member  of  a  legislative  body  could  not  partici- 
pate in  a  hearing  at  which  the  record  is  made,  but  could 
appear  thereafter  when  the  cause  is  heard  by  the  courts 
on  administrative  review.  This  is  subject  to  an  impor- 
tant exception.  He  should  not  appear  as  counsel  where 
the  matter  is  subject  to  review  by  the  legislative  body 
of  which  he  is  a  member.  .  .  .  We  are  of  the  opinion 
that  where  a  lawyer  does  so  appear  there  would  be  con- 


flict of  interests  between  his  duty  as  an  advocate  for 
his  client  on  the  one  hand  and  the  obligation  to  his 
governmental  unit  on  the  other."  In  re  Becker,  16  111. 
2d  488,  494-95,  158  N.  E.  2d  753,  756-57  (1959). 

Cf.  ABA  Opinions  186  (1938),  136  (1935),  118 
(1934),  and  77   (1932). 

12.  Cf.  ABA  Canons  1  and  2. 


CANON  9 

A  Lawyer  Should  Avoid 
Even  the  Appearance  of 
Professional  Impropriety 


ETHICAL  CONSIDERATIONS 


EC  9-1  Continuation  of  the  American  concept 
that  we  are  to  be  governed  by  rules  of  law  re- 
quires that  the  people  have  faith  that  justice 
can  be  obtained  through  our  legal  system.'  A 
lawyer  should  promote  public  confidence  in  our 
system  and  in  the  legal  profession." 
EC  9-2  Public  confidence  in  law  and  lawyers 
may  be  eroded  by  irresponsible  or  improper  con- 
duct of  a  lawyer.  On  occasion,  ethical  conduct 
of  a  lawyer  may  appear  to  laymen  to  be  unethi- 
cal. In  order  to  avoid  misunderstandings  and 
hence  to  maintain  confidence,  a  lawyer  should 
fully  and  promptly  inform  his  client  of  material 
developments  in  the  matters  being  handled  for 
the  client.  While  a  lawyer  should  guard  against 
otherwise  proper  conduct  that  has  a  tendency 
to  diminish  public  confidence  in  the  legal  system 
or  in  the  legal  profession,  his  duty  to  clients  or  to 
the  public  should  never  be  subordinate  merely 
because  the  full  discharge  of  his  obligation  may 
be  misunderstood  or  may  tend  to  subject  him  or 
the  legal  profession  to  criticism.  When  explicit 
ethical  guidance  does  not  exist,  a  lawyer  should 
determine  his  conduct  by  acting  in  a  manner  that 
promotes  public  confidence  in  the  integrity  and 
efficiency  of  the  legal  system  and  the  legal  pro- 
fession.^ 

EC  9-3  After  a  lawyer  leaves  judicial  office 
or  other  public  employment,  he  should  not  ac- 
cept employment  in  connection  with  any  matter 
in  which  he  had  substantial  responsibility  prior 
to  his  leaving,  since  to  accept  employment  would 


give  the  appearance  of  impropriety  even  if  none 
exists.* 

EC  9-4  Because  the  very  essence  of  the  legal 
system  is  to  provide  procedures  by  which  mat- 
ters can  be  presented  in  an  impartial  manner  so 
that  they  may  be  decided  solely  upon  the  merits, 
any  statement  or  suggestion  by  a  lawyer  that  he 
can  or  would  attempt  to  circumvent  those  pro- 
cedures is  detrimental  to  the  legal  system  and 
tends  to  undermine  public  confidence  in  it. 
EC  9-5  Separation  of  the  funds  of  a  client 
from  those  of  his  lawyer  not  only  serves  to  pro- 
tect the  client  but  also  avoids  even  the  appear- 
ance of  impropriety,  and  therefore  commingling 
of  such  funds  should  be  avoided. 
EC  9-6  Every  lawyer  owes  a  solemn  duty  to 
uphold  the  integrity  and  honor  of  his  profession; 
to  encourage  respect  for  the  law  and  for  the 
courts  and  the  judges  thereof;  to  observe  the 
Code  of  Professional  Responsibility;  to  act  as  a 
member  of  a  learned  profession,  one  dedicated 
to  public  service;  to  cooperate  with  his  brother 
lawyers  in  supporting  the  organized  bar  through 
the  devoting  of  his  time,  efforts,  and  financial 
support  as  his  professional  standing  and  ability 
reasonably  permit;  to  conduct  himself  so  as  to 
reflect  credit  on  the  legal  profession  and  to  in- 
spire the  confidence,  respect,  and  trust  of  his 
clients  and  of  the  public;  and  to  strive  to  avoid 
not  only  professional  impropriety  but  also  the 
appearance  of  impropriety.' 


DISCIPLINARY 

DR    9-101     Avoiding  Even  the  Appearance  of  Im- 
propriety.' 

(A)  A  lawyer  shall  not  accept  private  employment 
in  a  matter  upon  the  merits  of  which  he  has 
acted  in  a  judicial  capacity.' 

( B )  A  lawyer  shall  not  accept  private  employment 
in  a  matter  in  which  he  had  substantial  re- 
sponsibility while  he  was  a  public  employee.' 

(C)  A  lawyer  shall  not  state  or  imply  that  he  is 
able  to  influence  improperly  or  upon  irrele- 
vant grounds  any  tribunal,  legislative  body," 
or  public  official. 

DR    9-102     Preserving  Identity  of  Funds  and  Prop- 
erty of  a  Client.'" 
(A)   All  funds  of  clients  paid  to  a  lawyer  or  law 
firm,  other  than  advances  for  costs   and  ex- 


RULES 

penses,  shall  be  deposited  in  one  or  more 
identifiable  bank  accounts  maintained  in  the 
state  in  which  the  law  office  is  situated  and  no 
funds  belonging  to  the  lawyer  or  law  firm  shall 
be  deposited  therein  except  as  follows: 

(1)  Funds  reasonably  sufficient  to  pay  bank 
charges  may  be  deposited  therein. 

( 2 )  Funds  belonging  in  part  to  a  client  and  in 
part  presently  or  potentially  to  the  lawyer 
or  law  firm  must  be  deposited  therein,  but 
the  portion  belonging  to  the  lawyer  or 
law  firm  may  be  withdrawn  when  due 
unless  the  right  of  the  lawyer  or  law  firm 
to  receive  it  is  disputed  by  the  client,  in 
which  event  the  disputed  portion  shall 
not  be  withdrawn  until  the  dispute  is 
finally  resolved. 
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(B)   A  lawyer  shall: 

( 1 )  Promptly  notify  a  client  of  the  receipt  of 
his  funds,  securities,  or  other  properties. 

(2)  Identify  and  label  securities  and  proper- 
ties of  a  client  promptly  upon  receipt  and 
place  them  in  a  safe  deposit  box  or  other 
place  of  safekeeping  as  soon  as  practica- 
ble. 

(3)  Maintain  complete  records  of  all  funds, 


securities,  and  other  properties  of  a  client 
coming  into  the  possession  of  the  lawyer 
and  render  appropriate  accounts  to  his 
client  regarding  them. 
(4)  Promptly  pay  or  deliver  to  the  client  as 
requested  by  a  client  the  funds,  securities, 
or  other  properties  in  the  possession  of 
the  lawyer  which  the  client  is  entitled  to 


1.  "Integrity  is  the  very  breath  of  justice.  Confidence 
in  our  law,  our  courts,  and  in  the  administration  of  jus- 
tice is  our  supreme  interest.  No  practice  must  be  per- 
mitted to  prevail  which  invites  towards  the  administra- 
tion of  justice  a  doubt  or  distrust  of  its  integrity."  Erwin 
M.  Jennings  Co.  v.  DiGenova,  107  Conn.  491,  499,  141 
A.  866,  868  (1928). 

2.  "A  lawyer  should  never  be  reluctant  or  too  proud 
to  answer  unjustified  criticism  of  his  profession,  of  him- 
self, or  of  his  brother  lawyer.  He  should  guard  the 
reputation  of  his  profession  and  of  his  brothers  as  zeal- 
ously as  he  guards  his  own."  Rochelle  and  Payne,  The 
Struggle  for  Public  Understanding,  25  Texas  B.  J.  109, 
162  (1962). 

3.  5ee  ABA  Canon  29. 

4.  See  ABA  Canon  36. 

5.  "As  said  in  Opinion  49,  of  the  Committee  on  Pro- 
fessional Ethics  and  Grievances  of  the  American  Bar 
Association,  page  134:  'An  attorney  should  not  only 
avoid  impropriety  but  should  avoid  the  appearance  of 
impropriety.'  "  State  ex  rel.  Nebraska  State  Bar  Ass'n 
v.  Richards,  165  Neb.  80,  93,  84  N.W.2d  136,  145 
(1957). 

"It  would  also  be  preferable  that  such  contribution 
[to  the  campaign  of  a  candidate  for  judicial  office]  be 
made  to  a  campaign  committee  rather  than  to  the  can- 
didate personally.  In  so  doing,  possible  appearances  of 
impropriety  would  be  reduced  to  a  minimum."  ABA 
Opinion  226  (1941). 

"The  lawyer  assumes  high  duties,  and  has  imposed 
upon  him  grave  responsibihties.  He  may  be  the  means 
of  much  good  or  much  mischief.  Interests  of  vast  mag- 
nitude are  entrusted  to  him;  confidence  is  reposed  in 
him;  life,  liberty,  character  and  property  should  be  pro- 
tected by  him.  He  should  guard,  with  jealous  watch- 
fulness, his  own  reputation,  as  well  as  that  of  his  pro- 
fession." People  ex  rel.  Cutler  v.  Ford,  54  111.  520,  522 
(1870),  and  also  quoted  in  State  Board  of  Law  Exam- 
iners V.  Sheldon,  43  Wyo.  522,  526,  7  P.2d  226,  227 
(1932). 

See  ABA  Opinion  150  (1936). 

6.  Cf.  Code  of  Professional  Responsibility,  EC 
5-6. 

7.  See  ABA  Canon  36. 

"It  is  the  duty  of  the  judge  to  rule  on  questions  of 
law  and  evidence  in  misdemeanor  cases  and  examina- 
tions in  felony  cases.  That  duty  calls  for  impartial  and 
uninfluenced  judgment,  regardless  of  the  effect  on  those 
immediately  involved  or  others  who  may,  directly  or 
indirectly,  be  affected.  Discharge  of  that  duty  might  be 
greatly  interfered  with  if  the  judge,  in  another  capacity, 
were  permitted  to  hold  himself  out  to  employment  by 
those  who  are  to  be,  or  who  may  be,  brought  to  trial 
in  felony  cases,  even  though  he  did  not  conduct  the 
examination.  His  private  interests  as  a  lawyer  in  build- 
ing up  his  clientele,  his  duty  as  such  zealously  to  espouse 
the  cause  of  his  private  clients  and  to  defend  against 
charges  of  crime  brought  by  law-enforcement  agencies 
of  which  he  is  a  part,  might  prevent,  or  even  destroy, 
that  unbiased  judicial  judgment  which  is  so  essential  in 
the  administration  of  justice. 

"In  our  opinion,  acceptance  of  a  judgeship  with  the 
duties  of  conducting  misdemeanor  trials,  and  examina- 
tions in  felony  cases  to  determine  whether  those  accused 
should  be  bound  over  for  trial  in  a  higher  court,  ethi- 


cally bars  the  judge  from  acting  as  attorney  for  the  de- 
fendants upon  such  trial,  whether  they  were  examined 
by  him  or  by  some  other  judge.  Such  a  practice  would 
not  only  diminish  public  confidence  in  the  administra- 
tion of  justice  in  both  courts,  but  would  produce  serious 
conflict  between  the  private  interests  of  the  judge  as  a 
lawyer,  and  of  his  clients,  and  his  duties  as  a  judge  in 
adjudicating  important  phases  of  criminal  processes  in 
other  cases.  The  public  and  private  duties  would  be 
incompatible.  The  prestige  of  the  judicial  office  would 
be  diverted  to  private  benefit,  and  the  judicial  office 
would  be  demeaned  thereby."  ABA  Opinion  242 
(1942), 

"A  lawyer,  who  has  previously  occupied  a  judicial 
position  or  acted  in  a  judicial  capacity,  should  refrain 
from  accepting  employment  in  any  matter  involving  the 
same  facts  as  were  involved  in  any  specific  question 
which  he  acted  upon  in  a  judicial  capacity  and,  for  the 
same  reasons,  should  also  refrain  from  accepting  any 
employment  which  might  reasonably  appear  to  involve 
the  same  facts."    ABA  Opinion  49  (1931). 

See  ABA  Opinion  110  (1934). 

8.  See  ABA  Opinions  135  (1935)  and  134  (1935); 
cf.  ABA  Canon  36  and  ABA  Opinions  39  (1931)  and 
26  (1930).     But  see  ABA  Opinion  37  (1931). 

9.  "[A  statement  by  a  governmental  department  or 
agency  with  regard  to  a  lawyer  resigning  from  its  staflE 
that  includes  a  laudation  of  his  legal  ability]  carries  im- 
plications, probably  not  founded  in  fact,  that  the  law- 
yer's acquaintance  and  previous  relations  with  the  per- 
sonnel of  the  administrative  agencies  of  the  government 
place  him  in  an  advantageous  position  in  practicing  be- 
fore such  agencies.  So  to  imply  would  not  only  repre- 
sent what  probably  is  untrue,  but  would  be  highly  repre- 
hensible."   ABA  Opinion  184  (1938). 

10.  See  ABA  Canon  11. 

"Rule  9.  ...  A  member  of  the  State  Bar  shall  not 
commingle  the  money  or  other  property  of  a  client  with 
his  own;  and  he  shall  promptly  report  to  the  client  the 
receipt  by  him  of  all  money  and  other  property  belong- 
ing to  such  chent.  Unless  the  client  otherwise  directs 
in  writing,  he  shall  promptly  deposit  his  client's  funds 
in  a  bank  or  trust  company  ...  in  a  bank  account  sepa- 
rate from  his  own  account  and  clearly  designated  as 
'Clients'  Funds  Account'  or  'Trust  Funds  Account'  or 
words  of  similar  import.  Unless  the  client  otherwise 
directs  in  writing,  securities  of  a  client  in  bearer  form 
shall  be  kept  by  the  attorney  in  a  safe  deposit  box  at  a 
bank  or  trust  company.  .  .  .  which  safe  deposit  box 
shall  be  clearly  designated  as  'Clients'  Account'  or 
'Trust  Account'  or  words  of  similar  import,  and  be 
bank  or  trust  company,  .  .  .  which  safe  deposit  box 
Cal.  Business  and  Professions  Code  §6076  (West 
1962). 

"[Cjommingling  is  committed  when  a  client's  money 
is  intermingled  with  that  of  his  attorney  and  its  separate 
identity  lost  so  that  it  may  be  used  for  the  attorney's 
personal  expenses  or  subjected  to  claims  of  his  creditors. 
.  .  .  The  rule  against  commingling  was  adopted  to  pro- 
vide against  the  probability  in  some  cases,  the  possibility 
in  many  cases,  and  the  danger  in  all  cases  that  such  com- 
minghng  will  result  in  the  loss  of  clients'  money."  Black 
V.  State  Bar,  57  Cal.  2d  219,  225-26,  368  P.2d  118,  122, 
18  Cal.  Rptr.  518,  522  (1962). 
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As  used  .n  the  Disciplinary  Rules  of  the  Code  of 

Professional  Responsibility: 

(1)  "Difrering  interests"  include  every  interest 
that  will  adversely  affect  either  the  judgment 
or  the  loyalty  of  a  lawyer  to  a  client,  whether 
It  be  a  conflicting,  inconsistent,  diverse,  or 
other  interest. 

"Law    firm"   includes    a   professional    legal 
corporation.  * 

"Person"  includes  a  corporation,  an  associa- 
tion,  a  trust,  a  partnership,  and  any  other 
organization  or  legal  entity. 
"Professional  legal  corporation"  means  a  cor- 
poration, or  an  association  treated  as  a  cor- 
poration, authorized  by  law  to  practice  law 


(2) 
(3) 

(4) 


DEFINITIONS' 

(5) 

(6) 
(7) 

(8) 


"State"  includes  the  District  of  Columbia 

Puerto  Rico,  and  other  federal  territorTeTand 

possessions. 

"Tribunal"  includes  all  courts  and  all  other 

adjudicatory  bodies. 

"A  Bar  association"  includes  a  bar  associa- 

/'?*!  / .  .specialists  as  referred  to  in  DR  2-105 

(_A)(1)  or  (4). 

"Qualified  legal  assistance  organization" 
means  an  olBce  or  organization  of  one  of  the 
tour  types  listed  in  DR  2-I03(D)  (  n-(4) 

JhereS^   '''^'   '"^''''   ""   ^^^   requirements 


"Confidence"  and  "secret-  are  deBned  in  DR  4-101(A). 
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Index 


Acceptance  of  Employment.  See  Employment,  accept- 
ance of. 
Acquiring  interest  in  litigation.  See  Adverse  effect  on 

professional  judgment,  interests  of  lawyer. 
Address  change,  notification  of,  9 
Administrative  agencies  and  tribunals. 

former  employee,  rejection  of  employment  by,  46 

improper  influences  on,  26,  27,  29 

representation  of  client  before,  generally.  32-38,  44 
Admiralty  practitioner,  6,  11-12 
Admission  to  practice 

duty  of  lawyers  as  to  applicants,  3 

requirements  for,  3 
Advancing  funds  to  clients,  24,  27 

court  costs,  24,  27 

investigation  expenses,  24,  27 

litigation  expenses,  24,  25,  27 

medical  examination,  25,  27 

personal  expenses,  27 
Adversary  system,  duty  of  lawyer  to,  31-36 
Adverse  legal  authority,  duty  to  reveal,  32,  34 
Adverse  effect  on  professional  judgment  of  lawyer,  24-28 

desires  of  third  persons,  26-27 

interests  of  lawyer,  24-27,  27-28 

interests  of  other  clients,  25-26,  27-28 
Advertising,  5-7.  See  also  Name,  use  of. 

announcement  of  change  of  association,  9 

announcement  of  change  of  firm  name,  9 

announcement  of  change  of  oflSce  address,  9 

announcement  of  establishment  of  law  office,  9 

announcement  of  office  opening,  9 

announcement  of  organization  of  which  lawyer  is 
officer  or  director,  inclusion  of  name  and  profes- 
sion of  lawyer  in,  9-10 

availability  as  associate,  9 

availability  as  consultant,  11-12 

books  written  by  lawyer,  9 

building  directory,  6,  9 

bar  association,  by,  6 

cards 

announcement,  professional,  9-10 
professional,  6,  10 

city  directory,  9 

commercial  publicity,  9-10 

compensation  for,  10 

directories 
building,  6,  9 
city,  9 
legal,  9,  10 
telephone,  9 

display,  9 

jurisdictional  limitations  of  members  of  firm,  required 
notice  of,  10 

law  lists,  9,  10 

law  office,  identification  of,  9 

legal  directories,  9,  10 

legal  documents,  9 

legal  journals,  12 

legal  notices,  9 

letterheads 
of  clients,  9 
of  law  firm,  9 
of  lawyer,  9,  10,  11 

limited  practice,  11-12 

magazine,  9 

name.  See  Name,  use  of. 

newspaper,  9 

law  office  establishment,  9 

news  story,  9 

office  address  change,  9 

office  building  directory,  6,  9 

office,  identification  of,  9 

office  sign,  9 

political,  9 

public  notices,  9 

radio,  9 

reasons  for  regulating,  5,  6 

sign,  9 

specialization,  6,  11-12 

telephone  directory,  9 

television,  9 


textbook,  9 

treatises,  9-10 
Advice  by  lawyer  to  secure  legal  services,  5-6,  11-12 

client,  former  or  regular,  6,  11-12 

close  friend,  6,  1 1 

employment  resulting  from,  6,  10-12 

motivation,  effect  of,  5 

other  laymen  parties  to  class  action,  11 

relative,  6,  11 

volunteered,  6,  11 

within  permissible  legal  service  programs,  10,  11 
Advocacy,  professional,  31-38 
Aiding  unauthorized  practice  of  law,  19-20 
Ambulance   chasing.   See   Recommendation  of  profes- 
sional employment. 
Announcement  card.  See  Advertising,  cards,  announce- 
ment. 
Appearance  of  impropriety,  avoiding,  24,  46-47 
Appearance    of    lawyer.    See    Administrative    agencies, 
representation  of  client  before;  Courts,  representa- 
tion of  client  before;  Legislature,  representation  of 
client  before;  Witness,  lawyer  acting  as. 
Applicant  for  bar  admission.  See  Admission  to  practice. 
Arbitrator,  lawyer  acting  as,  25 
Argument 

before  jury,  33-35 

before  legislature,  33 

before  tribunal,  34-36 
Associates  of  lawyer,  duty  to  control,  1,  19-20,  21-22,  33 
Association  of  counsel.  See  also  Co-counsel;  Division  of 
legal  fees. 

client's  suggestion  of,  25 

lawyer's  suggestion  of,  25 
Assumed  name.  See  Name,  use  of,  assumed  name. 
Attempts  to  exert  personal  influence  on  tribunal,  33-36 
Attorney-client  privilege,  19-20,  21-22.  See  also  Confi- 
dences of  client;  Secrets  of  client. 
Attorney's  lien.  See  Fee  for  legal  services,  collection  of. 
Availability  of  counsel,  5-6,  8-10 

B 

Bank  accounts  for  clients'  funds,  46-47 
Bar  applicant.  See  Admission  to  practice. 
Bar  associations 
advertising  by,  6 
bar  examiners,  assisting,  3 

disciplinary  authority,  assisting,  3 
legal  service  programs,  10-12 
minimum  fee  schedule.  See  Fee  for  legal  services,  de- 
termination of.  minimum  fee  schedule. 
Bank  charges  on  clients'  accounts,  46-47 
Barratry.  See  Advice  by  lawyer  to  secure  legal  services; 

Recommendation  of  professional  employment. 
Bequest  by  client  to  lawyer,  24-25 
Best  efforts.  See  Zeal. 
Bounds  of  law 

difficulty  of  ascertaining,  31-33 
duty  to  observe,  31-32 
generally,  31-38 
Bribes.   See  Gifts   to   tribunal   officer  or  employee  by 

lawyer. 
Building  directory.  See  Advertising,  building  directory. 
Business  card.  See  Advertising,  cards,  professional. 


Calling  card.  See  Advertising,  cards,  professional. 

Candidate.  See  Political  activity. 

Canons,  purpose  and  function  of,  1 

Card.  See  Advertising,  cards. 

Change  of  office   address.  See  Advertising,  aimounce- 
ment  of  change  of  office  address. 

Change  of  association.  See  Advertising,  announcement 
of  change  of  association. 

Change  of  firm  name.  See  Advertising,  announcement 
of  change  of  firm  name. 

Character  requirements,  3 

Class  action.  See  Advice  by  lawyer  to  secure  legal  serv- 
ices, parties  to  legal  action. 

Clients.  See  also  Employment;  Adverse  effect  on  pro- 
fessional judgment  of  lawyer;  Fee  for  legal  services; 
Indigent     parties,     representation    of;     Unpopular 
party,  representation  of. 
appearance  as  witness  for,  24-25,  27 


49C 


740 


50G 


AMERICAN  BAR  ASSOCIATION 


attorney-client  privilege,  19-20,  21-22 

commingling  of  funds  of,  46-47 

confidence  of,  21-22 

counselling,  31-33,  36-38 

property,  protection  of,  46-47 

restraint  of,  33 

secrets  of,  21-22 
Co-counsel.  See  also  Association  of  counsel. 

division  of  fee  with,  12 

inability  to  work  with,  12-13 
Commercial    publicity.    See    Advertising,    commercial 

publicity. 
Commingling  of  funds,  46-47 
Communications  with 

one  of  adverse  interests,  36 

judicial  officers,  36,  38 

jurors,  33,  34,  36-38 

opposing  party,  33-34,  36-38 

veniremen,  34,  35,  36-37 

witnesses,  34,  36-38 
Compensation    for    recommendation    of    employment, 

prohibition  against,  12 
Competence,   Mental.   See  Instability,  mental  or  emo- 
tional; Mental  competence  of  client,  effect  on  repre- 
sentation. 
Competence,  professional,  8,  30-31 
Confidences  of  client,  22 
Conflicting  interests.  See  Adverse  effect  on  professional 

judgment  of  lawyer. 
Consent  of  client,  requirement  of 

acceptance  of  employment  though  interests  conflict, 
24,  25,  27 

acceptance  of  value  from  third  person,  7,  27 

advice  requested  from  another  lawyer,  22 

aggregate  settlement  of  claims,  27-28 

association  of  lawyer,  6,  12 

foregoing  legal  action,  32 

multiple  representation,  32 

revelation  of  client's  confidences  and  secrets,  22 

use  of  client's  confidences  and  secrets,  22 

withdrawal  from  employment,  12-13 
Consent  of  tribunal  to  lawyer's  withdrawal,  requirement 

of,  12-13 
Consultant.  See  Advertising,  availability  as  consultant. 
Contingent  fee,  propriety  of 

in  civil  actions.  7-8,  25,  27 

in  criminal  actions,  7-8,  12 

in  domestic  relation  cases,  7 
Continuing  legal  education  programs,  30 
Contract  of  employment 

fee  provisions,  desirability  of  writing,  7 

restrictive  covenant  in,  12 
Controversy  over  fee,  avoiding,  7 
Copyright  practitioner,  6,  11 
Corporation,  lawyer  employed  by,  27,  28 
Counsel,  designation  as 

"General  Counsel"  designation,  9 

"Of  Counsel"  designation,  9 
Corporation,  professional  legal.  See  Professional  legal 

corporation. 
Counseling.  See  Client,  counseling. 

Courts.  See  also  Consent  of  tribunal  to  lawyer's  with- 
drawal, requirement  of;  Evidence,  conduct  regard- 
ing; Trial  tactics. 

appointment  of  lawyer  as  counsel.  10 

courtesy,  known  customs  of.  36-38 

personal  influence,  prohibitions  against  exerting,  36- 
38 

representation  of  client  before,  32-34,  36-38 
Crimmal  conduct 

as  basis  for  discipline  of  lawyer,  3 

duty  to  reveal  information  as  to,  3 

providing  counsel  for  those  accused  of,  7-8,  11-12 
Criticism  of  judges  and  administrative  officials,  45 
Cross-examination  of  witness.  See  Witnesses,  communi- 
cations with. 

D 

Deceased  lawyer 

payment  to  estate  of,  20 
use  of  name  by  law  firm,  6,  10 
De  facto  specialization,  6 
Defender,  public.  See  Public  defender  office,  working 

with. 
Defense  against  accusation  by  client,  privilege  to  dis- 
close confidences  and  secrets,  22 
Defense  of  those  accused  of  crime,  8 


Definitions,  48 

Delegation  by  lawyer  of  tasks,  19-20 

Desires   of   third  parties,   duty   to   avoid  influence   of 

27,28 
Differing  interests,  24-25,  48.  See  Also  Adverse  effect  on 

professional  judgment  of  lawyer. 
Directory  listing.  See  Advertising,  directories. 
Disciplinary  procedures,  1 
Disciplinary  rules, 

application  of,  1 

purpose  and  function  of,  1 
Disciplinary  sanction,  1 
Discipline  of  lawyer,  grounds  for 

advancement  of  funds  to  client  improper,  27 

advertising,  improper,  8-9 

associates,  failure  to  exercise  reasonable  care  toward, 
25 

bribery  of  legal  officials.  38 

circumvention  of  disciplinary  rule,  3 

clients'  funds,  mismanagement  of,  46-47 

communication  with  adverse  party,  improper,  36 

communication  with  jurors,  improper,  38 

confidential  information,  disclosure  of,  22 

conflicting  interests,  representation  of,  27-28 

crime  of  moral  turpitude,  3 

criminal  conduct.  3,  36-38 

differing  interests,  improper  representation  of,  27-28 

disregard  of  tribunal  ruling,  36-37 

division  of  fee,  improper,  9,  12 

emplovees.  failure  to  e.xercise  reasonable  care  toward, 
12,20 

evidence,  false  or  misleading,  use  of,  36-37 

extrajudicial  statement,  improper,  37-38 

failure  to  act  competently,  31-33 

failure  to  act  zealously,  36 

failure   to   disclose   information   concerning   another 
lawyer  or  judge,  3 

failure  to  disclose  information  to  tribunal,  36-37 

false  accusations,  45 

false  statement  in  bar  application,  3 

fees 

charging  illegal  or  clearly  excessive,  12 
charging  contingent  fee  in  criminal  case,  12 
failure  to  return  unearned,  12 

further  application  of  unqualified  bar  applicant,  3 

guaranty  of  financial  assistance,  27 

holding  out  as  having  limited  practice,  11-12 

holding  out  as  a  speciahst,  11-12 

illegal  conduct,  3,  35 

improper  argument  before  tribunal,  37-38 

institution  of  criminal  charges,  36 

investigation  of  jurors,  38 

malpractice,  32 

mora!  turpitude,  crime  of,  3 

public  office,  improper  use  of,  45 

publicity,  improper.  8-9 

recommendation    of   professional   employment,   pro- 
hibited. 10-12 

restrictive  covenant,  entering  prohibited,  12 

secrets,  disclosure  of,  22 

solicitation  of  business,  10-12 

specialization,  notice  of,  10-12 

suggestion  of  need  of  legal  services,  prohibited,  10-12 

unauthorized  practice  of  law,  19-20 

unauthorized  practice  of  law,  aiding  laymen  in,  19-20 

violation  of  disciplinary  rule,  3 

withdrawal,  improper,  12-13 

penalties  imposed,  1 

fair  trial,  requirement  of,  1 
Disclosure  of  improper  conduct 

of  another  lawyer,  3 

of  bar  applicant,  3 

of  judge.  3 

toward  juror  or  venireman,  35 
Discretion  of  government  lawyer,  exercise  of,  34-35 
Discussion  of  pending  litigation  with  news  media.  See 

Trial  publicity. 
Diverse   interests.   See   Adverse   effect   on   professional 

judgment  of  lawyer. 
Division  of  legal  fees 

consent  of  client,  when  required  for,  7-8,  12 

reasonableness  of  total  fee,  requirement  of,  7-8,  12 

with  associated  lawyer,  8,  12 

with  estate  of  deceased  lawyer,  20 

with  laymen,  1  <),  20 
Dual  practice,   holding  out   as  being  engaged  in  pro- 
hibited, 10 
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E 

Education. 

Continuing  legal  education  programs,  30 
of  laymen  to  recognize  legal  problems,  5-6,  44 
of  laymen  to  select  lawyers,  5-6,  44 
requirement  of  bar  for  applicant,  3 
Elections.  See  Political  activity. 

Emotional  instability.  See  Instability,  mental  or  emo- 
tional. 
Employees  of  lawyer 
delegation  of  tasks,  20 
duty  of  lawyer  to  control,  22,  34-35 
Employment.  See  also  Advice  by  lawyer  to  secure  legal 
services;  Recommendation  of  professional  employ- 
ment, 
acceptance  of 
generally,  8 

indigent  client,  on  behalf  of,  7-8 
instances  when  improper,  5-6,  9-12,  22,  24-28, 

30-31,46-47 
unpopular  cause,  on  behalf  of,  8 
unpopular  client,  on  behalf  of,  8 
when  unable  to  render  competent  service,  8,  23- 
24 
contract  of 

desirability  of,  7-8 
restrictive  covenant  in,  12 
public,  retirement  from,  46-47 
rejection  of,  6,  8,  11-13,  22,  24-28,  30,  46-47 
withdrawal  from 

generally,  8,  12-13,  24-26,  27-28,  32-34 
harm  to  client,  avoidance  of,  8,  12-13,  25-27 
mandatory  withdrawal,  8,  12-13,  25-26,  27 
permissive  withdrawal,  13,  26,  27,  32 
refund  of  unearned  fee  paid  in  advance,  require- 
ment of,  8,  12 
tribunal,  consent  to,  8,  12-13 
when  arbitrator  or  mediator,  26 
Estate  of  deceased  lawyer.  See  Division  of  legal  fees, 

with  estate  of  deceased  lawyer. 
Ethical  considerations,  purpose  and  function  of,  1 
Evidence,  conduct  regarding,  33-35,  36-38 
Excessive  fee.  See,  Fee  for  legal  services,  amount  of, 

excessive. 
Expenses  of  client,  advancing  or  guaranteeing  payment 
of,  24-25,  27 


Fee  for  legal  services 
adequate  fee,  need  for,  7 
agreement  as  to,  7,  12 
amount  of 

excessive,  clearly,  12 

reasonableness,  desirability  of,  7 
collection  of 

avoiding  litigation  with  client,  7 

client's  secrets,  use  of  in  collecting  or  establish- 
ing, 22 

liens,  use  of,  24,  27 
contingent  fee,  7,  12,  26,  27 
contract  as  to,  desirability  of  written,  7 
controversy  over,  avoiding,  7 
determination  of,  factors  to  consider 

ability  of  lawyer,  8,  12 

amount  involved,  12 

customary,  7,  12 

effort  required,  12 

employment,  likeUhood  of  preclusion  of  other, 
12 

experience  of  lawyer,  7-8,  12 

fee  customarily  charged  in  locality,  7,  12 

fee  schedule,  7,  12 

interests  of  client  and  lawyer,  7-8 

labor  required,  12 

minimum  fee  schedule,  7-12 

nature  of  employment,  7 

question  involved,  difficulty  and  novelty  of,  7 

relationship  with  client,  professional,  7 

reputation  of  lawyer,  7,  12 

responsibility  assumed  by  lawyer,  7 

results  obtained,  7,  12 

skill  requisite  to  services,  7 

time  required,  7,  12 

type  of  fee,  fixed  or  contingent,  12 
division  of,  7,  12,  20 


establishment  of  fee,  use  of  client's  confidences  and 
secrets,  22 

excessive  fee,  7,  12 

explanation  of,  7 

illegal  fee.  prohibition  against,  12 

persons  able  to  pay  reasonable  fee,  7 

persons  only  able  to  pay  a  partial  fee,  7 

persons  without  means  to  pay  a  fee,  7 

reasonable  fee,  rationale  against  over-charging,  7 

rebate,  propriety  of  accepting,  7,  27 

refund  of  unearned  portion  to  client,  12 
Fee  of  lawyer  referral  service,  propriety  of  paying,  10-12 
Felony.  See  Discipline  of  lawyer,  grounds  for,  illegal 

conduct. 
Firm  name.  See  Name,  use  of,  firm  name. 
Framework  of  law.  See  Bounds  of  law. 
Frivolous  position  avoiding,  31-32,  36 
Funds  of  client,  protection  of,  35 

Future  conduct  of  client,  counseling  as  to.  See  Clients, 
counseUng. 


"General  counsel"  designation,  9 

Gift  to  lawyer  by  client,  24 

Gifts  to  tribunal  officer  or  employee  by  lawyer,  37-38 

Government  legal  agencies,  working  with,  10-11 

Grievance  committee.  See  Bar  associations,  disciplinary 

authority,  assisting. 
Guaranteeing  payment  of  client's  cost  and  expenses,  24- 

25,  27 

H 

Harassment,  duty  to  avoid  litigation  involving,  8,  12 

Holding  out 

as  being  engaged  in  both  law  and  another  field,  10 
as  limiting  practice,  6,  10-11 
as  partnership,  6,  10 
as  specialist,  6,  11-12 


Identity  of  client,  duty  to  reveal,  32-33,  44 
Illegal  conduct,  as  cause  for  discipline,  3,  36-37 
Impartiality  of  tribunal,  aiding  in  the,  34-36,  36-38 
Improper  influences 

gift  or  loan  to  judicial  officer,  35,  38 

on  judgment  of  lawyer.  See  Adverse  effect  on  pro- 
fessional judgment  of  lawyer. 
Improvement  of  legal  system,  44 
Incompetence,  mental.  See 

Instability,  mental  or  emotional; 

Mental  competence  of  client. 
Incompetence,   professional.   See   Competence,   profes- 
sional. 
Independent  professional  judgment,  duty  to  preserve, 

24-28 
Indigent  parties 

provision  of  legal  services  to,  7-8 

representation  of,  7-8 
Instability,  mental  or  emotional 

of  bar  applicant,  3 

of  lawyer,  3,  13 

recognition  of  rehabilitation,  3 
Integrity  of  legal  profession,  maintaining,  1,  3,  44,  46 
Intent  of  client,  as  factor  in  giving  advice,  32-33,  36-38 
Interests  of  lawyer.  See  Adverse  effect  on  professional 

judgment  of  lawyer,  interests  of  lawyer. 
Interests  of  other  client.  See  Adverse  effect  on  profes- 
sional judgment  of  lawyer,  interests  of  other  clients. 
Interests  of  third  person.  See  Adverse  effect  on  profes- 
sional judgment  of  lawyer,  desires  of  third  persons. 
Intermediary,  prohibition  against  use  of,  26,  27-28 
Interview 

with  opposing  party,  35,  36-37 

with  news  media,  35.  37-38 

with  witness,  34-35,  38 
Investigation  expenses,  advancing  or  guaranteeing  pay- 
ment, 24-25,  27 

J 

Judges 

false  statements  concerning,  45 
improper  influences  on 

gifts  to,  35,  38 

private  communication  with,  35,  38 
misconduct  toward 

criticisms  of,  44 
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disobedience  of  orders,  35-36,  38 
false  statement  regarding,  45 
name  in  partnership  name,  use  of,  6,  9-10 
retirement  from  bench,  46 
selection  of,  44 
Judgment  of  lawyer.  See  Adverse  effect  on  professional 

judgment  of  lawyer. 
Jury 

arguments  before,  34-35,  36-38 

investigation  of  members,  34-36,  36-38 

niisconduct  of,  duty  to  reveal,  35,  38 

questioning  members  of  after  their  dismissal,  34-36,  38 

K 

Knowledge  of  intended  crime,  revealing,  22 


Law  firm.  See  Partnership. 
Law  lists.  See  Advertising,  law  lists. 
Law  office.  See  Partnership. 

Law  school,  working  with  legal  aid  office  or  public  de- 
fender office  sponsored  by,  11 
Lawyer-client  privilege.  See  Attorney-client  privilege. 
Lawyer  referral  services 

fee  for  listing,  propriety  of  paying,  10-11 

listing  of  type  referrals  accepted,  propriety  of,  10-11 

request  for  referrals,  propriety  of,  10-11 

working  with,  8,  1 1 
Laymen.  See  also  Unauthorized  practice  of  law. 

need  of  legal  services,  5-6,  44 

recognition  of  legal  problems,  need  to  improve,  5-6, 
44 

selection  of  lawyer,  need  to  facilitate,  6-7,  44 
Legal  aid  offices,  working  with,  7-8,  10-11 
Legal  corporation.  See  Professional  legal  corporation. 
Legal  directory.  See  Advertising,  legal  directories. 
Legal  documents  of  clients,  duty  to  safeguard,  21-22 
Legal  education  programs.  See  Continuing  legal  edu- 
cation programs. 
Legal  problems,  recognition  of  by  laymen,  5-6,  44 
Legal  system,  duty  to  improve,  44-45 
Legislature 

improper  influence  upon,  46 

representation  of  client  before,  33,  44 

serving  as  member  of,  44-45 
Letterhead.  See  Advertising,  letterheads. 
Liability  to  client,  1,  32-33 
Licensing  of  lawyers 

control  of.  19,  20 

modernization  of,  19-20,  44 
Liens,  attorneys',  24,  27 

Limited  practice,  holding  out  as  having,  6,  11-12 
Litigation 

acquiring  an  interest  in,  25,  27 

expenses  of,  advancing  or  guaranteeing  payment  of, 
24-25,  27 

pending,  media  discussion  of,  35,  37-38 

responsibility  for  conduct  of,  31-33,  36 

to  harass  another,  duty  to  avoid,  8,  12-13 

to  maliciously  harm  another,  duty  to  avoid,  8,  12-13 
Living  expenses  of  client,  advances  to  client  of,  25,  27 
Loan  to  judicial  officer,  34,  38 
Loyalty  to  client.  See  Zeal. 
Lump-sum  settlements,  27 

M 

Mandatory   withdrawal.   See   Employment,   withdrawal 

from,  mandatory. 
Mediator,  lawyer  serving  as,  27 
Medical  expenses,  25,  27 

Mental  competence  of  client,  effect  on  representation,  33 
Mental  competence  of  lawyer.  See  Instability,  mental  or 

emotional. 
Military  legal  service  officers,  working  with,  1 1 
Minimum  fee  schedule.  See  Fee  for  legal  services,  de- 
termination of,  factors  to  consider,  minimum  fee 
schedule. 
Misappropriation 

confidences  of  client,  22 
property  of  client,  46-47 
secrets  of  client,  21,  22 
Misconduct.  See  also  Discipline  of  lawyer, 
of  client,  6,  12,22,34-35 
of  juror,  35,  38 
of  lawyer,  duty  to  reveal  to  proper  officials,  3 


Misleading   advertisement  or  professional  notice,  pro- 
hibition of,  5,  8-10 
Moral  character,  requirement  of,  3 
Moral  factors  considered  in  counseling,  32 
Moral  turpitude,  crime  of  as  ground  for  discipline,  3 
Multiple  clients,  representation  of,  25-26,  27-28 

N 

Name,  use  of 

assumed  name,  6,  9-10 

deceased  partner's,  6,  9-10 

firm  name,  6,  9-10 

misleading  name,  6,  10 

partners  who  hold  public  office,  6,  10 

predecessor  firms,  6,  9-10 

proper  for  law  firm,  6,  9-10 

proper  for  lawyer  in  private  practice,  6,  9-10 

retired  partner,  6,  9-10 

trade  name,  6,  10 

withdrawn  partner's,  6,  10 
Need  for  legal  services,  suggestion  of.  See  Advice  by 

lawyer  to  secure  legal  services. 
Negligence  of  lawyer,  1,  32 
Negotiations  with  opposite  party,  34,  36 
Neighborhood  law  offices,  working  with,  6,  1 1 
Newspapers 

advertising  in,  8-9 

news  stories  in,  8-9 

news  releases  in,  during  or  pending  trial,  35,  37-38 
Non-meritorious  position,  duty  to  avoid,  32,  36 
Non-profit  organization,  legal  aid  services  of,  11 
Notices.  See  Advertising. 

O 

Objectives  of  client,  duty  to  seek,  32,  33,  36 
"Of  Counsel"  designation,  9 

Offensive  tactics  by  lawyer,  32,  33 

Office  building  directory.  See  Advertising,  building  di- 
rectory. 
Office  sign,  9 

Opposing  counsel,  25,  34,  35,  36,  37-38 
Opposing  party,  communications  with,  34,  36 


Partnership 

advertising.  See  Advertising, 
conflicts  of  interest,  28 
deceased  member 

payments  to  estate  of,  20 
use  of  name,  6,  9-10 
dissolved,  use  of  name  of,  6,  9-10 
holding  out  as,  falsely,  6,  10 
members  licensed  in  different  jurisdictions,  10 
name,  6,  9-10 

nonexistent,  holding  out  falsely,  6,  10 
non-lawyer,  with,  19,  20 

recommending  professional  employment  of,  6 
Patent  practitioner,  6,  11 
Payment    to   obtain    recommendation   or   employment, 

prohibition  against,  5,  10 
Pending  litigation,  discussion  of  in  media,  35,  37-38 
Perjury,  31,  32,  34-35,  36 

Personal  interests  of  lawyer.  See  Adverse  effect  on  pro- 
fessional judgment  of  lawyer,  interests  of  lawyer. 
Personal  opinion  of  client's  cause,  8 
Phone  directory,  listing  in.  See  Advertising,  telephone 

directory. 
Political  activity,  8,  45 

Political  considerations  in  selection  of  judges,  44-45 
Potentially  differing  interests.  See  Adverse  effect  on  pro- 
fessional judgment  of  lawyer. 
Practice  of  law,  unauthorized,  19,  20 
Prejudice  to  right  of  client,  duty  to  avoid,  8,  12-13,  36 
Preservation  of  confidences  of  client,  22 
Preservation  of  secrets  of  client,  22 
Pressure  on  lawyer  by  third  person.  See  Adverse  effect 

on  professional  judgment  of  lawyer. 
Privilege,  attorney-client.  See  Attorney-client  privilege. 
Procedures,  duty  to  help  improve,  44 
Professional  card  of  lawyer.  See  Advertising,  cards,  pro- 
fessional. 
Professional  impropriety,  avoiding  appearance  of,  24-25, 

46 
Professional  judgment,  duty  to  protect  independence  of, 

24-28 
Professional  legal  corporations,  26,  27,  48 
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Professional  notices.  See  Advertising. 
Professional  status,  responsibility  not  to  mislead  con- 
cerning, 6,  10  .      ■      ■         c  in 
Profit-sharing  with  lay  employees,  authonzation  of,  20 
Property  of  client,  handling,  46-47 
Prosecuting  attorney,  duty  of,  33,  36 
Public  defender  ofRce,  working  with,  10-12 
Public  employment,  retirement  from,  46 
Public  office,  duty  of  holder,  45 
Public  opinion,  irrelevant  to  acceptance  of  employment, 

Q 

Public  prosecutor.  See  Prosecuting  attorney,  duty  of. 
Publication  of  articles  for  lay  press,  5  . 

Publicity,    commercial.    See    Advertising,    commercial 

publicity. 
Publicity,  trial.  See  Trial  publicity. 


Quasi-judicial  proceedings,  33 

R 

Radio  broadcasting.  See  Advertising,  radio. 
Reasonable  fee.  See  Fee  for  legal  services,  amount  of. 
Rebate,  propriety  of  accepting,  7,  27 
Recognition  of  legal  problems,  aiding  laymen  in,  5 
Recommendation  of  bar  applicant,  duty  of  lawyer  to 

satisfy  himself  that  applicant  is  qualified,  3 
Recommendation  of  professional  employment,  5,  6,  10- 

Records  of  funds,  securities,  and  properties  of  clients, 

46-47 
Restricted  covenants,  propriety  of,  12 
Referral  service.  See  Lawyer  referral  services. 
Rehabilitation  of  bar  applicant  or  lawyer,  recognition 

of,  3 
Refund  of  i  nearned  fee  when  withdrawing,  duty  to  give 

to  client,  12 
Regulation  of  legal  profession,  19-20,  44 
Representation  of  multiple  clients.  See  Adverse  effect 
on   professional   judgment   of   lawyer,   interest   of 
other  clients. 
Representative  bar  association,  10 
Reputation  of  lawyer,  6 

Requests  for  recommendation  for  employment,  10 
Requirements  for  bar  admission,  3 
Respect  for  law,  3 
Restrictive  convenant,  12 
Retention  of  employment.  See  Employnient. 
Retirement.  See  also,  Name,  use  of,  retired  partner. 

from  judicial  office,  46 

from  public  employment,  46 

plan  for  laymen  employees',  19 
Revealing  of  confidences,  22 
Revealing  of  secrets,  22 
Revealing  to  tribunal 

jury  misconduct,  35,  38 

representative  capacity  in  which  appearing,  32 
Runner,  prohibition  against  use  of,  10 


Sanction  for  violating  disciplinary  rules,  1 
Secrets  of  client,  22 
Selection  of  lawyer,  6,  8-10 
Selection  of  judges,  duty  of  lawyers,  44 
Self-interest  of  lawyer.  See  Adverse  effect  on  profes- 
sional judgment  of  lawyer,  interests  of  lawyer. 
Self-representation,  privilege  of.  19-20 
Settlement  agreement,  27 

Solicitation  of  business,  8,  9.  See  also  Advertising;  Rec- 
ommendation of  professional  employment. 
Specialist,  holding  out  as,  6.  11-12 
Specialization 

admiralty,  6,  11-12 

holding  out  as  having,  6,  11-12 

patents,  6,  11-12 

trademark,  6,  11-12 
Speeches  to  lay  groups,  5 
State  of  mind  of  client,  effect  of  in  advising  him,  33,  36 


State's  attorney.  See  Prosecuting  attorney. 

"Stirring  up  litigation."  See  Advertising;  Advice  by 
lawyer  to  secure  legal  services;  Recommendation 
of  professional  employment. 

Stockholders  of  corporation,  corporate  counsel's  alle- 
giance to,  28 

Suit  to  harass  another,  duty  to  avoid,  7,  12 

Suit  to  maliciously  harm  another,  duty  to  avoid,  7,  12 

Suggested  fee  schedule.  See  Fees  for  legal  services,  de- 
termination of  minimum  fee  schedule. 

Suggestion  of  need  for  legal  services.  See  Advice  by 
lawyer  to  secure  legal  services. 

Suppression  of  evidence,  35.  36-38 


Technical  and  professional  licenses.  See  Advertising,  law 

lists. 

Telephone  directory.  See  Advertising,  telephone  direc- 
tory. 

Television  and  radio  programs.  See  Advertising,  radio; 
Advertising,  television. 

Termination  of  employment.  See  Confidences  of  client; 
Employment,   withdrawal   from. 

Third  persons,  desires  of.  See  Adverse  effect  on  pro- 
fessional judgment  of  lawyer,  desires  of  third  per- 
sons. 

Threatening  criminal  process,  34,  36 

Trademark  practitioner,  7,  11-12 

Tradename.  See  Name,  use  of,  trade  name. 

Trial  publicity,  35,  37-38 

Trial  tactics,  34-36,  36-38 

Tribunal,  representation  of  client  before,  31-34,  36-38 

Trustee,  client  naming  lawyer  as,  24 

U 

Unauthorized  practice  of  law.  See  also  Division  of  legal 
fees;  Partnership,  non-lawyer,  with, 
aiding  a  layman  in  the  prohibited,  19,  20 
distinguished     from     delegation     of    tasks    to    sub- 
professionals,  19,  20 
functional  meaning  of,  19,  20 

self-representation  by  layman  not  included  in,  19,  20 
Undignified  conduct,  duty  to  avoid,  35 
Unlawful  conduct,  aiding  client  in,  24-25,  36 
Unpopular  party,  representation  of,  8 
Unreasonable  fees.  See  Fee  for  legal  services,  amount  of. 
Unsolicited  advice.  See  Advice  by  lawyer  to  obtain  legal 
services. 


Varying  interests  of  clients.  See  Adverse  effect  on  pro- 
fessional judgment  of  a  lawyer,  interests  of  other 
clients. 

Violation  of  disciplinary  rule  as  cause  for  discipline,  3 

Violation  of  law  as  cause  for  discipline,  3,  35 

Veniremen.  See  Jury. 

Voluntary  gifts  by  client  to  lawyer,  25 

Volunteered  advice  to  secure  legal  services.  See  Advice 
by  lawyer  to  secure  legal  services. 

W 

Waiver  of  position  of  client,  36 

Will  of  client,  gift  to  lawyer  in,  24 

Withdrawal.  See  Employment,  withdrawal  from. 

Witness 

communications  with,  35,  38 

false  testimony  by,  35 

lawyer  acting  as,  25,  27 

member  of  lawyer's  firm  acting  as,  27 

payment  to,  35,  38 
Writmg   for   lay   publication,   avoiding   appearance   of 
giving  general  solution,  5 

Z 

Zeal 

general  duty  of,  31-32,  36 
limitations  upon,  31-32,  34-35,  38 
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Exhibit  118 

Federal  Ethical  Considerations 

The  National  Council  of  the  Federal  Bar  Association,  at  its  November  17, 
1973  meeting,  adopted  a  set  of  supplemental  ethical  considerations  under  the 
nine  Canons  of  the  American  Bar  Association  Code  of  Professional  Responsi- 
bility. The  study  and  subsequent  report  took  into  account  the  particular  cir- 
cumstances faced  by  the  federal  lawyer  in  his  legal  work. 

BACKGROUND 

Coordinated  by  the  Professional  Ethics  Committee  chaired  by  Hon.  Charles 
Fahy,  Senior  Circuit  Judge  of  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia,  the  studies  were  made  by  task  force  groups  beginning  in  September 
1971  upon  appointment  of  former  President  Poirier.  A  draft  of  proposed  ethical 
considerations  applicable  to  the  federal  lawyer  under  the  nine  Canons  was  sub- 
mitted to  the  members  of  the  Professional  Ethics  Committee  on  March  30,  1972, 
re-submitted  as  revised  June  9,  1972,  modified  with  respect  to  Canon  9  under 
date  of  July  18,  1972,  and  submitted  as  the  Committee's  recommendations  in 
final  form  bearing  the  date  of  July  19,  1972.  The  proposals  were  the  subject  of 
a  good  many  comments  of  legal  officers,  upon  distribution  for  comment  to  gen- 
eral counsels  of  agencies  and  others,  and  were  also  discussed  at  length  at  the 
September  12,  1972  meeting  of  the  National  Council.  The  matter  was  left  with 
the  Committee  again  for  further  consideration  in  light  of  the  comments  and 
suggestions  by  members  of  the  National  Council.  By  memorandum  of  June  1, 
1973  a  re-draft  was  submitted  to  the  members  of  the  Committee  by  Chairman 
Fahy  and  by  letter  of  July  5,  1973  a  report  with  recommendations  was  sent  to 
President  Kleindienst.  The  matter  was  placed  on  the  agenda  for  the  September 
12,  1973  meeting  of  the  National  Council  at  which  time  there  was  further  dis- 
cu.s.sion  and  distribution  of  a  number  of  proposed  amendments.  The  matter  was 
scheduled  for  a  vote  at  the  November  17,  1973  meeting  of  the  National  Council. 
Upon  the  suggestion  that  two  phrases  be  added,  these  were  incorporated  into 
the  text  and  the  report  and  recommendations  were  adopted  without  opposition 
at  the  November  17  meeting. 

In  addition  to  Chairman  Fahy,  members  of  the  Professional  Ethics  Commit- 
tee participating  and  contributing  to  the  work  of  the  Committee  in  the  develop- 
ment of  the  report  and  recommendations  were  Hon.  Arlin  M.  Adams,  Judge  of 
the  U.S.  Court  of  Appeals  for  the  Third  Circuit;  Hon.  Sylvia  Bacon.  Judge, 
D.C.  Superior  Court ;  Hon.  Earl  Chudoff,  Judge,  Court  of  Common  Pleas,  Phila- 
delphia ;  Justin  Dingfeldcr,  Office  of  General  Counsel.  Federal  Trade  Commis- 
sion, "Washington,  D.C.  ;  Axel  Kleihoemcr,  Office  of  the  Attorney  General  of  the 
United  States ;  Joseph  G.  O'Neill,  Jr.,  As.sistant  Legislative  Counsel,  CIA ;  Hon. 
Harold  E.  Stassen,  Philadelphia ;  and  Major  Chai~les  A.  White,  The  JAG 
School,  U.S.  Army,  Charlottesville,  Va. 

FEDERAL    ETHICAL    CONSIDERATIONS 

The  following  are  the  supplemental  ethical  considerations  under  the  nine 
Canons  of  the  American  Bar  Association  Code  of  Professional  Re.sponsibility 
which  take  into  account  the  particular  circumstances  faced  by  the  federal 
lawyer  in  his  legal  work.  The  text  of  each  of  the  Canons  is  shown  in  italics. 
The  symbol  "FEC"  denotes  "Federal  Ethical  Consideration."  Following  the 
symbol  is  the  number  of  the  ABA  Canon  and  the  nunier  or  nimibers  of  the 
Federal  Ethical  Considerations. 

CANON  1.  A  Lawyer  Should  Assist  in  Maintaining  the  Integrity  and  Compe- 
tence of  the  Legal  Profession. 

FEC-1-1.  This  Canon,  as  well  as  all  others,  is  fully  applicable  to  the  federal 
lawyer.  Better  to  comply  with  it  he  should  acquaint  himself  with  the  regula- 
tions especially  applicable  to  his  department  or  other  agencv  of  his  emnloy- 
ment.  In  that  connection  attention  is  directed  to  5  C.F.R.  §735.10.  28  V.'^.V. 
§.^3.5,  House  Concurrent  Resolution  No.  175  of  July  11.  1958.  72  Stat.  B12,  and 
Chapter  11  of  18  U.S.C.  concerned  inter  alia  with  conflicts  of  interests. 

(Note:  Reference  is  also  made  to  Oninion  73-1  of  March  15.  1973  of  the  Pro- 
fessional  Ethics  Committee  of  the  Federal  Bar  Association,  published  in   the 


745 

Federal  Bar  Journal,  32  F.B.J.  71-75  [Winter,  19731.  The  Opinion,  however, 
has  status  only  as  an  Opinion  of  the  Professional  Ethics  Committee.  Problems 
may  arise  as  to  the  application  of  the  Opinion.  Their  solution  would  depend 
upon  the  particular  circumstances.  These  Supplemental  Ethical  Considerations 
do  not  purport  to  cover  the  range  of  diverse  circumstances  not  now  presented 
in  specific  terms). 

CANON  2.  A  Lawyer  Should  Assist  the  Legal  Profession  in  Fulfilling  Its  Duty 
to  make  Legal  Counsel  Available. 
FEC-2-1.  The  federal  lawyer,   within  the  limitations  of  statute,  of  agency 
regulations,  and  of  general  conflict-of-interest  laws  and  principles  bears  a  pro- 
fessional responsibility  to  make  legal  counsel  available  to  all  in  need. 

A.  The  offering  of  his  services  is  on  his  own  time  and  not  at  the  expense  of 
the  Government,  except  where  statutory  or  regulatory  provision  is  made  for 
the  rendering  of  such  services  at  government  expense. 

B.  Within  the  limitations  above  referred  to  he  should  be  receptive  to  repre- 
senting the  poor  in  matters  referred  to  him  by  local  legal  aid  and  community 
action  societies. 

FEC-2-2.  The  federal  lawyer  is  encouraged,  where  his  position  permits,  to 
undertake  review  from  time  to  time  of  agency  or  departmental  regulations  or 
policy  with  the  view  of  enal)ling  citizens  unable  to  pay  for  needed  services  to 
obtain  the  help  of  the  federal  lawyer  insofar  as  may  be  done  within  the  limita- 
tions applicable  to  his  position  and  consistently  with  his  primary  obligation  to 
the  government  service. 

FEC-2-3.  The  federal  lawyer  who  notes  that  a  person  with  whom  he  is  deal- 
ing is  in  need  of  legal  counsel  would  be  well  advised  to  recommend  that  he 
obtain  counsel. 

CANON  3.  A  Lawyer  Should  Assist  in  Preventing  the  Unanthorized  Practice  of 
Lav;. 
FEC-3-1.  This  Canon  is  fully  applicable  to  the  federal  lawyer. 

CANON  Jf.  A  Lawyer  Should  Preserve  the  Confidences  and  Secrets  of  a  Client. 

FEC— i-1.  If.  in  the  conduct  of  ofticial  business  of  his  department  or  agency, 
it  appears  that  a  fellow  employee  of  the  department  or  agency  is  revealing  or 
about  to  reveal  information  concerning  his  own  illegal  or  unethical  conduct  to 
a  federal  lawyer  acting  in  his  official  capacity  the  lawyer  should  inform  the 
employee  that  a  federal  lawyer  is  responsible  to  the  department  or  agency  con- 
cerned and  not  the  individual  employee  and,  therefore,  the  inofrmation  being 
di.scussed  is  not  privileged. 

FEC— 4-2.  If  a  fellow  employee  volunteers  information  concerning  himself 
which  appears  to  involve  illegal  or  unethical  conduct  or  is  violative  of  depart- 
ment or  agency  rules  and  regulations  which  would  be  pertinent  to  that  depart- 
ments or  agency's  consideration  of  disciplinary  action,  the  federal  lawyer 
should  inform  the  individual  that  the  lawyer  is  responsible  to  the  department 
or  agency  concerned  and  not  the  individual  employee. 

FEC-4-3.  The  federal  lawyer  has  the  ethical  responsibility  to  disclose  to  his 
supervisor  or  other  appropriate  departmental  or  agency  official  any  unprivileged 
information  of  the  type  discus.sed  above  in  FEC-4-1  and  2. 

FEC-4-4.  The  federal  lawyer  who  has  been  duly  designated  to  act  as  an 
attorney  for  a  fellow  emplovee  who  is  the  subject  of  disciplinary,  loyalty,  or 
other  personnel  administration  proceedings  or  as  defense  counsel  for  court- 
martini  matters  or  for  civil  legal  assistance  to  military  personnel  and  their 
dependents  is  for  those  purposes  acting  as  an  attorney  for  a  client  and  com- 
munications between  them  shall  be  secret  and  privileged.  In  respects  not  ap- 
plicable to  the  private  practitioner  the  federal  lawyer  is  under  obligation  to 
the  public  to  as.sist  his  department  or  agency  in  complying  with  the  Freedom 
of  Information  Act,  5  TT.S.C.  §522  (1970).  and  regulations  and  authoritative 
decisions  thereunder. 

CANON  5.  A  Lairuer  Should  Exercise  Independent  Professional  Judgement  on 
Behalf  of  a  Client. 

FEC-5-1.  The  immediate  professional  responsibility  of  the  federal  lawyer  is 
to  the  depnrtment  or  agencv  in  which  he  is  emploved.  to  be  performed  in  light 
of  the  particular  public  interest  function  of  the  department  or  agency.  He  is 
required  to  exercise  independent  professional  judgment  which  transcends  his 
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personal   interests,   giving  consideration,   however,   to   the   reasoned   views   of 
others  engaged  with  him  in  the  conduct  of  the  business  of  the  government. 

CANON  6.  A  Lawyer  Should  Represent  a  Client  Competently. 

FEC-6-1.  In  performing  the  duties  of  liis  particular  employment  this  obliga- 
tion is  fully  applicable  to  the  federal  lawyer,  to  be  fulfilled  with  special  regard 
to  the  public  interest.  When  designated  to  represent  a  fellow  employee  or  a 
member  of  the  armed  forces  in  matters  referred  to  in  FEC  1  i,  the  public  in- 
terest is  not  inconsistent  with  the  assumption  of  the  traditional  attorney-client 
relationship  with  the  individual  represented. 

CANON  7.  A  Lawyer  Should  Represent  a  Client  Zealously  Within  the  Bounds 
of  the  Law. 

FEC-7-1.  The  obligation  stated  in  this  Canon  is  fully  applicable  to  the  re- 
sponsibility of  the  federal  lawyer  when  representing  an  individual  in  the  cir- 
cumstances referred  to  in  FEC  4  1  and  FEC-6-1.  In  the  performance  of  the 
obligations  of  his  position  in  other  respects  he  is  well  and  faithfully  to  dis- 
charge the  duties  of  his  office  as  prescribed  by  his  oath  of  office.  Of  special 
application  to  the  federal  lawyer  are  the  American  Bar  Association  Ethical 
Considerations  7-13  and  7-14,  the  former  respecting  the  responsibility  of  a 
public  prosecutor,  and  the  latter  the  government  lawyer  who  has  discretionary 
power  relative  to  litigation. 

FEC-7-2.  The  federal  lawyer  is  under  the  professional  obligation  faithfully 
to  apply  his  professional  talents  to  the  promotion  under  law  and  applicable 
regulations  of  the  public  interest  entrusted  to  the  department,  agency  or  other 
governmental  agency  of  his  employment. 

CANON  8.  A  Lawyer  Should  Assist  in  Improving  the  Legal  System. 

FEC-8-1.  The  general  obligation  to  assist  in  improving  the  legal  system  ap- 
plies to  federal  lawyers.  In  such  situations  he  may  have  a  higher  obligation 
than  lawyers  generally.  Since  his  duties  include  responsibility  for  the  applica- 
tion of  law  to  the  resolution  of  problems  incident  to  his  employment  there  is  a 
continuing  obligation  to  seek  improvement.  This  may  be  accomplished  by  the 
application  of  legal  considerations  to  the  day  to  day  decisional  proce.ss.  More- 
over it  may  eventuate  that  a  federal  lawyer  by  reason  of  his  particular  tasks 
may  have  insight  which  enhances  his  ability  to  initiate  reforms,  thus  giving 
rise  to  a  special  obligation  under  Canon  8.  In  all  these  matters  paramount 
consideration  is  due  the  public  interest. 

FEC-8-2.  The  situation  of  the  federal  lawyer  which  may  give  rise  to  special 
considerations,  not  applicable  to  lawyers  generally,  include  certain  limitations 
on  complete  freedom  of  action  in  matters  relating  to  Canon  8.  For  example,  a 
lawyer  in  the  office  of  the  Chief  Counsel  of  the  Internal  Revenue  Service  may 
reasonably  be  expected  to  abide,  without  public  criticism,  with  certain  policies 
or  rulings  closely  allied  to  his  sphere  of  responsibility  even  if  he  disagrees  with 
the  position  taken  by  the  agency.  But  even  if  involved  personally  in  the  process 
of  formulating  policy  or  ruling  there  may  l)e  rare  occasions  when  his  con.science 
compels  him  publicly  to  attack  a  decision  which  is  contrary  to  his  professional, 
ethical  or  moral  judgment.  In  that  event,  however,  he  should  be  prepared  to 
resign  before  doing  so,  and  he  is  not  free  to  abuse  professional  confidences 
reposed  in  him  in  the  process  leading  to  his  decision. 

FEC-8-3.  The  method  of  discharging  the  obligations  imposed  by  Canon  8 
may  vary  depending  upon  the  circumstances.  The  federal  lawyer  is  free  to  seek 
reform  through  the  processes  of  his  agency  even  if  the  agncy  has  no  formal 
procdure  for  receiving  and  acting  upon  suggestions  from  lawyers  employed  by 
it.  Such  intra-agency  activities  may  be  the  only  appropriate  course  for  him  to 
follow  if  he  is  not  prepared  to  leave  the  agency's  employment.  However,  there 
may  be  situations  in  which  he  could  appropriately  bring  intra-agency  problems 
to  the  attention  of  other  federal  official.se  (such  as  those  in  the  Office  of  Man- 
agement and  Budget  or  the  Department  of  Justice)  with  responsibility  and 
authority  to  correct  the  allegedly  improper  activities  of  the  employing  agency. 
Furthermore,  it  may  be  possible  for  the  lawyer  to  participate  in  l)ar  association 
or  other  activities  designed  to  improve  the  legal  system  within  his  agency  with- 
out being  involved  in  a  public  attack  on  the  agency's  practices,  so  long  as  the 
renuirenient  to  protect  confidences  is  observed. 

Sound  policy  favors  encouraging  government  officials  to  invite  and  consider 
the  views  of  counsel.   This  tends  to  prevent  the  adoption  of  illegal  policies. 
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Even  where  there  are  choices  between  legal  alternatives,  th  lawyer's  viewpoint 
may  be  valuable  in  affecting  the  choice.  Lawyers  in  federal  service  accordingly 
should  conduct  themselves  so  as  to  encourage  utilization  of  their  advice  within 
the  agencies,  retaining  at  all  times  an  obligation  to  exercise  independent  pro- 
fessional judgment,  even  though  their  conclusions  may  not  always  be  warmly 
embraced.  The  failure  of  lawyers  to  respect  official  and  proper  confidences  dis- 
courages this  desirable  resort  to  them. 

FEC-8-4.  Federal  lawyers  facing  questions  concerning  the  propriety  of  pur- 
suing efforts  to  improve  the  legal  system  because  of  their  official  position  or 
responsibilities,  or  confidences  enjoyed  as  a  result  thereof,  would  be  well  ad- 
vised to  explore  with  senior  legal  officials  of  their  agency  or  in  some  cases  of 
other  agencies,  better  to  assure  that  all  relevant  ethical  factors  are  considered 
before  determining  the  course  to  adopt. 

CANON  9.  A  Lawyer  Should  Avoid  Even  the  Appearance  of  Professional  Im- 
propriety. 

FEC-9-1.  This  Canon  Xo.  J)  and  the  American  Bar  Association  ethical  and 
disciplinary  considerations  with  respect  thereto  should  be  observed  by  the 
federal  lawyer. 

FEC-9-2.  While  a  federal  lawyer  may  appropriately  represent  on  appoint- 
ment an  indigent  accused  of  crime  as  the  circumstances  .set  forth  in  the.se  Fed- 
eral Ethical  Consideratians  supplemental  to  Canon  2,  he  should  avoid  doing  so 
when  the  representation  gives  the  appearance  of  impropriety  due  to  participa- 
tion of  his  agency  in  the  investigation  or  preparation  of  the  matter  involved. 


Exhibit  119 

[From  the  Washington  Post,  July  5,  1975] 

A  Duty  To  Defend  the  Law 

(By  Simon  Lazarus) 

Barely  one  week  before  briefs  were  due  in  the  recent  D.C.  Circuit  Court  test 
of  the  1974  Federal  Election  Campaign  Act,  the  Federal  Election  Commission, 
which  enforces  this  new  law,  almost  lost  its  lawyer.  Its  lawyer  was  the  U.S. 
Attorney  General,  Edward  H.  Levi,  and  through  him  the  Department  of  Justice. 
Through  a  telephone  call  from  the  Associated  Press,  the  commission  learned 
that  the  department  might  withdraw  from  defense  of  the  campaign  finance 
controls  in  the  new  law  ;  indeed,  the  department  might  switch  sides  and  attack 
the  reforms. 

The  reason,  it  appeared,  was  that  the  law  disturbed  Levi's  personal  jurispru- 
dential convictions,  as  well  as  the  views  of  Solicitor  General  Robert  H.  Bork. 
Both  these  former  law  professors,  trained  in  the  laissez-faire  legal  philosophy 
of  the  University  of  Chicago,  felt  that  curbs  on  political  giving  and  spending 
threaten  the  First  Amendment's  guarantee  of  free  expression. 

When  Commission  Chairman  Thomas  Curtis  .sought  help  from  the  White 
Hou.se.  Levi  made  a  partial  retreat.  On  May  30,  he  announced  through  a  care- 
fully drafted  release  that  the  "Civil  Division"  of  the  department  would  file  its 
brief  supporting  the  campaign  finance  controls  on  June  2,  when  briefs  were  due 
in  the  Court  of  Apiieals.  However,  the  release  added,  when  the  case  reaches 
the  Sunreme  Court,  the  "Department"  has  the  "intention"  of  dropping  its  advo- 
cate's pose  and  filing  and  "amicus  curiae"  brief  setting  out  arguments  for,  and 
against,  the  validity  of  the  law. 

Concerned  that  anything  less  than  total  commitment  from  Justice  would  look 
to  the  court  like  an  attack.  Curtis  was  unappeased  by  the  "amicus  curiae"  pro- 
posal. On  June  5  he  urged  the  Attorney  General  to  reconsider  his  "departure 
from  the  Department's  tradition  of  sunporting  the  adversary  process  as  an 
advocate  when  a  law  of  the  United  States  is  at  stake."  Four  days  later,  on 
June  9,  he  wrote  identical  protests  to  President  Ford.  House  Sneaker  Carl 
Albert,  and  Senate  President  Pro  Tem  James  Eastland.  He  called  the  proposal 
"less  thnn  an  adequate  defense."  pointedly  adding  that  Levi's  public  announce- 
ment long  l)efnre  the  case  reached  the  Supreme  Court  was  "premature  and 
dnmnering  to  the  suit"  in  the  Court  of  Appeals. 

While  Curtis  drafted  these  pleas  for  continued  repre.sentation,  Levi  opened  a 
new  front  in  his  apparent  campaign  to  free  Justice  from  the  duty  to  profess 
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full  support  for  federal  laws  under  court  challenge.  On  June  5  before  the  Sen- 
ate Commerce  Committee  he  disavowed  another  major  congressional  enact- 
ment— the  Clean  Air  Act  of  1970,  which  requires  the  states  to  implement  federal 
air  quality  standards.  In  a  prepared  statement,  Levi  told  the  committee  that 
basic  principles  of  federalism  are  impaired  by  statutory  requirements  which 
obligate  state  officials  to  enforce  federal  laws,  as  Congress  provided  in  the 
Clean  Air  Act. 

Levi  specifically  dismissed  as  "insidious"  the  rationale  of  a  decision  uphold- 
ing the  act,  which  Justice  Department  lawyers  had  recently  won  from  the 
Third  Circuit  Court  of  Appeals.  While  he  declined  to  say  expressly  that  the 
Clean  Air  Act  is  unconstitutional,  that  conclusion  is  the  natural  inference 
from  his  criticism. 

Although  unnoticed  by  the  press,  the  Attorney  General's  doubts  about  the 
Clean  Air  Act  could  prove  at  least  as  damaging  as  the  wrangle  over  the  cam- 
paign act  will  be  to  that  law.  Especially  since  his  remarks  on  the  clean  air 
question  are  spread  formally  on  the  record  of  a  congressional  hearing,  they 
will  be  gleefully  underscored  by  lawyers  challenging  the  statute  before  the 
Court,  regardless  of  which  side  the  department  formally  takes. 

Indeed  in  the  same  testimony,  Levi  also  hinted  at  doubts  about  the  constitu- 
tionality of  the  1974  law  extending  federal  minimum  wage  requirements  to  fire 
and  police  employees  of  state  and  local  governments ;  like  the  Clean  Air  Act, 
these  minimum  wage  provisions  are  currently  being  defended  in  federal  court 
by  the  Department  of  Justice. 

Of  course,  the  Attorney  General  may  well  have  a  point  in  believing  that  the 
Clean  Air  Act  threatens  vital  constitutional  principles.  He  may  well  have  a 
point  in  questioning  the  campaign  finance  reform  law.  The  troublesome  ques- 
tion, however,  is  whether,  since  he  is  now  Attorney  General  Levi  and  not  Pro- 
fessor Levi,  he  has  any  business  making  those  points  in  public. 

Evidently,  his  initiative  is  unprecedented.  Although  Solicitor  General  Bork 
sought  to  find  precedents  for  Post  reporter  John  MacKenzie  to  justify  the  mut- 
iny against  the  campaign  act,  he  found  none.  While  there  are  a  number  of 
quite  honorable  instances  in  which  Attorneys  General  and  e.specially  Solicitors 
General  have  refused  to  defend  exercises  of  executive  authority,  the  Depart- 
ment of  Justice  appears  never  before  to  have  asserted  a  general  prerogative  to 
sit  in  judgment  over  laws  passed  by  Congress  and  signed  by  the  President. 
Recently,  for  example.  Solicitor  General  Erwin  Griswold  urged  Supreme  Court 
approval  of  the  1970  statute  extending  the  vote  to  18-year-olds,  even  though 
President  Nixon  had  repeatedly  opposed  the  law  on  constitutional  grounds.  And 
even  where  the  Solicitor  General  has  refused  to  sign  brief  or  argue  a  case,  the 
department  has  appeared  for  the  government  through  a  lesser  official. 

While  unprecedented,  the  Attorney  General's  view  that  personal  scruples 
should  be  his  primary  compass  cannot  be  dismissed  as  absurd.  He  is  not,  of 
course,  simply  a  private  lawyer.  He  takes  authority  in  part  from  an  oath  to 
uphold  the  Constitution,  a  mandate  for  the  exercise  of  independent  legal  judg- 
ment beyond  that  contemplated  by  a  private  attorney's  retainer  agreement.  As 
Levi  himself  stated  in  a  June  12  response  to  Curtis'  appeals,  "the  Attorney 
General  and  the  Solicitor  General  stand  before  the  Supreme  Court  as  its  officers 
and  not  solely  as  advocates." 

Levi  took  office  after  three  decades  in  a  university  environment.  There,  indi- 
viduals' ideas  are  the  very  currency  of  exchange  and  the  measure  of  one's 
worth.  It  would  be  only  natural  for  him  to  consider  his  convictions  more 
sacred  than  any  conflicting  commitments.  This  perspective  may  seem  especially 
appropriate  to  an  Attorney  General  specially  mandated  to  revive  respect  for 
principle  in  a  department  battered  by  Watergate. 

And  it  must  be  emphasized  that  before  the  Commerce  Committee,  Levi  was 
nothing  if  not  gracious  in  venting  his  doubts  on  the  federalism  issue  affecting 
the  Clean  Air  Act.  Acknowledging  the  contrary  views  of  former  Harvard  Law 
Dean  Griswold  and  former  Yale  Law  Dean  Louis  Pollak,  he  said  that,  having 
once  been  a  dean  himself,  he  found  deans  "frequently  wrong."  He  added,  "that 
might  include  me,  too,  of  course."  He  said.  "I  don't  ask  anyone  to  agree  with 
me.  History  will,  you  know,  keep  the  score." 

However,  to  many  ob.servers  I/evi's  persnnalistic  definition  of  his  role  must 

appear  imrealistic  and  inappropriate.  TTnrealistic.  becan.se  it  is  a  vain  gesture 

for  the  Attorney  General  to  belittle  the  impact  of  his  statements  by  saying  he 

.asks  no  one  to  agree.  Inappropriate,  because  a  measure  passed  by  Congress  and 


749 

signed  by  the  President  represents  the  ultimate  product  of  the  national  demo- 
cratic process.  Even  the  Warren  Court,  not  shy  about  invalidating  state  laws, 
rarely  overturned  a  federal  statute. 

What  warrant,  therefore,  does  the  Attorney  General  have  in  the  American 
scheme,  for  questioning  federal  statutes  until  and  unless  the  Court  has  actually 
struck  them  down?  His  primary  respect  should  be,  not  for  some  brooding  omni- 
presence in  the  Chicago  sky,  but  for  his  office,  and  its  assigned  role  in  the 
process  of  government.  In  court  its  role  is  to  represent  the  United  States.  At  a 
minimum,  that  means  defending  the  decisions  formalized  as  law  by  the  people's 
representatives  in  Congress  and  the  White  House. 

While  there  may  be  excei)tions  to  this  rule,  the  Clean  Air  Act  and  the  cam- 
paign finance  controls  in  the  Cami)aign  Act  are  not  among  them.  Both  are 
watershed  reform  laws,  extensively  reviewed  by  Congress.  In  changing  the 
system  which  elected  its  own  members,  or  in  mediating  between  national  policy 
and  the  sovereignty  of  its  members'  own  states  and  localities.  Congress  resolved 
conflicting  constitutional  values  more  sensitively  than  could  a  single  executive 
official,  or  a  constitutional  theorist. 

If  Levi's  personalism  endures  as  policy,  the  Department  of  Justice  will,  to 
that  extent,  no  longer  repre.^ent  the  United  States.  Init  the  views  of  its  chief 
and,  probably,  those  of  his  chief  in  the  White  House.  The  President  will  ensure 
that  his  Attorney  General's  jurisprudential  conscience  closely  resembles  his 
own.  Decisions  by  the  department  to  oppose  a  law,  in  court  or  otherwise,  could 
become  a  sort  of  back-door  veto,  seen  perhaps  as  a  variation  on  the  t^eme  of 
impoundment. 

This  Olympian  posture  could  well,  therefore,  end  the  Justice  Department's 
near  monopoly  role  in  government  litigation  and,  in  particular,  the  unique  sta- 
tus held  by  the  Solicitor  General  before  the  Supreme  Court.  Congress  would 
need  tn  establish  its  own  litigating  arm.  It  would  probably  authorize  particular 
agencies  to  represent  themselves,  whenever  representation  from  Justice  could 
not  be  assured. 

Ultimately,  if  Justice  upholds  laws  on  the  selective— and  subjective — basis 
indicated  by  Levi's  recent  initiatives,  the  result  must  be  to  weaken  the  depart- 
ment's prof e.ssional ism  and  further  politicize  its  operations.  More  disturbing 
are  other  implications  one  can  foresee,  if  Justice  thus  spurns  the  tradition  that 
it  must  follow  the  law  as  it  is  authoritatively  prescribed.  Under  Attorneys 
General  less  intelligent  and  virtuous  than  the  present  one,  further  loosening  of 
this  commitment  could  compound,  not  cure,  the  Watergate  malaise. 


Exhibit  120 

[From  New  York  Times  Mngazlne/September  7,  1975] 

The  Attorney  General  as  Scholar,  Not  Enforcer 

'//  he  were  Moses,  the  Ten  Commandments  would  have  three  exceptions  and 

a  saving  clause.' 

(By  Victor  S.  Xavasky') 

After  President  Ford  let  it  be  known  that  Edward  Hirsch  Levi,  president  of 
the  University  of  Chicago,  was  his  choice  as  Attorney  General,  Senators  James 
Eastland  and  Roman  Hruska  made  some  unhappy  noises.  Hadn't  Levi  belonged 
to  the  left-wing  National  Lawyers  Guild  in  his  yoiith?  Hadn't  he  once  been  in- 
volved in  (and  testified  before  Senator  Eastland  about)  the  bugging  of  jury 
deliberations  in  connection  with  a  Ford  Foundation  research  project  back  in 
the  nineteen-fifties?  Wasn't  he  a  protege  of  that  woolly-headed  liberal,  Robert 
Maynard  Hutchins?  Or,  to  put  it  another  way,  why  hadn't  the  Senators  been 
consulted  in  advance?  "T  was  asked."  recalls  Levi,  "if  I  would  go  to  see  East- 
land and  Hruska.  My  first  reaction  was  that  I  wouldn't.  Then  I  said  I  would 
if  it  was  made  clear  that  It  was  at  the  direction  of  the  President.  ...  I  didn't 
really  think  the  president  of  the  University  of  Chicago  should  go  around  looking 
for  a  job." 


1  Vif>+or  S    NnvasVv.  author  of  "T^ennpfly  .Trstlcp."  is  a  visitincr  scholar  fit  the  Russell 
Sage  Foundation,  where  he  is  working  on  a  book  about  Congressional  investigations. 
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Levi  did  go  to  see  the  Senators  "at  the  President's  direction" ;  they  liked 
what  they  saw,  and  today,  at  age  64,  the  courtly,  bow-tied  Levi  is  the  71st 
Attorney  General  of  the  United  States,  the  fifth  in  the  last  three  years.  But  as 
Robert  Bork,  the  Solicitor  General  of  the  United  States  and  former  student  of 
Levi's  at  the  University  of  Chicago  Law  School  (where  he  took  every  course 
Levi  gave)  says,  "I  think  he  looks  on  the  job  as  a  sort  of  demotion."  Levi  him- 
self told  me,  when  I  asked  the  difference  between  working  with  Justice  Depart- 
ment lawyers  and  the  University  of  Chicago  faculty,  "While  there  are  people 
of  extraordinary  quality  in  the  Department  of  Justice,  at  the  University  of 
Chicago  you  know  that  every  member  of  the  faculty  is  an  expert.  That's  why 
they've  been  selected.  I  have  to  say,  with  my  usual  arrogance  on  that  subject, 
that  isn't  true  at  most  universities." 

Traditionally,  Attorneys  General  are  cast  in  one  of  two  images.  First,  there 
are  campaign  managers,  men  as  different  as  the  partisan  Herbert  Brownell, 
the  result-oriented  Robert  Kennedy,  the  indictable  John  Mitchell,  who  have 
seen  their  job  as  primarily  to  enforce  the  President's  policy.  The  other  image, 
more  "dignified"  than  "effective"  (to  invoke  a  distinction  Joseph  Kraft  once 
borrowed  from  Bagehot  in  this  connection),  emphasizes  the  legal  and  proce- 
dural obligations  of  the  job.  One  of  Edward  Levi's  first  actions  was  to  put  on 
display  in  the  Attorney  General's  conference  room,  portraits  of  three  Attorneys 
General  who  embody  the  nonpolitical  or  dignified  conception  of  the  office :  Har- 
lan Fiske  Stone  (1924-1925),  William  DeWitt  Mitchell  (1929-1933)  and  Fran- 
cis Biddle  (1941-1945),  who  collectively  stand  for  principles  of  fairness,  integ- 
rity, scholarship  and  nonpartisanship,  qualities  recently  in  absentia  in  that 
ofiice. 

But  Levi  is  quick  to  say  that  he  does  not  see  himself  as  fitting  into  any 
single  model.  "One  has  to  have  the  kind  of  freedom  and  assurance  which 
arise  out  of  a  feeling  that  you're  playing  your  own  role  and  not  somebody 
else's,"  he  says.  "It's  important  that  one  not  take  the  easy  road  of  accepting 
too  many  of  the  habits  and  practices  of  the  job  as  it  lias  been  before. 

In  Levi's  case  being  one's  "own"  man  has  more  than  a  little  to  do  with 
being  a  University  of  Chicago  man.  Ed  Levi  entered  kindergarten  at  the 
University  Lab  school  at  age  5,  went  to  the  Lab  grade  school,  high  school 
and  college,  where  he  wrote  a  play,  "Call  Him  Joseph,"  about  ten.sions  in  an 
Orthodox  Jewi.sh  family.  (As  a  non-temple-going  Reform  Jew,  descended  from 
a  long  line  of  rabbis,  he  has  conceded  that  lie  knew  nothing  about  the  subject, 
which,  lie  says,  is  but  one  of  the  play's  problems.  It  is  availalile  in  a  collection 
of  student  plays,  edited  by  Frank  O'llara.)  He  went  to  the  I'niversity  of 
Chicago  Law  School  ("It  never  occurred  to  me  to  think  of  going  anywhere 
else")  and  became  editor  in  chief  of  its  law  review. 

Until  President  Ford  tapped  him,  most  of  Levi's  professional  life  was  spent 
at  the  University  of  Chicago  as  well.  Hired  in  1936  as  an  assistant  professor, 
he  proceeded  to  dazzle  and  often  terrorize  his  students,  greeting  dull  answers 
with  such  kindnesses  as,  "Put  a  sheet  over  that  man's  head,"  or  "Give  that 
boy  a  lily,"  or  "I  never  believed  in  the  Socratic  metliod  myself,  but  they  tell 
me  that's  how  Hutchins  got  to  be  chancellor  of  this  place."  "Everybody  has 
a  Levi  story,"  recalls  one  who  knew  him  then,  "and  it's  always  about  how 
he  destroyed  this  or  that  student."  Levi  did  leave  Chicago  to  get  a  graduate 
law  degree  at  Yale  and  he  worked  in  Washington  in  the  Justice  Department 
from  1940  to  1945,  under  Thurnian  Arnold,  eventually  as  first  assistant  in  the 
antitrust  division.  He  also  spent  part  of  1950  in  Washington  as  counsel 
to  the  House  monopoly  subcommittee.  Later  that  year  he  was  made  dean  of  the 
law  school,  where  he  continued  to  teach  antitrust  law  and  jurisprudence,  and 
by  1957,  Herbert  Packer,  a  law  professor  at  Stanford  University,  listed  Levi 
as  one  of  the  two  most  brilliant  scholars  in  the  antitrust  field  in  his  genera- 
tion. He  was  named  provost  in  1962,  in  which  role,  if  one  believes  the  gossip, 
"he  was  de  facto  president — George  W.  Beadie,  the  nominal  president,  was 
really  no  administrator."  And,  in  1968,  the  board  of  trustees  unanimously 
appointed  him  president.  "Only  .somebody  else's  mother  would  have  recom- 
mended somebody  else,"  says  George  Stigler,  the  economist  who  was  on  the 
search  committee. 

It  is  not  merely  that  Edward  Levi  is  a  product  of  the  university.  His  life 
has  been  inextricably  entangled  with  it.  His  wife,  the  former  Kate  Sulzberger 
Hecht,  did  graduate  work  there  in  political  science.  His  father-in-law  is  a 
lifetime  member  of  the  board  of  trustees.  His  brother  Julian,  an  urbanologist 
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who  also  teaches  at  the  law  school  is  executive  director  of  the  South  East 
Chicago  Couunissiou,  generally  credited  with  luauiyulating  the  urhan-renewal 
laws  to  "save  the  neighborhood."  (It  was  said  that  "Ed  runs  the  university 
and  Julian  runs  the  neighborhood.")  His  brother-in-law,  Bernard  D.  Meltzer, 
is  a  member  of  the  law  school  faculty.  His  graniifather,  the  late  Rabbi  Emil 
Hirsch,  was  on  the  university's  first  faculty  and  presided  over  Hyde  Park's 
Sinai  Temijle,  whose  congregation  included  many  of  Chicago's  leading  Ger- 
man-Jewish families,  a  number  of  whose  offspring  were  on  the  board  that 
named  Ed  Levi  president;  the  Blocks  of  Inland  Steel  and  the  Bensiugers 
of  Brunswick  sporting  goods,  and  Julius  lioseuwald,  probably  the  university's 
largest  donor.  Ed  Levi's  father  was  also  a  rabbi  in  the  Hyde  Park  area.  Only 
his  three  sons— John,  a  2(j-year-old  lawyer,  David,  a  24-year-old  historian,  and 
Michael,  a  ly-year-old  would-be  physicist— escaped  the  university.  They  all 
went  to  Harvard,  although  it  should  be  pointed  out  that  David's  father-in-law- 
is  chairman  of  the  University  of  Chicago's  fund-raising  drive. 

His  social  life,  too,  revolved  around  the  university.  Kate  would  give  as  many 
as  five  dinner  parties  a  week,  all  with  more  or  less  the  same  intellectual 
format.  Net  Rosenheim,  English  professor  and  close  friend  and  admirer,  says 
that  before  the  first  course  was  over  the  host  would  invariably  tap  his  spoon 
against  his  glass  for  quiet  to  announce  the  subject  for  conversation.  "Even 
if  24  people  were  at  the  table,"  recalls  Professor  Rosenheim,  "he'd  go  bing, 
bing,  bing  and  make  an  effort  to  have  a  general  conversation.  .  .  .  Instead  of 
gossip  with  the  same  old  people  about  the  same  old  subjects,  you'd  talk  about 
what's  interesting  to  and  about  your  guests.  It  was  not  stuffy  but  it  was 
serious." 

The  question  is :  Can  anyone  who  comes  out  of  this  special  academic  society 
have  what  it  takes  to  fulfill  the  demanding  mission  of  chief  law-enforcement 
oflScer  of  the  United  States,  when  white  collar  and  street  crime  are  on  the 
ri.se,  civil  liberties  are  on  the  defensive,  civil  rights  are  out  of  fashion  and 
the  Justice  Department  is  still  reeling  from  revelations  of  impropriety  and 
political  corruption"? 

It  is  too  soon  for  a  definitive  answer — Levi  has  been  on  the  job  for  little 
more  than  six  months — but  his  university  years  offer  a  number  of  hints.  His 
role  in  defusing  campus  crises  involving  such  matters  as  loyalty  oaths,  black 
studies  and  student  protest  would  have  reassured  Senators  Eastland  and 
Hruska  that  he  was,  indeed,  no  radiclib.  In  the  context  of  a  rigid  commitment 
to  intellectual  standards  and  institutional  survival,  he  emerges  as  a  prac- 
titioner of  the  politics  of  caution. 

In  the  nineteen-fifties,  when  George  Anastaplo,  a  brilliant  law  student 
(second  in  his  class),  was  denied  admission  to  the  bar  because  he  refused, 
on  principle,  to  answer  the  Illinois  Bar  Association's  Character  and  Fitness 
Committee  are-you-now-or-have-you-ever-been  questions  (he  wasn't  and  hadn't), 
some  faculty  membei'S,  such  as  Malcolm  Scharp  and  Harry  Kalven,  worked 
on  briefs  in  his  defense,  as  did  such  student  contemporaries  as  Ramsey  Clark, 
who  went  on  to  become  Attorney  General,  and  Abner  Mikva,  who  became  a 
Democratic  Congressman.  Other  faculty  members  (Soia  Mentschikoff,  Sheldon 
Teft,  Walter  J.  Blum  and  Allison  Dunham)  drafted  a  resolution  reaffirming 
the  right  of  the  committee  to  ask  such  questions  and  advising  the  student  who 
felt  as  Anastaplo  did  "to  consider  now  rather  than  later  whether  he  can 
best  serve  his  ideals  by  continuing  his  education  in  law."  Dean  Levi  took  no 
public  position.  Privately,  he  disapproved  of  Anastaplo's  stand  as  windmill 
tilting.  Later,  when  he  testified  before  the  Eastland  Committee  on  the  jury 
project,  which  he  headed  (University  of  Chicago  researchers  had  bugged 
four  Kansas  City  juries  with  the  approval  of  the  judge  to  study  their  be- 
havior), he  told  the  committee  in  response  to  a  question  about  the  case,  "I 
thought  Anastaplo  was  wrong."  Today,  he  says,  "I  thought  Anastaplo's  posi- 
tion was  ill-timed.  I  thought  the  big  problem  was  the  teacher-oath  cases.  I 
thought  to  raise  the  non-Communist  oath  issue  with  the  Character  and  Fitness 
Committee  was  the  wrong  way  to  do  it  and  because  of  the  timing  of  the 
thing  he  would  lo.se  and  hurt  himself,  and  he  did.  We  were  all  trying  to  help 
him,  whether  he  knows  it  or  not." 

In  the  mid-nineteen-sixties,  playwright  LeRoi  Jones  (now  Imamu  Baraka) 
visited  the  campus  in  an  attempt  to  persuade  the  university,  which  had  helped 
pioneer  the  integration  movement,  to  commit  one-fifth  of  its  curriculum  to  in 
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"autonomous"  black-studies  program.  Novelist  Saul  Bellow,  chairman  of  a 
university  committee  on  social  thought,  recalls  Baraka's  picturesque  swagger 
as  he  visited  the  campus,  which  was  believed  to  sit  on  the  edge  of  racial 
dynamite.  "He  said,"  says  Bellow,  "'We  consider  this  our  turf;  we'll  tolerate 
you  but  we  have  to  be  recokoned  with.'  Well,  I  remember  when  this  was  just 
an  ordinary  shabby  neighborhood  with  lots  of  Irish  and  Italians,  so  I  didn't 
consider  it  anybody's  turf,"  says  Bellow.  "I  remember  thinking  it  was  one 
of  those  'Benito  Cereno'  moments  in  American  history.  The  question  was 
whether  Captain  Delano  was  going  to  bend  his  neck,  and  in  .some  other 
universities,  Delano  bent  pretty  good.  I  thought  tlien  what  a  dramatic  problem 
it  was  for  the  university  in  this  enclave.  The  university  [and  Ed  Levi]  turned 
him  down.  It  took  guts  to  do  that." 

In  the  late  sixties,  when  a  group  of  students  took  over  the  administration 
building  for  14  days  to  protest  the  dismissal  of  a  radical  young  sociology 
professor,  Levi  (1)  refused  to  call  in  the  police,  saying  before  be  did  that  he 
would  resign;  and  (2)  refused  to  negotiate  with  the  students,  choosing  instead 
to  set  up  a  new  office  in  a  building  across  the  campus.  After  1")  dark  days,  the 
protesters  gave  up ;  Levi  moved  back  into  his  office,  and,  under  hearing  pro- 
cedures devised  by  law  professors,  the  university  suspended  82  students  and 
expelled  another  41.  The  student  newspaper.  The  Maroon,  which  had  opposed 
the  building  take-over,  accused  the  administration  of  denying  the  students 
due  process.  One  former  student,  now  a  public-interest  lawyer,  contends  that 
"the  law  professors'  attitude  was  give-'em-a-fair-trial-and-then-hang-*em."  On 
the  other  side,  George  Stigler  observes,  "I  thought  Edward  was  too  soft.  He 
didn't  do  what  I  would  have  done — kicked  them  out  on  their  butts  right  away. 
He  let  them  overextend  themselves,  and  unite  the  faculty.  So  where  Pusey 
[of  Harvard]  suspended  nobody  and  had  a  rebellion  on  his  hands,  Edward 
kicked  out  120  and  did  not.  His  instinct  was  not  to  let  the  place  go  up  in 
flames.  I  would  have  taken  the  chance."  Levi  who  defends  the  hearings'  fair- 
ness, adds,  "It's  not  true,  as  has  been  reported,  that  we  waited  till  summer 
[when  students  would  have  dispersed]  and  then  kicked  them  out.  That 
suggests  a  kind  of  adroitness  that  I  didn't  have  and  wouldn't  want." 

Ed  Levi  is  very  big  on  word-play  and  will  use  his  wit  occasionally  as  a 
cover  for  .shyness.  At  other  times,  it  may  serve  to  soften  a  harsh  observation. 
When  a  colleague  with  an  inflated  reputation  was  recovering  from  an  illness, 
Levi  inquired  of  a  mutual  friend,  "How  is  he?"  "As  good  as  ever,"  replied  the 
friend.  "No  better?"  asked  Levi.  And  George  Stigler  observes  that  "if  there 
is  such  a  thing  as  feminine  Intuition,  he  has  it.  People  will  come  up  and  bitch 
about  Subject  A  and  he  answ^ers  on  Subject  B,  beeau.se  he  answers  on  what 
they're  thinking  about.  It's  a  feline  (luality.  Strachey  attributes  that  to 
Bacon." 

Unlike  most  Cabinet  officers  who  have  either  earned  their  jobs  in  politics 
or  owe  their  appointments  to  friends  in  high  places,  Levi  says  he  doesn't 
know^  to  whom — other  than  the  .so-called  post-Watergate  morality — he  owes  his 
appointment,  .so  even  if  he  wanted  to  honor  the  debt,  he  couldn't. 

He  says,  "I  got  a  call  from  Don  Rumsfeld  asking  if  I'd  come  down  to  D.C. 
I  assumed  he  wanted  to  talk  about  Federal  aid  to  education.  That  wasn't 
so  dumb  of  me  because  the  previous  conversations  I'd  had  with  him  had  dealt 
with  aid  to  education  and  the  conver.sations  were  incomplete."  After  20  minutes 
of  education  talk,  Rumsfeld  brought  up  the  Attorney  GeneraLship  and  asked 
him  what  kind  of  man  he  thought  would  be  a  good  Attorney  General.  The 
President's  aide  then  a.sked,  "Do  you  have  any  supporters?"  and  said  Levi 
should  meet  Ford.  He  did  so,  and  the  President  offered  him  the  job,  which, 
he  told  the  President:  "I  need  like  a  hole  in  the  head."  But  after  consultation 
with  some  university  trustees  over  the  weekend,  he  took  it. 

At  his  confirmation  hearing,  when  asked  whether  he  was  a  Democrat  or  a 
Renublican,  Levi  said  he  was  not  sure.  "There  was  no  doubt  that  in  the 
fifties  I  would  have  considered  myself  a  Democrat,"  he  confessed,  but  went 
on  to  explain  his  political  quietude  as  linked  to  his  desire  to  protect  the 
neutralitv  of  the  university. 

His  first  months  on  the  job  have  revealed  him  to  be  something  of  a  con- 
servative balancer.  Thus,  he  gave  a  major  address  at  the  New  York  Bar 
A.ssociation  elaborating  on  the  tension  between  the  public's  rieht  to  know 
and  the  Government's  need  for  confidentiality,  favoring  the  latter.  And  when 
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Ralph  Nader  criticized  the  address  and  called  for  a  more  liberal  interpreta- 
tion of  the  new  Freedom  of  Information  Act,  Levi  called  it  "a  dumb  speech," 
but  shortly  thereafter  he  ordered  the  release  to  Alger  Hiss  and  some  scholars 
of  the  ultimate  symbol  of  the  cold  war — the  microhimed  Pumpkin  Papers  that 
Hiss  allegedly  passed  to  Whittaker  Chambers ;  and  he  publicly  overruled  the 
F.B.I.,  ordering  the  release  of  documents  in  the  Rosenberg  case  to  the  Rosen- 
berg sons.  He  tolu  Congress  he  thought  it  unwise  to  turn  over  raw  F.B.I,  files 
to  either  the  General  Accounting  Office  or  Senator  Frank  Church's  committee — 
both  are  investigating  the  F.B.I. — but  he  had  no  hesitation  about  revealing  the 
existence  of  and  condemning  J.  Edgar  Hoover's  practice  of  maintaining  dossiers 
on  political  figures,  and  he  has  asked  the  Criminal  Division  to  investigate  the 
F.B.I.'s  COINTEL  PRO  (counterintelligence  program)  improprieties  for  in- 
dictable offenses.  When  he  recently  met  with  members  of  the  U.S.  Attorney's 
office  in  the  Southern  District  of  New  York,  he  parried  questions  about  immun- 
ity for  criminals  in  return  for  their  testimony,  and  the  need  for  improved 
access  to  Internal  Revenue  Service  records  in  criminal  cases,  by  referring  to 
the  competing  values  at  stake.  "It  was  not  so  much  that  he  was  talking  like  a 
civil  libertarian,"  complains  one  assistant  U.S.  Attorney,  "as  that  he  seemed  to 
have  no  empathy  for  the  prosecutor's  perspective." 

All  of  which  has  led  Charles  Morgan  Ja.,  director  of  the  American  Civil  Lib- 
erties Union,  to  muse :  "He  strikes  me  as  a  devotee  of  the  later  Felix  Frank- 
furter. By  that  I  mean  that  if  he  were  Moses,  the  Ten  Commandments  would 
have  three  exceptions  and  a  saving  clause."  Incidentally,  Morgan  is  not  the 
only  one  who  analogizes  Levi  to  Frankfurter.  He  has  announced  plans  to  cur- 
tail the  F.B.I.'s  domestic  intelligence  operations,  but  defends  their  right  to  tap 
telephones  without  warrants  in  the  foreign  espionage  area.  When  I  asked  Chi- 
cago law  professor  Phil  Kurland  what  sort  of  Supreme  Court  Justice  he 
thought  Levi  might  make,  he  suggested  that  Levi  would  probably  serve  a  func- 
tion similar  to  Frankfurter's:  "He  could  do  for  the  Court  what  hasn't  been 
done  in  years.  Force  it  to  face  up  to  the  real  ls.sues.  I  don't  know  that  he  could 
bring  votes  around,  but  neither  did  Felix.  What  they  have  in  common  is  the 
belief  that  the  right  answer  depends  on  the  right  question." 

If  there  is  a  key  to  Edward  Levi's  activities  as  Attorney  General,  it  probably 
has  less  to  do  with  his  political  ideology  than  his  jurisprudence,  which  I  take 
to  be  one  part  the  law-as-symbol  theories  of  his  old  boss,  Thurman  Arnold ;  one 
part  the  natural-law  theories  of  Aristotle  and  St.  Thomas  Aquinas,  on  whom 
he  was  schooled  in  the  Hutchins  era  at  Chicago,  and  whose  philosophy  he 
taught  in  his  course,  "Elements  of  Law" :  one  part  the  free-market  economics 
of  the  so-called  Chicago  school  (even  though  many  Chicago  economists  are  not 
members),  whose  most  vocal  exponent  is  Milton  Friedman,  and  one  part  a 
pragmatic  approach  to  the  logic  of  law,  as  exemplified  in  his  long  essay  "Intro- 
duction to  Legal  Reasoning."  (Representative  Mikva  recalls  that  Levi  would 
tell  his  jurisprudence  classes  on  the  first  day  that  he  wouldn't  keep  them  long 
because  they  didn't  know  enough  to  understand  what  he  wass  saying.  But  if 
they  would  read  his  essay,  once  they  understood  it,  they  would  know  all  there 
is  to  know  about  legal  reasoning.)  There  are  undoubtedly  other  parts  to  his 
philosophy  but  these  will  do  for  starters.  They  constitute  an  amalgam  which 
yields  not  so  much  a  doctrinaire  approach  as  a  series  of  inquiries  that  might 
not  occur  to  your  average  Attorney  General. 

Thurman  Arnold  believed  that  legal  concepts  have  a  certain  magic  and  that 
once  we  understand  how  they  work  we  can  manipulate  these  concepts  to  serve 
"practical  ends."  I  thought  T  detected  Thurman  Arnold's  notion  of  symbolic 
law  in  Levi  as  he  talked  of  the  need  for  a  department  "which  is  not  trying  to 
be  too  popular."  Says  Levi.  "Establishing  a  professional  mood  and  to  some 
extent  a  romantic  mood  is  extremely  important."  You  do  that  in  part,  he  ex- 
plains, by  seizing  on  small  but  symbolic  instances.  "When  I  came  to  the  depart- 
ment," he  says,  "it  had  sent  a  letter  to  Senator  Kennedy's  committee  at  his 
request  listing  the  names  of  all  draft  violators  subject  to  prosecution  and 
saving  it  was  a  complete  list.  It  wasn't  a  complete  list.  Fifty  to  100  names  were 
left  off.  That  list  had  been  widely  circulated.  I  waa  asked  to  send  a  new  letter 
adding  the  new  names.  I  wouldn't  do  it.  I  don't  know  that  I  was  right.  I 
thought  that  the  department,  having  given  its  word  that  these  were  the  only 
men  to  be  prosecuted,  ought  to  adhere  to  it." 

Aristotle's  notion  of  natural  law.  one  could  argue,  informs  even  so  mundane 
a  decision  as  Levi's  announcement  that  when  and  if  a  suit  to  overturn  the  new 
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campaign-finance  law  (which  limits  the  amount  of  money  individual  donors 
may  give)  reaches  the  U.S.  Supreme  Court,  the  department  intends  to  file  an 
amicus  curiae  brief  setting  forth  both  sides  of  the  issue.  Simon  Lazarus  3d,  a 
Washington  lawyer  and  author  of  "The  Genteel  Populists,"  writing  in  The 
Washington  Post,  asked,  "What  warrant  .  .  .  does  the  Attorney  General  have 
in  the  American  scheme  for  questioning  Federal  statutes  until  and  unless  the 
Court  has  actually  struck  them  down?" 

I  guess  it  wouldn't  have  made  Lazarus  or  other  critics  of  Levi's  plan  feel 
any  better — though  they  may  have  been  less  surprised — if  they  had  read  an 
article  Levi  wrote  for  The  Virginia  Law  Review  in  1938  on  "The  Natural  Law, 
Precedent  and  Thurman  Arnold."  "The  end  of  the  lawyer  is  to  do  justice,"  he 
said.  "If  we  would  be  slave  to  that  concept  and  no  other,  we  would  have  a 
guarantee  of  freedom  which  we  do  not  now  have."  Or,  as  he  said  in  his  reply 
to  a  complaint  from  the  chairman  of  the  Federal  Elections  Commission :  "The 
Department  of  Justice  has  a  duty,  particularly  where  novel,  diflScult  and  grave 
constitutional  issues  are  involved,  to  assist  the  Court  in  its  resolution  of  those 
issues." 

When  I  asked  Levi  whether  he  considered  himself  influenced  by  the  Chicago 
school  of  economics,  he  said,  "There  are  many  rooms  in  the  mansion  of  the 
Chicago  school  of  economics.  It  is  a  school  which  tends  to  believe  in  individual 
freedom,  individual  choice  making  within  the  limits  presented  by  the  market- 
place and  a  minimum  of  regulation  and  control."  And  then,  after  smiling,  flick- 
ing a  cigar  ash,  scratching  his  baldish  head,  he  added,  "I  suppose  I  belong  in 
a  general  way  to  the  Chicago  school  because  I  was  brought  up  in  it,  because 
it's  correct  anyway  and  because  I  do  believe  in  individual  freedom,  liberty  and 
choice  making." 

Nevertheless,  he  moved  on  to  note  that  "there  are  other  values,"  suggesting 
one  take  a  look  at  the  urban-redevelopment  program  of  the  University  of  Chi- 
cago, which  was  in  danger  of  collapsing  into  ghetto.  Says  Levi,  "Logically,  un- 
der the  Chicago-school  theory,  you'd  have  to  let  the  neighborhood  and  perhaps 
the  school  go  under."  Instead,  under  Julian  Levi's  direction,  the  university  col- 
laborated with  the  city  to  preserve  and  upgrade  Hyde  Park  as  an  integrated, 
upper-middle-class  neighborhood.  (The  cost,  say  critics,  was  "black  removal." 
Under  the  urban-renewal  program,  the  city,  by  eminent  domain,  replaced  low- 
cost  housing  with  dwellings  priced  out  of  the  poor-black  marlcet,  a  process 
which  prompted  Mike  Nichols,  who  got  his  start  with  Elaine  May  at  the  Com- 
pass Players  in  the  shadow  of  the  university,  to  remark,  "Well,  here  we  are  in 
Hyde  Park,  black  and  white  together,  working  shoulder  to  shoulder  against  the 
poor.") 

If  Levi  Is  a  fellow  traveler  of  the  Chicago  school  of  economics,  his  former 
student.  Solicitor  General  Bork,  freely  admits  that  he  is  a  card-carrying  con- 
vert. "Once  you  discover  things  work  and  happen  with  less  Government  inter- 
vention," he  says,  "you  begin  to  think  that  all  human  systems  are  complex  and 
so  you  ought  to  think  a  long  time  before  applying  law  to  them.  It  may  disturb 
customs,  values,  traditions.  This,  presumably,  is  the  mood  which  led  the  Attor- 
ney General  to  take  another  look  at  the  campaign-finance  law." 

It  also  may  have  had  something  to  do  with  his  performance  before  the  Sen- 
ate Commerce  Committee  on  the  issue  of  no-fault  auto  insurance.  It  is,  one 
suspects,  no  coincidence  that  the  late  Harry  Kalven  and  Walter  Blum  of  the 
University  of  Chicago  law  faculty  wrote  the  definitive  anti-no-fault  article, 
some  years  ago.  George  Stigler  reports  that  "the  Chicago  school  believes  there 
is  no  incentive  as  good  as  financial  to  keep  people  careful.  This  is  an  area 
where  we're  absolutely  convinced  that  raising  the  price  of  an  activity  decreases 
the  amount  of  it,  up  to  and  Including  capital  punishment."  Secretary  of  Trans- 
portation William  T.  Coleman  Jr.  had  already  put  the  U.S.  Government  on 
record  in  favor  of  the  national  no-fault  bill  when  Levi  got  into  the  act.  Levi 
raised  questions  of  constitutionality,  citing  Chicago's  Phil  Kurland  ns  an  au- 
thority, but  when  Senator  Frank  Moss  pointed  out  that  no-fault  had  won  ap- 
proval in  academic  circles  Levi  was  quick  to  reply:  "My  former  collengiies  at 
the  University  of  Chicago  have  really  never  been  in  agreement  with  the  emi- 
nent professors  from  Tale  and  Harvard  In  their  urging  of  no-fault  insurance." 

Some  problems,  however,  are  beyond  the  scope  of  Aristotle.  Aquinas.  Arnold 
or  even  Milton  Friedman.  Back  at  Chicago  when  Levi  had  such  a  problem,  his 
style  was  to  appoint  a  committee.  He  named  15  committees  to  report  to  the 
faculty  on  the  purposes  of  education.  At  the  same  time,  when  he  wanted  a 
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committee  to  reach  a  particular  result,  he  would  conduct  marathon  conversa- 
tions with  individual  members  in  advance  of  the  meeting  until  differences  were 
resolved.  "Faculty  meetings  were  always  a  bore,"  complains  Professor  Kurland, 
"because  all  that  was  left  to  talk  about  were  things  like  whether  classes  should 
begin  at  8  or  8  :30." 

The  Federal  Bureau  of  Investigation  has  been  just  such  a  problem  for  every 
Attorney  General  since  World  War  II.  And  so  Mr.  Levi  has  appointed  a  com- 
mittee, whose  responsibility  is  to  prepare  guidelines  for  its  conduct.  But  this 
IS  a  committee  with  differences  the  F.B.I,  is  not  enthusiastic  about:  It  is  pre- 
sided over  by  a  woman,  Mary  Lawton — not  of  the  F.B.I,  but  rather  of  the 
department's  Office  of  Legal  Counsel — and,  despite  the  F.B.I.'s  objections,  it 
Includes  a  number  of  outside  consultants  (among  them  William  Ruckelshaus, 
who  was  acting  director  of  the  F.B.I,  at  the  time  of  the  Saturday  Night  Mas- 
sacre, and  a  number  of  academics). 

It  is  too  soon  to  say  how  he  will  do  with  the  F.B.I.  The  guidelines  that  have 
been  disclosed,  such  as  the  requirement  that  the  bureau  "periodically"  report 
to  Congress  on  "preventive-action  plans"  seems  promising.  Perhaps  a  more  sig- 
nificant index  may  be  found  in  the  Attorney  General's  comments  on  his  six-day 
vacation  at  his  country  retreat  in  Wisconsin,  where  his  main  relaxation  comes 
from  playing  tenuis  with  his  wife,  who  is  slightly  taller  than  he  is  and  can 
beat  him.  "And,"  he  adds  mischievously,  "two  bureau  agents  came  with  us  and 
you  might  perhaps  say  that  my  wife  and  I  beat  them."  In  J.  Edgar's  day  such 
negative  publicity  could  have  cost  the  G-men  their  jobs,  or  at  a  minimum  a 
transfer  to  Butte,  Mont.  Levi  himself  says  this  on  the  subject :  "Even  though  it 
ia  a  bold  and  stupid  Attorney  General  who  says  he  knows  everything  that's 
going  on  in  the  F.B.I.,  I  don't  think  the  kind  of  abuse  we  saw  in  the  past  is 
going  on  now." 

Cigar-smoking  Socrates,  Frankfurteresque  balancer,  trustbuster  emeritus,  Ed- 
ward Levi  comes  to  his  job  with  a  unique  ability  to  fulfill  his  self-prescrip- 
tion— to  be  his  own  man.  Thus  far,  however,  his  contributions  have  been  more 
symbolic  than  real.  He  tells  a  group  of  lawyers  celebrating  the  85th  annivers- 
ary of  the  Sherman  Act  that  "in  the  forest  of  regulatory  commissions,  the  anti- 
trust division  is  almost  an  oasis"  and  he  said  he  would  propose  an  independent 
commission  to  monitor  the  concentration  of  American  industry  even  more 
closely  than  he  thinks  it  has  been.  All  of  this  reflects  his  views  that  vigorous 
antitrust  enforcement  can  promote  competition  without  increasing  Government 
regulation,  yet  the  division  (consistent  with  the  Chicago-school  theory  that  ver- 
tical integration  is  no  threat)  continues  to  spend  time  on  the  same  old  price- 
fixing  cases  it  was  bringing  before  Levi's  time  and  has  thus  far  ventured  noth- 
ing new.  He  proposes  an  imaginative  if  limited  regional  gun-control  plan  but 
does  not  fight  to  have  its  substance  included  in  the  President's  crime  message. 

He  comes  from  a  research  environment  where  criminal-justice  priorities  are 
under  constant  scrutiny.  Yet,  when  critics  complain  that  too  much  of  the  Law 
Enforcement  Assistance  Administration's  staggering  budget  of  $800-million  goes 
for  police  hardware,  Levi  tells  a  group  of  Georgetown  Law  School  students  on 
puliHc  TV,  "I  think  It's  been  effective.  I  think  if  you  give  away  that  much 
money,  you're  a  sitting  duck,  because  there's  always  slippage  and  no  one  can 
give  away  $800-million  without  somebody  saying  a  good  deal  of  it  was  wasted." 

His  style  is  to  delegate  the  day-to-day  running  of  the  department  to  his 
deputy,  Harold  (Ace)  Tyler  (whom  he  persuaded  to  resign  a  Federal  judge- 
ship to  which  he  was  appointed  by  the  Kennedys),  while  he  struggles  with  a 
staff  of  four  young  lawyers  and  a  procession  of  outside  consultants  to  keep  the 
big  picture  before  him.  "He  is  not  eroticized  by  power,"  says  one  Washington 
lawyer.  In  fact  he  seems  slightly  embarrassed  by  it.  He  told  the  antitrust  gath- 
ering, "I  don't  think  my  views  should  be  given  any  particular  weight.  Indeed, 
perhaps  they  should  be  discounted  because  of  the  Government  position  I  pres- 
ently hold."  He  has  had  no  qualms  about  discussing  top  appointments  in  his 
department  with  either  the  White  House  ("They  are,  after  all.  Presidential 
appointments")  or  the  relevant  Republican  Senator. 

His  relationship  with  the  President  seems  an  easy  one  but  has  yet  to  be 
tested.  Perhaps  that  will  happen  when  and  if  he  decides  to  prosecute  C.I.A. 
personnel  for  past  misdeeds.  The  President  has  announced  that  he  expects  to 
be  consulted  and  Levi  has  announced  he  expects  to  make  the  decision. 

The  single  constraint  that  could  be  operating  on  the  Karl  Llewellyn  Profes- 
sor of  Jurisprudence  on  leave  of  absence  is  the  prospect  of  a  Supreme  Court 
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appointment.  In  these  days  of  indictments  and  resignations  it  is  easy  to  over- 
look an  older  tradition — the  one  followed  by  Attorneys  General  like  Roger 
Taney,  Harlan  Fiske  Stone,  Frank  Murphy,  Robert  Jackson  and  Tom  Clark, 
wno  moved  from  administering  justice  to  dispensing  it.  Levi  is  old  for  the  job 
at  64,  but,  as  a  conservative  balancer  in  the  Frankfurter  tradition,  he  is  a  logi- 
cal candidate  to  revive  the  so-called  Jewish  seat,  which  disappeared  from  the 
Court  with  the  resignation  of  Abe  Fortas. 

His  strategy  is  to  sacrifice  present  victories  for  eternal  verities  and,  in  that 
way,  he  hopes  to  restore  confidence  in  the  Justice  Department.  There  is  a  ques- 
tion about  whether  the  department  that  brought  the  Ellsberg  case,  the  Berri- 
gan  case,  the  Gainesville,  Catonsville,  Wounded  Knee  and  Chicago  7  cases,  and 
didn't  bring  much  of  a  Watergate  case,  can  regenerate  itself  without  more  pro- 
found introspection  and  housecleaning  than  Levi  apparently  contemplates.  But, 
as  he  told  the  Commerce  Committee,  "History  will,  you  know,  keep  the  score." 


Attorney  General  Levi  Speaks 

On  the  death  penalty :  "The  death  penalty  is  the  kind  of  issue  it's  important 
to  talk  out.  I  did  not  think  the  way  to  achieve  that  was  to  have  the  Supreme 
Court  as  a  kind  of  magical  force  solve  the  problem  for  the  community.  When 
you  have  an  issue  that  raises  the  kind  of  moral  problems  the  death  penalty 
does,  it  ought  to  be  discussed  and  decided  in  the  state  legislatures.  If  our  am- 
bivalence towards  the  punishment  is  such  that  we  pretend  to  be  for  it  but  we 
prevent  its  being  effective,  then  it  would  be  better  to  be  talked  out.  I  think  it 
could  save  violance  rather  than  create  violence. 

On  the  states :  "We  must  find  ways  to  strengthen  state's  rights  in  this  coun- 
try. If  we  don't  we  will  no  longer  have  the  states." 

On  the  Justice  Department :  If  you  look  at  prior  periods  of  the  Department 
of  Justice,  you  know  that  a  successful  department  probably  has  a  campaign 
mood.  The  line  between  a  proper  campaign  mood  of  high  morale,  firm  belief 
and  particular  objectives — the  line  between  that  and  unfairness  is  a  very  easy 
line  to  cross.  My  own  notion  Is  that  the  job  of  an  Attorney  General  is  to  worry 
about  both  aspects.  What  I  call  the  campaign  mood  isn't  just  a  matter  of  high 
morale — which  is  important  if  you're  going  to  attract  good  people,  like  the 
early  New  Deal.  It's  also  important  because  the  law  has  a  certain  symbolism." 

On  no-fault  insurance :  "A  certain  number  of  states  have  adopted  no-fault. 
People  get  impatient,  so  they  want  it  on  a  national  level  because  Governors 
and  state  legislatures  will  be  against  it.  That  is  a  curious  argument.  No-fault 
is  another  area  where  we  are  in  a  sense  eliminating  freedom  of  choice.  It  Is 
another  case  of  living  in  a  society  where  costs  occur  and  no  one  is  responsible. 
We  don't  really  have  an  economic  analysis  of  its  effects." 
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